7 BE A 


MAXIMES 


REASON: 


Tm £E _ OF THE 


Common Law 


ENGLAN D. 


B Y 
EDMOND WINGATE, 


late of Grayes-Imn, Ela. 


LON,DO MN: 1 
Printed by R. I. for V. Lee, A. Crook, D. Pakemay; : 2 
H. T wiford, &. Bedell, T. Dring, J. Place, 6 


and are to be ſold at their Shops. 
p CLYIN, 


f of, | 
As vat TFOT7 


Ce- 


Ses, © 


ON7UTS 
— 


272 { om: 


: 

; 

- 

- 

E 

7 
8 


R E AD E R. 


READER, 


Am determined, the com- 
mon Apologies (impor- 
tunity of Friends, and 
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written firſt for my pri- 
vat advantage, ) ſhall 
have no room in this let- 
1 — ter: It is more agreeable 
to my nature, to acknowledg that theſe 
leaves had their Principles and Origination 
from a meer deſign of Publick 200 ifany 
thing ſhall appear gratefull, let the intenti- 
on be incouraged ; if there be defects, let 
Humanity be conſidered : If there be Er- 
rors,let frailty be pardoned: If my Labours 
may be hints and incitements to perſons 
of larger abilities to expoſe to the World, 
the Nobler products of their more impro- 
ved Reaſon, in diſcourſes of this Nature, ] 


A 3 {hall 


we 


To the Reader. 
ſhall eſteem my ſelf recompenced above 
the damage of the ſharpeſt cenſure. f 

It will not be of concernment to offer 
here my reflections upon the firſt Rudi- 
ments of all Common-Wealths ; being a- 
greed that ſince our Nature and the Powers 
of our Souls were degraded in Adam; there 
is an abſolute neceſſity that our Paſſions, 
and Exorbitancies ſhould þe charm'd and 
confin'd by Politick Combinations , Civil 
Appointments and Lawes ; without theſe 
the World would be but an Arena fine Cake , a 
great Bedlam. 

Tis without complement to my profeſſi- 
on, when! affirm that this Nation was emi- 
nently bleſſed with the choiſeſt Compo- 
ſures; and had as great a ſhare of wiſdom in- 
fuſed into the Fundamental and Archi- 
tectonical principles, upon which our Go- 
verament is built, as any Society under 
Heaven can boaſt of : Obſerve the harmony 
betwixt the Lawes and the Genius of the 
people, The Religious ties and facred con- 
finements of Royalty, the ſtrict Guards ſet 
upon propriety,the flourithing wealth, and 
peaceful fruitions of thoſe Eſtates with 


which our own Virtue or Induſtry , or the 
be- 


benignity of Providence endowed us, all 
theſe are to be reckoned as the amiable 
fruits of thoſe Santi which the wiſdom of 
our Fore-fathers tranſmitted tous. 
Nov all Lawes that are Juſt and Prudent, 
ought to be viewed as Raz and Effluxes from 
the Eternal Wiſdome, having their Exem- 
plar Cauſe and bright 142 in God himſelf: 
The mediate Author of theſe is humane 
Reaſon, exalted and purified by Learning 
and Experience; and enlightned by the Di- 
vine Spirit; I preſume there is no fear of 
Soſinians in Law, and that attempts may be 
made without danger, to diſcover how the 
vaſt multitude of Caſes, that Follies,or Paſ- 
ſions, or Neceflities of men have obliged 
us to be acquainted with, are all accounta- 
ble and reducible to ſome few Theſes ; 
which being prime Emanations and Grand 
 Maximes of Reaſon, govern and reſolve the 
ſubordinate Miſcellanie of queries, and may 
ſerve for a Clac and Conduct, through the 
Labyrinth of that perplext variety; Saving 
us the labour of Chargeing our Memoties 
with every particular, hich in the reſult is 
lefle apt toprofit, then to burden and con. 
found us. 
do not deſpaire but that every Student 
who 


who nbitpinrendorobecchirhjaGiens) 1 
ſhall Hiri ſome ſatisfac Cbion in noung ith 15 
ſame Key to open ſo many Loclcs ebene 4 


ruling Axiome, atteſting its Supremacy as 1 
they are {trung uponthethreadotthelame | | 


my Lord Yœrulan ſpeakst rue, thatitdeſtrees” 

raiſe to make wifhes thatarenotabturd. it 
willeafily be granted, chat when ſuch Wiſh: | 
es are purſued with endeavours; if they 
merit nothing elſe, they may certainly ay 
claime r 7758 


165 At, 311770 oy 


2 A deed to the Reader: | 


of . £ i 


11 Rizave R) 


Bi pleaſed to mend with thy pen the yunbers of 

me puger in h Book; 'namely, from foljo 19 2 
to 010 325, ard then will tbe T able at the end of bs 
Book exattly apree with the printed pages , which 0+ 
therwiſe in thoſe folio s will be 10ſhort . 
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pe ratio eſt, que pro Religioue facit. It is the higheſt Reaſon that axis e- 
makes for Religion, : Webs: ai 
It. Nunquam proſpere ſuccedunt res Humane, ubi negliguntur Divine. Hu- prom Thecleg: > 
„ |: mane Laws never ſucceed well, where Divine Rites are neglected, 6 
ul. To ſuch Laws as have Warrant in holy Scripture, our Law gi- 
WE: © veth credence, & e contr. | 6 
Lw. The Juriſdiction of the Ecclefiaſticall Law, ought to be bounded 
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by the Common Law, 7 
V. Dies Domini cus, non eſt juridicus, p< 7 
Ml. Gravius eft divinam, quam Temporalem ledere Majeſtatem, 8 
VII. The Law disfavoureth an Excommunicate perſon, 9 


VIII. The Rules from Grammar are infinite, in the Etymoligy of um Gra- 
words, and in the conſtruction of them; what their nature is ſingle,” 

what joyned with others, &c. 11 

IX. In conjunctiuis oportet ntrumque in dit juncbivi. ſufficit alteram partem 


127 | eſs: Deram, | I 
Words in Conſtruction muſt be referred to the next Antecedjac 
where the matter it ſelf doth not hinder it, 15 
85 XI. The Law delighteth in apt Expreſſions, 16 
XII. Nomina ſt neſcii, perit cognitio rerum, 18 
XIII. il Grammatics, nos vitiat chartam, 18 
XIV. Qui haret in littera ha-et in Cortice, 19 
XV. I. III interpretatio fienda eſt, ut evꝛtelur abſurdum & inconveniens, & 
de judicjum fit illuſorum, 21 
XVI. Quotes in verbis nulla eſt ambiguitas, ibi nulla expoſitio contra vurba 
+ , *expreſſa fienda eſt, 24 
XVII. Maledicta expoſitio eſt, quæ corrumpit textum, 25 : 
XVIII. Nemil ſubtilitas in lege reprobatur, 26 


A | XIX. Ceſſan E 


nor hurt by it ; _ N 79 
XXXI. Things are to be Conſtrued, ſecundam ſubjectam materia 
XXXII. According to the End 91 
XXXIII. Qui adimit medium, dirimit ſinem 94 
XXXIV. According to the effect 96 
XXXV. He that cannot have, or performe the effæct or conſequence 

ofa thing, ſhall not have the thing it ſelfe 104 
XXXVI. Non oſſicii Conatus, niſi ſequatur effetFus 107 
XXXVII. Aa exteriora, indicant interiora ſecreta 108 
XXXVIII. Inutilis Labor, & ſine ſruta, non eſt effectut Legis, & e contr. 

110 
XXXIX. Lex nan Præcipit inutilit 112 
LX. Debile Fundamentum fallit opus, & e coutr. 113 
LXI. Things incident are adherent to their Superiors or Principalls 
| 12 
LXIL Od tacite intelligitur, de eſſe uon videtur = 
LXIH Things by reaſon of another, are in the ſameplight 141 
From perſonall LXIV. Perſonall things, cannot be done by another 150 
82 2 LXV. They cannot be granted, or transferred over as matters of 

pleaſure, ea ſe, truſt, and authority 153 
LXVI. They being once ſuſpended, or diſcharged for a time, are for e- 

ver after Extinct 154 
LXVII. They dye with the per ſon ; 155 
LXVIII. Things do enure diverſly according to the diverſity of the 

time 157 
LXIX. Quod prins eſt tempore, potius eſt jure 159 
L. According to the diverſity of the ſame perſon 160 
LI. According to the diverſity of ſeverall per ſons 162 
LIC Relation, is of great force in Law 165 


From Lagick. XIX. Ce. ute cauſa, ceſſat effe@us , 3 | 29 
XX. Remoto impedi mento, emergit act io, Ge contr. 2 | 38 
XXI. Things are conſtrued according to that which was the cauſe 


thereof At 


XXII. Cujus eſt dare, ejus eſt diſponers | 53 
XXIII. Ulira poſſe, non eſt Eſſe, & vice verſa 


54 
XXIV. Nera poteſt plus juris ad alium trains ferre quan ipſe babet-. '56 


XXV. Fhiigs are conſtrued according to that which was the beginning 


of them | Boſe ie ite — 
XXVI. Derivata Poteſtas, non poteſs eſſe major primitiua 1 
XXVII. Unan quodgut Bi ſſolviſut eo mödo, quo Colligatum eſs : Nihil tam 

copveniens naturali equitati, unnmqnodque diſſolvi eo ligamine quo liga- 
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XXVIII. Things grounded upon an evill void beginning, cannot have 

ghod perfection | 72 
XXIX. Quod non habet Principium, non habet finem 79 
XXX. He that claimeth Paramont a thing, ſhall never take benefit, 


L III. Verba poſreriors prapter certitudine addita, ad priora, 
45 que 


qua rertiludini indigent, ſunt referenda, 
LIV. No man can do an Act to himſelf, 


LV. The Law fa voureth Privity, 172 
Lvl. Equall things cannot drown one another, G e contra. 190 
LVII. Things are to be conſtrued, ſecundum æqualitatem rationis, 190 
LVIII. zu quo quis delinquit, in eo de jure, eſt puniendus, | 202 
LIX. One Majus Continet in ſe minus, 206 
LX. Additio probat minoritatem, 211 
LXI. A matter of higher nature determineth a matter of lower nature, 
Ee contra, = 212 
LXII. The more worthy thing draweth unto it things of leſs worthi- 
neſs, 215 
LXIII. Acceſſarium ſequitur Principale, ] 218 
LXIV. Things a eceſſary are of the nature of the Principall, 226 
LXV. A mans one words are void, when the Law ſpeaketh as much, or 
otherwiſe, | 234 
LXVI. Expreſſio eorum que tacite in ſunt, nibil operatur, 235 
LXVIJ. Parte quacunque integrante ſublata, tollitur totum, 236 
LXVIJJ. Ex tota materia, emergat Reſolutio, 238 
LXJX. Partes ſimul ſumptæ componant totum: &. totum compre heuclis ſnas par- 
ter, : 241 
LXX. Intire things cannot be ſevered, 242 
LXXI. Argumentium 4 Diviſione, et ſortiſſimum in lege, 260 
LXXII. Generalls muſt go before, and the ſpecialls muſt follow after, 
| 261 
LXXIII. The more worthy ſhall be ſet before the leſſer worthy, 261 
LXIV. Sicut natura nom facit ſaltum, Ita nec Lex, 263 
LXXV. A digniori fieri debet Denominatio, & Reſolutio, 265 
LXXVI. The Law requireth decency and order, 267 
LXXVII. Negatzo Concluſtonis, eſt Error in Lege, 268 
LXXVIII. The Law reſpecteth the Bonds of Nature, 268 
LXXIX. Nemo preſumilur al ienam poſteritatem ſua preiuliſſe, 285 


LXXX. The Law eſteemeth and judgeth of all things according to their 74, za. 
| | 286 


nature and quality, 
LXXXI. In perſons, the Law looketh at the Excellency of ſome, and gi- 
veth them ſingular priviledges above others, as to the King, Queen, 


Noble men, and Peers of the Realm, &c. 292 
LXXXII. The Law giveth greater priviledges to men, then to women, 
312. and, 


LXXXIII. It tendreth the weakneſs and diſability of other perſons, 
as of thoſe out of the Realme, Feme Coverts, Enfants, &. 
313 

LXXXIV. It tendreth the ignorance of men unlettered, 322 
LXXXV. It favoureth ſtrangers, that are neither parties, nor privies, 


323 

2 Res inter alios acba, alteri nocere non debet , ſed quandoque prodeſſe 
pote , 27 
LXXXVIL. Nemo punitur pro alienn deliffo, : G 
LIXXVIII. The Law favoureth things done in anothers right, 338 
a 2 Tt 


The Law. 


The Law. 


LXXXIxX. It disfavoureth other perſons, as Villains, Outlawes, | Exiles, 
Aliens, and eſpecially Aliens Enemies, 343 


XC. How the Law tendreth Ages, FT 348 
XCI. The Law in things, reſpecteth every thing according to worthi- 


neſs, 250 
XCII. It reſpecteth life and liberty moſt, and the perſon above the 
| ſleſſions k 353 
XCIIL it reſpecteth things in the realty, more then thoſe in the perſo- 
nalty, | : 359 
XCIV. It reſpecteth Freehold and Inheritance more then it doth wu 
tels, 302 


XCV. It reſpecteth matters of Record more then other tranſactions, 368 
XCVI. It relpecteth Conveyances by Livery, and which paſs Eſtates of 
the land, then thoſe that paſs by Grant, or are belonging to, or iſſuing 


out of land, : 371 
XCVIL It favoureth a matter in the right more then a matter in poſſeſ- 
ſion, | KG 373. yet 
XCVIII. It favoureth poſſeſſion where the right is equall, 75 
XCIX. It reſpecteth matters of profit and Intereſt largely, of pleaſure, 
skill, truſt, authority, and limitation ſtrictly, 376, and 
C. Therefore theſe may be Countermandants, ſo cannot thoſe, 331 
CI. It reſpecteth matter of ſubſtance more then matter of EY, 
| 382 yet 
CII. For memory and ſolemnity, ſubſtances are to be expreſt under cir- 
cumſtances. 393 
CIII. It reſpecteth things executed and done more, then Executory,and to 
do, e. 395 
CIV< Poſlibility of things, ; . 403. and 
CV.” Therefore nothing to be void, which by poſſibility may be made 
gcod, 406 
CVI 1d certum eſt, quod cerlum reddi poteſt, 408 
CVIi. Res non per ſe invicem, ſed per pecuni am eftimantur, & non pecunia, yer 
res, 411 
CVIII. It favoureth mutuall recompence, 41 
CIX. De winimis non Curat Lex, 418 
Cx. It yeildeth favour in actions when there is no damage of them, 1. 
Neceſſity, 420 
CXI. 2. Conveniency , 428 
CXII. 3. Conformity, 429 
CXIII. 4. Colour, 431 
CXIV, It prizeth the Acts of God and of the Law, more then thoſe done 
by the party, ; 432 
CXV. Utique fortior, eſt diſpoſitio Legis, quam hominis, 445 


CxVI. It reputeth that a man will deal for his own advantage beſt, 153 
and | f 

CXVII. Therefore it beleiveth againſt the party whatſoever is to his pre- 
judice, 439 

CXVIIT. When ſeverall remedies are given, the party to whom the Law 
giveth them hath election which he will take, 


473 
CXIX. Cujus 
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cxlx. Cujus eft diuiſio, alterias et Eleio, 478 


CXX. Nemo prohibeiur plur i bus defenſionibus uti, 479 
CXXI. Conſenſus tollit Errorem, 455 
CxXII. Volenii non fit injuria, | | 482 
CxXXIII. Qvilibet pote s renunciare juri, per ſe introducto, „ 
Cxlv. Omnis Ratibibitio retro-trakitur, & mandato ſen licentie a 

485 
cxxv. Nemo tenetur accuſare ſeipſum, 486 


CXXVI. Nec ſe infortuniis, & periculzs exponere ; 487 

CXXVII. Oountenaneeth things done more in the time of Peace, then in The 
the time of War, : | 487 

CXXVIIL It countenanceth things done in the day, more then in the 


Law. 


night, 488 
CXXIX. I. Sometimes a whole day is ſufficient 431 
CXXKX. 2. Sometimes a whole yeare, 489 7 — 
CXXXI. 3. Sometimes to the laſt part of the day, 490 according to 
CXXXII. 4. When no time is limited, the Law appointeth the moſt con- = — of 
venient time, | 491 
CXXXIII. The third Offence is eſteemed moſt heynous, 494 
CXXXIV. The place ought to be convenient, 494 
CXXXV. The Law favoureth Charity 497 
CXXXVI. De mortuis nil viſi bonum, 498 Token me: 
| Morality. 
CXXX VII. It hateth malice and oppreſſion, 499 The Law, 
CXXXIX. It hateth Vice, | * — 
CXL. Intereſt Reipublice, ne maleficia remaneant impunita, | gol 
CXLI. It favoureth Juſtice and Right, | $02 


CXLII. That which is not tortious in it ſelf, cannot be tortious to any, 508 
CXLIII. Iaterſt Reipublice ne Curia Domini Regis, deficeret in Juſtitis, 545 


CXLIV. Ir favoureth common Right, 547 Law. 

CXLV. It ſuffereth things againſt Principles of Law, rather then the 
party be without remedy, 549 

CXL VI. It hateth wrong, £63 ſo as 

CXLVII. None ſhall take benefit or advantage of their own wrong, 568 

CXLVIHI. The Law of it ſelf prejudiceth no man, 575 - 


CXLIX. Eſpecially for things which cannot be imputed to their owne 


folly or neglect, 581 
CL. Nemo debet rem ſuam fone facto, vel e err ſuo ami ttere, 592 
CLI. It driveth not a man to ſhew, take notice of, or do that which by 
intendment he knows not, or ſhould, or cannot do, 593 
CLII. Nor to do that which were in vain for him to do, 600 
CLIII. Nos licet, quod diſpendio licet, F503 
CLIV. It favoureth truth, faith, and certainty, 604 Z, 
CLV. It disfavoureth impoſſibilities, Ss 
CLVI. Non cogit ad Impoſſibilia, &. Impoteatia excuſat Legem, 609 
CLVII. It disfavoureth falſehood, fraud, and covin, 6*0 
CLVIIL Fur, & fraus, nunquam cobabitant, 68 


CLIX. Qardo aliquid prohibetur fieri, ex direffo probibetur, & per obliquum, 
| 618 CLX. Redun 


The Lav, 
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620 


CLX. Rectum eſt Index ſui,  obliqui, 
CLXI. It disfavoureth Improbabilities, 
CLxII. It disfavoureth Incertainties, by the which the truth way be 


inveighed, 621 
CLXIII. 1perſonalitas non concludit, nec liget, 634 
CLXIV. Generale, vi bil certi implicat, 635 
CLXV. Doloſus verſainr in generalibus, 635 
CLXVI. 1. Variance, 636 
CLXVII. 2. Contrariety and Repugnancy, 638. and therefore 


CLXVIII. 3. It will not drive a man to juſtifie or ſhew that which he 
goeth about to defeat, or makes againſt him, 13 646 
CLXIX. Non poteſt adduci exceptio ejuſdem rei, cujus petilur diſſolutio, 647 


CLXX. None ſhall take exception to an Error, or Act, which operateth 
to nis own advantage, 648 
CLxXXI. Nemo tenetur armare adverſarium ſuum contra ſe, 665 
CLXXII. It favoureth diligence, and therefore hateth folly and 085 
ence, | 

CLXXIII. Negligentia ſemper habet inforiunium Comitem, 669 
CLXXIV. Vigilantibus non Dormientibus Li ges ſubveniant, 672 
CLXXV. It favoureth ſpeedying of mens Cauſes, 673 


CLXXVI. It hateth Delaies, 74 
CLXXVII. It hateth unneceſſary Circumſtances : And Frufira fit per plu- 


ra, quod fieri poteſi per pauciora, 675 
cl III. — — ſet finis Litium 676 
CLXXIX. Circuit of Action 680, 
CLXXX. Matter of Vexation 680 
CLXXXI. Pendente Lite, nihil innovetur 681 
CLXXXII. Unfitneſſe, and multiplicity of Suits 632 
CLXXXIII. It conſtrueth things with equity and moderation 685 


CLXXXIV. It reſtraineth a generall Act, or Rule, and ſometimes a par- 


ticular Contract, if it be miſcheivous or inconvenient 687 
CLXXXV. Nemo bis punitur, pro eodem relicto 605 


CLXXXVI. It flyeth, and preventeth all occaſions of Evill 696 
CLXXXVII. It mode rateth the ſtrickneſſe of the Law it ſelfe 702 
CLXXXVIII. Verba ſemper accipiend a ſunt in mitiori ſenſu, 505 
1 ers It conſtrueth things according to common posſibility or In- 

tendment 


0 
CRC. Stabit Preſumptio donec probetur in Contrarium — 
CXCI. Ad ea que frequentius accidunt, jura adapt an tur 716 
CXCII. Frequent ia Actus mulium operatur, 719 
CXxCIII. It alwaies conſtrueth things tothe beſt, 720 


CXCIV. Every Act to be lawfull when it ſtandeth indifferent, whether ir 
ſhould be lawfall or not, 


22 
CXCV. Nos preitat impedimentum, quod de jure non ſortitur efſeFum, hr 7 
CXCVI. Frætextu liciti non debet admitti illicitum, 728 
CXCVII. It favoureth things for the Common. wealth, 729 
CXCVIIL It favoureth publick Commerce, 738 
CXCIX. It favoureth Honour and Order, 739 


CC. It fa voureth publick quiet, 742 


CCI; conventio, ſeu beneficinm privatorum nom poteſt publico Juri derogare, 74.6 
F Mini me 
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ccil. AMinime matanda ſunt, qua certam habuernnt Interpretationee, 748 


CCIII. 4 Commun: obſervantia, non eſt recedend rar, 752 
CCIV, Eventus varius res nova ſemper habit, And thereforedit hath new 
Inventions and Innovations, 756 
CCV. Communis Error, facit Jus, 758 
CCVI. So doth a Cuſtome which is reaſonable: unreaſonable e conir, 
8 
CCVII. Licet conſuetudo fit magna Authoritatis, nunquam tamen pre 122 
mani ſeſtæ veretali, 762 
CCVIIT. The Husband and Wife are one perſon in Law, 763 wiſt, 


CCIX. The wife is of the ſame condition with her husband, 764 
Cx. They cannot ſue one another, or make any Grant one to ano- 


ther, or the like, 765 
CCXl. Upon a joynt Purchaſe during the Coverture, either of them 
taketh the whole, 766 
CCXII. The husband is the womans head, 767 
CCXIIJ. All that ſhe hath is her husbands, 768 
CCXIV.Her will ought to become his will, and to be ſubject unto it, 
770 
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ENGLAND. 


— q wes are divided into Native and Poſitive; 
Native are ſuch A abus as are in us of 
themſelves, and are thereloze unthanges. 
ble and not to be ab2ogated:Theſe are like: 
wiſe twofold. viz. The law ol Nature, and 
the Law ol Reaſon. 
The Law of Nature is that Lam, which 
| Gov at the time of the Creation of p nature 
- of man infuſed into his heart foz his pꝛeſer⸗ 
AL NWA vation and direction : This is that Law, 
e ATI: which is called Lex zterna 03 the Moral 
Law, «+ admintſtreth common pꝛinciples of good and evil, as That men 
ſhould hve peaceably together ; That we ſhould not do that to another,which 
we would not have another do to us; ſuum cuiq; tribuere; That Juſtice ſhould 
be duly +dminiftred to all, and the like: This was termedby the An- 
tient Pyzfloſophers Original Juſtice, which in Adams innocencis nas 
tleere and lightſome, but ſince his fall (both in himſelfe and his poſtiert- 
tie) much darkened and fncumb2ed with oꝛiginal inne. This is alſo 
the Law, whereof Safnf Paul makes mentton in his Cpiftle to the 
Romans, where he faith, When the Gentiles, which have not the Law 
do by nature the things contained in the Law; Theſe, having not the Law, are 
a Law unto themſelves, Which ſhew the — of the Law written in their 
| hearts; 
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Maximes of Reaſons 


Co. l. 7. 12. b. ina 
calvins caſe. 
oct. & Stud: 


D 
I. I. cap. i: 


„Rom. 2.1471 f 


The Reaſon of 


hearts, their conſcience alſo bearing witneſſe, and their thoughts in the mean 
while accuſing or excuſing one another. 


The A aw of Reaſon is that Law, which deduceth concluſions from 


known Principles by ratioctnation o2 viſcourſe of found reaſon , Which 
Pꝛintiples are termed Rules 02 Maximes of Reaſon, 
Pofitive Lawesare ſuch Lawes, as are frame» by the light of the 


| two fo2mer, fo2 the regular Government of ſome particular Common 


wealth; And therefoze theſe Lawes are land zy and divers accowving 
to the ſeveral conſtitations of particular places any Countries; of this 
ſcoꝛt is the Common Law of England, which being the Pimfripal Law 
of this Nation, and receiving its light (pꝛincipally) from the Law 
of Reaſon, is many times directed and contronied by the Rules and 
Maximes thereof : Now of theſe Maximes, ſome are taken out of fo2- 
refgne'Vciences, as Theologie, Grammar, Logique , Phyſiques, Moral 
Philoſophy, Politicks and Oeconomiques; The reft are p2oper to the Law 
it ſelf, as La- conſtruct ions and Fictions fn Law; All which will moꝛe 
plainly appear by the Pꝛecepts and Examplos hereafter following, 


UMI. 


UMI. 


Marx. I. the Common Law. 3 


* 


Starutes which 
reſtrain Alie- 
nation of Ec- 
cleſiaſtica! li- 
vings, binde 
the King 
though not 
named, 


— ical 
Ivings are in 
Abcyance, 


£ — — 


[ Maximes of Reaſon 
taken out of 
THEOLOGTE., 


all 4 
pe — — 


x Summa Ratio eſt , quæ pro Religione facit. It i the highe 
Reaſon that makes for Religion. : 


1 (&{F/3jCgularly Statutes binde not the King, unleſſe he be co. 1. 8. :4, 4; 
IR © particularly named, yet the King is included within In che cate of 
= 5 the general woꝛds of 13 El. 10. which pꝛohibit Eg. Eccleſſaſtieal 

OE cleſiaſticall perſons to make grants of their Livings; Peron 
becauſe the Parliament which made that Statute >- adjudged ſuch Mardalen Col. 
grants to be cauſes of dilapidations, and decay of ſpirituall ltvingg, jdge Cafe, 
and hoſpitality, and of the utter impoveriſhment of ſucceſſoꝛs, In- Co, I. 2.44. b. 
cumbents in the lame; whereupon would neceſſarily follow decap In the Biſhop 
of true Religion, and the ſpiritual wozſhip of God z Foz ſt heli? 
is recozded in Miſtoꝛzy, that amongſt the ten Perſecutions , which Sy 
the P2tmitive Church ſuffered, there were two the moſt grievons, the 
one under Diocleſian, the other under Julian the Apoſtate. the firſt ende 
voured to deſtroy all the Þ2ofeſſo2s and Pꝛeachers of the Wozd of God 
(occidit omnes Presbyteros) hut not withſtanding that Religion jy 
flouriſhed (fo2 ſanguis Martyrum eſt ſemen Eccleſtiæ) yet that was a 
grievous Perſecution : But the Perfecution under the other (viz, 
Julian) was much moze grievous and dangerous, becauſe (as the 
Piftozy ſaith) occidi Presbyterium; fo2 it robbed the Church, and 
ſpoiled ſpirttual perſons of their revenues; And thereupon enſaes great 
ignoꝛance in Religion, and the ſervice of God, and therefoze great pe- 
cap of the Chꝛiſtian p2ofeſſion; fo2 none will apply himſelfe, oz his 
childzen, oꝛ any other committed to his charge, to the ſtudy of Mi. 
vinity, when after long and painfull Tudy they ſhall have nothing to 
liveupon, See more in the Books at large. 

2 The Fee ſimple ofa Parſonage oꝛ Uicarage is ſatd to be in Abep⸗ 
ance, and this was pzovived by the pzovtvence and wildom of the Lap; 
foz that the Parſon and Uicar have curam animarum, and were bound 
to celebꝛate Divine Service, and adminifter the Sacraments , and theie- 
toze no ad of the pzedeceſſo2 ſhould = a diſcontinuance to take 

f 2 aua 


Co. Inſt. pars t 
3 41.4. 


* The Reaſon of Mar. i. 


away the entry of the ſucceſſoz, and to d2ive him to a reall action, 

whereby he Gould be deſtitute of maintenance in the mean time. | 
Co, ibid. 3 Upon conſideration of all the Boks of the Law, this diver- Eccleti:fiiza} 
ſity is well obſerved by Sir Edw.Cooke, that a Parſon 02 Uicar fo2 the Perſons con. 
benefit of the Church, and his ſacceſſo2, is in ſome caſes eftcemed in Cb. 
Law to have a Fee ſimple qualified; But to do any thing to the pꝛe⸗ N 
judice of his ſacceſſo2 in many caſes the Law adjudgeth him to have in 
Brad. f 2256, effect but an eſtate fo2 life, Cauſæ Eccleſiæ publicis cauſis æquiparantur, 

we And Eccleſia fungitur vice minoriszmeliorem facere poteſt conditionem ſuam, 

Brit 143. dereriorem uequaquam. Vide Co. Inſt. pars 1, 2. b. 4. 55 
Links. ras 4 An Abbot, P2io2, Biſhop, Dean, Arch-deacon, Pꝛebend, Par- Ecclefiaftica 
Co. inſt pars, ſon, Uicar, 02 other ſole Cozpozation, that is ſeiſed in auter droit, ee 
102. db. cannot diſclaim, becauſe they along cannot deveſt any fee , which is claim, 
40 E.3.27, veſteFin their houſe o2 Church: Fo2 an Abbot and P2io2 had their 
1 S Content, the Biſhop his Chapter, the Parſon and Uicar their Pa⸗ 
10 P42. tron and D2dinary, and thelike of other ſole Co2pozations, without 
21 Hy ce. Whoſe aſſent they could paſſe away no Inheritance. And the reaſo: of 

this was, becauſe the wiſdome of the Law would never ſuffer one 

{le perſon to be truſted with the diſpoſition of the Inherttance of his 

houſe 82 Church, Eccleſiæ ſuæ conditionem meliorem facere poſſunt 

tine conſenſu, deteriorem non poſſunt fine conſenſu. Vide infra Max. 

178. Pl. 1. 
Co.1.6 49h. . By the Common Law there onght to be in every Pariſh Perſona The Parſon or 
Boſwels Caſe, idonea to ſerve the Cure; fo2 ſoit appears by the woꝛds of the Quare 1 
Co. Inſt. pars I impedit, quod permittat præſentare idoneam perſonam, which Epithete i 8 
344. 3. idonea includes abilitie in erudition and doctrine, honeſty in his con. * 
1 rerſation » and diligence in his kunckion, and all this to inffruc the 
M101219,39 People of God in true Religion, and gooo converſation, and to avoid 
5 5. contention: And to the intent that he, who hath ſo great'a charge, 
Bra ct. 233. map cffecuallp and peaceably intend it, the Common Law pꝛovides, 
240, 244, Kc. that after Inſtitution he ſhall not beſubject to actions , and ſo neglect 
Boks his duty by loſing his time in ſuits and verations of Law: And there- Netto be o. 
<11,1619, foe (at the Common Law) tfaftranger had p2eſented his Clerks, moved atter 
Britt. 321, and he had been admitted and inſtituted to a Church, whereof any ſub- inſticution by 
213,224. fect had been lawful Patron, the Patron in that caſe had no other re⸗ a common 
6 E 3.8, medie to recoter his Advowſon , but by a w2it of right of Advowſon perſon, nor 
ny 1. wherein nevertheleſſe the Incumbent was not to be removed: And ſo —_ 3 
— 4 it was alſo( at the Cõ mon Law) it an uſurpation had been has upon an — 
45 E. 3. Quare Infant oꝛ a feme covert, having an Advowſsn by deſcent , 02 upon te⸗ 
impedit. 39, Hant foz life; xc. the Infant, feme covert, and he in the reverſion were 
31 E. 1. Quare d2fven to their wꝛit of right of A>vowſon: fox (at the Common L aw) if 
impe dit. 186, the Church were once full, the Ancumbent could not be removed : And 

plenarty generally was a gov plea in a Quare impedit, oꝛ an Aſize of 

Darrein preſentmenc: And the reaſon of all this was, to the intent 

that the Incumbent might quietly intend and apply himſelfe to his 
F.N.Br.z6.k, ſpiritaal charge: Yowbeit (at the Common Law alſo) if any had u⸗ 
243.9 A ſurped upon the King, and his pꝛeſent had ben admitted, inſtituted. 
. and induced (fo2 without induction the Church had not ben full 
4H. 21. gainſt the King , the King might have removed him by Quare 

impedic , and been refozed to his P2eſontation ; fo2 therein he 

hath a p2erogative > Quod nullum tempus occurrit Regi; nevertheleſſe 

(ta that caſe alſo) he could not pꝛeſent, fo2 the plenarty barred him 

of that, neither could he remove himanp way but by Action, to the 

end the Church might be the moꝛe quiet in the meane time} neither yet 

did the ing recover damages in his Quare impedit at the Common 

Law, But now the Statute of Weſtm. 3. cap. 5. hath altered the 


Common Law in theſe caſes,. And by that Statute the King is — 
0 thoug 


UMI 


Max. 1. the Commn Law. 1 


though not named, becauſe it concerns the Church and Religi⸗ 3s H. 8. 6e. 
a on. | | | 

yo ph EM Where a Juris utrum is bzought againſt ſeveral tenants by F,N.Br.y0.Ms 

one tenant. ſeveral ſummons in the wꝛit, it may be taken againſt one tenant one- 
ly fo2 that parcel, and after againſt the others; but it is other wiſe 
in an Afſtze of Novel diſſeiſin, if it be not in ſome ſpecial caſe, | 

In a Quare 7 In a Quare impedit if the Plaintiff be non⸗ſuit after apparence,the Co. Inſt pars x 

Impedic, a dkkendant ſhall make title, and have a w2itto the Biſhop; and thts is 239 2. 

Non ſuit per- pęremptozie to the Plaintiffe, and is alſo'a good barre in another 

* Quare impedit: and the reaſon of this is, foꝛ that in this caſe the defen⸗ 
dant (in tavorem Eccleſiz)hath the ſaid w2it by judgement of the Court; 

And therefoze the Jacumbent , that cometh in by that w2it upon ſuch 
non-ſuit, ſhall never be removed, that being a flat barre as to that p2e- 
ſentation ; And the lame Law and foz the ſame reaſon it is in cafe of x 
dilcontinuance, ⁊c. | X $ 

A general ac- 8 Jna Quare impedit againff the Biſhop it is not a good plea to al- co. l. 5.78 b. 

cuſarion a- ledge, that the p2eſentee is a Schiſmatick in general, but he ought"to $peco:s caſe. 

7 erp2eſs Schiſme in particular, becauſe it concerning the ture of ſouls 

Lok, ts traverſable , and requireth mo2e care and cirtumſpecton: It ts 9: 
ther wiſe fo the putting a Coꝛoner out of his office; fo2 there a gent 
ral ſuggeſtien in the wꝛit, that he is perſona minus idonea, is enough); 
and not traverſable, But the reaſon is, becauſe this is but the keep 
er of the Rolles of the Crowne; the other hath the cure and guard of 

2 . fouls, | 

Ince ſervices 9 There-45 a diverſitie concerning intire ſervices to be reduced to co. f.. b. in 

purchaſe of the L82d, as a ſpurre, hoſe, 02 the like; fo2 when they accrue tothe en ons caſe, 

pan by me Cole benefit of the X oꝛd, and to the charge of the tenant, if the Loꝛd Co. Inſt. pars 1. 

Lord. purchaſe p irt ot the land, the whole ſervice is thereby extinc: But . 
when ſuch fntire ſervices are reſerved foꝛ wozks of devot ion, piety), 

02 charity, as to marry a pooꝛ virgin yearly (as you have it in 24 H.. 

Br, tenures 5 3) 02 to find a Pꝛeacher in ſach a Church, oꝛ to pꝛovide 02- 

naments fo2fuch a Church (which tenure is in 35 H. 6.6. In ſuch 
i caſe, albeit the Lo2d purchaſe part, yet the intire ſervice remaines. 

Protection. 10 A ſpiritual perſon ſhall have a pꝛotea ion cum clauſula nolumus fo Co. Inſt. pars x 
p2otec him, his goods, his farmers, and their goods from the Kingy 131. b. 
purveyo2s and carriages, See the Stat. of 14 E. 3. | 

Privileagcof 11 Bekoꝛe the Statute de articulis cleri cap. 15. he that confefſey the C0.1.11.29.b, 

Clergic, felonte could not have the p2iviledge of Clergie, becauſe he could not Alex. Poultert 
make his purgation ; And although the Statute ſpeakes onely of Ab- calc. 
juration, and of an Appꝛover, yet the Judges (in favorem Eccletiz) ex- 
tend it to all other confeſſions upon the Arraignement of the offsnver, 

Tirhes not ex- 12 It the Parfon of a Church purchafe a Mannoꝛ within his Pariſh, 

tin& by unity here, by this purchaſe and unity of poſſeſſion , the Panno?, which was —_— 43•P.sl. 

of peſſelſion. tithable befo2e , is now made non decimabilis, becauſe he cannot pap 706 
tithes to himſelf : but if the Parſon make a leaſe'of his Parſonage 
and Rectoꝛie to a ſtranger; in this caſe, the Parſon himſelfe Mall pay 
tithes of his Pannoz to the Leſſee of the Recto2ie , 02 ff the Parſon 
make feofment of the Panno? , the feoffce ſhall pay tithes to the feof: 
fo2 being Parſon, becauſe tithes cannot be extind by any unity of poſ- 
ſeſſion as rent charge may, which is iſſuing out of land; bat tithes arg 
due by the law of God cx debito, fo the manurance and tillage of the 
occupier, fn whoſoever hands the land comes, unlefs it be in the hands 
of tye Parſon himſetfe; And therefoze if the Parſon let part of his 
Glebe land foꝛ peares 02 life reſerving rent, the leſſe ſhall pap the 
Parſon tithes, becauſe they arg due of common right. vide Bz, diſmes 
17. 

2 Nun» 


6 The Reaſon of Max. 2,3; 


2 Nunquam proſpere ſuccedunt res Humane , ubi negligun- 
tur Divine. Humane Affairs never ſucceed well, where Divine Rites 
are neglefled. 


Co. Inſt. pars 1 1 Lachss ſhall not pꝛejudice an Jnfant in point of deſcent , ic. but Laches halt 

246.4. 1. it ſhall be adjudged in him if he p2eſent not to a Church within fix prejudice an 
moneths; fo2 the law reſpecteth moꝛe the p2iviledge of the Church lafant. 
(that the Cure may be ſerved) than the pꝛiviledge of Anfaney. 

F. N. Br. 160. 2 Men of Religion ought not to appeare at the Sheriffes turnes, Clergy men 

c. d. no2 the leet of any other without great cauſe, and if they be diſtrained not ſub jc to 
to come to them they may have a w2it out of the Chancery fo2 their dif: perſonal chat- 
charge: All other clerks alſo within ezers (though not beneficed) have ges. 
the like pꝛiviledge: And the reaſon of this ts} to the end they ſhould at: 
tend their fanction, | 

Co. I. If. v0. b. 3 I. S. bʒings an action of debt againſt 1. Rector of T. in com. B. the & Parſon 

418 defendant ſaith , that befoze the day of the wt parchaſed he dwelt at cught to be 

MioH.cs, B. in com. N. Et non allocatur; fo2 a Parſon ſhall be intended by Law *<lidenr. 
to be alwayes reſident upon his benefice fo2 the cure ofſouls , which he 
hath there, and the Parſon , who hath cure of ſouls and is a non-reſi- 
dent, non eſt diſpenſator ſed diſſipator, non ſpeculator ſed ſpiculator; And 
therefo2e no ſuch thing ſhall be pzeſamed, 

F. N. Br, 175. 4 AParſonto the end he may give his continual attendance upon Tn. le 
that ſacred fanction , is fred from all perſonal charges , that map hin⸗ 925 
der him in his calling : And therekoꝛe he ſhall not be choſen Bailitfe, 

Reeve, Beavle, oz other officer fo2 land annexed to his Church; And 
F. N. Br 2.1 all this by the courſe oł the Common Law: koꝛ the ſame reaſon it is, 
N. Br. 34. J. that if a Parſon have a Parſonage , and after take another benefice 
without a diſpenſation, the firſt benefice is void, and the Patron 
thereof may p2eſent ; fo2 this avopdance is called a Ceſſion, becauſe 

the taking of the laſt makes him nexled the firſt, 

F.N.Br.175, 5 To the end that Religion may not be neglected, but pꝛeſerved and Tirbes _ 

Br. Diſcs 16 dall increaſed the Common Law giveth to the Parſon (of common pant 

| right) the tenth of all manner of yearely encreafe , which are called common right 
Diſmes, oꝛ Tithes , the duk payment whereof tendeth much to the con- 
tinnance and eſtablichment of the true Religion, and the due wozſhip 

Co. I. 2. 44. b. of God; And therefoze albeit a meere lay man may pꝛeſcribe in modo 

The Biſhop of decimandi, pet he cannot ſo doe in non decimando; betauſe he is but in 

1 ſpecial caſes capable of tithes at the Common Law; and therefoze 

þ without ſpecial matter ſhewed it ſhall not be intended, that he hath 
any lawful diſcharge ; And foz this cauſe in favour of holy Church (al: 
though it may have lawfull commencement) the law wilt not ſuffer 
ſuch p2efcription in that caſe , noꝛ put it tothe trial of lap men, who 
will perhaps rather ſtrain their conſciences foz their pꝛivate beneũt, 
than give the Church the duties, that belong to her. Vide infra 186. 11. 
WR 6 The Inhabitants of a Town (without any cuſtome) map make By-Lawes, 

— jo gy o2dfnances 02 by-laws fs2 reparation of the Church, and in that caſe 

e? thegreater part ſhall bind all the reff without any Cuſtom, The Cham- 
berlain of Londons caſe. ' 


3 To ſuch Lawes as have warrant in holy Scripture, our La 
giveth credence, & contra. 


Co. Inſt. par 1 1 In the raigne st King Alfred, and untill a good whils after the — 4 
228, b. Conquef no man conld have been out-lawey but fozfelonie, and then 7. ©, 
the out-lawed perſon was laid to have Caput Lupinum,becauſe he might 
be put to death by any man, as a Wolfe that hate ful beat might; = — 
ancien 


Priſot. 


UM! 


Max. 4,5- the Common Law. 


angtent time the head of either of them being bꝛought to the chiefe 


place of the County 02 Franchiſe where they were killed, the partie 


ſo killing them was to have a Mark fo2 his paines: Powbeit in the 

beginning of the raigne of E. 2. it was reſolved by the Judges (fo a⸗ 

voiding of inhumanit ie and effuſton- of Chꝛiſtan bloud ) that it fſhojld 

not be lawfnll fo2 any man, but the Shertffe only (and that upon law- 

ful warrant ) to put to death any out-lawed perſon. though it were 

koꝛ felonte, in pain to ſuffer death, as in caſe of killing another man. 
One attainted 2 It was lawfull fo2 any man to put to death a man attainted of a 
of a Premu- Præmunire, becauſe he was alſo without the Kings p2otecion } and 
Wits therefoze ſubject to be deſtroyed as the Kings enemy: but this was ta- 
ken away by the wiſedome of Queen Elz. and her Parliament (5 Fl. 
1.) aSalibertie not becoming a Chꝛiſt ian Tommon- wealth, | 

3 The Lawof England fog removing of Lepers (by the weit de le- 
proſo amovendo) from the ſocietie of men to ſome ſolitarie place is 
grounded upon the law of God, Levit. 1 3. 44, 45, K. Numb, 5. 1, 2, 

4 In Cholmeleys caſe in the 2 Rep. fol. 5 1. where a reverſion expect- 
AMonkiſh life ant upon an eſtate in taile was granted to one fo2 the lite of the te- 
condemned, nant in taile, it was ſatd , that by paſſibilitie this grant fo2 life may 

take effect ; fo2 tenant in tails having no iſſue may become a Ponk 


Le p ers, 


andenter into religion > and then the grantee may have it during his 


naturall lite: but it mas there reſolved > that ſuch ſuperſtitious any ir. 
religtous p2ofefſion ſhall not be pꝛeſumed in iam. 
5 Jfa Statute be made vireciyagainft the Law of God, as if it 


Law againſt | 
Alaw again ſhould be o2dained, that none ſhould give Almes to any > in what ne⸗ 


Charity void. 


vod. | | | 

6-Duch Canons, Conffitutions > D2dinatices, and Synopals p20- 
vincjal-a6have bien allowed by general conſent and cuftome within the 
Realms, and are not contrariant 02 repugnant to the Lawes , fiþta- 
tutes and Ciftomes' of the Realme > no2 to the damage oꝛ hurt of the 
KingsPrerogativeropall, are ſtill in foꝛce within this Realme as the 
Kings Eccleſiaſticall Lawes of theſame, 


Eccleſiaſtical 


Laws, 


| uriſdiction of the Eccleſiaſtical Law, aught to be 


4 The 
bounded by the Conimon Law. 


x Lhe Spiritual. Laws mentioned in Littleton (Sect. 648) are ſuch 
Eccleſtaſticall Lawes as are aKowed by the Laws of this Realime, 
viz, which are not againſt the Common Law (whereof the Rings pꝛe⸗ 
rogative is a pꝛincipal part) no againſt the ſtatutes oꝛ cuſtomes ol the 
Realme , and (regularly ) acco2ding toſucheccleſiaftical Lawes the 
Oꝛdinar ie and other EccleſiaÞical Audges do pꝛoc esd in cauſes within 
their Coniſance, and this Juriſdia ion was ſo bounded by the Ancient 
Com __ Lawes of the Realme, andſo detlared by Act of Parlia- 
ment, | 


Spiritual 
Laws. 


Prerogative 


5 Dies Dominicus non eſt juridicus. 


The Lords 1 Inalbthefour terms the Lo2ds day is not Dies juridicus, fo2 that 


dy, Siight/to be conſecrated to divine ſervice, 
Pleas, 


Frm, 


2 Ho lea bali be holden Quindena Paſchz ,. becauſe it is alwzyes 
the Loꝛds day»: but it ſhall be craſtino quindenæ Paſchæ. 

3. Upon a fine levied with p2oclamations.accozving to the Statute 
of 4 H. 7. 24. if an ot the pꝛoclamatious be made on the Woꝛds bay, 
all the pꝛoclamat ions are erroneous} fo2 the Auftices map not ſit upon 

| that 


Co,ibid.129,b 


Co. ibid. 35. b 


Co. l. t 1. 7c. b. 


in Magde. 


Colledge calc, 


DoR. & Stud. 
I. 1. cap. t. 


ceffitte ſor ver he were, oꝛ the like, ſuch Statute ought to be adjudged - 


Co.]. 7. part. 7. 
32. b. in the 
caſe of the 
Kings Eccleſi- 
aſtical Law. 


Co. Inſt. part x 
344. a. 
Co. I. 5. pars Is 
32. b. 
Furiſdiction. 

Stat. 35 H. 8.19 
33 H. C. 34. 
32 H.. 8. 


Co. Inſt. pats 1 
Iʒ J. a. 


F. N. B. 17.f. 


Finches Ley 
pag · 7. 


1E].Dyer 168 
12 E. 4. 8. 


Co.. 1 1. 29. b. 
Poulters calc. 


F. N. B. 269. b. 
Br, Hereſie 1. 
Co. J. 8. 58. a. 
Specots caſe, 


The Reaſon of Max. 6. 


that day, being a dap exempt from ſuch buſineſſes by the Common 
Law fo2 the ſolemnitie of it; to the intent that all people may apply 
themſelves that day to pzayer any ſerving of God. | 

3 Jfa wit of Scire facias out of the Common place beare Teſte upon 
the Lows day>tit is errour, becauſe it is not dies dominicus in Banco. 

4 No ſale upon the Loꝛds day ſhall be ſato aſale in Parket overt 
to alter the pꝛopertie. 


6 Gravius eſt divinam quam Temporalem lædere majeſta- 
tem. 


I Regularly, a man ſhall (by the Common law) have the benefit 
of Clergte fo2 any felonie; Yowbeit ; if a felon be alſo an Peretique, 
Jew, Darazen 02 Infidel, he ſhall not have it. 

2 Pereſie is an off2nee committed againſt the Pajeftie of God bp a 
p2eſumptuous oppugning of an Article of Faith, oꝛ the like; And there- 
foze (at the Common law) this offence was puniſhed by a moꝛe ter⸗ 
rthle and grievous mul > than any other felony whatſoever , (and in» 
deed than Ereaſon it ſeife;) viz. by fire and faggot : Howbeit, to deter⸗ 
mine, what is Mereſte, falls not within the Conuſance of tempoꝛal 
Courts, but is wholly left to the Eccleſiaſtical Juriſviaion ; foz it ap: 
pears by the wꝛit de hzcerico comburendo , that (at the Common law) 
beſo2e an Yeretique could be committed to the & ay⸗ power to be burnt, 
he was to be convicted in a Pꝛovincial Synod befoze the-Archbiſhop 


and his Clergie, and then if he did either retuſetoabjure the hereũe, 


Frowich Lea. 


Stat. 18. Eg, 
Stat. 3. 8. 


o2 having abjured it, upon a relapſe were convicted again by ſuch a @y- 
nod) of that oꝛ any other hereſie, he'was then delivered to the ſecular 
power to be puniſhed by fire and faggot, and no Sanctuarte could pzivt- 
ledge him: Mowbeit by the Statute of 2 H. 4. 1 5. anyBiſhop had 
power to do as much within his Dioteſſe, and it the Sheriffe were 
pꝛeſent at his convidion, the Biſhdp might deliver him to the Sheriffe 
to be burnt, and that without the Aings weit; but that Statute was 
ropealed by 25 H. 8. cap. 14. and thereby that offence made pꝛeſentable 
at Sheriffes Curnes and Leets , and from thonce to be certified to 
the Oꝛdinarie, which Statute the 25 H. 8. was alle repealed by 
I E. 6. 12. from which time until 1, 2 P. M. 6. (which revived 2 H. 4. 
15.) an heretique was puntſhable at the Common Law as above is 
expꝛeſled: but by 1 El. 1. the Statute of 1, 2 P. M. was repealed, and 
then by 1 El. the Quenes Commiſſioners (hereteloꝛ called the Higb 
Commiſſion Court) had power to judge of hereſie, but they were there: 
by alſo refrained to adjavge nothing Hereſie, but what was ſo adjudg⸗ 
ed by the holy Scriptures , the four firſt General Councils, 02 the Parli- 
ament with the aſſent ot the Clergie in their Convocation : Yowbeit at 
this day the Juriſdigion of Biſhops being taken away, and that clauſe 
of 1 El. repealed by a later Ac, it ſemes (at pꝛeſent) there is no law 
to paniſh that offence, See more concerning herehies in the Statutes of 
5 K. F. 5. 2 H. 5. 7. 31 H. 8. 14. and 34 H. 8. 1. being all repealed by 
1 E. 6.12, See alfo Li, Intr, 264, and 340. Ralt, Ph. 319. 10. H. 7. 
fol. 1. and Doct. and Stud. L. 2. cap. 29. Yowbeit , obſerve > that the 
laid Statutes made in the raignes of H. 4. and H. 5. were chtefiytn- 
tended again ſuch as did then begin to diſcover the Pꝛide, Lacre, 
and erro3s of the Church of Rome, and in diriſi on were termed Lollards, 
as pou may reas at large in the Book of Martyrs and elſewhere in di⸗ 
vers other autho2s, as Sleiden, Brightman,&c. 25 
3 Dnepart of the Judges oath is, chat they ſhall not deny right, though 
it be by command from the King, which if they bzeake „ they will be 
founy 


Errour. 


Sale, 


Clergy, 


Hereſic, 


The Kings 
command 4- 
gainft Law not 
to be obeyed 
by the Judges. 


UMI 


Mar. 7. 


Nor by the 
| Sheriff, 0 


Nor by the 
Eſcheator. 


Excommuni- 
cation. 


Jury. 


Jem, 


. ft illged, and thereupon the Sheriffe was amercied, and anothgr 


is excommunicate. Doct. & Stud. l. I. cap. 6. 


4 


the Common Law. | 9 
found guilty Læſæ Majeſtatis divinz ; And therefo2s in ſuch caſe thy 


' onght rather to diſobey the Kings commands then thereby incurre the 


high diſpleaſure of Almighty God, fo2 Gravius eſt divinatn, tc. And to 
the end that the Judges might be the better p:oteced from this danger, 
the pꝛudente of fozmer times hath oꝛdained divers Lawes, Whorely 
the Arffices have power to p2oce&ed , notwithfanding any commariy 
from the Ving to the contrarie, no, though it be ander the Great 902 
P2fvie Seal: And therefo2e if the King weite to the Juſftces to pꝛo⸗ 
rogue an Allize , becauſe the defendant fs in his ſervice > yet the Juſti⸗ - N.B.153.h. 
tes ought to pꝛocd, and not to ceaſe fo2 any ſach letter: lo like wile 

in an Aſſize the Biſhop certifies Baſtardie, and the Ring letter is ſent 
to the Juſtices to ceaſe , becauſe the certificate was fuſpictous , not⸗ 
withſtanding which letter they toke the Aſfize; and afterwards, atbe: 
it the Chancelioz reverfey the taking of the Aſſize in the Council, be⸗ 
cauſe they bbeyed not the letter, yet not withſtanding that the Jafficys 
gave Judgement upon the Aſlize : Alfo in dower the tenant was effof: 22 F.z.r2. 
ned, and hadfarther day given, at which the Bing lends a Gain is Judgment 185 


Stat. 2. E. 3. 8. 


Stat. 20. F. 3. 7. 


29 E. 3. 14. 
Judgment 117 


cuſe the tenants apperance., alleanging that he was at Calis in hjs 
ſervice, Powbeit the Juſtices gave no regard to it, but p2oceeved not⸗ 


withſtanding that letter. 


4 The Sheriffe alſo, who is but an Offiter 02 Pinilter to the ſup}- 14 E.;. 
rfour Courts of Juftice, ought not to deliſt from the due exetution ard Returns del 
return of wits directed unto him notwithſtanding any command Jo int, 8. 
the contrarp from the King, leaf he likewiſe intutte the like danger 
by bꝛeaklag bis oath ; And therefoze we read in 14 E. 3. that N. de B;. 
being attatnted of diſleiſin with foxce, An Exigi facias ment fozth 4 
him to the Sheriff, who returned, that the King Hap certified 12 
wit, that he had pardoned the treſpalle and impꝛilonment, commany- 
ing him that he ſhould deſiſt, and that therefoze he had not execut id 
the w2it ; whereupon ſaith Wilby, the wit ought firff to have berg 
ſeat to us, that we might have commanded the Sheriffe to ceaſe , fq2 
the Shcriffe ought not foz any ſach wit to have ceaſed to ſerve the 
Exigi tacias without commandment from the ſame Court, out of which 
Dyer 196, 
Exigi tac ias iſſued out: The Eſcheatoꝛ alſo ought not to deſiſt from the r & z Eliz. 
execution of his office, not withſtanding any ſuch command to the 
contrarie fromthe Ring: And therefoze we find in 1 Elz. That after 
the death of the Loꝛd Powes a Mandamus being directed to the Eſcheaſ⸗ 
to2 of Salop to find the office, he takes the pꝛeſentment ofthe Jury in 
p per, and adjournes them over to another day to take it in Parch⸗ 
ment and by Indenture, befo2e which day the Queen ſends a Superſe- 
deas at the ſuit of one Herbert and his wife , And it was adjudged, that 
the Eſcheatoʒ ought not to have obeped that Superſedeas. 


7 The Law disfavoureth an excomunicate perſon, | 
1 It is a good plea in abatement of a wait toſay, that the Plaintiffe 


Lirt.$ 2071, 
Co. Inſt. pars 1 
133. b. 


2 The old Bokes have ſaid, that if a man be excommunicate , hs Co. ibid. 158. 8. 


ought not to ſerve of a Jurie, 
3 A Jew bozn in England tok wife a Je w bozne alſo in England, the Co. ibid. 31 b. 

husband was converted to the Chꝛiſtian faith, purchaſed lands, and en- _ — od 

feoffed another, and died, the wife bzought a wait of Dower, but was * 

barred thereof, and the reaſon peelded in the recoꝛd is this, Quia ve1o 

contra jultitiam eſt , quod ipſa dotem pet at vel habeat de tenemento, quod 

fuit vir ſui, ex quo in converſione ſua noluit cum es adhærere, & cum to 

converti, &c. 0 


C 4 In 


10 


Co. l. 7. 17. a. b. 
in Calvins caſe 


The Reaſon of Max. 7. 


4 Jnfivels are accounted in Law to be perpetui inimici , with whom Inficls. 


a Chꝛiſtian ought to have no peace, but perpetual enmitie and hoſti⸗ 
litie,acco2ding to that of the Apoſtle, 2 Cor. 6. 15. Quæ autem concordia 
Chriſto cum Belial? aut quæ portio fideli cum infideli? And the Law ſaith, 
Judzo Chriſt ianum nullum ſerviat mancipium , nefas enim eſt quem 
Chriſtus redemit Blaſphemum Chriſti in ſervitutis vinculis detinere : Regilt. 
282. Infideles ſunt Chriſti & Chriftianorum inimici , and hereWith a- 
greth the book in 12 H. 8. fol.4. where it is holden , that a Pagan 
cannot have o2 maintaine any actton at all; and upon this ground 
there is a diverfitie bet wee ne the Conqueſt of a Country of a Chꝛiſti⸗ 
an Pꝛince, and the Conqueſt of a Country of an Jnffvel ; fo2 if a 
Pꝛince obtaine a Chꝛiſtian Country by Conqueſt , ſeeing that he hath 
vitz & necis poteftatem , he map at his pleaſure alter and change the 
Lawes of that Nation ; but untill he do make an alteration, the anci⸗ 
ent Lawes thereof ſhall remain: Powbeit if a Chꝛiſtian Pꝛince 
ſhould conquer a Country of an Jnfivel, and b2zing them under lubje⸗ 
ation, there ipſo facto the Lawes of the Jnfivel are ab2ogated; fo2 
they be not onely againſt Chꝛiſtianitie, but againſt the Law of God 
and nature, contained in the Decalogue : And in that caſe untill cer- 
taine Lawes be eſtabliſhed amongſt them, the Pꝛince by himſelfe oz 
ſuch Judges as he ſhall appoint , ſhall jndge them and their cauſes ac: 
toꝛding to natural equity and oꝛiginal Juſtice, in ſuch ſozt as Kings 
in ancient time dis within their Kingvomes > befo2e any certaine mu⸗ 
nicipal Lawes were eſtabliſhed: But where a Pꝛince hath the Go- 
vernment of a 'Natton by deſcent , ſeeing that by the Lawes of 
the Nation he doth inherit that Authozity , he cannot change the 
—— thereof without the conſent of the People aſſembled fn Par⸗ 
ment. 


MAX. 


The power of 
a Ce nquerout, 
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II Maximes of Realon, 


GRAMMAR. 


8 The Rules from Grammar are infinite, in the Etymologie of 
words „ and in: the Conſtruction of them, what their nature 
is ſingle, what joyned with others, &c. | 


Aleaſe with T - ——— FJ a man make a Leaſe fo2 peareg Co. Inſt pars x 
condition to 20 Se reſerving a rent, with a condition, 203. a. 
3 7 2 that if the rent be behind, the Leſ; 
; ſo2 ſhall re-enter, and take the pꝛo⸗ 
fits, untill chereof he be ſatisſied; in 
this caſe the p2ofits ſhall be ac; 
compted as parcel of the ſatfsfa; 
&ton , and during the time that hy 
| I ſo taketh the p2ofits , he ſhall not 
WAY \| have an action of debt fo2 the rent, 
| fo2 the ſatisfaction whereof he ſo tas» 
keth the p2cfits : but if the condi⸗ 
tion be, that he ſhall take the pꝛo⸗ 
fits, untill he be ſatisfyed and paid of the rent (without ſaping thereof) 
oꝛ tothe like effec there the p2oftts ſhall be accompted no part of the ſa- 
tis traction, but onely to haſten the Leſlee to pay it, and untill he be ſa- 
tisfied he ſhall take the p2cfits to his owne uſe, 2 
Commence- 2 Jf-a leaſe be made, Habendum ſibi a die confectionis , the dap of Col. l. 5.54.8. 
ment of a the making is excluded; fo? (a) vel (ab) is dict io ſignificativa primi termi ? in Baywicks 
Leaſe, ni 4 quo, ſicut dictio (uſque) termini ad quem, & (a) vel (ab) accipitur ex- Cafe. 
cl ve, Vide infra 12. & Max, 34. 2. | 
Poſſeſſion de- 3 Poſſeſſio is derived a Pos and ſedeo, becauſe he that is in poſſeſſion ©0.1.5.57. b. 
rived, may ſit down in repoſe and quiet: fo alſo ſeiſina is derived à ſedendo, in Bredimans 
fo2 untill he hath ſeiſin all is Labor, Dolor, & vexatio ſpiritus ; but when Caſe. 
he hath ſciſin, he may ſit down and reſt: Howbeit, Quzre, whether or 
no poſſeſſio be derived of Poſt and ſedeo, becauſe he that hath poſſeſſion (its 
downe Jalt; and ſeiſina ſeemes to be derived ofthe French word ſeiſer, which 
ſignifies to lay hold on, | g ö 
4 Tempus ſemeſtre being ſpoken in the ſingular number (as appears in Co. l. 6.61. 2. 
the Dictionaries )ſignifieth half a pear oz fix moneths,viz. ſuch ſix mg- in Catesbies 
neths,qui conficunt dimidium annzzx there is a great diverſttie in our cij: Cafe, 
mon ſpech between a Twelye-moneth(being p fingular number wh it- 
C 2 cludes a 


It, 


AT: 
e 4 
: _W/ 


Teupus ſeme- 
Ba 


I2 


Co.1.8 85. b. in 
Sir Richard 
Pe æhals Caſe 


Co. l. 10. 133. a 
Osborns Caſe. 


P. Co. 8 5. b. in 
Partridges 
Caſe. 


Co. l. 2 57 2.3. 
the Lord Crom- 
wels Caſe. 


The Reaſon of Max. 8. 


a whole peare actoꝛding to the Kalender , and twelve moneths (in the 
plural number) which ſhall be computed accoꝛding to 28 dayes koꝛ e- 
verp moneth, Vide 31. 13. 

5 A. deviſeth to B. ioo Shep and ten Bullocks, and 10 l. iſtaing and 
payable pearely out of his lands; here the laſt (and) diſjoynes the 
rent from the Shep and Bullockes: It is otherwiſe ; if he had devi⸗ 
ſed them thus, 100 Shep, ten Bullockes, and 10 l. pearely ; foꝛ then 
the (and) connereth them all together > and then they are all to be paid 
yearcly out of the lands. os 

6 Moꝛds, Which paſſe under the name of Latin, are of four ſo2ts 
the firſt is god and congruous Latin allowed by Gzamarians; And 
this (without queſtion) is withia the Statute of 36 E. 3. 15. which 
owatnes, mat all pleas ſhall be entted and enrefied in Latin, The ſe⸗ 
cond ſoꝛt are ſuch woꝛds as theſe, Meſſuagium, Toſtum, Gardinum, Bru- 
era, Jampna, &c. Theſe and the like are allowed not only in Pleas, 
but alſo in 02iginall w2its ; fo2 theſe ate ſuch woꝛds as are knowne toe 
the Sages of the 4 aws and are alſo within the Statute ot 36 E 3. ſuch 
woꝛds as are called woꝛds of Art; ànd are frequent alſo in other Sci⸗ 
ences > as amongſt ths Civilians, Repriſalia, Feuda, Shopa, Sollaria, &c. 
who uſe many times to explatne them by Anglice, xc, as Sollaria angli- 
cc Ware-houſes; The Phyſtcians alſo uſe Brothium fo b2oth , and 
the like : The third ſort is falſe and incongraous Latin, this ſhall a⸗ 
bate an oziginall wꝛit, but ſhall not make a Judicial wit , count, 
pleadiag, oꝛ judgement vicious (fo2 falſe Latin ſhall in ſuch caſes be a- 
mended:) And therefoze (a fortiori) ſuch Latin oꝛ falſe Engliſh ſhall 
not avoid a grant o2d&d, when the intention of the parties may ap- 
peate, as ina bill oꝛ bond, Occogenta, Septungenta, Wiginti, Sewreene, 
02 the like, ſhall be taken fo2 Occoginta, Septingenta, Viginti, Seaven- 
teene &c. Allo when there is no latin toꝛ a wozp z' as foꝛ a Stirrup, Vel- 
vet, &c. Strapedia, Velvetum, &c. map be uſed, becauſe they have the coun⸗ 
tenance ot latin, fo alſo Operimentum fo a Rugge: Howbeit, in ſuch 
caſe, (fo2 explanation fake) it will be fit alto to inſert the woꝛd Angli- 
ce, as Operimentum anglice a Rugge , Duas virgatas velveti, anglice, of 
velvet, &c. The fourth and laft ſoꝛt are inſenſtble wo2vs , as in a caſe 
ofa Replevin, P. 36 El. Gawins cafe, Vitrium foz Vicrum, glaſſe: yet 
(fn that caſe) the Court did incline onely to av judge it falſe latin, be⸗ 
cauſe it had the countenance of latin; and the Court was ſafficiently 
aſcertained, that glaſle was meant by it. 

7 It J gtve you a quart ot wine, vou Wan not have the quart⸗ pot, 
bat if J give vou an Yogthead of wine, you ſhall have the Pogſhead; 
fo2 the phꝛate of the language erp2effeth the intent; fo 11 acres belong- 
ing to a Peſſuage will ſufficiently declare, which 11 acres are meant, 
although land is not p2operly ſat to belong to an houſe » but the 
houſe to land. | 

8 Note, in Docwras caſe,27 H. 8.18. a. in Lit. cap. conditions, 14. El. 
Dyer 311. 4. and 5. P. M. Dyer 152, that this word Proviſo makes a 
condition: But when the Pꝛoviſo depends upon another ſentence, 02 
hath reterente to another part ot the derb, it never makes a condition, 
but a qualification oꝛ limitation of the ſentence, oꝛ part of the derd, un⸗ 
to which it referres; as in 5 El. 22. inter Eyre and Otme, a notable 
caſe : ſo in 7 H. 6. a leate without impeachment of walt, provided, that 
he ſhall not make voluntarte walt: In Lictl. Sect. 2 20. A grant of rent 
chirge,provided, that the grantee ſhall not charge his perſon: Traming- 
tot) taſe in the K. B. P. 16. Bl. Rot. 273 therea Pꝛovito tenving to a 
qualification , any to erplaine a p2ecebent ſentence ; makes not à ton⸗ 
dition : And 3, 4. P. M. x 50. Parkers caſe > a P3oviſo amounts to a 
cobenant fre 28 H. 8. Dyer. 13 b. 

| 9 Thee 


Latine words, 
Senſible, and 
Inſenſoble, 


Phraſe of 
ſpeech, 


Where a N- 

viſo makes 2 

condition, and 
where not. 


Mar. 9. the Common Law: 


9 Three were bound in an obligatfon thus, Obligamus nos & utrum- Dyer 19,114. 


utrunque. 


Confirmation, 


Expoſition of 


illa. 


Commence- 


ment of a 
Leaſe. 


Con junction 
copulative. 


Taile, 
Condition, 


13 


que noſtrum per ſe pro toto & in ſolid, The queſtion was, whether 02 no 35.8. 
thts obligation was leveral; And one of the Judges was ok opinton 
that it was not ſeveral; becauſe utrumque is pꝛoperiy of two , viz, both; 
And it ſhould hade ben quemlibet noſtrum, &c. when mo2e than two 


are bound: Howbeit it ſeemed to the Coart that the obligation was 


good and ſeveral, Vide 31:12, | 


10 Ik the diCeiſ& confirme the eſtate of the viſſeiſo2 , though it be Littl. Seck. 119 
bat fo an hour he ſhall have a lawfull effate in fee fmple fo? ever, quia 


confirmare elit firmum facere. 


11 Jfthe King 624 common perſon grant omnia illa meſſuagia in te- 
nura Johannis Browne ſcituat. in Wells, whereas in truth they lie in D. 
in this caſe, becauſe the grant is general and is reſtrained to a certaine 
Lowte , the Patente oz Gzantee ſhall not have any lands out «f that 
Towne , unto which the generaltte of the grant referres, ars this 
caſe is the ſtronger , becauſe of the Pꝛonoune illa, fo2 omrna illa 
meſſuagia &c. maketh neceflary reference as well to the towne , as to 
the tenare of I. B. fo that if either fatle, the generall grant is void; 
fo2 illa is not ſatisfied, untill the ſentence be ended and illa governs the 


whole ſentence to the fall point. Vide infra max, 10. cap. 5. 


12 Indentares of demiſe were tngrofſed bearing date the 26 off May 
Anno 25. Elna. to have and to hold for three yeares from henceforth and the 
" Indentares Were veltdered at 4 of the clock in the afternone of ſhe 20 
day of June Armo prædicto Eliz. In thts caſe, from henceforth ſhall be ac- 
counted from the time of the delivery of the Andentures, and not by a- 
ny compatation from the date, fo2 from henceforth, is as much as ſo ſay, 
from the making) 02 from the time of the delivery of the 3ndenjures, 
92 a confectione preſentium; betauſe the confegton o2 making of the 
Leaſe tommenceth by the delivery, and theſe woꝛds from henceforth 
02 any other wows df the Þventare are not of anp fo2ce os effect untill 


the delivery, Quia traditio facit loqui rantum, Vide ſupra 2. 


9 In Conjunftrvis bpoytet ntrumque , in disjunfruis (ufficit alteram 


yartemeſſe Leram. | 


x It lands be given in taile upon condition, that if the tenant alien 
in fe , f& taile, oz fo2 terme of life xc, and alſo it al the iſſnes of 
tenant in tail die without iſſue, that then it ſhall be tawfall fo2 the 
dono2 and his heires to re-enter : here, the right of the Mtail} map 
this wap (after diſcontinuance) be p2eſerved to the iſſue in talle (if 
anp be) ſo that upon entry of the dono2 and his heirs the effaty tatle 
ſhall not be defeated fo2 ſach condition. And yet in this caſe if the 
tenant in taile o2 his heires make any diſcontinuance , he in there- 
verſion oz his heires after the eſtate taile determfued (foz vefznlt of 
ile) may enter into the land by fozce of that condition, and ſhall 
not be put to his Formedon in reverter. Note, that here Littleton Both 
purpoſely make parcel of the condition in the copulative, 1 viz, that 


the tenant in taile ſhould alien, 4c, and all the tilues die, xc, fe if a 


gift in taile be made to a man and the heires of his body, and if he die 


without hefres of his body, that then the donoz and his heired ſhall 


re-enter » this is a void condition; fo2 when the tſnes faile } the effate 


determineth by expꝛelle ogy and (confequently) the addin 


of the condition to defeat that, which 


s determined by the limital ton o 


the effate » is vold; and in this caſe the wife of the vone ſhall be en⸗ 
vowed : And thersto ie Littleton to make the tondition god, adteed an 
alienation , which amounted to a wꝛong, and reſtrained not thy alie⸗ 
02, EC, 
might 


nation onely (fo2 then pꝛeſentiy * the altenation the don 
3 
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Littl. SefF.364 


Co. Inſt. pars x 


224.b, 


The Reaſon of 
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might re-enter and deleat the effate taile) but addeth, and die without 

Hue, to the end that the right of the eſtate might be pꝛeſerved, and 

not defeated by the condition „ but might be recovered againe by the 

tiſſue in taile in a Formedon. | 

2 Note; that in a condition conſiſting of divers parts, in the copu- 

ive (as above in the caſe of Littleton) both parts muff be perfoꝛm⸗ 
ed; but. otherwiſe it is, when the condition is in the disjunctive; fo2 
in dis junctivis ſufficit alterum eſſe verum, what then if the condition oꝛ li- 
mitation be both in the copulative and dis junctive, as if a man make a 
leaſe to the husband and wile koꝛ the terme of 21 peares, ff the hul⸗ 
bund wile oz any child betwene them ſo long live, and then the wife 
dieth without iſlae, ſhall the leaſe continue oz determine during the 
life of the husband » The anſwer is, that it ſhall continue; koz the 
disjunctive referreth to the whole , and dis joyneth not onely the latter 
part as to the child, but alſo to the barn and feme ; ſo as the [ence ts, 
ik the barn, feme, o2 any child ſhall ſo long live. Do it an uſe be limi⸗ 
ted to certaine perſons, untill A. ſhall come from beyond Sea, and 
attain to his full age, 02 die; here, if he doth come from beyond Sea, 
oꝛ attaine to his full age, the uſe ſhall ceaſe, 

3 In Avowry exception was taken to the barre , becauſe where 
the avowant had alleadged by matter in kad, that the office (foꝛ which 
the annuitie was due) had ben granted to ſach perſon 02 perſons as 
pleaſed the Biſhop of Sarum, xc, the defendant in his barre had plead» 
ei fn the negative, that the ſaid office had not ben granted but ko: 
the life of one, ic. and therefoze the defendant ought to have concluded, 
& hoc quærit, quod inquiratur per patriam, whereas he concluded all his 
plea with, & hoc paratus eſt verificare, &c. ſed non allocatur; foz the 
Avowant alleadged not that the ſaid office had beene granted, ec. to 
divers perſons; hit to ſuch perſon 02 perſons as pleaſed the Biſhop ; Et 
in disjunetivis ſuflicit alterum eſſe verum: ſo that the defonvant did not 
traverſe what the Avowant had alleadged, | 

4 Lye Statute of 1 El. 13. (to the payment of Subſidies fo2 Per⸗ 
chandize) is in the disjunctive > viz, the ſubſidie not paid, oꝛ the Col⸗ 
lecto2 not agreed with: And therefoze if either of theſe be done the in- 
tent of the Statute is perfozmed, : 

5 The ®tatate of 26 H.8.3. is in the disjunctive, 'v12, that every 
Parſon, Uicar, ac. which befoze they enter upon their benefice doe 
not ſatisfie, content oz pap, oꝛ compound 02 agree to pay to the 
King the firſt-fruits , ac. ſhall be taken as intruders; And there. 
foe although they do not pay down the firft-frutts immediately, but 
agree to pay them, oz (as the Comon uſe is) give bond foz them, it 
is ſuſficient. 

6 A Perchant having payed cuſtom foꝛ certain Clothes, ſhips them 
fo2 beyond-ſea,x in a tempeſt the Parriners(foz the ſafeguard of them: 
ſelves and the ſhip) were foꝛced to thꝛow the Clothes over bo2d, and 
comming back to the ſame poꝛt, they asked the Cuſtomer whether oz 
no they might (having that mjsfoztune ) tranſpozt as many moꝛs 
Clothes without paying Cuſtome, the Cuſtomer told them he thought 
they might > which they did accozyingly ; hereupon an Jnfo2mation 
being bꝛought, the illue joyned wag > Quod Cuttomarium & Subfidium 
non fuerunt ſolut. nec cum Collectore concordat, Sed omnino concelat, & 
ſubtract, contra formam ſtatnti, &c. And it was found by the Nik prius 
at Guild · hall, Quod Cuſtomarium & Subſidium, &c, non concelat, & ſub- 
ſtract. contra formam ſtatuti, &c. And here it was doubted whet 
verdict was fo2 02 againſt the King; fo2 the verdin had biene per⸗ 
fec if it had been Quod non fuerunt concelat, aut ſubſtract. if the Ju- 
ry had intended to find fo: the defenvant ; but now their 2 
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(as it ſemes) was to acquit the defendant of the concealment, but 
nok of the Subtraction. 


10 Words in conſtruct ion muſt be referred to the next antece- 
dent, where the matter it ſelfe doth not hinder it. 


1 Ik a man gfves land to A & hæredibus de corpore ſuo , the remain⸗ Co. Inſt. pars 7. 
der to E in forma prædicta, that is a good eſtate to B. becauſe in forma 
przdicta doth include the other ; But if a man letteth lands to A. foz Co. ibid. 385. b. 
life, the remafnder to B. in tail the remainder to C.in forma piædicta, 
thts laſt remainder is voto fo2 the uncertaintie ; Yowbeit if the re: 
mainder had been, the remainder to C. in eadem forma, this had been 
a good eſtats tail, foz, Idem ſemper proximo antecedenti refertur, 

2 M. releaſeth to N. Omnimodas actiones tam reales quam perſonales, Co. I. 8. 154. b, 
ſectas, quærelas, & demanda quæcunque, nec non totam dotem ſuam ac Althams Caſe, 
titulum & actionem dotis fibi contingent, poſt mortem T. viri ſu; de ali- 
quibus terris & tenementis ſuis in M. quæ vel quas illa præfata ꝙ. vel cxe- 
cutores ſui verſus ipſum A &c, Mere, the woꝛos ol Relation (Quz vel 
quas) do referre as well to the ſpecial moꝛds Dowers, &c. as to the ge: 
nerall woꝛds Actions, &c. and Demands ; fo2 it would be againſt rea- 
fon , that they ſhould referre to the general wozds , which ere mo2e 
remote, and not to the woꝛds of qualification, which are nerer unto 
them, | | 
3 The Statute of 32 H.8. 9. p2ovides that none ſhall buy rights pj ©, 8g C. in 
02 titles in land, unleſſe ſuch perſon, c. have bene in poſſeſſion of it, Pantyiages caſs 
oꝛ of the reverſion 62 remainder of it, oꝛ have taken the rents and 
pꝛofits of it by the ſpace of one whole peare next befoꝛe; Pere, 
theſe woꝛds by the ſpace of one whole yeare , ſhall be onely rjferrey 
to the ſentence next befoze viz. the taking of the rents ard pꝛo⸗- 
fits, | 

3 The Statute of 3 1 H. 8. 13. ozdaines, that farmers of Abbey pt co. 107. 
lands, which had then Leafes in being, ſhould enjoy them fo2 21 Fulnerſtons 
yeares from the time of the making of ſuch leaſes, if ſo many years caſe. 
were therein limited; oz elſe they ſhould enjoy them fo2 ſo many 
yeares as in ſuch leaſe o2 leaſes were expꝛeſſed, ſo that thi ſame 
teaſe oꝛ leaſes exceeded not 21 yeares ; Here, thts laſt ſentence, ſo that, 

Ec, relates to the clauſe next going befoze it, and not to the firff ; 
Ad proximum antecedens fiat relatio, | 

4 Sir Th. Cheyney in 1 El. deviſeth, ec. to H. his ſonne, an to the Co.1-5.58. a, 
beires male of his bodie, remainper to Th. Cheyney of D. and the heires Th Horde 
male of his bodie upon condition, that he o2 they 03 any of then ſhall — 
not diſcontinue: The queſtion was, whether oz no H. the ſonne was 
included within theſe wo zds he 02 they; And it was reſolved by Wray 
and Anderſon after conference had with other Judges, that thoſe wozds 
ſhould not be referred to the grant made to H. the ſonne , but oel to 
the grant made to Th. Ch. of D. 

5 Nu, El. grants to I. S. Totam illam portionem decimarum, Bc, in L. Co. l. 4, . 
in com. N. cum omnibus aliis decimis ſuis quibuſcunque in L. in dict. com. Boom caſe. 
N. nunc vel auper in occupatione I. C. Bere, theſe laſt woꝛos nunc vel | 
nuper, &c, referre to the whole ſentence , and not to the later part of 
tt onelp, viz. cum omnibus aliis, &c. 1 Becanſe the firf® words are 
Totam illam portionem Deeimarum, &c, Wo that this pꝛonoum illam 
che weth plainly; that there ought to be ſubſequent woꝛds to explain, and 
reduced, into certaintie, what poꝛtion by the intention of the Qu. ſhall 
be granted, viz. that which was in the occupatien of I. C. And there⸗ 
foz8 this pꝛonoune illam is not ſatisũed , untiſ vou come to ſhe full 
end 
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end of theſentence : 2 This Con junction cum omnibus alis, XC, cou⸗ 
ples the laſt” woes with the kozmer, and makes the ſubſequent 
woꝛds referre to the whole ſentence, Vide ſupra Max. 8 Caſe IT. 

6 An Andiament found in this manner, that Eliz. fuit in pace, &c. 
quouſque A. vir prefatz Eliz, de D. in com. S. yeoman did kill her, is good; 
fo2 the addition yeoman mult of neceſſity referre to the husband be- 
cauſe a woman cannot be a yeoman: But an Jndictment , Quouſque 
Alicia S. de D. in comit S. uxor I. S. Spinſter, &c. is not good again Alice S. 
fo2 there Spinſter being an indifferent addition both to man and wo- 
man mult referre to 1. S. being the next antecedent, and. ſo the Wo- 
man hath no addition: folikewiſe an indictment againſt I. S. ſerviens 
I. D. de D. in com, Midd, yeoman , is not good; fo2 ſervant. is no addi⸗ 
on, and ycoman, referreth to the Paſter, which is the next antece- 
dent, 

- Aman makes a leaſe fo2 life,, the remainder in taile, the re- In forma p. 
mainder to I. S. in forma prædicta, this ſhall not referre to the eſtate, 4:7. 
which is the next befoze, but to the firft effate becauſe there wants 
the woꝛd heires to cauſe him to have an eſtate taile, 

8 A man is bound to abive the award of I. S. who awards, that Relation of 
the one party ſhall pay befo2e ſuch a feaſt 10 l. to the other, and that time. 
then the other ſhall make him a releaſe, This word chen ſhall not 
be referred to the keaſt, but to the time ok payment of the mo⸗ 
ney. 
9 In a Cui in vita bꝛought by a feme, the wait is, Cui ipſa in vita ſua Cui in vita. 
contradicere non, &c. this woꝛd tua ſhall not be referred ad proximum 
anteegdens viz, ipſa, hut to the baron, 


Indictment: 


LT. 
I r The Law delighteth in apt expreſſions, 


henſoever a Confirmation doth enlarge 02 give an effate of Apt words, 
Inheritance there onght to be apt wozws (as Littl. expꝛeſleth them 
Sect. 533) uſed foz the ſame, 

2 Jfadifſeiſoz makealeaſe fo2 :0e yeares, the difleile may con- C ngrmatie 
firme parcel of thoſe pears, but then it muſt be by apt wo2ds ; fo2 hs ; 
muſt not confirme the leaſe,o2 demiſe,oz the eſtate of the Leſſe ; fo2 in 
that caſe (though it ſhould-be but fo2 an houre) it gives the diſſeiſo; 
fe ſimple fo2 ever (as you have it in Liccl. Sect. 519 and 5 20.) and 
then alſo the addition of parcel of the terme would be repugnant, if the 
whole were confirmed befoze; but the confirmation muſt be of the 
Land fo2 part of the ter me. 

3 Judges ought to know the intention of the parties by certaine and Cain an 
ſenſible woꝛds, which are agreable and conſonant to the Rules of uncertain 
Law, And therefo2e if land be given bp dev to two, to have and to words. 
hold to them & hæredibus, this is voide fo2 the inſenũ bility and uncer- 
tainty; And albeit they have a clauſe of warranty toe them and to 
their heires , this ſhall not make the firſt woꝛds, which are uncer⸗ 
tain and without ſenſe , to be of fozce and effect in law, although his 


intent appeare ; fo2 his intent ought be declared by wozys certaine and 


conſonant to law. 2 „ tt: 
— If one ſaith thus 5 unto another „Ido here demiſe unto you my Improper 
te tor terme of your life; this is a gad beginning, if auual livery be words. 
maze actoꝛdingiy, os if heuſe apt woꝛos, which may amount to ſo 
much; but without tivery d ſuch wozds, ſuch a demiſe doth a- 
me but to a Leafe at mill. Vide Thoroughgonds gaſe Co. I. 9. 
137. 0. 112 & 10 4% 3414201 £4: | 
An it Anthony Mildmayes cafs it was obſerveyythat in the Provi- Compendiouſ- 
ſo there (to reſtraine the tenant-in tail fromalienation)faur at large e. 
by 


No! 


Max. 11, 


by the ſpeceial verdict, there were moꝛe then a thouſand wo2ds, where: 


Franchiſe. 
Preſciipt on. 


| Debut & dcti- 


Zet, 


Annuity. 


Nos eft factum 


the Common Law. 1 


as (in our books) when the tenant in tail was reſtrained from alig- 
nation, there were under twelve woꝛds: Hzc fuit candida illius ætatis 
fides & ſimplicitas, quæ pauculis lineis omnia fidei firmamenta poſſuerunt: 
It may be alſo obſerved > that the Statutes made befoꝛe the reign gf 
H. 8. were ſhozt and conciſe, but from his time (eſpecially from the 
t wentieth yeare of his reigne) they are much moze pꝛolix and volumj- 
nous whereas Lawes and Pꝛecepts ought to be ſho2t and ſignift- 
cant, to the end they may be eaſily underſtod, andthe better retain⸗ 
ed in the memoꝛie, accoꝛding to that of Eraſmus in his religious Col⸗ 
loquie, Præſtat pauca avidè diſcere, quam multa cum tædio devorare; And 
that of Horace; 


Quicquid præcipies eſto Brevis, ut citò dicta 
Perc ipiant animi doc iles, teneantque fideles. 


6 A Pꝛeſcription to bave all wild Swans , whichare feræ naturz , and 
not marked, nidificant. gignent. & frequentant. within ſucha Crecke, is 
inſufficient ; ſo is alſo ſuth a pꝛeſcription fo2 a Warren, viz. to have 
all Pheſants and Partridges nidificant. gignent. & frequentant. within ſuch a 
Mannor, but he ought to ſay» that he hath Free warren of them within 
the Panno? ; fo2 albeit they be nidificant..ac, within the Pannoꝛ, yet 
he cannot have them Jure priwilegii but onely ſo long as they are with- 
in that plate: Bowbeit a Pꝛeſcription thus alleged is good, vg. 
that within ſucha Creke there hath ben time cut of mind, 4c. a 
game of wild ſwans not marked, nidificant, it. And then to p2eſcribe, 
that ſuch an Abbot and all his pꝛedeceſſoꝛs, ac. hate alwayes uſcd to 
have and take to their owne uſe ſome of the ſaid wild Swans , and thr 
ſi gnets within the laid Creeke ſuch a p2eſcription (A ſay) is goed; 
fo albeit Swans are Royal fowl , yet this way a man may pꝛeſcribe 
in them > becauſe that may hate lawfull beginning, viz. by the Kings 
grant. 

7 The kfoꝛme of a wzit of debt ſhall be ſometimes in the debet and 
detmet, and ſometimes in the detinet onelp, and then if it be the de- 
bet it ſhall abate: It ſhall be al ways in the debet and detinet, when he that 
makes the barga ine oz contrad oz bozrows the money, oz he, to 
whom the obligation is made, b2ings an action aga inſt him that is 
bound, oz is party to the bargain contra 02 bozrowing > and alſo 
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when the action is bꝛought foꝛ money: But if a man ſel 20 quarters 


of wheat fo2 an ho2ſe , here if he bzing a wꝛit of debt fo2 the ho2ſe, the 
w2it ſhall be in the detinet onely: And the Rule of the Regilter is, 
quod in brevi debito, de catallis nunquam dicetur quod ei debet: Alfo if a 
w2it of debt be brought by executozs upon a dutie due to their teſta⸗ 
to2, the wit ſhall be, quos cis detinet, and not debet & detinet, becauſe 
they were not partie to the contrad: ſo likewiſe if a wit of debt be 
bꝛought againſt erccuto2s by the creditoꝛ upon a dutie by their teſta⸗ 
toz > the w2it ſhall be quos ei detincnt, and not debent & detinent,albgfit 
he demand money, as 20 l. 02 any other ſum, 

8 In a wzit of amnuitie the fozm, is Quem ei deber , when ainp 
thing that is not money is demanded, It is otherwiſe in an action ol 


debt, fo2 if it be fo2 money, the demand ſhall be in the deber , but if it 
be fo2 any thing elſe , it ſhall be in the detiner and not in th debet: 


And in debt alſo if a man demand money and ten quarters of wheat, 
then the fo2me of the w2it ſhall be, Przcipe A. quod juſte, &c, reddat B. 
decem libras, &c, quas ei debet, & decem quarteria frumenti, quæ ei injulte 


detinet, &c. 
9 Ak a man be taken in execution = the Sheriff upon a ca. ſa, and 


the 
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the Sheriffe takes bond ok him fo2 his apperance and rend zing him⸗ 
ſelfe true p2iſoner, contrary to the Statute of 23 H. 6. 10. In an acti⸗ 
on of debt bꝛought by the Sheriff againſt the obliger, it is no apt con: 
cluſton fo2 the obliger to ſap > judgement ſe action, but he ought to 
conclude with nient ſon fait; fo2 the Statute ſaith, if an obligation be 
taken in another forme, then is conteined in that Statute, that it ſhall be 
void, and if it be void, it was void from the beginning, and therefoze 
never his ded, Vade plus ubi ſupra, 

10 Whena weit of Cuſtomes and ſervices is in the right onely, Cuftomes and 
then the demandant ſhall count of the ſeifin of his Anceſtoz, and the ſervices. 
W2tt ſhall be in the debet onely ; but when he comes of his owne ſeiũn, 
then the w2it ſhall be in the debet & ſolet. 

11 Ik A. be accountable to B. and B. releaſeth him all his duties, Accompt. 
this is no barre in an action of accompt; koꝛ duties extend to things cer⸗ Releaſe. 
tain, and what ſhall fall out upon an accompt is uncertain: And albeit 
the latin woꝛd ts debita, yet duties do onely extend to all things due, 
which be alſo certaine; And theretoꝛe diſchargeth Judgements in per- 
ſonall actions, and executions alſo, 

12 Where a feme is endowed of parcel of her Dower , and would Dower. 
demand the reſt againſt the ſame tenant and in the ſame town; In this 
caſe,fo2 the recovery therof ſhe ſhall have a w2it of right of Dower, and . 
not a w2it of Dower unde nihil habet; fo2 the woꝛds of this wꝛit will | 
not ſerve > becauſe ſhe hath already received part of her Dower ; And 
therefoze ſhe mull of necefſitie ſue a w2it of right of Dower to recover 
the reſidue, 

13 An Ejectione firmæ lyeth not of a Cloſe , although it hath a cer- Ejeckione 6+. 
taine name, as Dovecot Cloſe, conteining three acres, but it ought te ms. | 
be of ſo many acres and ought alſo to ſhew of what naturs thoſe acreg 5 
are, as Land, Meadow, Paſture, Mood, xc, and the certainty ought 5 
to be comp2iſed in the Court, becauſe he ſhall recover the poſſeſſion I 
by Habere facias poſſeſſionem, and ſhall enſue the fozm of other wits WF, 
of like nature, as a Writ of ward oz Ejectment de guard, oz the like, ; 

ſhall not be of a Cloſe by a certain name, but onght to be by the cer- 


taintp of acres conteining withall the quality of the ſoile, as Land, 


Peadow, Paſture, Mod, ac. 
12 Nomina ſi neſcis perit cognitio rerum. 


1 Right Interpꝛetations and Etymologies are neceſſary; fo2, Ad recte Etymologie. — 
docendum primum oportet nomina inquirere, quia rerum cognitio à rerum 
nominibus dependet: And herewith agreeth that which is ſatd, Prims 
excutienda elt verbi vis, ne ſermonis vitio obſtruatur oratio, ſive lex fine argu- 
mentis. 

2 By the Etymologie of the woꝛd Soccagium, Littleton peclareth the Soccage. 
nature of tht tenure , diſtinguiſheth it from Knight ſervice, whereby 
it appeareth that names of things are diligently to be obſerved fo2 di⸗ 
ſinction ſake, and to avoid confuſion , Nomina ſi perdas, certe diſtinctio 
rerum perditur, 

3 Jn Longs caſe in the 5. Rep. a wound may be as p2operly ſaid to 
penetrate as a bullet, quia penctro derivatur à penitus & intro, 


13 Mala Grammatica non Viteat chartam. 


1 Sir Edward Cooke obſerves, that Littl. Sect. 220. ina grant of an A double Ne- 
Annuity inſerts a P2oviſo foꝛ the diſcharge of the Granto2s ”"_ gadive. 
with a double Negative, viz. nec aliquid in eo ſpecificatum non aliquali- 
ter ſe extendatꝭ &c, Mete nec and non do in a Gʒammatical conſtruction 
*. amount 


( 
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Falſe Latine. 


One Office in 
| two perſons, 


5 Falſe Latine. 


Recovery 
default. bY 


Ne. 


UMI 


amount to an affirmatfve; foz. Negatio deſtruit negationem, & ambo ſa- 
ciunt affiamativum; pet the KL aw that pzincipally reſpeceth ſubſtance 
doth judge the P2ovifo to be a Negative acco2ding to the intent of the 
Parties, and not acco2ding to G2ammatical conſtruction, to the erd 
the P2oviſo may take effect: Howbeit obſerve that in G2&kand Arens 
a double negative maketh the negation more forcible ; And therefoſe 
Quere, Whether Littleton being much acquainted with the Law-french 
doth nor expreſſe that Latin according to the French Phiaſcs, 

2 Falſa Octhographia aut grammatica non vi: iat conceſſionem, & ſemper ille 
numerus & ſenſus abreviationum accipiendus ett, ut conceſſio non fit inanis: 
And therekoze if the Bing grant Tot. ill. Maner. de D. & C. if it be 
(in truth) but one Pannoz, then thoſs abꝛeviations tot. ill. Mancr. ſhall 
be taken in the ſingular number koz Totum illud Manerium; but if 
they be in truth two diſtinck Pannoꝛs then they ſhall be taken in the 
plural number, fo2 Tora illa Maneria, fe2 other wiſe the grant would be 
void. In 32 E. 32. 3. A Scire facias rehearſeth , that a fine was lgv1iz 
ed de maneriis B. & H. and the concluſion was Quare prædictum Ma- 
nerium de B & H. ingreſſus eſt , and it was adjudged good with aver- 
ment, that B. and H. were (indeed) but one Manno?, 

3 Letters Patents made to Jol n Periont and Wulim Tooke de officio 
unius Auditorum curiz ſux Wardorum was adjudged good; fo2 albeit thi 
ſtatute enacts} that there ſhall be two perſons > which ſhall be callich 
Auditoꝛs of the Lands, et. ſo as there ſhall be two perſons and they 
called two officers, pet it is but one office, and they. are both bu 
unus officiarius , andſo the Statute it ſelfe ſaith , Thoſe two perſon 
called Auditozs ſhall be called the fourth officer of that Court; Any 
therefoze the grant de officio unius Auditoris „oz unws Auditorum is 
good enough: The like caſe is adjudged in 9 E. 4. 1. upon the grant 
de ofſic io unius Clericorum de Corona in Cancellaria, &c. at toꝛding to the 
Rule Mala grammatica, &c. 

4 An Andiament 62 Count ſhall not be quaſht fo2 falſe K atin o2 
falſe Ozthographie, ſo that a proper Latin wozd may be knowne 
by it, as Præfato, Reginz , Mamilla , Diftamo, diffinitio, foz Prætatæ, 


Mammilla, Defamo, Detinitio, 
14 ui heret in litera h#ret in Cortice. Vide Pl. Co. 109. b.&c, 


1 Although by the woꝛds of the Statute of Weſtm. 2. cap. 4. upon a 
recovery by default againſt baron and feme , à quod ei deforceat ts not 


19 


Co.. 9.48.3. 
in the Ear! of 
ShY1eWsburlcs 
calc, 


Co. J. 11. 3. 4, 
Auditor Earls 
Caſc, 


Co. I. 121.4, 
Longs caſe. 


Co. Inſt 1.256. 
a. & 283. a. 


allowed them becauſe the baron is not p2operly tenant fo2 life, but 


ſeiſed oneip in the right of his wife, and therefo:e out of the woꝛds of | 


that Statute; yet the contrarp hath ben often adjudged; fo2, the Law 
of England reſpeceth the effec and ſubſtance of the matter, and not e- 


Weſtm. 2. 3. 


very nicitie ot fozme oꝛ cirtumſtance; Aſpices juris non ſunt jura, & pa- 


rum differunt, quære concordant. 

2 A man ſeiſed of lands in kee levied a fine to the ufe of himſelfe 
fo2 lite, and after to the uſe of his wife, and of the heires male of her 
bovie by him begotten fo2 her Jointure, and had iſſue male, and after- 
wards he and his wife levied a fing & ſuffered a Common recorerp, the 


Ce, ibid, 365 b. 
Ne diſcontinu- 
ance. 

St. 11. H. 7. 20. 


husband and wife died, x the iſſue male entered by foꝛte of the Statute 
of 11 H. 7. 20. this was no diſcontinnante to barre the iſſae male, hut 
bis entry was adjudges lawfull , and pet this caſe is out of the letter 
of that Statute ; fo2 ſhe neither levied the fine, dc. being ſole, no: 


with any other after taken husband, but it is by her ſelfe with her 


husband, that made the Jointure. 


B A man is ſctſcd of lands in right ot his wife, and they two levie 


a ine, and the conuſe grants and 3 the land to the husband 
2 and 
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Co.ibid.z81,b, 


Gloc. 3. 


Co, 1. 5. 7. b. 


The Lord 


Mont joys caſe, 


Co. J. 6 65. b. 
Sir Moile Fin- 


c hes caſe, 


41 E. z. tit. 
Maint. de 
briefe 49. 
8 H.. 3 2. 


Co. I. 9.1 1 o. b. 
in Meriel Tre- 


ſhams caſe, 


Co. I. 11.34. a. 
in Alexander 
Powlters caſe, 


- 


The Reaſon of 


an) wife in ſpecial tafle, the remainder to the right heires of the 
wife ; they have iſſue, the husband dieth, the wite taketh another 
husband, and they two levie a fine in fe , and the illue entreth, this 
ts directly within the letter of the Statute of 11 H. 7. 20. And pet it is 
out of the meaning thereof, becauſe the ſtate of the land moved from 
the wife, fo as it was the purchaſe of the husband in letter, and not in 
meaning. 

4 By the letter of the Statute of Gloceſter 6 E. 1. cap. 3. A ſine le- 
vie by the husband alone of the wives land ſhall barre the heire, fo 
the ſtatute ſee mes to intend all alienations except by ne, becaule it 
is there ſaid , whereof no fine is levied in the Kings Court; Yowbeit by 
the meaning of that Statute the heire ſhall not be barred, fo2 ſuch a 
fine would wozke a Wong to the wife, bat the fine meant by the Sta⸗ 
tute is a fine levies by the husband and wife together, koꝛ ſach a fine 
is lawfalt and wozketh no w2ong, and a fine by the husband onelp 
would wozke the ' ſame miſchiefe, fo2 which the Statute o2daines 
remedie, and therefo2ze ſhall not barre the heite; though it be with 
warrantie, unleſſe the heire have aſſets by deſcent; 4c, | 

5 Done in taile is reſtrained by a particular Act of Parlfament, 

uod non faceret aliquid in nocumentum, &c. hæred. &c. nit pro juntur. 
uxor &c. reddend. verum & antiquum reddit, &c. Mere, if the ancient 
reſerbation was ok gold, he cannot reſerve ſilver, if two farmes 
were anciently let to ſeveral tenants koz ſeveral rents, he cannot 
let them both to one man foꝛ one intire rent, noꝛ demiſe parcel ot᷑ the 
karme rendzing rent pro rata, no? reſerve it payable at two feaſts, 
whe it was befoze payable at four : Howbeit , he may reſerve eight 
buſhels of wheat, inſtead of a quarter reſerved befoze; foz they are 
all one fn qualitte, value, and nature, | 

6 The change of the name of a thing cannot alter the thing itſelfe, 
but the new name may be uſed by the owner in conveyances, præci- 
pes, &c. without pꝛejudice; And therefoze in Dir Moile Finches caſe 
tn the 6. Rep. it was agreed, that Exceter-houſe in the Strand, and 
Dorſet⸗houſe in Fleet-ſtreet having then within thꝛee yeares befo2e 
gained thoſe names, might be well enough known to their neighbours 
by the ſame names, and diſtinguiſhed from all other houſes , and 
might allo by thoſe names be demanded in præcipes, &c. ſo in a præci- 
pe bꝛought of a Pannoꝛ in com. Bedd. by the name of the Pannoꝛ of 
Afple, whereas it had beene foꝛmerly and was ſt ill called Aſple guiſe; 

cre, the tenant, after the view, demanded judgement of the wait, 
unto which the demandant ſaid , the Parms2 put in view was alſo 
known by the name of Aſple ; and it was adjudged, that ſuch a name 
rotten by the knowledge of the Country is ſufficent, without the true 
and pꝛoper name; fo2 in this fenſe it is true: De nomine proprio 
non eſt curandum, dum in ſubſtantia non erretur, quia nomine mutabilia 
ſunt, res autem immobiles. 


Max. Io. 


Diſcontiny- 
ance, 
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of rear, 


Change of 
names, 


7 Alkeit Covina, of it ſelfe and ex vi termini , ought-to be betwirt Covin. 


two yet when it is coupled with kraud, which may de committed by 


| oneatone the Court thai e upon e en anvnet upon 


the ſtria Etymologie of the word; fo2; Plerunquè dum proprietas verborum 
attenditur, ſenſus verborum amittitur. ie 3900 Sd 

The Dtatute of 23 ll. 8. 1. takes away Clergte from the Houſe⸗ 
burner ; the Statute of x E. 6. 12: gives the benefft of Cletgie to aff 
felons, ſave onety fo2 Marder , Poyſoning ,'Burglary , Robberfe, 
Horſe-ftealtng , and Dacrtledge > fo as Houſe-burning 


ing in this 


Houſe · burni 


Statute caſus omiſſus, ſuch an offender ſemeth thereby to de allowed | 


his Clexgie; rtheleſſe, becauſe the Statute of 25 H. 8. 3. takes 


Toe! | | 
away Clergie from the Houſe-burner, that ſkandeth mute, — 
above 
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above 20, 02 anſwereth not direchy,; atheit the offence be committe) iin 
another County then where the offender is tried; And like wiſt be- 
cauſe the Statute of 4. and 5. P. and M. 4. takes away Clergie from 
the acceſſozies of that offence; it is adjudged, that accoꝛding to the 
intention ok the makers of the Statute of 1 E. 6. Houte-buraing 
is included within the meaning of that Act, although it is q pe- 
nal Law and quite left out of the letter of the ſame Ac. 
Letters omit- 9 Jn 17 El. Dyer, 342.a. The four firſt letters in the name and Co.1.9. 42.2, 
ted. ffile of H. 7. viz. H. R. A. F. (fo Henricus Rex Angliæ, Franciæ & c. The Earl ct 
were left out of his Letters patents made to Simon Digby; pet ad⸗ SbrewsP#14cs 
judged good; And in the 38 H. 6. 33. Acount in which it was al⸗ . TR 
leavged, that T. W. reſignavit, &c. in manus J. Epilcopi, &c. & loci illius Lands caſe. 
Ordinarii, And exception was taken, becauſe it was not in manus 
Johannis Epiſcopi, ſc ing the Letter ]. ſignified nothing : but yet the 
Count was adjudged good. 1 
Wal. 10 The Statute of Gloceſter cap. 5. Which gives an action of waſt Ce Inf. 54.b 
againſt the Leſſee foꝛ lite oꝛ yeares ( which jay not againſt them at the 
Common Law) ſpeaketh of one that holdeth fo2 terme of yeares in 
the Plural number, and yet it appeareth by Litcleron Sect. 67. tht al⸗ 
though it be a penal Law, whereby treble damages. and the place 
waſted ſhall be recovered, yet a tenant fo2 halfe a peare being ſwith⸗ 
in the fame miſchiele, ſhail alſo be within the fame remedie , although 
it be out of the letter of that Law, + 
11 Vide Pl. Co. 10g, b. & ſequent. 
Indiftment, 11 Falle latin ſhal not quaſh an Jndictment 02 a Count; koꝛ albe⸗ Col.. 5. 121.2, 
it an oꝛiginal wꝛit ſhall abate foz falſe Latin (as it is holden in 9 H. 7. 4. in Longs 
16. 2H. 4. 8. 44. E. 3,18. 10 E. 3. 1.) pet Judicial wꝛits oz a fine e. 
A ſhall not be impeached ko; falfe Latin, as is held in 9 E. 3. The ſame 
1 | Law of an Jnvdicment as præfato reginæ fo2 præfatæ, mamilla foy mam- 
4 milla, &c. Vide ſupra 13, 4. - | | 
12 In the 14 ck E. 3. the King grants licence to found in Oxford, Co.. 11. 8 b. 
an Mall under the name ot the Hall of the Scholars of Oxforel, the 8 Ayries 
Founder calls it the Hall of the Queen: They pꝛeſent to a Church by ©*© 
the name of Proyoit, Fellowes and?Scholars of the Colledge of the Queen 
in the Univerſitie of Oxford: The Jncumbent deviſes the Rectozie, 
which they conftrme by the name ol Provoſt,. Fellowes, and Scholars of 
Miſaamer of a the Hall or Calledge of the Queen in the Univerſitie of Oxford: qt with⸗ 
Colledge, tanding theſe variances ÿ pꝛeſentation and conũrmation are both good; 
faza ſmall variance is not to-purpoſe , if the deſcriptton be ſuch that 
x _ can be intended, as Abbot Richerd grants by the name of 
Icnard, | | 


MA 


Falſe Latine. 


IS Tal i interpretatio fenda eft,, ut evitetur alſurdum & inconve- 
niens, & ve judicium ſit illuſ orium. 


- j 

pluralities f. By the Statute of 31 H. 8. 13, if a Parſon o2 Uicar haying one Co. l. 4.79. 2. 
Benefices, Henefice. with cure of ſoules (being wozth eight pounds per annum oz Digbies caſe, 

above) take another, and be inſt ituted and inducted in the polleſſion of 

the fame, ic. the firſt ſhall be void; Mere, albeit the Statute ſaith 

plainly inſtituted and inducted, pet if he be onely inſtituted into thhe ſhall 

loſe the firſt befoze induction; and this is in regard of the great in⸗ 

convenience, that would inſue, if. the. firſt benefice ſhoulb not be 

void by inſtitution to the ſecond by fo2ce of the ſatid Ad; foz then 

one map be inffitutedto; divers benefices with cure, the great charge 

Whexeof it is not poſſible £02 one to diſcharge, and pet none cen be pꝛe⸗ 


* 


ſented to any of them, which would be inconvenient, 
| D 3 2 Dir 
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Co. l. 4. 8 1. b. 2 Bir Andrew Corbet deviſeth ſome of his lands to Richard Corbet Deviſc of Pro- 
Sir Axdre» and others, until 800 1, ſhall be levted and recefved out of the p2ofits f to aiſe a 
& orbers caſe. of them (beũdes all charges) to be imployed foz the pꝛelerment of his 
two daughters Marg. and Mary; Rot ert Corbet ſonne and heire son⸗ 
ceals the will, enters into the lands, and enjopes them fice years 
and dies, after whoſe death (the will being diſcovered) Richard Corbet 
enters into the lands and raiſeth 6401. and imployes them accoꝛding 
to the will; bat the queſtion here ariſing was, whether the pꝛoſts, 
taken by Robert Corbet, and which the devifees might have taken, ſhall 
be accounted parcel of the lumme of 8col. And in thts caſe it was 
reſolve3, that albeit the woꝛds be, until the ſumme of 800 l. ſhall be 
I-vied , &c. pet it is as much in Law as if the woꝛds had been, 
ſhall or may be levied: And it was alſo held in caſe ot a leaſe, oꝛ limi⸗ 
tation of uſe, untill ſuch a ſumme ſhall b: levied; that was as much to ſay 
as, untill ſuch a ſum may be levied, fo2 other wiſe great miſchief would tn: 
ſue; becauſe in as mueh as he in reverſion oꝛ remainder ſhall not 
enter untill the ſum be levied, it ſhall be in the power of thoſe: who 
are appointed to levie it, to veferre the levying of it, and fo to ex⸗ 
clude him in the reverſion o2 remainder from taking the p2ofits of 
the land foz ever which would be inconvenient. 
Co. l. . 9. . 3 Ik a Baron retaines two Chaplains actoꝛding to the Statute of Chaplains. 
Drurzes caſe. 21 H. 8. 1 3. amd they Parchaſe diſpenſation , and are advanced ac⸗ 
roꝛding to the Statute ; ere, if the Baron diſcharge one of them 
from his ſervice ; he cannot retaine another. during the life of the 
Chaplain diſcharged ; fo2 by that meanes he may advance as many 
Chaplains as he will, even without number, by which the Statute 
wauld be defrauded, A like caſe to this was adjudged in C. B. 28 El. 
and after affirmed in B. R. in a wit oferro?, - 
Co. I. g. ic. a. 2 A feme ſole makes a leaſe at will, and after takes Waron ; Tenant at will 
Houfteads caſe Here, the will is not determined by the intermariage; foz albeit the 
feme by taking the baron hath ſubmitted her felfe to the will of her 
husband as her head; pet in as much as it may be p:ejudicfal to the 
husband to have the leaſe determine (fo2 then he Could loſe the rent 
payable at the next rent dap after martage) and becauſe it will 
rather tend to the benefit, than to the pꝛejudice of the feme » if the 
leaſe continue; And alſo fo2 that it may be a great pꝛejudice to huſ- 
bands who marie women, that have tenants at will, fo2 the I.fe of 
their rents: foz theſe cauſes it was reſolved, that without erpzeſſg 
matter done by the husband after the martage to determine the will, 
it Mall not determine. | — 
— 1 = 5 Dir Th. Cheyney 1 El. deviſeth, xc, to H. his ſonne and the hefres 7 ** 
(benncyes caſe, Male of his bodie, the remainder to Th. Ch. of D. and the heires male 
of his bodie, with condition, that he oz they oz any of them ſhall 
not diſcontinue, c. the queſtion was whether T. Ch. ſhould be recet- 
ved to p2ove by witneſſes, that it was the intent of the diviſo2 to in⸗ 
clude his ſonne within theſe wo2ds he or they; And it was reſolved 
by Wray and Anderſon upon conference with other Judges, that he 
ſhall not; fo2 the conſtruc ion of wills ought to be collected out of the 
wo2ds ofthe will in w2tting and not by collateral averment without, 
becauſe that would be ſubjed to much inconvenience, in as much as 
it would not then be poſſible fo2 any man to know by the witten 
w22ds of the will, what Conſtruction to make, o What adviſe 
to give, when whatſoever ſhall be in that caſe done may be controled 
bp collateral aver ments out the will. 
1 H.6.41. 6 It a man be diſſeiſed by two and releaſeth to one of them, he Tranſmuration 
n w_ ſhall hold hie Companion out; but it tenant foz life be diſſeiſed by of eſtates. 
; two and he releaſcth to one of them, this ſhall, enure to them 2 
| 073 


Max. 15. 


foꝛ he to whom the releaſe is made hath a longer effate than he that 
releaſeth, and therefo2e the releaſe cannot enure to him alone to hold 
out his Companion, fo2 then Gould the releaſe enure by wap of pegcent 29 
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former. 
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entry and grant ot his effate, and (conſequently) the diſſeiſoꝛ to whom 
the releaſe is made ſhould become tenant foz life and the reverſton| re- 
veſted in the Leſſoz , Which ſtrange tranſmatatidn and change ok e- 
fates in this caſe the Law will not ſuffer, 

7 Ik a man grant lands to A. in fe, upon condition that if he alt- 
en in kee, his eſtate ſhall ceaſe and be voide, and that immediately 
from thencefozth the eſtate of the land ſhall remaine to B. and his 
heires; here the eſtate to A. is good, and he may lawfully alien not- 
withſtanding the condition; koꝛ his eſtate being an eſtate of Jnhert: 
tance in lands and tenements, it cannot ceaſe 02 be voide befoze it be 
defeated by entry, and then if this remainder ſhould be good it nuff 
give an entry upon the alien unto him that had no right betoze, 


which would be inconvenient and againſt the erp:zeſſe rule of Law, 


becauſe an entry cannot be given to a ſtranger to avoide a voidable 
act, as appeares by Littleton in his Chapter of Conditions, 

8 Becauſe Littleton ſaith (Se& 123) that the Guardian in Sociage 
ſhall render an account of the mariage money to the heire oz his exe- 
cuto2s ; Here, from this wozd executors ſome have collected, that an 
Inkant of the age of 14 may make a will; but the meaning of Little- 
ton in that place is, that if after the mariage he accompliſh the age of 
18 peares, he may then make a will and conffitute executo2s to ad- 
miniſter his goods and chattels ; foz at that age he hath power by the 
Law to make a will, and theſe woꝛds are to be underſtod as they may 
ſtand with Law and Reaſon, 

9 The Statute of Gloceſter in 6 E. 1. cap. 3. odaines, that where 
the tenant by the Curteſte aliens his wives Inheritance with voar⸗ 
rantte , if aſſets deſcend to the heire > he ſhall be barred fo2 the value 
of the Inheritance ſo delcended, and if lands after deſcend, that then 
the tenant ſhall recover againſt the hetre of the ſeiſin of his mother, 
v1z, out of the reſtdne of his mothers lands ſo much as the aſſets after: 
wards deſcended ſhall amount unto; Vere, albeit at the making of 
the ſaid Act (being in 6 E. 1.) there were no entailed lands (foz all Jn- 
heritance was then (viz. befoze Weſtm. 2. being 13 E. 1.) fe fimple 
abſolute 02 conditional) pet entailed lands are ſince taken to be wilhin 
the equitie of the tat Ac of Gloceſter, but not to retaine 02 recover 
(as in caſe of te ſimple lands) the lands entailed, but onely the lanys 
which ſhould ſo deſcend ; becauſe otherwiſe there would be occaſion of 
new ſuits and contention, which would be inconvenient; koꝛ if thy te⸗ 


nant after aſſets deſcended might retaine oz recover the lands entai⸗ 


led, then ik the aſſets were altened, the illues inheritable to the e- 
ſtate taile might by wꝛit of Formedon in Deſcenver recover the entail⸗ 
ed lands againe, which would beget a new ſait and no way anſiper 
the intention of the ſaid Ad, being indeed a good p2oviſton foz fee film- 
ple lands, but not fo2 lands entailed without ſuch a Conftruttior; by 
equity, as afozeſatd; And therefoze in caſe of entailed lands ſo alie⸗ 
ned with warrantie , the tenant ſhall have a Scire facias out of the 
rolles of the Juſtices , betoꝛe whom the ſuit depends, to recover the 
lands deſcended accowing to the p2oviſion of the ſaid Ad of Glo- 
celter , which pꝛevents the afozeſatd inconvenience , and in juſt and 
p2opo2tfonable equity agrees with the caſe of Fe ſimple lands, 
and the Intention of the ſame Ac, Vide infra 178. 22. and 38. 


5. | 
Iarerpreration 10 Foꝛ the ſare and true interpꝛetation of all Fatutes in gengral 


of ſtatutes. 


(be they penal oz beneficial , reftriative oz inlarging of the * 
Aw. 


23 


13 E.. 


Litt l. 710, 22 
Co Inſt. i 377. 
Juſtice Richels 
Caſe, Temps 
R. 2. 


Co. Inſt. 1. 89. b 


Co. I. 8. 52. b. 4. 
in Syms caſe. 
Pl. Co. 1 10. in 
Fulmerſtont 
caſe. 


Co. I. 3. 7. h. 3. ir 
Heydons caſe, 


Co. . 3. 8. 2.3. 


Co. Inſt. r. 147 
a 


Co. l.. 24. a. 


Buts caſe. 


Co. I. 2 55. a. 
Bucklers c: ſe, 


Co. J. c. 118. 
Edxiches caſe, 


The Reaſon of 


Law) four things are to be conſidered : x Mhat the Common Law 
was befo2e the making of the Statute : 2 What was the miſchief 
and defect , fo2 which the Commou Law did not pzovide : 3 What 
remedie the Parliament hath reſolved and appointed to cure that dif- 
eaſe of the Common-wealth : 4 The true reaſon of the remedie: 
And then it is alwayes the sffice of the Judges te make ſuch con- 
ſtruction, as may repꝛeſſe ths miſchief, and advance the remedie, and 
alſo to ſuppꝛeſſe ſuch ſubtile inventions and evaſions, as may con- 
tinue the miſchief, & pro privato commodo; and to adde foꝛte and lite to 
the cure and remedie, accoꝛding to the true intention of the makers of 
the Act pro bono publico: And upon this ground in Heydons cafe in the 
3 Repozt the ſtatute of 31 H. 8. cap. 13. of Monaſteries was by all the 
Barons of the Exchequer adjudged (by the general woꝛds thereof) to 
extend to Copihold oꝛ Cuſtomarie eſtates; and by them this Rule was 
then alſo agreed, That when an Ac of Parliament alters the ſer- 
vice, tenure, intereſt of the land, oz other thing in p2ejudice of the 
Lo2d, 02 of the Cuſtome of the Þanno2 , oz in pꝛejudice of the te- 
nant, there the general woꝛds of ſuch an Ac ſhall not extend to Co⸗ 
ptholds ; but when the Ac is generally made foz the common good 
and no pꝛe judice may accrue by reaſon of the alteration of any intc-, 
reſt, fervice, tenure , oꝛ cuſtome of the Banno2 ; In ſuch caſe many 
times Copthold and Cuſtomarie eſtates are within the general pur⸗ 
view of ſuch As. | 


16 Quoties in verbis nulla eſt ambiguitas, ibi nulla expoſitio contra 
verba expreſſa fienda eſt, 


Ik a rent be granted out of the Panno? of Dale, and the grantoz Rent. 


grant over, that if the rent be behind, the grante ſhall diſtraine foz 
the ſame in the Mannoꝛ of Sale, this is no grant of rent, only but a pe⸗ 
naltie in the Pannoꝛ of Sale, & one reaſon thereof is, becauſe the Law 
needs not to make conſtruction, that this hall amount to a grant of 
a rent, fo2 here the rent is exp2eſly granted to be iſſuing out of the 
Pannoꝛ of Dale, and the parties have expꝛelly limited, out of what 
land the rent ſhall iNue, and upon What land the diftreſſe ſhall be ta- 
ken, and the Law will not make an expoſition againſf the expꝛeſſe 
wo2ds and intention of the parties when this way ſtands with the 
Rule of Law, 


2 A grants land to B. Habendum tenementa prædicta from Chzift- Grant in fu- 
mas next fo2 life; Mere, this grant is void, fo2 an effate of frank- ©**: 
tenement cannot commence in tuturo, and the Law will make con⸗ 


ſtruction upon the whole grant; And therefo2e albeit the habendum 
be void and ſo (in effec) is no habendum (and thereupon the effate 


ſhould paſſe by the p2emiſſes as in caſe of repagnancie oz the like) yet 
here no eſtate ſhall paſſe by implication of Law againſt the erp2eſle 
limitation of the partie: although his limitation be void, 

3 A ſeiſes of Land in fe, grants a rent out of it with clauſsof di- Rent. 
ſireſle to B. foꝛ the life of C. and dies, the heire lets the land (thus 
charged) to D. fo2life , the remainder to E. infe , the rent is behind 
fo divers yeares in the life of D. who dies, and alſo C. B. viſtratns 
him in the remainder fo2 all the arrearages incurred in the life of D. 
In this cafe, he in the remainder wall be charged with them by the 
laſt bꝛanch of the Statute of 32 H. 8. 37. by which an action of debt is 
given to the tenant pur auter vie after the death ol Ceſluy que vie as 
gainſt the tenant in demeſne (who ought to have paid the rent when tt 
was firſt due) and againſt his executoꝛs and adminiſtratoꝛs; and — — 


Mar. 15, 


Max. 16. the Common Law. 25 


Deviſe. 


Peviſe. 


Tales, 


Walt. 


Deyiſe. 


not be intailed, and ſuch a deviſe may alien the terme, if he pleaſe ; Dyer z. pls. 


that he ſhall diſtraine for the ſame arrearages upon ſuch lands, &. dut cf 
which the ſaid rents, & e, are iſſuing, in ſueh manner; and forme as he ought 
or might have done if Ceſty que vie had been alive , Here, (JCay) the 
latter part of this bꝛanch doth expꝛelly charge him in the remainder 
with the payment of the arrearages; And the Judges in that caſe ſata, 
that they ought not to make any; interpꝛetation 2 the expꝛeſſi 
letter ofthe Statute; koꝛ nothing can ſo wel expꝛeſſe the intent of th 
makers of an Ac as the direct wozds themſelves ( fo2 index animi 
ſermo) and it will be dangerous to give libertie to make conffiruction in 
any caſe again the the expꝛeſſe woꝛds, when the intent ol the makers 
appeares not to the contrarte, and when no inconventence may happen 
upon it: And therefo2e in ſuch caſes , A verbis legis non elt receden : 


dum. "ob 
4 Land was deviſed to A. fo? life , the remainder fs B. and thi} Co. i.6. C. b. 
heires of his bodie, the remainder to C. and his Wife and afte# their diſ» 773ldes caſe, 
ceaſe to their children, C. and his wife Having then kus a ſonne and 
daughter: And after the diviſo2 dies, alſo A. dies and B. dies with 
out iſſue, C. alſo and his wife die, and the ſonne hath illue a daughte nt 
and dies; Mere, the queſtion was, whether the daughter of the ſonn 
ſhould have the land, oꝛ no: And it was reſolved, that the ſhouly not, 
becauſe in this tale at the Common Law C. and his wife has but an 
eſtate fo2 life with remainder to their child en fox life, and then the 
cauſe oꝛ reaſon why they by the will ſhould have an eſtate taile is one⸗ 
ly grounded upon the intent of the diviſoz : Powbeit, it was retolved, 
that ſuch an intent ought to be manikeſt and certaine , and not oblcure 
and doubtkull, becauſe it will not then admit of any ſtrained con- 
ſtruction farther than the woꝛds themſelves do impo2t by a ploper and 
genutue inter pꝛetation accoꝛding to the Rules of aW. 
5 It à deviſe lands to my ſonne Thomas to hold to him and the heires Co.l. 10.8.4, 
male of his bodie foz the terme of 500 peares, his heire ſhall not Leonard lo- 
have them but his exetutozs , koꝛ this terme is but a chattel and can ⸗ ves Caſe. 


And Cook Chief Juſtice held, that ſuch a deviſe is but an effate fo * 
pears » becauſe it is ſo in expꝛeſſe wozds deviſed, and that (in 

this caſe) againſt expꝛeſle woꝛds, no inference oz interpꝛetation ſhall 

be admitted. 

6 Tales de circumſtantibus thall not be granted in an Aſlize by the Co. l. 10. 10g. a. 
Statute of 35 H. 8. 6. becauſe by the exp2eſſe woꝛds of that Aa they — 2 
are onely grantable in every w2tt of Habeas corpora 82 diſtringas with * * 

Niſi prius, and no expoſitfon can in this caſe be made againſt expꝛeſſe 
woꝛds; koꝛ viper ima eſt iſta expoſitio quæ corrodit ventrem textus. | 

7 Jffeme tenant fo2 life take husband, who makes waſt , and Co. l. 5.7 J. b. 
the teme dies; Pere, the husband is not puniſhable foz that walt; #025 Cale. 
betauſe the Statute of Gloceſt. 6 E. 1. cap. 5. is thus recited in the 
w2it of walt, Quare cum de communi, &c, proviſum fit, quod non licu- 
at alicui vaſtum, &c. facere de terris, &c. ſibi demiſſis ad terminum vitæ vel 
annorum &c. o that the land being not demiſed to the husband, but 
he holding it onelyfo2 her life and in her right, he ſhall not be charge⸗ 
able foz walt after the death of the wile, by the exp2efſe woꝛds of the 
Act, as it is recited in that wꝛit. | 

8 Anevile of land by will is good without Probat; berauſe the @t4y: 1 3.5.17. 
tute of wills oꝛdaines onely that it ſhall be in waiting and enjoynes go 
Probat; and therefoꝛs if it be in w2iting and pzoved by witneſſes, it is 
good without Probat. | e | 

9 Af tenant in tail of the gift of the King, the reverſion to the co. laſt. pars i 
King expectant > is diſſeiſed, and the diſſeiſo2 levie a fine , and five 373.1. 
yeares paſle , this ſhall barre the —_ tail, W 145 

roviſo 


Co. I. 2. 24. a. 
Bald wins Caſe 


Co. I. 11. 0. a. 
Hiagd. Col- 
ledge Caſe. 
Grants tothe 
King. 

Stat.13 El. 10. 


Co. l. 5. 121. a. 
Longs caſe. 


The Reaſon of Max. 17, i8. 


Proviſo in the Statute ot the 32 H. 8. cap. 36. o likewiſe if a collate- 

ral anceſts2 of the Done relsate with wartantie, and the Donee ſuf- 

fer the warrantie to dettend without entry made in the life of the ance- 

£02, this alfo Mall bend the tenant in rafle , becauſe the woꝛds of 

that Statute are) had, done, or ſuffered by or againſt any ſuch tenant 

in taille; And tn this kale he is not partie, oꝛ pꝛivie to any act either 
© 


done 67 fuffered by 
42 591 


. 
12470 : 


®, 


A. 8 "+ + * 


17410 I 45 


17 Maledipacft expeitio, que corrumpit textum, 
The Earl of Cumberland demiſes land to Anne and to one Antho- Demiſe, 
Baldwin her ſonne and to the heires of the ſais Anthony, Haben- 

um ta them from the date fo2 99 veares; Pere, albeit heires ate men- 

tioned in the pꝛemiſſes, pet is not the Habendum repugnant unto 

them, but they have a joynt eſtate fo2 peares, foꝛ it cannot be repug⸗ 

nant as to Anthony, and pet good to Anne: Viperima eſt iſta expoſitio, 

quæ corrodit ventrem textus. Trib 
2 Gzants to the Bing are refrained by the general wozds of Grants to dt 

13 El. 10. fo} the woꝛds are, to any perſon or perſons, bodie politique or King of 

D e and the King is a perſon, as it is ſaid in 10 H. 7. 18. and a Church Li 

bodie politique, as. appears in Plowd. fol. 213 & 234. Now therefoe 

if the King be clerely included in the letter, if he+ſhall bs excluded 

out of the Ac, it muſt be by confirygion of Law and (in this caſe) 

the Law will make no ſuch canffrugfon ; ko the Nucen, Lo2ds, any 

Commons, who made the Act, have adjudged (as in the pzeamble 

appears) that long leaſes made by Colledges, &. are gnreaſonable 

and againſt reaſon (much moze eftates in f& ſimple.) And the Law, 

which is the perfeaiqn of reaſon , will never expound the woꝛds of that 

Act againt reaſon; fo2 maledicta eſt expalitio, &c. 


1 


18 Nimia ſubtilitas in lege re prolatur. 


1 Exception was taken to an Indicment, becauſe it was ſatd to Indidmest. 
be taken coram W. S. Coronatore Dominz Reginz intra libertatem dictæ 
Dominæ reginæ yillz ſux de Coſſam prædict. ſuper v iſum corporis, &c. any 
Both not alleadge to what places the ſaid libertie doth extend, 02 whe: 
ther part 02 any of the towne of oſſam be within the libertie, and ſo 
it did not appear , that the Coꝛoner had any Juriſsicion in the place, 
where the inquiſition was taken  noz where the murder was com- 
mitted, no2 where the dead hodie yi foz al} is alleavgen by the in⸗ 
dig ment to be at Caſſam: Hoheit, the indictment was ad jungen ſufi- 
cient. notwithffanning this exception ; fo2 although it be true (hy the 
Rule of Law) that indidments ought to be certaine , yet it is to be 

ferved, that there 4 tes ſorts. of certainties, 1 Toa common 
tent , 2 To a n intent in general, 3 Toa certain intent to 
each particular ; fürſt ſufficeth. in barres, which are to delend 
and ercuſe the partie; the ſecond is requirep in indictments, counts, 


replications, tc. becauſe they are to excuſe oz charge the partie; the 
third is rejected in Law, ag too vice and curious, fo2 Talis certuudo 
certitudinem confundit: And in this pꝛeſent caſg the india ment is cer- 
faine enough in general, viz. that Coſſam is within the libertie of 
Coſſam: hut to imagine that the livertie may extend out of the town, 
and pet the town if ſelf to he ant of the libertie > is a captious and 
rained intendment⸗ which the Law doth not allow, 


3 In 


Mar. 18. the Common Law. 


Miſnomer. 


6 


Nice canſtru- 
ctions. 


ladidment. 


UMI 


Exception to a 
Chaner, &c. 


2 In a conveyance of lands in Kent certain lands lying in Beamſton 
were excepted by the name of the Pannoꝛz of Beamſton,; whereas it 
had (indeed) fozmerly ben a Pannoꝛ but was none at that time, yet 
was it adjudged to be well excepted: And in the Argument of this 
point it was ſaid, that the Law favours not advantages of mil: 
naming , otherwiſe then as the ffric rule of Law requires; no 
not in w2its > which may be abated and new ones purchaſed, much 
leſſe in grants 92 other conveyances, in which caſe they cannot have 
newbnes 3 And therefo2e if two be joyned in a w2it , the one ſhall not 
plead the Miſnamer of the other, as it is agreed fn 14 H. 6. 3. In an 
action againſt baron and feme, albeit they are one perſon in Lay), 
pet the one ſhall not plead the Miſnomer of the other,; ſo in treſpaſſe 
in Helderneſſe at W. the defenvant pleads (in reſpect of Miſnomer) that 
it was neither Town, Þamlet , oꝛ place known , ac, the Plaintiff rg- 
plyeth , it was without ſhewing in certaine , either that it was a 
Town, hamlet , o2 place known, And all this in deteſtation of nice 
and dilatozie exceptions, ; 

3 Cook Chief Jultice of the C. Pl. in the Earle of Rutlands cafe in 
8 Rep. 6 Jac. complaites together with the other Judges of the ſane 
Court, that then of late time divers nice and ftratned conſtructions it 
Letters Patents had been made, and many of them upon flight 
grounds bad ben bought in queſtion, with purpoſe to ſubvert the 
koꝛce and effect of them, which p2actice (ſaid they) did mach tend to 
the diſhonour of the King and w2ong of the ſubject and was clerly q- 
gainſt the true reaſon and ancient Rule of Law, as did manifeft|p 
appeare in all their Books, becauſe ſuch nice and captions pꝛetente 
of certainty, confounds true and legal certataty. 

4 In Mackallics caſe in the 9 Rep. exception was taken to the indiit⸗ 
ment, which ſatd } in Curia dicti Domini Regis in computatorio ſus ſci- 
tuato in Parochia ſancti Michaelis in Wood- ſtreet London, and did not 
ſhew in what Ward the ſaid Pariſh was; but it was not allowed; 
fo2 (as it was holden in 7 H.6- 36. b.) every Ward in London ts ys 
an hundzes in the Country, and every Pariſh in London ag a 
town in the bundzed , and it is not necsſſarte to declare in what hun⸗ 
dꝛed a town is, neither yet in what Ward a Pariſh is; And therefcee 
ſuch nicety is to be avoided as niedleſſe, Vide plus ibidem. 

5 Exception was taken againſt the confirmation of the Charter 
of Queens Colledge in Oxford, ann. 8 Jac, becauſe it was ſub nomine 
Aulz Reginz , whereas the Charter it ſelfe was Aulz Scholarium Re- 
ginæ but not allowed: ©oin17 E. 3. 48. one was named Burgenſis 
de novo caſtro ſuper Tin am, and the exception was taken, that a Bur- 
gelle ought to be of a certain Mown and nos ef a Caſtle, but it was 
not allowed : foz the ancient Sages of the Law vid al wapes tej 
fach niceties concerning appellations and names, when ths thing in: 
tended might be thereby well enough known and diſtinguiched. 


D 2 III. Mar: 


27 
Co. l. 6. s 4. b. 


Sir Moyle 
Finches caſe. 


33 E. 3. 
Mainten, de 
briefe 63 


Co. J. g. 56. b. 
The Earl of 
Rul lands caſe; 


Co.. 9. 66. be 
Mac kallies 
caſe. 


Co. I. 11. 20. a. 
& 221. a. 
Doctor Ayrays 
caſe. 


Exception to 4 
chart fr, C. 1 
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LOGICKE. 


19 Ceſſaute cauſs ceſſat effefius, 


The Corpora- A Land holven of I. S. be given to an 
tion failing, Abbot and his ſuccefſo2s (oz to any 
the land - other Coꝛpoꝛation) Jn this cale if 
— if the Abbot and an the Covent die fo 


that the bodte Politique is diſſol ped, 
the Pono2 ſhall have againe the land 
and not the Lozd by Eſche*te; be⸗ 
caufe in the caſe of a bodie Porcithue, 
the f& ſimple fs veſted in their poli⸗ 
tique capacity, created by the policy 
of mart, and therstoze the Law doth 
annex à convitton in Law to every 
fach gift and grant, that if ſuch bodis 
Politique be difſolved, the Dono2 oz G2anto? wal re- enter; fo; that 
the caufe of the gift 62 grant fafleth:! Bat no ſach condition is an- 
nexed to the effate in fe imple vefked in any may in his natural ca- 
pacity but tn cafe where the Donoz' 03 Keotkoꝛ reſerveth to hin a 
tenare + and then the Law doth impty a condition in Law by way of 
Elcheate. | | 
Wedlock cea- nth wife ſhall be endowed of the lands, tt. of her husband, if the 
ſing, the Dow- martage- continue till his death; but if the husband and wife be di⸗ 
er ceaſetn. yoꝛted à yinculo matrimonii, as in caſe of pꝛecontrad, conſanguinity, 
affinftp 02 the like (but not 2 menſa & thoro onely, as fo2 adulte ty) 
the Dower ceaſeth, Foz, ubi nullum matrimonium, ibi nulla dos. See 
Dyer 13. 2s 4 
The tenure | ” Foz the rent due the laſt vay of the terme, the leſſo2 cannot di⸗ 
ended, che di- grafne, betaute the terme fs ended ; and therefoze tome uſe to reſerve 
ficels ceaterh, the lat halle peares refit at the teatk of vt. John-Bapciſt befoꝛe the ind 
; of the terme; ſo as, if the rent be not then patd , he may diſtraine bez 
tween that and Michaelmas following, | 


The tenure 


end of theleaſe the eſtopel vetermines ; and that part of the Jnd4n- 
ture which belonged to the Lefſce, doth after the terme ended, belong 
"Y a £9 


7 
* ! 


2 1 
N. 


Co. ibid. 47 b. 3 


4 If a man takes a leaſe fo? years of his own land by dev fn: Co. ibid. 4j 6.4 
— 2 vented, the efopet-voth not continue after the terme ended; oz by m. 31. & 32. 
plc cealeth. making of the leale the eftopel doth grow, and conſequently by ſhe Elis. Lenden 


caſe. 


Co. Iyſt. pars 1 
13 b. 2. 


Gc. ibid. 2.434 


Co. l. 4 54... 


0 


Co. ibid. 76. a. 7 


Co. bid. 7c. b. 


Litt l. 8 103. 
Co. ibid. 7 8. b. 4 


Co. ibid. 10a. b. 
3. 202. b. 1. 
Co. ibid. 103. a. 


3 oy 
Littl. Sec. 147. 


Co. ibid. t oa. 
2.4. 


The Reaſon of M. ax, . 


to the Leſloz, which chould not be , if the effopel continued. Vide 

O. 32. 

k Ik after the Lo2d hath the wardſhip of the bodie and land, the The Scigniory 
202d poth releaſe to the Jnfant his right in the Setgniozy , oꝛ the — * | 
Seigniozy deſcenveth to the infant , he ſhall be out of ward both foz You ſhip cea- 
the body and land, koz he was in ward in reſpec he was not able to dos 

thoſe ſervices which he ought to do to his Low, which now are ex- 

tinct , and Ceſſante cauſa, ceſſat cauſatum: And Littleton ſaith, that te- 

nure by Knight-ſervice d2aweth unto it ward, mariage dc. Bo as 

there mult of neceCity be a tenure continuing: Lo like wiſe if the Cb- Upon relcaſe 
nuſo2 in a Statute merchant be in execution and his land alſo, and wo * 
the Conuſc releaſe to him all debts, this ſhall dilcharge the execution; cc, i- 
Foz the debt was the cauſe ol the execution, and of the continuance alſo releaſed, 


ok it, till the debt be ſatisfied , and therefoze the diſcharge of the 


debt, which is the cauſe , diſchargeth the execution, which is the 
effec, = 6 

6 Jfthe tenant makes a feofment in fx ot lands holden by Knights: The rown yer. 
ſervice, to theaſe of the feoffee and his hetres , until the feoffo pay formed, the 
unto the feof 02 his heires an hund ꝛed pounds at a time and place Wardſhip cc 
limited; The feoffee dieth, his heire within age, the Lozd ſhall have ſerh. 
the wardſhip of the body and lands of the heire of the feoffee, but it 
ſhall be conditionally ; foz he cannot have a moze abſolute intereſt in 
the wardſhip , than the heire hath in the tenancte : Therekoꝛe ff the 
feoffo2 pay the money at the day and place, and entreth into the land, 
in this caſe the wardſhip both of the body and lands is diveſted; be: 
cauſe the L oꝛd hath no abſolute intereft in either of them, but that 
intereſt, which he hath , doth depend upon the perfozmance oz not 
perfo2mance of the condition. 8 Y. 

7 Littleton tells us, that by the Dtatute of Welt. 1. cap. 22, Af an The Wardſhip 
heite female be within the age of 14 peares , and not married at the of che body 
time of the death of her anceſteꝛ, then the Lozd wall have the ward 3 from 
of the land holden of him, until her age of 16 peares, to the end with⸗ 1 — 4 
in thoſe two laſt years he may tender her convenient marriage: benefit of che 
pet (in this caſe) if the Loꝛd befoze the age of 14 granteth over the to years afut 
wardſhip of the bodie , the grantee thereof cannot enjoy the benefit of 14. 
the two peares, betauſe he cannot hold the land over; and the Lo2d, 
which bath the wardſhip of the land onely , wall alſo loſe the benefit 
of the two yeares, becauſe he hath the lands onely, and cannot tender 
any martage ; Therefoze (in this caſe) the heire female ſhall enter 
into her land at her age of 14 peares : So if a tenant holdeth of one 
Lov by pꝛiozitie, and of another by poſtoriozity and dieth, his heire 
female within the age of 14 pears, the Lozd by poſteriozity ſball have 
the lands but until her age of 14 yeares, becauſe the mariage belong- 
eth not tohim : Alſo, if the Lozd marieth the heire female within 
the two yeares, her husband and ſhe ſhall p2eſently after the marfage 
enter into the lands: Foꝛ, ceſſante cauſa; ceſſat effectus; & ceſſante ra- 
tione legis, ceſſat beneficium legis. 

8 Where there is Pomage Anceftrel betwirt an Abbot and Co- Homage ance- 
vent, and their tenant , It that body be once diſtolved, though a new ftr*! after alic- 
be founded of the ſame name, and all the poſſeſſions be granted to 81. 
them > yet the Homage Anceftrel is gone, Do it is likewiſe, if a man 
in his natural capacity holds by Pomage Anceftrel , and ſells the land | 
to another although he repurchaſe the land again, yet is the Yos 
mage Anceftrel diſſolved, | | 

9 If Homage be due to be done by the tenant , if the tenant ali- The Landbe- 


en the land to another > the Altenoz cannot be compelles to do Yo- fe — 1 


mage. 
10 The gone. 


Max. 19. the Common Law. $1 


The delay be- 19 The cauſe of an'amerciament in a plea real, perfonal 82 mixt Oo. inſt pars 7; 
ng pardoned, (whers the Bing ts to have no fine) ts fo2 that the tenant oz defen- 1250-4: 
ihe nee dant ought to render the demand (as he ts commanded by the Kings dec 
— nit) the firſt day; which if he do, be chan not be amerted; fo that 3 11.5 r. 
fo2 the delay, that the tenant oꝛ defendant voth uſe he Wall be amer⸗ Co.. 5.4%. 
ced: And albeit the amerttament cannot be impoled, no2 the King fully ugban, 
intitled thereunto, untill judgement be given, becauſe by the javgy: Cale. 
ment the wꝛong is diſcerned, yet a pardon befoze ſudgment, ſhaV, after 
Judgment given, dilcharge the partie, becauſethe oꝛiginal canſe> vin. 
the delay, 4c.is pardoned, | | | 
a wife after 11 Jfa Niefe marry a free-man? the fs pꝛiplledged during the coref⸗ Oo. pars rx 
corerture, a ture, but not abſolutely entranchtted, koꝛ if her husband die ſhe is a 156. biz. 137 b: 
Niefe gam. Nele again. | CLE I. 
No juror after 12 Il à Juroꝛ (after his returne) ſelleth away his land, 02 if he, fo Co. ibid. 57. 
his land gone. Whoſe life, oꝛ his wife in Whoſe right de holdeth it dite, 02 it an entry he . & 2. 
made up 1 his land foz a condition bꝛoken: ſo as his freœ⸗hold is dete «Cm 
mined > in any of theſe caſes he may be chaltenged fo? inſufficiency at 
krer⸗hold: fo; when his land is gone, bis feare fo offend > to have hls 
lands waſted, and the like, ec. (which is one of the realons of Lau) 
is allo taken away. | 
No ant 13 Ik a man come ta diſtrain toꝛ Damage feſant, and ſ the beaſſs Co. ibid. ic r. 
_— in his ſofle , andthe owner ch3ſe them out on pur pole betoꝛe the di⸗ ©: b 
* © ffreſletaken) the owner of the ſofle cannot then diſtraine them, and e —_ 
i he oth, the owner of the cattle. may reſcue them; fo? the teall's 20e 
Where copar- muſt be damage feſant at the time of the dilfreſe... |  Coibid;1E4:a; 
ceners ſhall - 14 Ik one coparcener die her part ſhall neſceny to her iſſue, and one 
— and re- præcipe thall lie againſt them, ana this is propter unatem juris , der ivd 
eye net. from one common Afceſto; ; ſa, ifa man bath iſſue two daughters; 
and is dilleiſed, and the daughters have ifjie. and die, the iſluns 
ſhall joyn in a præcipe; likewiſe, the iſſues of two goparceners, 
which are in by ſevexal peſcents > being diſſeiſey > ſþall joyne fn an Alſ- 
ſiſe : Powbeit, in the ſame caſe , if the two daughters had been actually 
teien, and had bern diſſeiſed, after their decoaſes the idues ſhall not 
jopn : becauſe (as to that purpoſe) the unitas juris is ſevercd ; foz ncp, 
ſeveral rights peſcenyed to them from ſeveral 'Anceſſo2s ; and pet 
when they have ſeverally recovered , they are coparceners agairſe, 
and one przcipe lyeth againſt them, and releaſe made by one of them to 
8 the other is good. | 1 = OY 
Bach. 15 If lands given in krank ⸗mariage be impleaded the tenant 1 
5e. ſhall not have ande againft the other parcener ; but if the put the land 285 
into Hotchpot, the ſhall have it; foz, then the lands are become as o⸗ 
vifcriorter o, tber lands, Which deſcenved from the common Anceſto2. 95 
Preſeriprion or 16 Ac tenaut by homage anceſtrel maketh a feofment in ke upon 1 
ting by inter- Condition > and entreth tos the Canditton bzoken, it wall be never 
tuption. holden by homage Anceftrell again : ſo it is, if a Copihold eſchet, 
and the Loꝛd maketh a feoEment in fee upon Condition; and entrgth 
fo2 the conditien bzoken , it ſhall never be Copſhold again; becanſe 
(in both theſe caſes) the cuſtome oꝛ p2eſcription (which ſappo2ted, and 
was the cauſe of the tenure) is interrupted > and that being once b}o- 
| ken, is become remedileſſe, | PN 7 
The land evi- 17 Jf man grant an annuitty ppr una acra tertæ, if the acre of land be Co ibid.: oã. 
fied, the An- eytued by an elder title, the anunity Wal ceaſe ; lo it it be pro decimis, 2.3. 
Nis ay and the grantes be diſturbed, 02 pro conſilio, 07 quòd præſtaret conſilium, 
failing, che and the grantee refaſe to give ceunfel, the annuity ſhall in theſe caſes 
land reveſts. Ceaſe © likewiſe, if a woman give lands to a man aud his heires caula 
matrimonii prelocuti, in this caſe ik the man refuſe to mary her, ſhe 
wall have the land againe to her and her heirgs ; but it is otherwilh in 
cafe of a man. 19 It 
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Co. ibid. 28 5. a. 
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Liti l. 8 568. 


Co. ibid. 316. a. 


3. 


The Reaſon of 


13 Ak a diſteitoꝛ make a gift in taile, and the Donee ditcontinueth A dying ſeiſed, 


Max. 19. 


the f&, and after diſſeiſe the diſcontinuee, and dieth ſeiſed , this di⸗ and yet no de- 


ſcent chall not take away the entry of the viſeiſſee ; Foꝛ the diſcent 


ok the Fee ſimple is vaniſhed and gone by the Remitter , And al- 

beit the iſſue be in by fo2ce of the eſtate tafle, yet the Done died 

not ſeiſed of that eſtate, and of neceſſity there muſt be a vying ſei⸗ 
5 | 


: 9 When the degrees are paſt ſo as a w2it of Entry in the Polt doth 
lye, pet by event it may be bꝛought within the degrees again, as ff the 
diſſeiſo2 enfeoffe A. who enfeoffes B. whoenfeoffes C. oꝛ if the dil⸗ 


cent to take, 
&c, 


A wrir Out of 
the degrecs 
may be redu- 


ſeiſo2 die ſeiſed,and the land deſcends to A. and from him to B. and from · 


him to C. How are the degrees paſt, and yet if C. enfeoffe A. 03 B. now 


is it bought within the degrees again. | 


20 Ik the eldeſt ſonne hath iſſue and vieth, and after his deceaſe the Adeſcent when 
pounger ſonne oꝛ his heire entreth, and many deſcents caſt in his line: privity of 


yet map the heires of the eldeſt ſonne enter, in reſpec of the pꝛivity loud faileth. 


of bloud, and of the ſame claime by one title; But if 


ſonne make a feofment in fee , and the feoffee dies ſeiſed , that viſcent 
ſhall takeaway the entry of the eldeſt; in reſpec that the pꝛivity of 


bloud fatleth, 


the pounger 


21 Ak an adion of waſt be bꝛought by Baron and feme fn remain- Death void, 
der in ſpecial taile, and (hanging the w2it ) the wife dieth without the a&ica, 
illue: the wꝛit ſhall abate ; becanſe every kind of action of waſt muff 


be ad exhzredationem, 


22 Ik the bodie of a man be taken in execution upon a Ca. fa. and Reſcaſe of 
the Plaintiffe releaſeth all actions , pet ſhall he fill remaine in exe- debt excuſeth 
cution; but if he releaſe all debts, duties 02 judgements , he is to be * uten. 
diſcharged of the execution; becauſe the debt, o2 the dutie, oz the 
judgement (which is the cauſe of the execution) is diſcharged. 

23 The Reaſon that Liccleton giveth of the difference between a 
rent-ſervice and a rent-charge is, fo2 that in rent-ſervice the avowry 
ſhall allwayes be made upon the perſon, but in rent:charge never up- on che perſon, 


on the perſon, but upon the Land charged; Now here it 
that this reaſon is taken away by the Statute of 21 H. 8. 


may be laid, 
19. Fo2 by 


that Statate the 4 02d needs not avow fo any rent oꝛ ſervice upon 
any perſon in certaine , and then by Littletons reafon there neveth 
no p2ivity to the attoznment of a Seigniozy} fo2 (ſay they) Ceſſante 


cauſa & ratione legis , ceſſat lex; As at the Common Law 


no aide was 


grantable of a ſtranger to an Avowzie; becanſe the Avow2te was 


made ok acertaine perſon ; but now tbe Avowꝛie being 


mave by the 


ſaid Act of 21 . 8. upon no perſon ; therefo2e the reaſon of the Law 


being changed, the Law it ſelfe is alſo changes, and conſequently in 


an Avowte, acco2ding to that Act, aid ſhall be granted of any man, 
and the like in many other caſes ; which-caſe is granted to be good 
Law: But albeit the Lo2d (as hath ben ſaid) may take benefit of 
the Statute, yet may he avow ſtil at his election upon the perſon of 
his tenant ; and albeft the manner of the Avow2ie be altered, yet 
the pꝛivity (which is the true cauſe of theſaid difference) remaineth 


as to an fAttoznment, 


24 It the reverſion ot A elle fo? life be granted, and K ede fo} upon aliens 


Avowry for 2 
rent ſerviceup- 


life alligns over his eſtate, the Leſſ& cannot attozne, but the attoꝛn⸗ ion che 
ment of the Aſſignee is god, becauſe ( as Littleton ſaith) it behoveth grantee hall 
that the tenant of the land do attozne, and after the aſſignement ***" 
there is no tenure oꝛ attendance} ec. betwen the Leſſ&@ and him in 


reverſion : ſo like wiſe if Leſſee fo2 life aſſigneth over his eſtate upon 


rondition, he having nothing in him but a condition ſhall not attozne> 


butthe aſſign&map attozne,becauſe be is tenant of the lan 


d. 
25 Tenant 


Mar. 19. the Common Law. 33 
Cd. bid. 16.2. 


ealbgne® 25 Tenant in tatle after poſſtbility of iſſue extind ſhall not be , 
pf cnt) rompelled to atto2ne , foz the inheritance , which was once in him: 


oſſeſlion tha 


but his aſſianee ſhall be compelled to attozne , beranſe then that 


* pꝛiviledge is loft , ths allignæ having in him onely a bare eſtate foꝛ 
life. © | ; | 
Releaſe of 26 Quxrela (being derived à quzrendo) p2operly concerneth per- Co. ibid. 292. 


crels is re- ſonal actions, 02 mixt at the highest; koꝛ the Plaintiff in thom is called 
aſc of At» Quærens; and pet if a man releaſe all quarrels,ft is as benefictal as all 
actions; fo2 by it all actions both rsal and perſonal are releaſed ; be- 
cauſe by the releaſe of all quarrels all cauſes oł ad ions ars releaſed, al- 
beit no action be then depending fo2 the ſame, 
ac dies 27 It is a general rule, that when the grant by fine is defeaſible, C. bid. j 18. 
late is defeali- there the tenant ſhall not be compelled to attozne ; As if an infant 5. 4. 
lc, rhecenant being ſeiſed of a reverſton, levie a fine thereof, this is defeaſible by {6 H.6-24» 
s not compel- ppꝛit of erro2 during his minozity ; and therefoze in this caſe the te: | 
able to at- pant ſhall not be compelled: to atto ne; ſo likewiſe if befo2e the 
* Statutesof 4 H. 7. 24. and 32 H. 8. 36. a tenant in taile had levied a a 
fine, the tenant could not have been compelled to attozne , becauſe 
it was defeaſible by the iſſue in taile: But thoſe Statutes have gi⸗ 
vena farther ffrength to nes to barre the iſſue in taile; and there⸗ 
fo2e the reaſon of the Common Law being thersby taken away, the 0 8 
tenant in this caſe ſhall be compelled to attoꝛne, as it was adjudged iin * 
juliice Windhams caſe, | | 
Adiſcontinu- 28 A; maketh a gift in taile to B. who maketh a gift in taile to C. Co. Inſt. pars 1 
ance reduced. C. maketh a koffoment in fee, and dieth without ifſue , B. hath iſſue and ad 
dieth, the illue of B. ſhall enter; fo2 albeit the feoffment of C. did 
diſcontinue the reverſion of the fe ſimple , which B. had gained up⸗ 
on the eſtate taile made to C. yet could it not diſcontinne the right 
of entail, which B. had; that being diſcontinued befo2e: And therefo2e 
when C. die) without iſſue > then did the diſcontinuance of the eſtate 
ta of B. (which paſſed by his livery) ceaſe, and conſequently the entry 
_ of the iſſ1e of B. is lawfull, 1 | „ 
Dif. ötnuance 29 Tenant in tails makes aleaſe fo? the life of the Leſſe , and af-| Licl. Seck. 620 
detennined, ter lels the reverſion to a ffranger, the tenant fo2 life dies, the Co. ibid.; 33. 
the iſueinrail grantee of the reverfton enters in the life of the tenant in taile, this 2. 
may enter. ag a difcontinance in fe , and here ik the tenant in taile die, his if- 
fue cannot enter, but is put to his Formedon, becanſe the eſtate was 
executed in the grantee of the reverſton in the life of the tenant in 
tail: but in this caſe if the leſſ& , foz life had ſurvived the tenant in 
tatle, the entry of the iſſue had been lawful ; becanſe by the death of 
the Leſſee the diſcontinuance was determined, and conſequently the 
grant made of the reverſion > gained upon that diſcontinuance , ts 
£ void alſo, 
Diſcontiqu- 30 Mhen eſtates of lands, xc, which wozke difcontinuances, are; Lictl. 5 532. 
ance dutcated, Defeated , the diſcontinuances themſelves are alſo defeated; As i Co.ibid-336, 
the husband be ſeiſed of land in right of his wife, and make feoffment; ** ._ 
of fee upon conditon, and dic; here, i afterwards the heire enter 
upon the feoffee fo2 the condition bꝛeken, the entry of the feme is con. 
geable upon the heire; becauſe by the entry of the heire ko the con: 
„ dition bzoken the ditcontinuante is defeated, „ | | | 
| eme 31 If tenant in taile maks aleaſs fo2 life whereby he gaineth a| Co. ibid. 338. 
tw Pen rew reverſion, if tenant fo2 life furtender, the eſtate fo? life being *-4- 
dyꝛopned; the reverſion gained, by w2ong is vaniſhed and gone, am 
he 1 in taile again, againſt the opinion obiter of Portington 
i R | OY 26 4 | 
— u- 32 Jf B. purchaſe an Advowlon, and ſafferethan nſarpation am Co.ibidg 4. 
N ſix moneths to paſſe , and after the * granteth the Advowſon ty Þ-* 


Fi, 


34 


Co.ibid.z 56. a 
I, 


Littl,Se#.674. meaneſſe of his eſtate: 


Co. l. 12.2. 2. 
per Popham, 
The Lord 
Buckburfts 
caſe. 


Co.. 4. 38. b. 1. 
per ray, in 
Tirringhams 
caſe, 

How and Red- 
mans caſe in 


B. N. 


Co. l. 4. C2. b 2 
Herlatendeus 
caſe. 


15 F. 4.20. b. 

Co. . 5. 13. b. in 
the Counteſs 
of Shrewsbu- 
ies cale. 
Co. J. 5. 119 b. 3 
In whepdales 
caſc. 


Sir Drue Dru- 
ries caſe, 
Co. l. 6. 7 4. b. 4. 


The Reaſon of 


B. and his heires, B. d ieth; his heire is not remitted, bgcauſe his 
right to the Advowſon was remedileſſe, viz. a right without an action; 
fo2 a remitter can never enure, but upon a right recoverable by agi- 
on, | 

33 Ik a recovery had ben had againft tenant fo2 life by default be- 
koꝛe the Statate of Welt. 2.cap. 4. he was (at the Common Law) re: 
medileſſe; becauſe he could not have a w2it of Right, in reſpect of the 
nd therefoze (then) if a feme Leſſ& fo2 lifg 
of a hoyſe had loſt by default and had after taken husband, and the 
recovers? had let the houſe to the baron and feme foꝛ their t wo lives, 
in this caſe the feme could not have ben remitted, becauſe her effate 
was remedilefle, as afo2eſatd: But now ſince that Statute ſhe ſhall 
in that caſe be remitted, becauſe ſhe may now regaine her eftate by a 
Quod ei deforceat , given by that Statute : foz when an Act of Parli⸗ 
ament oz a cuſtome doth alter the reaſon o2 cauſe of the Common 
Law, thereby the Common Waw it ſelf. is alſo altered: Alterata cau- 
la & ratione legis, alceratur & lex, & ceſſante cauſa & ratione legis, ceſſat 
& lex. a g 

34 A. enfeoffes B. with warranty; here A. ſhall have the wꝛitings 
which comp2ehend the warranty > and not B. becauſe if B. be implead⸗ 
cd, A. may be vouched; But if B. die without heire , the warranty 
made to B. is vaniſhed, and A. cannot be vouched; And therefo2e in 
thts caſe the w2itings belong to the Loꝛd by eſcheat, 

35 In caſe of common of vicinage one Commoner may tincleſe a- 
gainſt another ; fo2 he that hath ſuch a common cannot put his cattle 
into the land of ansther, but ye ought to put them into his own land 
where they have common, and if they ſtray into the other ground, he is 
excuſed of treſpaſſe, by reaſon of the ancient uſage > which the Law 
allowes to take away ſuits, which may ariſe, if actions ſhall be bꝛought 
fo2 every ſuch treſpaſſe > when no ſeparation oꝛ incloſure is betwixt 
the Commoners. F02, ceſſante cauſa, ceſſat effectus. 

36 When a man makes a leaſe foꝛ life oꝛ peares, the Leſſee hath 
but a ſpecial intereſt oꝛ p2opertp in the tres (which are great timber) 
as things annexed to the land, ſo long as they remaine annexed unto 
it: but if the Lefſ& 02 any other ſe ver, hem from the land, the pꝛo⸗ 
pertp and intereſt of the Leſſee is thereby determined, and the L el⸗ 
102 may take them as things, which were parcel of his inheritance, 
and in which the jntereft of the Lell is determined. 

37 I the baile of gods, asofa hoſe, gc. kill them, the Bail: 
02 ſhall have a general action of treſpals againſt him; becanſe by the 
killing of them, the pꝛivity is deter mined, which reſtraineth the acti⸗ 
on of treſpals in that caſe, | 

38 Ik the Lelſce makes waft, and befo2e any action b2ought repaires 
the place waſted, and alter the Leſſo2 bꝛings an action of wel, the aai⸗ 
on is not maintainable ; foz the jurozs ought to ſ& the waſt , and ceſ- 
2 [ withi eis made Knight after tender of ma 

When the heir within age is mad! r- 
ri i ARTE although. whiles be is yet within age, he marry 
elſewhere, vet he ſhall not pay: the fozfefture of the martage ; los, by 
making of him Knight he is out of the ward andcuffodte of the Load; 
becau'e after he is Knight , be ought to be ſui juris, and to im⸗ 


ploy himſelte in feats of armes to defend the Bingdome, ic. And none 


Wal pay the fozfeiture-of mariage, bit he that after refuſal marrieth 
bimf-ifoparing the time that be is in wardſhip; Bowbeit the Lozv 
ſhall immediately after his Knighthod have a wit de valoremaritagii, 
ſach as in like caſe is uſed to be had alter the heires full age of 2: 
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Max. 19. the Common Law. 35 


No protection 40 Since the Statute of 12 E. 1. which inco2pozateth Wales into (Eins caſe; 
for ales. England, and makes it parcel of England in poſſefſion , no pꝛotection, Co. J.. 21. b. 
Quia moratur in Wallia, will now Ive : becanſe Wales is now Within the 
Realm of England, 
Nowardhip 41 Sir Everard Digby by act extcuted in his life conveyed his lands Dighies caſe, 
alter attainder tg tho uſe of himſelfe fo2 life with divers remainders over, and then Oo.. 8. 65. b. 
was attainted and executed fo2 the Powder-Lreaſon ; The queſtion *? Coliedss, 
was whether ward of the body o2 of the third part of the lands ſhould 11. 
accrue to the King by kozce of the Statutes of the 32 and 34 H. g. 
And it was reſolved : that their could be neither wardſhip no2 pra- 
mer ſeiſin in that caſe + becauſe there could be no heire; fo2 although 
there may be warvſhip and primer ſeiſin, where there is no deſcent (as 
in caſe when a man grants all his lands (holden) by ded executed in 
his life) pet there can be no wardſhip 02 primer ſeiſin, but where 
is an heire > by reaſon of whom alone thoſe rights accrue to the 
ing. 
No dower by 42 During the minoꝛity of the heire a weit of Dower lyeth againſt Co. 1. 9.16. b. 4. 
Cuardian. the Guardian 02 he may endow the feme without ſuit ; if he pleaſg; in Ae ve·- 
but after full age, although he hold the land over fo2 the value ot the ding fields cale, 
martage, yet no w2tit of Dower lpeth againſt him, neither can he 
endow her; becauſe after the full age ok the heir, he is no longer 
guardian. 


Nuſance re- 43 Jn Aſſiſe de nuſavs, oꝛ Quod Permittat „ tc. it is Co... 5 a. r. 

| moyed, a good plea , that the Plaintiff himſelfe , (either befozg the wist in Balten 
purchaſed , oz hanging the w2it) hath abated the nuſance. Cu WY 

All Soccage 44 Ik there be tenant in tail to him and the heires males of his bo⸗ — : 


Land deviſed. dy the remainder in fee to another, of land holden by Knight⸗ſer vice cc. 
in Capite, and that is alſo ſeiſed of other lands in ſoccage in fe, and by 
his will in w2iting he devileth all his ſoccage lands and dies without 
illue male; in this caſe the deviſe is good foꝛ all the ſoccage land; fy2 
the eſtate of the land holden determines by his death, ſo that theye 
was not any cauſe of ward at the Common Law, fo it is like wiſe, if ;, El. Dyer 3. 
the eſtate of the land holden be defeated fo2 a condition bzoken aftgr 
the death of the tenant, 
Wood, or trees 45 Ik J. grant the Pannoꝛ of D. except the wod, by this the ſoil Co.. 11. 49 b. 
areftel. it ſelfe is extepted; but if I. ercept all my trees growing upon land 9 Liffords — 
paſture out of any wood; there, by the exception of the tres the ſoil 
tt ſelfe is not excepted; But ſufficient nutriment ts reſerted out of the 
land to ſuſtaine the vegetative life of the trees ; oz without that the 
tres, which are excepted, cannot ſubſiſt: But if the Leſo2 cut 
them, and by the licence of the Leſſe& root them up > in this caſe the 
Lefſee ſhall have the ſotl ; foz ceſſante cauſa ceſſat effectus. 
After pardon 46 If a man be falſely indicted of felonie, and after by Act of Par⸗ Eirz.115-p, 
no conſpiracy, liament a general pardon is granted of felonies » dc. Mere, the party 
ſhall not have a wit of conſpiracie, although he will plead to the iin- 
dicment and is acquit, and will not plead the Act, cc. becauſe his 
life was never put in jeopardie (which indeed ought to be the cauſe and 
- "Wa of the action of conſpiracie) the felonie being pardoned by the 
a, 
No attaint. 47 If a man recover outragious damages by verdict, and releaſe Fitz. 10. b. 
parcel of the damages befoze Judgement, and hath onely Judge⸗ 
ment of the reũ due, the defendant ſhall not have attaint foz thoſe dama⸗ 
Les, which are ſo releaſed, 
Gods bailed, 48 Ik a man have goods delivered unto him 0 deliver over to anſo⸗ Fitz. 138. m. 
ther , and atter wards a wit of detinue is bꝛought againſt him, by hin, 
that hath right to have the goods, ic. here, if the defendant, hanging 
the adton, deliver the goods over to him, unto whom they were given 
F 2 to 


36 The Reaſon of Max. iq 
to be delivered, this is a good barre of that action. 

Firz. 139. a. 49 After a divozce made bet wirt Baron and eme, the feme ſhall- Pvorce. 

Mich. 34. E. 1. habe à wit of detinue fo2 the goods given with her in mariage not 
ſpent, Dyer. 13. 62. 28 H. 8. 

Fitz. 1 52. K 50 The heire ſhall be charged by a wꝛit of annuity upon grant of 
his father if he have aſſets by decent; but an Annuity ſhall not be 
maintainable againft the heire by pꝛelcription; becauſe it cannot be 
known , whether he had any thing by deſcent from the ſame an- 
ceſtoꝛ, by whom the annuity began, et. 

Plowd.z7.2, 51 Ak a pꝛiſoner in execution in Ludgate be ſuffered to go over the Eſcape, 

The Sheriff of Bzidge into Surrey, though he have a keeper with him, yet that is an 

Londons calc, eſcape ; fo2, being in Surrey, which is another County, he was without 
gard, and ſo conſequently out of p2iſon,xe. 

Plowd. ibid. 52 It a woman be Warden of the Fleet, and one impꝛiſoned there priſoner; cn. 

per Chomiry, marieth the woman, which is Warden ; this ſhall be judged an e⸗ larged by mu 
ſcape in the womau and the law adjudgeth the p2iſoner to be at large, riage, or del 
becauſe he cannot be lawfullp impꝛiſoned but under a Marden, and ent. 
he cannot be pꝛoperly conceived under the ward of his wife; And 
therefo2e in that caſe the law adjudgeth him to be at large. Do if*the 
Warden of the Fleet (who hath his office in fe) die ſeiſed, his ſonne 
and heire being then p2iſoner there, and the office deſcends upon 
him being in pon; here, the law will adjudge him out of p2iſon, 
although he hath fetters upon his legs, he being then without gard, it 
being impCible that he ſhould keep himſelte in pꝛiſon. 

p. iz. E. 4.8 53 Zta Juffice of Peace of one County purſue one into another 55 er lol. 

Piond. ibid. County fo2 felony tomitt ed in the County where he is Juſtice, and he 
takes him in the other County ; In this caſe he is his pꝛiſoner in ths 
County where he takes him, and onght there to be tmp2iſoned , and 
he cannot ſend oz convey him to the Gaol of the County where he 
committed the felony , fo2 he is not his p2iſoner there > and being out 
of his p20per County his autho2tty ceaſeth as to that other County: 

So if the Marſhal hold plea of a thing done out of the verge, oz the 
Admiral of a thing done in the body of the County it ſhall be void; 
fo2 their authoꝛity extends to a certaine place, and within a certain 

zecind » and not elſewhere ; and if he which takes Sanctuary 
goes out, any man may take him; becauſe he hath loſt his pꝛivi⸗ 
ledge. | 

Plowd.q3.b, 54 Ik the Toniſe of a Recogniſance (accoꝛding to the Statute of No diſchags 

Sir Thomas 23 Hf.. cap. 6) [clit ſeveral parts of his lands to ſgveral feoffes, refer- by the Con- 

Popes caſe. ping alſo part thereof tv himſelfe , if execution be ſed againſt his {<5 purchaſe 
part, in an Audita quærela he ſhall not compel anp of the feoffies to Par. 
contribute; And therefoze by the ſame reaſon the purchaſe of part 
by the Conife Mall not diſcharge the execution; koꝛ the execution of 
the Coniſe ſhall be diſcharged in conſideration that he ſhall be contri⸗ 
buto2y if he were Feoffe and not Coniſee , and then in as much as 
he ſhall not be contributozy, if he were Feoffe and not Coniſee, his 
purchaſe of part ſhall not diſcharge the execution, being Coniſee, quia 
ceſſante cauſa, &c. 

Co. Inſt. pars 1 55 Af the King had given lands to an Abbot and his ſucteſſoꝛs to Lands held 

7 o. b. z. hold by Knight-ſervice , this had ben god, and the Abbot ſhould Corporations 
have done homage and konnd a man, tt. 02 have paid eſcuage ; But in Knights 
there was no warvſhip oz reliefe o2 other incident belonging thereun⸗ _— 
to; yet if the Abbot with the aſſent of his covent had conveped the 
land to a natural man and his hetrs, now wardſhip and rcliefe , and 
other incidents belonged of common right to the tenure : And ſo it 
is, ik the King give lands to a Pajoz and Communalty and their 
fncceſſo2s to be holden by Knfght-ſervice ; In this caſe the ax + 
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ſhall vo no homage, neither ſhall there be any” wardſhip 62 reliele, 
onezy they ſhall find a man · ⁊c. o2 pay eſcuage : But if they convey over 
their tands to any natural man and his heires; now homage, ward, 
mariage, retiefe, and othet incidents belong thereunto; quia ceſſante 
ratione, legis cefſat ipſa lex. | 1 87 

56 Ik villanage be pleaded by the Lo2d in an action Real, perlo⸗ 
nal, o2 mixt, and it is found that he is no villaine, the b2inging of a 
wait of errour is no enfranchiſement , becauſe thereby he is to defeat 


the fo2mer judgement , and if in the mean time the plaintiffe oꝛ de⸗ 


mandant bꝛing an action againſt the Koꝛd, he need make no pꝛoteſla⸗ 
tion, fo long as the reco2d remaines in fo2ce (fo2 at that time he 
is free) but the Low ſhall be reſtozed to all by the w2it of er⸗ 
rour. N 


57 Jf lands be given to two any to the heires of ons of them, he 


that hath the fe ſimple chall not habe an action of waft upon the Sta⸗ 


tute of Gloceſter againſt the Joyntenant fo2 life » but bis heir ſhall 
maintaine an action of wafte againſt him upon that Statute : do 
that (in this caſe) the heir ſhall maintaine that action, which the 
Anteſtoꝛ could not. | 

58 Af the husband alien his land, and then the wife is attainted 
of felony', now is ſhe diſabled, but if ſhe be pardoned bekoze the 
death of the husband, the ſhall be endowed : Alſo if the ſonne endow 
his wife at her age of 7 yeares ex aſſenſu pacris » tf ſhe befoze the death 
of her husband attaine to the age of nine yeares , the dower is 
good. 

59 The King granteth to one an office at will, and ten pourds 
yearly rent during life pro officio illo: here, if the King pat him ou! of 
his office, the rent ſhall ceaſe, 21 .4. 4 | 

60 The executo2 02 husband (after the death of the wife guatdi⸗ 
an in Doccage) ſhall not retain the wardſhip  foz the guardian hath it 
not to his owne uſe , but fo2 the benefit of the heire, and the exe⸗ 
cuto2 03 husband by common intendment beare not ſuch affection to 
the Jnfant , as the teftatoz oz his wife did, which was the caule, that 
the law gave them the wardſhip, ; 

61 Ik a ſtroke be given the firſt day of May, and the King pardon 
him the ſecond day of May all felonies and miſsemeanoꝛs, the party 
ſmitten dieth the third day of May, ſo as this is no felony till alter 
the pardon 3; yet is the felony pardone» ; fo2 the mildemeanoꝛs being 
pardones, all things purſuing it are alſo pardoney, LES of 

62 The Bing hath a Wary pur cauſe de gard, and after maketh 
Livery to the fir®# Ward > the ſecond Ward ſhall not ſue Lt- 
very. | | 

63 Ik two coparceners make a leaſe reſerving a rent, they ſhall 
have this rent in common, as they have the reverſton: But if alſer⸗ 
wards they grant the reverſion, ercepting the rent, they chall be 
from thencofozth Joputenants of the rent. | 

64 Jt is no pꝛincipal Challenge to a juro?, that he hath married the 
parties mother, if ſhe be dead without iſſue; fo2 the cauſe of favoni! is 
removed. 

65 Ak an Inkant tenant in tafle make a feofment in ker; and vie, 
his fTue may enter; but if after the £60fment made he be attainted of 
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felony , and dieth, the entry ol the illue is taken awap, koz bis en⸗ 


try is not laweul 4n-refpect of his estate onely, but of his bloud alſo, 
—— is cozrupted ; and therefo2e in that caſe he is dꝛiven to his Vor- 
medon. | 

66 Si mulier ſerva copulata fit libero, &c. te- 6m" hæreditatem, & 
mater nullam dotem, quia mortuo viro ſuo libero redit in priſtinum ſtarum 
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The Reaſon of Max. 20. 


ſervitutis, niſi hæres ei dotem fecerit de gratia. Co, Inſt. Pl, 1. 123. 
A. 2. | 


fe is impleaded, and voucheth the feoffoz , ſhe map have aide of her 
Coparcener to deraign a warranty paramount; but never to recover 
pro rata àgainſt her by foꝛce of the warranty in Law upon the partiti⸗ 
on; fo2, by her alienation the unitas juris, that was bet wirt them, is 
ſevered, and ſhe hath diſmiſſed her ſelfe to have any part of the land, 
as parcener ; and as parcener ſhe muſt recover pro rata upon the war- 
ranty in la w, oꝛ not at all. 

68 Ik an alien parchaſe lands, ec, upon an office found the King 
ſhall have them, yet being a Perchant he may take an houſe, and 
kep it ſo long as heuſeth commerce , and fo2 that purpoſe”; but when 
he leaves ſo to do, dies, 02 departs the Realm, the King ſhall have 
them. 

69 Ak a man make his executo2s and enter into religion, and after 
is der eigned; In this caſe he ſhall have againe all his goods, which 
his executo2s have not ſpent ; foꝛ, ceſſante cauſs, &c. 

70 Celtuy que uſe foꝛ terme of life (ſince the Stat. of R. 3.) makes a 
le:fe fo the term of the life of the leſo2 , and dies; In this caſe » the 
eſtate of the Lefſe& is determined, and he is (after the death of Ceſtuy 
que uſe) onely tenant at ſufferance, The Lo, Zouches caſe. 


20 Remoto impedimento emergit actio, & contra. 


If the defenvant plead an outla wry in the Plaintiffe, in diſability 
of his perſon > and the Plaintiff after that plea pleaded , purchaſe a 
charter of Pardon, becauſe the charter hath reſfozed him to the law, 
the defendant ſhall anſwer : Bo note, the diſability abateth not the 
258 but diſ-inableth the Plaintiff, until he obtaineth a charter of 

ardon, 

2 Excommunication may be pleaded in diſability of the perſon;yet 
ik the demandant 02 Plaintiff purchaſe letters of abſolution and ſhew 
them to the Court > he may have a re-fummons 82 re-attachment upon 
his oꝛiginal, accoꝛding to the nature of his wit. 

3 If a diſſeiſoꝛ make a gift in taile, and the donee bath iſſue and 
dieth ſeiſed, now is the entry of the diſſeiſe taken away: but if the 
illue die without iſſue , ſo as the eſtate tail which deſcended is ſpent, 
the entry of the diſſeiſe is revived , and he may enter u pon him in the 
reverſion oꝛ remainder. 

3 If there be grandfather. father and ſonne difſeiſeth one and enke⸗ 
offeth the grandfather, who dieth ſeiſed, and the land diſcendeth to 
the father now is the entry of the vdiſleiſe taken away; but if the 
father dieth ſeiſed,and the land diſcendeth to the ſonne ; here, is the 
entry of the difleiſe revived, and he may enter upon the ſonne , who 
ſhall fake no advantage of the diſcent , becanſe he div the W2ong unto 
the diCCeiſee. 

4 Ak a diſſeiſoꝛ make a-Leaſe to an Jnfant fo2 life and he is diſlei⸗ 
ſed and a deſcent caſt, the Inkant enters, the entry of the vdiſſeiſee is 
lawfull upon him. i | 

5 If the mulicr entreth upon the Baſtard , and the Baſtard recove- 
reth the land inan afſize againſt the mulicr , now ts the interruption 
avoided , and if the Baſtard die ſeiſed , this ſhall barre the mu- 

ICTs | 
6 Jf Jam diſſeiſed by an infant within age, who aliens to another 
in kee, and the alien dies ſeiſed, and the tenements deſcend, to his 


heirs > the Infant being fill within age; here, my entry is taken a⸗ 
| ay 


I one coparcener maketh feoffment in fe, and after her feof: Coparcenen. 
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way : but if the Inkant within age enter upon the heire, that is in 
by deſcent (as he well may becauſe the-veſcent was taſt during his no- 
nage) then may J well enter upon the defleiſo2, becauſe the infan\s 
entry hath defeated that deſcont. | 5 1 

7 It Abe dilleiſed and the diſeiſoz makes a feofment in fee up m 
-ondition ; and the leoft᷑ s dies ſeiſed of that eſtate ; Yere, IJ cannot 

ter upon the heire of the feoffee : But if the condition be b2oken, 
fo that the feoffo2 doth therekoze enter upon the heire ; How may J 
well enter, becauſe by the entry of the feoffo2 the deſcent was utter⸗ 
ly nefeated: 2 8622 | 1 2 

8 Ik a teme inheritrix take baron and they have a ſonne, and the 
baron die, and ſhe takes another baton; and the ſecond baron lets 
the land; that he hath tn right of his wife, to another fo2 terme of his 
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Littl. 5 409. 
Co. ibid. 248. 


Littl $ 636. 
Co. ibid. 3383 


life, and after the feme dies, and then the tenant foz life furrenders his 


eſtate to the ſccond baron: Littleton makes a Quære, whether the ilſue 
of the feme may enter during the life of the tenant foz lite, but after 
his death he holds it clier he may: and my E02d Cook p2oves it plain- 
ty, that he may alſo enter upon the baron immediately after the fur: 
reader. | OE LOTS 2 5 
98A collateral warranty voth not give a right, bnt onely bindeth a 
right ſo long as the ſame continueth 3 and therefo2e if the collateral 
warranty be determined, removed) 02 defeated , the right is again 
revived ; as in this example, Jf tenant in tail hath iſſue thʒœ ſonnes; 
and diſcontinue the taile in fe , and the ſecond ſonne releaſeth by his 
derd to the diſcontinue , binding himſelf and his heires with warran- 
ty, at. and after the tenant in taile dies; and the fecond ſonne ytes 
without iſſue ; here> the eldeſt ſonne is barred to Have any reco! ery by 
Writ of Formedon, becauſe the warranty of the ſecond bꝛother ts colla⸗ 
terall unto him, in as much as he can by no meanes convey unto 
himſelf (by fo2ce of the entaile) any deſcent by that bzother , and 
therefo2e as to the eldeſt b2other tt is collateral warranty ; But in 
this caſe ff the eideſt bꝛother die without illue > then map the poungeſt 
bother wel have his wzit de Formedon indeſcender, and ſhal receiver 
the land; becauſe the warranty of the ſecond bꝛother is lineall to the 
poungeft ſonne , in as much as he might have conveyed unto him- 
ſelfe (by poſſibility) the eſtate by his ſecond b2other, in caſe he had ſur- 
vived the cldeſt>ic> 1 | 
10 Jf tenant in tale lets lands to a man fo2 term of his life, tho re⸗ 
mainder to another fa fe , and a collaterall anceſtoꝛ confirmes the e⸗ 
ſtate of the tenant fo2 terme at life, and binds himſelfe and his hygirs 
to warranty fo2 the terme ot the like of the tenant fo2 life , and dies; 
and the tenant in taile hath iſſue and dies; in this caſe, the iſſue is har⸗ 
red of his watt of Formedon during the life of the tenant foz lite, 
becauſe of this collateral warranty deſcended upon him: but af- 
ter the death of the tenant foz life, the iũue may ha ve that wit, iſ he 
pleaſe, | *. 
11 If there be tenant fo2 life, the remainder 'fo2 life , the remain- 
der in le, and the tenant fo2 life make waff in the tres, aud after 
be in the remainder fo2 tile die, an aczton of walt is maintatnable 
by him in the remainder fo2 the waft done in the life of the tenant 
foz life: Ho it is like wiſe, where he in the remainder fo2 lite (after 
the waſt committed) ſurrenders his eſtate to him in the rematinver 
02 reverſton in fe: Fo Remoto impedimento. e Wl 
12 Ik tenant in tatle of lands in capice makes Leaſes , not par: 
ranted by the Statute of 32 H. 8. 28. and dies, his heire under age; 
in this caſe , although the King in right of the heire may avoid 
thdſe Leaſes fo; his time, pet if; after the Kings intereſt —_ 


co. ibid. 3725 
. . 
Littl. 5 7085 


Littl. 5 738. 
Co. ibid. 387. 


Co. I. 5. 76. b. 
Pagers caſe, 
9 Elz. 


Co. l. 7. 7. b. & 
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The Earlef 
Zed fords calc; 
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the heire accepts the rent > they ſhall be thereby made god againe: So 
it is alſo of a ſubject that is guardian in chivalry, qo, +" 
Co.ibid. 13 It a Biſhop make a Leaſe, not warranted by the Statute (ſo By a Piſop. 
that his ſucceſſo2 may avoid it and dies) the Ring ſhall avoid the 
Leaſe during the vacancy of the Biſhopzick; but after the Kings in⸗ 
tereſt determines, if the ſucceſſo2 accepts the rent, the Leaſe is made 
good again. 
Co. l. 8. 71. b. 4 14 Landis given to Baron and Feme and to the heires of their two Entry corge- 
Grerebeys bodies, the Baron makes a feoffment in fœ, and having iſſue of the * 
caſe, Feme dies, the Feme alſo befo2e entry dies; here, the eſtate taile is 
diſcontinaed» ſo that the iſſue cannot enter: but in this caſe if the eme 
had entred and recontinued the effate taile, then had the diſcontinuance 
ben purged, and the eſtate tail had been thereby reveſted in the Feme, 
and would have from her deſcended upon the iſſue, and ſo his entry had 
| been congeable. 2 754 . 
Fitz. 28. b. 15 A man ſhall not have execution againſt the Kings debto2 , that The King; 
hath a P2otection , becauſe the King ought to be paid firſt; yet if the debtor, 
Plaintiff will undertake to pay the Kings debt, he ſhall have Judge- 
ment and execution fo2 both the debts, 
Co. Inſt. parsx 16 It the husband alien his land, and then the wife is attaintgd of Power. 


33. 2. 4. kelonie, now is ſhe diſabled; but if ſhe be pardoned bekoze the death 
of the husband, then is ſhe again entitled to her wait of Dow⸗ 
er. ; 


Co. ibid. 46. a. 4 17 Af tenant in fe take wife, and make a Leaſe fo2 ycares and di⸗ Dower, 
eth, the wife is endowed., ſhe ſhall. avoid the [eaſe , but atter her do⸗ 
ceaſe, the Leaſe ſhall be in foꝛce again, 
Co.ibid.1z8.2, 18 Regularly » if the Lo2dſue again his villaine a Præcipe quòd Lord and vil. 
4+ reddat, &c. that is a manumiſſioy.; pet if tenant in tail of a Pannoz, lain. 
wi ereunto a villain is regardant, enfeoffe the recovery of the Panno2 
and dieth, the iſſue ſhall have a For medon aganft the viliein, and after 
the recovery ol the Mannoꝛ he ſhall ſeiſe the villain , and the bꝛinging of 
the Formedon ſhall woꝛk no manumiſſion; foꝛ that he could net ſeiſe him, 
till he had recovered the Pannoꝛ , which wes the principal; ar d atthe 
1 time of the wit baought he was no villain, 
Co. ibid. g. a. 19 Ik lands holden by Knight-ſervice be giben to an Abbet and his ,. ,. 
ſuceeſſo2s ; albeit he holdeth the lands by Knight ⸗ſervice, and ſhall find „ved. 
a man conveniently arrayed kfoz the warre, gc. vet upon his death no Fr 
ward, mariage , 02 reliefe is due tothe Lo2d ; Yowbeit, if the Abbot 
with the conſent of his Covent alien the lands to a man and his heires, 
there is then ward, mariage and reltefe reyived>ac, 
Lintl.'$ 6g 2. 20 I the barou be ſeiſed cf land in right of his wife, and makes Fny conge- 
Co.ibid.z36,a, feoffment in fee upon condition and die, if tze heire do aiterwards en- able. 
ter upon the feoffce foꝛ the condition b2oken , the entry of the feme is 
congeable upon the heir; becauſe by the entry of the heire, the dilconti⸗ 


up te- 


nuance was defeated, | | 
Co. bid. 174... 27 If there be two Coparceners, and one of them makes feoffment ro dern MI, 
4+ in fee of her part to a ſtranger with warranty, if the feoffce be after- wairarey pa- * 


wards imlpeaded » he cannot have aide of the other Coparcener to de⸗ ramounc. 
raigne the warranty paramount, but he may vouch the fecffo2 , and 
| the may have aide to deraigne the warranty paramount: And yet it 
: there be two Coparceners, and they make partition, and the one cf 
them enfeoffees her lonne and heire apparent and dieth; in this caſe, it 
the ſonne be impleaded, albeit he be in by the feoffment of his mo- kh 
ther, pet ſhall he p2ay in aide of the other Coparcener to have the 
warranty paramount; fo2 upon the deſcent the warranty betwist 
the mother and the ſonne is by Law annulled, and then he is in the 
ſame condition, as if the tenements had deſcended upon him. 


11 Vide 
* | 


PW 


protect ion. 


No acceſlory 
without a 
prin ipal o 


came and reverſed the outlaw2ie, and pleading to the felony way ceſter 46. 


Tenant by 
courteſie. 


Frankmariage 


Formedon. 


li Office, 
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22 Vide; M. 28. ca. 4. & 3. 5. | | 

23 Ik there be grand⸗kather, father, and ſonne , and the father dif: Co. bid. 265. a. 
ſeiſe the grand-father , and make a feoffment in f, the grand» . 
father dieth, the father againſt his own feoffment ſhall not en: 
ter „but if he die his ſonne ſhall enter; ko remoto impedimen+ 
to, &c. | 

24 Albeit a Pꝛotection be allowed by the Court foz a-yeare , pet it Co.ibid.131; 
it be repealed by an Innoteſcimus, the Re-ſammons oꝛ Re-attachment *:"- 
ſhall be granted upon the repeal within the peare, foꝛ Remoto impe= 
dimento, c. And albeit ſome boks hold the contrarie > yet the later 
books are of that opinion, fo otherwiſe the repeale would ſerve 
fo2 little purpoſe , if the Law ſhould not be ſo taken, | 

25 A. was indicted fo felony , and B. of the receit of A. A. EC- C0 ENG 
ſorgnes himſelfe and is outlawed , B. was taken, and putting himſelfi;. 3 
upon the Inqueſt was found guilcy > whereupon B. was attainten Temps E. r. ; 
and hanged, and the Lo2d entred, as in his eſcheate, and after A. Tit. Moitdan- 


found not guilty , and fo was acquit , whereupon the heire b2ings it 
Mortdanceſter agatnft the Loꝛd by eſcheat > who comes and ſhewes all 
this matter; unto which it was demurred in Law, whereupon it 
was awarded, that the heirs of B. ſhould recover ſeſſin of the land, fo; 
if B. had been then alive, he ſhould have gone quit by the acquittal of 
A, becauſe he could not be a Receiver of a felon, when A. was 
no felon ; And remoto impedimento, &c, Vide plus ubi ſupra, 


21 Things are conſtrued according to that, which was the cauſt 
thereof. Vide 31.9. 


1 If the King give lands to a man and a woman and tothe heires e Co. Inſt. Pars x 
their t wo bodies, and the woman die withont ifſue ; yet ſhall the main f: 
be tenant in taile after poſſibility, ic. But if the King give land iz OR 
with a woman of his kindzed in frank-martage, and the woman vie 
without iſſue ; the man in the Kings caſe ſhall not hold it fo2 his life: 
becauſe the woman was the only cauſe of the gilt; but otherwiſe it is 
in the caſe of a common perlon, 3 
2 Ik lands be given to a man and a woman in ſpecial taile, and Co. ibid. 
they are divo2ced Cauſa præcontractus, both ſhall hold the lands foz 7 9.4-16.2-, 
their lives; Tut in caſe of frankmartage, if they be fo divocey, 3,55 53-11% 
the woman ſhall en joy the whole land; becauſe ſhe was the caule et 1 E;. ad.s;. 
the gilt. Do if lands holden in c ſoccage be given in ſpecial tail, and 12. Afl.z2. 
the Donees die the iſſue being within the age of 14 peates, the next 19 Aff 2. 
of kinne of the part of the father, o2 of the part of the mother, 4 — 
which can bap the cuſtodte Wal have it; but in caſe of frank-mariage J, . 
the hetre of the part of the mother ſhall have it, becauſe ſhe was the Genin 
cauſe of the gift as afozeſaid, Co. ibidem $8. a. 4. | 27 E. 3. 29. 
3 If a woman tenant in general tail maketh a feoffment in f&, and Co. ibid. 79. b. 3 
taketh backe an eſtate in fe&, and take an husband and hath iuue, and Co. bid. 4. a. 4 
dieth, the iſſue may in a Formedon recover the land àagainſt the father; 
becauſe he is to recover by fo2ce of the eſtate taile, as heire to 
bis mother, and is not in that caſe inheritable fo his father ; the : 
eſtate tail being the cauſe aud ground of his title, ; 
4 A man may have an eſtate fo2 life determinable at will; as if ;e.4.s.v. 
the King doth grant an office to one at will, and alſo grant a rent fo 
him fo2 the exerciſe of his office fo2 terme of lite; this is determin- 
ble upon the determination of the office, which occaltoned ths grant t 


the rent, 19. 59. 
6 5 If 
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Co. ibid. 85. a2 5 Ik a man make a Leaſe foz yeares of a villeine this cannot be Grane of 
done without derd, neither can the Leſſe aſſigne it oder without deep, Ilan by 
becauſe it is derived ont of a fre hold that lpeth in grant > which (in⸗ deed. 
died) is the material cauſe of the grant: but a wardſhip is an o2igt- 
nal chattel (during the minozity ) derived out of no frehold, and 
therefoꝛe as the Law createth without deed, ſo may it alſo be aſſigned 

over without deed, | 

Co.iviroza4 6 Upon a judgement in debt, the Platntiffe ſhall not have executi⸗ Judgement 

* on, but onely of that land, which the defendant had at the time of crecition. 

1 the judgement; becauſe the actton was bꝛought in reſpect of the per- 
ſon; and not in reſpect of the land: But it an action of debt be 
bought againſt the heire, and he alieneth, hanging the w2it ; pet 
hall the land, which he had at the time of the O2iginal purchaſed, 

— — 2 ; fo2 that the action was brought agatnft the heire in reſpect 
ok the land. | 

Co. bid. os. b. 7 Ak a man benonſuit , the land onely, which he had at the time of ,,.....___ 

© an21..; the amerciament aſſeſſed, ſhall be charged, and not that, which he 1jucs of Ju, 
had at the finding of the pledges; fo2 the amertiameut is not in re- 

ſpect of the land, but ko; his want of p2oſecution , which was a de⸗ 

fault in his perſon ; But the tſues of a Juroꝛ ſhall be levied upon the 

feaffe, albeit they were not loft befo2e the feoffment ; becauſe he was 

returned and{wo2n in reſpect of the land, 
a ract. f 87 8 A tenure of the King in Capite, is ſaf to be a tenure of the Tenure in 
C 1 Ring, as ok his Crown, that is, as he is King: And thercf: 3. gioſs. 
Vide pirdict. ik one _holdeth land of a common perſon in groſſe as of his perſon, ag 

. not of any Pannoz, ac, and this Seigniozy eſchcotety to the Ring 

(vca, though it be by attainder of treaſon) he holdeth of the p:rſon at the 

Ming but not in Capite; becauſe the oꝛigmal tenure was not created by 

the King. Vide intra M. 25, ca. 10. 

9 Jf the cauſe of challenge aleaged by the Plaintiff ag ainſt the Dhe- Challeng. 

3. riff be p .rti2lity to either party, and pꝛoceſſe be once awarded fo2 ſuch 

15 H.7.9. partiality > thonch there be a new Sheriff, yet p:ocefſc ſhall never be 

14 H. 7.31. awarded to him bit tothe Cozoners; ard thereto*c in that caſe the 

18 E. 4.3. entry is, Ita quod Vicecomes ſe non intromittat: Bat if the cauſe of 
Challence be > fo2 that the Sheriff wis tenant to cither party, 02 the 
like, in that caſe the pzoceſſe ſhall be diregeo to the new Sheriff, and 
not to the Coꝛoners. | 

Co. ibid. 161. 19 If the Lo2d come to diſtreine cattle, which he ſeth then withtn Pigreß. 

. his fe ; and the tenant oꝛ any other to pꝛevent the Lo22 to diſtreine, 

44 E.3.20. di ges the cattle out of the Lozbs f& , into ſome other pate not with- 

4 1 in his kee; pct may the Loꝛzd freſhip follow and diſt reine the cattle, 

# et and the tenant cannot make reſcous : But if the Lov comming 

; — to diſtreine had no vicw of the cattle within his fe , though the te⸗ 

16E.4.10., nant dice them off parpoſely, oz if the cittle of themſel es after 

Co. J. 9. fol. 22. the view goe out of the f& , oz if the tenant after the hie w remove 

Caſe of 4- them kos any other cauſe, then to pꝛevent the Lo2d of his viſtrefſe,then 


Co.ibid.158.a, 


29%") ce b. Cannot the 02d diſtrein them out of his ker, and tf he doth, the te- 

© 0 9. . : 

2. nant may make reſcous, | 

15 H.. 14. 11 If there be th2& Coparceners, and they make partition, and Rent in Ce- 


29 Al. 23. one ef them grant 20 s. per annum out of her part to her two ſiſters parcenary. 
29 E.3. 9. b. and their heices fo2 egaltte ot partition, the grant&s are not joynt⸗ 
tenants of this rent, but the rent is in nature of copartenarp, and 
Akter the death of the one grante the moity of the rent ſhill veſ- 
tens to her iſſue in courſe of cop ircenary,x not ſurvive to the other ; fo 6 
hat the rent doth come in recompence of the land, and therefoze ſh all 
enſue the naturs thereof ; 4 if the grant had been made to them two of a 
tent o s. vz. to the one 10 5, & to the other 10 8. pet ſhall they have the 
rent 


F 


Tüenants in 
tommon. 


Mo tgage. 


Amad man. 


Egtry, and 
Skim, 


Max. 2 I. 


rent in courfe of copartenary, and ſhall, alſo joyn in acjon foz th: 


The like. 


ſoyn renants 
and renants in 
ommon. 


The like. 


Coparceners. 


the Cammon Law. 


ſame, Co. J. 5. 8, a. 2. Caſes of Leaſes, Juſtice Windhanjs 
caſe. 83 : ; 5 1 ; . 0 p { be 3 ” 
12 Af two Coparcerers by deed invented alien both their parts to 
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Co. ibid. 164, 


another in fee, rend ing to them two aud their heires a rent out gf b. 4. 


the land ; In this caſe, they ſhall not be joyn-tenants of that rent, but 
ſhall have it in courfe of coparcenarp; becauſe their right in the land, 
out of which the rent is reſerved, was in coparcenary, | 4 
13 If two tenants in Common be dilleiſed, each of them ſhall 
have a ſeveral aſſtze foz his moity becauſe they claime and are ſeiſed 


by ſeveral titles: but if 20 joyn-tenants be diſſeiſed, they ſhall hate ? 


but one aſſize in all their names; becauſe they have but one joynt 


title. Ny, ported 
14 Ik there be thee jeyn⸗tenants, and one releaſeth to one of his 


38 E,. 26.5, 


Littl. 5 J it, . 
Co ibid, 195.b; 


Litti. 8 372. 


companions all his rigbt, cc. and after the other two are diſſefſed gf C. bd. s. 


the whole; In this caſe, the two others ſhall hate one allize in both 
their names fo2 the two parts; becauſe at the time of the diſletün 
they held theni by a jopnt title: but as to the other third part, hy, 
to whom the releaſe was made, ought to have a ſeveral aſſize of that 
in his owne name; becauſe of that part he is tenant in common, and 
hath title to it by fozce of the releaſe, and not onely by fo:ce of the jopyiz 
ture, | 

15 If two Coparceners have iſlue, each of them a ſonne, amd die, and 
the ſonnes betoꝛe partition are difſeiſed ; in this caſe they thall joyn if 
an Allize; foꝛ, although they claime by ſeveral titles in reſpz of the 
ſeveral deſcents from their mothers, yet in as much as ths land in⸗ 
tirely deſcended from their grand⸗kather to their mothers, they are 
in Law accompted Parceners , and a wait de partitione facienga 
weey betwirt them; and conſequently ſhall have but one Aſ⸗ 
1 In real and mixt actions tenants in common ſhall ſever in ac|- 
on, becauſe they have ſeveral treeholds, and claim by ſeveral titles; 
but thep ſhall have ad ions perſonal joyntly in all their names, as an 
action of treſpaſs , of accompt againſt the Bailiff of their anno}, 
02 the like; and in this caſe alto the ſarvivo2 takes place; becauſe thels 
actions found fn the perſonalty , and not in the realty; and the treſ⸗ 
paſs and damage done unto them (which indeed is the cauſe of. the 


. action) fs joynt ; and therefo:e ought to be jopntly pzoſecute3, and 


ſhall alſo joyntly ſurvive ; and the ſame Law is of Toparee 
ners, | | 

17 If the feoffe in mo2tgage befo2e the day of payment; which 
ſhould be made unto him, make his executo2s and die, and his heire 
enters into the land as he ought, ic. It ſ mes in this caſe that the fi 
offa2 ought to pay the money at the day appqfnted to the erceuto2s, 
and not tothe hetre of the feoffee ; becauſe the money at the firſt a 
crued unto the feoffe in the nature of a duty, and it ſhall be inteat)- 
en, that the eſtate was made by. reaſon of the lending of the 
monep by the feof, oz in reſpect of ſome other duty; _ | ; 

13 An criminal cauſes, as felony, tc. the ad and w3zongof a mad 
man ſhall not be imputed to him; koꝛ that in thoſe cauſes, Actus non 
facit reum, niſi mens fit rea, aud he is laid to be Amens, that is ſue 


mente: And thetekoze his manneſle being the cauſe thereof, and 


not his intention, he is excuſable, C. I. 4. 124. b. 2. Beverleys Cafe, 
19 Littleton ſaith that if 4 man having title to enter into lands, 
dere not do it fo2 feare of beating, mapming, oz death; that then 
be ought to appꝛoach as nete the land, as he dare, to make his clatme: 
yet in this caſs every doubt o2 feare - Ts ſufficient ; fo; it ma coſ⸗ 
2 ernie 


at; 


Liccl.8 313; | 
C-.Inft;pais 3 
196.4,4. 


Co ibid.195 5; 
3.198.4,2, 


Lirrl 8339. 
Co. ibid. zg. b. 


Co.ĩbid. ⁊ 47. 
b. 1. ubi vid. 
Pl. an. 
Plowd,19,2, 


Co. bid. 253. b. 


15 7. 


The Reaſon of 
cetit the ſafety of his perſon, 4 not of his henfes oz gods, foi the fear of 
bitrninghfs houles, ov ot taking away 02 ſpoyling his gods; are not fuf- 
ficient cauſes to make him foꝛbear to make his entry oz tlaime upon the 
land, becanſe he may recover the lame againt, os (at teat) damages 
to the value of them without any e62pozal hurt: And here alſo, though 
the feare do toncerne the perton, yet it muſt net be a vainefeare, bat 
ſach as mop julkly cauſe a conſt ant man to be acktatd by reaſon of tome 
overt ac, as it the adverſe partp type in wait in the way with weapons, 
o by woꝛds menace to beat, maime, Kit, oꝛ ifirp?ifort him,; xe Talis 
enim debet eſſe metus, qui cadere poteſt in virum cofſſtamem, & qui in le 
continet mortis periculum, & corporis cruciatum. od 

20 Af the Donee in taile difcontinne in kee, the reverfion cf the 

Dono? is turned to a naked right; and here, if the Donoꝛ releafe to 
the dilcontinuee, and the Donee die, and the illue in tatle doth reco⸗ 
ver the land againſt the diſcontinuee, he ſhall recover no moe then 
the eſtate taile, and muſt then (by conſequence) leave the reverſion 
in the viſcontinuee ; fo2 he can recover no moꝛe, than was due to him 
by the gift of tho Donoz, which was the caute and groen of his 
title; neither pet in this cafe ſhall the Donoꝛ have the reverffon agatte, 
againſt h's own releaſe. 

21 Whereas divers hold opinion that upon a recoterp had by de⸗ 
fauit in an action of Walt againſt tenant in Dower oꝛ by the courteſic:a 
Qudd ei deforceat [peth not;becaufe p defardt is not the cauſe of the judge⸗ 
ment; Foꝛ notwithſtanding p default there goeth koꝛth a wilt to enquire 
| devatto facto, & quod vaſtum predict, A. (the vefehdant) fecit: Soag 

the defendant may give evidence, and the juroꝛs may find fo? the de⸗ 
fenvant , that no walt was done; as in an aſffze, albeit it be awarded 
bp default , yet map the tenant give evivence , and the Recognitozs 
ef the Aſſize map find fo2 the tenant ; And therefoze in thefe c2 
the like caſes, the tenant 02 defendant non amittit per defaltum, (ag 
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Littl. Se & 674 the Statute and Littleron ſpeak) and they cite F. N. B. in the poitt: J e⸗ 
65 f. bperthelelſe others do hold the tor trarp, becauſe albeit in the woꝛit of 
Wieſt z. c. 4 wal judgement is not given on p upon the default, pet the vefault is 


Fitz. 135. e. 


the principal, and the cauſe df awarding the wzit to er guire of the 
walk, as an incident thereunto; and the Law alwapes hath reſpect 
to the firft and principal ce uſe of a thing, from whence it takes the 
firtt riſe and being. 
Co. bd 364. 22 Where Jepn-tenatits o2 Coparcerers have one and the lame re⸗ 
4 medie > if the one enter, the other ſhall enter alfo; bu: Where the re- 
medies be ſeveral, there it is otherwiſe; As if two Jeyn⸗tenants 362 
Coparceners jepne in a real adion, where their entry is ttot lawful, 
and the one is ſummdned and ſevered, and the dther purſiieth and re- 
covereth the moity ; the other Joyn⸗tenant 02 Coparcener thall enter 
and take the p2ofits with her; betauſe their remedie was one and the 
ſame, Ent where two Coparceners be, and thep ate 7 8 and 
a deſcent is ca, and thry have iſtue and die, it the ifſite of the one 
recover her morty, the other ſhall not enter with het, deckule their re⸗ 
medies were ſevern; and prt Wheri doth hate retoteren, they 
are Coparteners agufne: So fk two Apen e teiled dt lands 
(the one of full age; the other undet age} be diſeiſes, 4c. And the 
diſſeifo2 die ſeiſed and his Mit enter, the ore of the Jcpn-tenarits be⸗ 
ing Mill under age, And after that he comes tv age the heir of the 
* diſeiſo2 lets the lands to the ſame Jopn⸗tenants fo2 theit two lives; 
This is a remittoꝭ ct the moity to hem within age, becauſe his entry 
was congeable; but the other Jepitt t hath but an eſtate koꝛ life 
in the other moi p ty koꝛzte bf the Leate, becanfe his entry wan taken 
awoep, 4c, as Yeu ſhj t find it in Littleron Sect. 696. If A. and B. Jeyn⸗ 
tenants 
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tenants in fe be diſeiſed'by the father of A. who vieth ſelſdo, his tonne 
and heire entreth , he is remſtted to ths whole , and his companion 
Wall take advantage therevf'; Oiherwile here in the caſe of Lice!; 
fo2 that the advantage is given to the infant , moze in reſpec of his 
perſon than of his right , whereof his Companion ſhall take no av; 
vantage : But if the Grand-father had dilleiſed the Jopn⸗tenents, 
and the land had deſcended to the father, and from him to A. and 
then A. hav died, the entry of the other would have ben taken away 
19 * velcent, and therefoze he ſhould not have entred with the 
ett Et. X 

23 It A. de B. be ſeifed of an honſe, and FP. de G. enter into the 
ſame houſe , clayming it to him and his heires , and make a feof: 
ment thereof with warranty to certaine Barrefto2s in the Country 
to be maintained by them; by teaſon whereof A. de B. dare not 
ſtap in the houle, but goes out; This ts warranty that beginnes 
by diffeifin ; becauſe that feokment was the cauſe why A: de B. leiſ the 
polſeſſfon of the fame honſe, = *' | 
24 Aka ſubjeck make a gift in tail, the remainder to the Bing in 
fee , Albeit the woꝛds of the Statute of 34 H. 8. cap. 20. be (whercof 
the reyerfien or remainder at the time of ſuch recovery had, ſhall be in 
the King , &c, pet ſ&ing the effate taile was not 92tginliy creatyy by 
the King, the eſtate taile may be barred by a Common recovery : 
Solikewiſe if P2ince H. ſonne of H. 7: had made a gift in tails the 
remainder to H. 7. in fee, which remainder by the death of H. 7. had 
deſcended to H. 8. Do as he had the remainder by deſtent; pet in 
Ns caſe alſo a Common recovery weld have barred the eſtate 

25 Popham Chief'Juſtice ſaid that it Was adjadged in Sands his taſe, 
that no fine was due to the Lov eithet upon ſur tender oꝛ deſcent un⸗ 
till aymittance : Foz the admittance is the caule of the fine, and it 
after the tenant dente to pay it, that is a fozfeiture, And ſoit was 
alſo reſolved by Wray and Periam in a caſe bet wixt Sir Nich. Bacon and 
Flat man. | . 
26 Ak a Clerke be pꝛeſented to a Biſhop to be admitted to a Vene⸗ 
fice, and he retuleth him in p2etence of inſufficiency 02 other vefect; 
Ja a Quare impedit the Biſhe p ought to alleadge ſome -partitular 
crime 02 cauſe why he vid not admit him, and not generally, quod 
non eſt idoneus, quod eſt criminofus; ſchiſmaticus, inveteratus, 02 the like: 
Foz although it belongs not to the Kings Court to determine 
ſthiſ mes oꝛ hereſies; yet the oꝛiginal cauſe ofthe ſuit being metter, 
whereof the k ings Court hath conutance, the cauſe of the ichiſine o2 
hereſie; foz which the pzeſente is refaſed , onght to be alleadged in 
cettaine > to the intent that the Kings Court may conſult with Di⸗ 
vines, to knom whether it de kehitme 02 no, and it the party 
be dead > may ther eupon vit ect the Jury which is torry it. 

27 Ik a man fite föz felony 5 his one goods are not fozfeites un⸗ 
till it be kound dy the tnotament Vetb2y the Cotoner, in caſe ołdeath, 
02 other wile 14tvfilip tound upon terozd, that'the felony waß the 
cauſe 0 yt3 tigt; #02 if the godds ol any Man be fotfeited, gnely 
by reston of thfs Aying, witheut moꝛe, then a man map have ſuch 
gods fo fozfeited by pietcriptton, as he may have walls; elteipes, 
treafare trowe, e. but in as much as bona fugitidorum are nt fo2- 
fcited , unzfll the flight be lawfully pzoved upon tstozs, and beiauſe 
thkngs fozfettedby” Hatter vt reco2d cannot be tlaymed by p2oſcyiptt- 
on, which is a matter {hi tutt; fo2 this tanſe they eannot vs ted by 
p!efcription, l my, 32 „ne Eu, 

28 Deodands urg the gods; Whith cauſed the death of the Ane 
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So. bid. 110. killed by mitfoꝛtune , and are not fo2feſt > untill it be found upon re- Deodands ny 


b.. coꝛd, that they were the cauſe ot his death» and therefoze they cannot forteited by 
be claimed by p2eſcription no moꝛe than bona fugitivorum, foꝛ which — ad. 
Vide ſupras 27. | TI ark | | wy 

M. zo, & 31. 29 In an action upon the cafe upon Aſſumpſit, the Plaintiff counts, Trial of a 4g 

El. that the defendant at London did aflume , that ſuch a hip ſhould ſail done in Fra 


— n from Melcomb Reg. unto Abiville in France ſafely without violence, ac. 

Co.lnft, pars x and that the Ship ſapling thitherwards was arreſted by the King of 

261.b, France, upon the Riter of Somme «within the Kingdeme of France, 
&c. And iſſue was joyned whither the chip was ſo arreſted oz not, 
and befoze Wray Chief Juſtice in London it was found fo: the Plain- 
tiff; and in arreſt of judgement it was moved, that this iſſue ariing 
merly from a place, which was out of the Realme, could not be 
tried, and that if it might be tried ia England, the trial Chould be by a 
Jury takea out of Melcome,becauſe by common intendment they might 
be beſt acquainte with the arreſt ; But it was reſolved, that, al- 
though it be true, that where the contract am the perkozmante there» 
of are-both. of them done 02 to be done beyond ſea, there will want tri⸗ 
al in our Law; yet in this caſe the Aſſumpſit . which is the ground and 
ozigtnal cauſe of the adton, being made at London, the trial thereof 
maſt of neceſſitp be there alſo : The like caſe was adjudged in P. 28. 
El. bet wixt Hugh @ynuc Plaintiff, anp Evangclitt Conſtantine Defen- 
Ait. | N wed, 

v3 $66 oe 30 It is neither Cœlum noz Solum, but Ligeantia and Obedient ia, that 


Calvins caſe. 


One may be 


born in Eng- 


make the ſubject bozne + feꝝ it enemies ſhould come into the Realm, ;,,, „and yet 


and poſſeſie a town oz fozt, and have iſſue there, that (Cue is no ſub⸗ not within ch; 


ject tothe King of England; although he be bozn upon his ſoile, and Kings allegi- 

under his meridian; becauſe he was not bozne under the ligeantce of ancc. 

a ſabject , noz under the pꝛotection of the King, 4c, And therefo:e when 

St:phano Ferrara de Gama and Emanuel Lewes Tinoco, two Poztugels 

bazn , comming into England under Nu, El. fate conduc , and li⸗ 

viag here under her pzotection , jopned with Docto2 Lopez ta treaſon 

within tits Realme againſt her Pajeſtie ; Ja that caſe t no points 

were reſolve); 1 That their indiqment ought to begin, that they 

intended treaſon contra Dominam Reginam, &c. omitting theſe wo zz; 

(naturalem Dominam ſuam) and ought to conclude contra ligcantiz ſuæ de- 

birum : Bat if an alien enemp come to inra be this Realm, and be 

taken in warre, he cannot be indicted of treaſon ; fo? the indictment 

cannot conclude contra ligentiæ ſuæ debitum, betauſe he ne:er was in 

the Kings Pꝛotegion, no2 nerer owed. any manner of ligeance unto 

him but malice and enmity, Aad therefoze ſach an alien enemy ſhall 

be pat to death by +iartial Kaw. As it was in the caſe cf Perkin 

Warteck, Anno 15 H. 7. who by the opinion of the Judges was 

to be executed by Partial Lam, which was done accozdingly, 
Co. l 7. 15.3.3. 31 Albeft, ſince K. James tooks upon him the Crown of England, A Poſtratus 
Calvins talc, a Poſtnatus fn Scotland (92 any of bis polterity) be the heir ofa Nable- cannot be no- 

man ol Scotland, any by his birth is legitimated in England, ſo that — — 

he may inherit Lande as well as, a natural bone ſabjed; pet he is (can, 

none of the Pers 02 Nobility of England, Jos his natural ligeance 

and obedience. due by, the Law of nature , maketh him a ſubject and 

no alten within England: But that ſubjectian maketh bim nat noble 

within England; becauſe Nobility had his flit o2tginal by the Kings 

Creation, and not at nature. OS 1 $64.5 n 
Co. ln. 4. 32 Vide 3 E. 3. Wit, Alizz 446. In debt. il man count of aleaſe, Len m a, 
zul wers caſe, ko pears in one Countp, ol land in an ther County, he ought to b2ing tier coun; 

his action in the County where the Leaſe was made, and not where 

the land lies: fo the contract made by the Leaſs is the ground and 

cauſe of the aaton. ; | 3, The 
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| 33 The Plaintiff counteth, that H. H. recovered againſt him 20 1. 


outlawed him after Judgement in the name of H. H. and therenyn 
imp iſoned him in Norfolke, laying his action in that County where 
he was impꝛiloned; whereupon the Defendant making objection, 
that the action oaght to have ben layd where the wrong did begin by 
the parchaſe of the cap. ad ſatisfact. exigit, cap. utlag. viz. in London, Jt 
was reſolved that the action was well layd in Norfolke, where the 
Impꝛiſonment, the moſt viſible wrong, was, being (indeed) ſhe 
chiete ground and caule of the action, 6 

34 If a Leaſe be made in one County , and the land lies in ano⸗ 
ther, the action of waſt ſhall be brought where the land lies, and 


not where the Leaſe was made, although the terme be paſt; fo2 ſhe 


land and damages, oz damages onely koz the walt, which is local, 
ſhall be recovered, and are the ground and canſe of the ſuit, So al⸗ 
ſo in all actions real, if any iſſue artiſe upon the land, oz in any atti⸗ 
on, in which the poſſcCion of the land 02 a thing local, oz that which 
ariſeth upon the land by reaſon thereof, is to be recovered, all thuſe 
ſhall be brought in the County where the land lies; As in a wit of 
right of ward of land, oꝛ a w2it of intruſton of ward, they ſhall be 
bꝛought in the County where the land lieth, although the refaſal o2 
the Seigntoꝛy be in another County: Likewiſe in a w2ft of right of 
ward of the body onely, that ſhall be bꝛought in the County where the 
land lies; foz it is in the right and f?wours of the land: But the 

zit ok Rawiſchment of ward ſhall be brought where the Raviſhment 
was, and not where the land is, oꝛ where the bodie iz carried; fo: 
that action is founded upon the Raviſhment, xc, 36 H. 6. 14. 22 R. 2. 
Bre. 937. & 12 Eliz, Dyer, 289. 

35 It the Commons of the Town ot A. and ot the Town of B. are 
adjacent, and vught te habe Common promiſcuè the one with the other 
bec iuſe of vicinage, and within the Town of A. there are fifty arcres of 
Common, and in the Town of B. 100 acres of Common ; In thts 
caſe the Anhabitants of the Town of A. cannot put mo2e cattle into 
their Common of 50 acres than it wil well kep without any reſpuct 
at all to the Common within the Town of B. nec è converſo; fo? the o⸗ 
riginal cauſe of this condition by reaſon of vicinage was not fo2 pꝛelit 
but to p2eveat ſuits in Champion Countries fo2 the recipꝛocal eſcapys 
of the one Co wn into the other, | 

36 Jn all caſes when an intereſt o2 eſtate commenceth upon a 
Condition p2ecedent, be the Condition oꝛ Ac to de perfo2med by the 
Plaint ite oz Defendant oꝛ any other, oꝛ be the condition in the affir- 
mattve 02 the negative; there the Plaintife ought to ew it in his 
Count, and averre the perfo2mance of it; fo2 there the intereft oz e⸗ 
ſtate commenceth in htm by the pertoꝛmante of the Condition > and is 
not in him till the Condition be perfo2med : but it is otherwiſe when 
the intereſt oꝛ eſtate prfſeth p2eſently and vef#s in the grante , arſo 
is to te defeated by matter ex poſt facto, on Condition ſubſequent, he 
the Condition oꝛ Aa to be perfozmed by the Plaintife 02 Defendant 
02 by any other, and be the Convitton in the affirmative o2 the negu⸗ 
tive; there the Þlaintffe may count generally without ſhewing the 

rfozmance of it; and it ſhall be pleaded by him that will take ay- 
vantage of the Condition oꝛ matter ex poſt facto; foz every one ought 
to alleadge that which makes fo2 him, and is fo his advantage; but 
wars ſhal be compelled to p2oouce that which makes againſt him, Vicſe 
Intra 25. 20. 

37 The Loꝛd of a Copihold Pannoꝛ, within which the Copiholders 
might by cuſtome lop the timber trees foy eſtovers and neceſſary 4 
paire 
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paire of fentes, c. makes a A eaſe thereof to A. fo: 21 pears, except- 
ing the timber tres; A Copihold tenant having lands upon which 
ſach timber grew, ſurrendzed his eſtate to another, who was admitted 
by A. the Lefſ& of the Pannoꝛ, and lops the trees fo2 neceſſary repair 
of fences : Now the queſtion was; whether the Copihold tenant being 
admitted by A. who had no intereſt of the tres by reaſon of the erce- 
ption, had power to lop them, becauſe Nemo poteſt plus juris ad alium 
transferre, quam ipſe habet: And it was reſolved that he might lawfully 
lop them, becanſe the effate of a Copiholder is not derived out of the 
eftate oz intereſt of the Lozd of the Panno2(foz the Loꝛd is but as it 
were an Inſtrument to convey the grant of the Copihold ) but the 
Cuſtome of the Pannoꝛ (after the grant is made) is that, which e[ta- 
bliſheth and makes it firme to the G2zante ; Do that although the 
grant be new, yet the title of the Copiholder to the p2ofit of the tres 
is ancient, and ſo ancient, that by fozce of the Cuſtome it excevs the 
memoꝛp of man, Vide Co, 4. 27. b. Taverners caſe, & 28 b. Weſticks 
Caſe, Vide 30. 22, 23. 
38 Gore (the husband of Agnes) being ſick, Roper the father of It may be 
Agnes pꝛocures an Tlecuary of Marcin the Apethecarp by the adviſe murder, 
of Docto2 Grey into which Agnes ſecretly puts Rats-bane to poiſon hough not 
ber husband, and the 18 of May gives part thereof to her husband, 4. 
who thereupon became very ſicke, Roper alſo and another eating part 
thereof became very ſick ; at laſt Martin (being taxed fo2 making the 
Elecuary in that manner) the 21 of May ſtirres it, and alſo eats part 
thercof, and dies the next day: And it was reſolved by al the Judges 
of England? that this was murder in Agnes, and that this caſe did not 
differ from Sanders caſe in the Commentaries, although Martin by ſtir⸗ 
ring it made the poiſon moze fozcible ; fo2 the ſtirring , ac. without 
putting in the poiſon could not be the cauſe of his death; and the Law 
joynes the murderous intention of Agnes in putting the poiſon in⸗ 
to the Electuary to kill her husband with the event, which inſaed 
thereupon, viz. the death ok Martin; foz the putting in ok the poiſon 
was the cauſe, and the poiſoning and death ol Martin was the event, 
Quia eventus eſt qui ex cauſa ſequitur, & dicuntur eventus, quia ex cauſis 
eveniunt. So if A. puts poiſon into wine with an intention to kill B. 
and C. conceiving it to be ſugar, ſtirres it, dꝛinks it, and dies, this 
is murder in A. It is otherwiſe where Rats-bane ts layd with an in⸗ 
tention to kill rats, and one takes it, eats it and dies; foz there was 
no felontous intent, c. 

39 Upon grant of a Pannoz; attoznement of an infant (being An Infant ſhul 
tenant of the ſame Panno2) is god, and in a Per quæ ſervitia againſt do his ſervice! 
an infant, that hath the tenancy by deſcent , he ſhall not have his age; A. 
becauſe at firff the Loꝛd departed with the land in conſideration that 
the tenant ſhould hold el him, perfozme ſervices , pay a pearely rent, 
xc, and the tenant is in Law called tenant paravailc, becauſe the 
Law pꝛeſumes that he hath benefit and availe above the ſervices which 
he doth, and the rent which he payes to the Leds: And theretoꝛe it 
is againſt the reaſon and parpoſe of the creation of the tenure» that, 
when the heire hath the tenancy paravaile by deſcent , he ſhould not 
pap the annual rent, et. which was reſerved upon the Creation of the 
tenancy : And this is thereaſon , that the heire of the tenant , who 
hath the tenancy by deſcent , map be diſtreined foz the rent , tc. arrere 
during the mino2ity, and ſhall not therefoze have his age, ic. 

40 Fo? every feding of the Cattle of a trangor upon a Common, Treſpaſs for 
the Commouer ſhall not have an Aſſiſe, noꝛ action upon the caſe (as his common, & 
caſe lies) but the depaſturing ought to be ſuch,per quod le Commoner,xc, rd. 
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ſuuminde per totum idem tempus amiſit, &c. So that if the tteſpaſſe be 
ſo little that he hath not any lofſe, but that fill ſuffictent remaines 
foz him to depaſture his cattle : In that caſe the Commonoꝛ ſhall not 
take the Strangers Cattle damage feſant, neither ſhall he have any at. 
on fo2 it: but the tenant of the ſofle may in that caſe have an action 
Bo if a ſervant be beaten, the Paſfer ſhall not have an actton fa 
that battery, except that by reaſon thereof he loſeth his ſervant 
ſervice ; but the ſervant fo2 every flight battery may have an adton;; 
and the cauſe of this diverſtty is, fo2 that the Maſtor receiveth no da⸗ 
mage by the perſonal battery of his ſervant ;/bat by reaſon of. a per 
quod, & per quod ſervitium, &c. amiſit; Mo that the oziginal Actis not the 
canfe of his action, but the conſequent upon it, v12. the loſſe of his ſer⸗ 
vice; and the ſame reaſon holds in the caſe of a Common, as above ſaid. 

41 Quando diverſi deſiderantur actus ad aliquem ſtatum perficiendnin, Co. l. 10. 45. 256 
plus reſpicit lex actum originalem, quia cujuſque rei potiſſima pars eſt prin- Tampets cale; 
cipium : And therefo2e if A. poſſeſt of.a Leaſe fo2 the terme of 5 00. 
yeares demiſsth the terme to B. foꝛ lite, the remainder to C. and the 
bsires of his body, and makes B. his executoz, and dies, and after B. 
is poſſeſt of the Leaſe, C. relsaſeth to B. all his right in the terme; 
Jn this caſe , although it was objected, that the releaſe was void; 
becauſe C. at the time of the releaſe , had no eſtate in him, but enely 
a poſſibility , the whole effate and terme of pesres being in B. fo that 
after the death of B, C. might enter upon the Leaſe againe notwith- 
ſtanding the releaſe; yet it was reſolvsd, that C. by that releaſe had 
extinguiſhed all his right and title in the term, and had fired it in B. 
becauſe the deviſe by A. and the aſfent- of B. the executoꝛ (appearing 
by his acceptance of the releaſe) were as the oꝛiginal and fundamental 
cauſes of the intereſt of C. and the death ot B. is but a meane to bʒing 
the Leafe in poſſeſſion , and gives nothing at al; foz that the whole 
intereſt accrues by the deviſe , and is executed by the aſſent of the 
executoz, and therefoze C. hav net onelp a poſſibility , but like- 
wiſe ſuch an intereſt as might well be releaſed, 1c. But in 
that caſe a gꝛant by C. to a Stranger had ben void. 

42 Every Dtatute, D2dinance, and Pꝛoviſton, which is to be made Co. l. 10.140. a 
by fo:ce of the Commiſſion of Hewers ought to conſift of 4 cauſes, | Ngbelges cate 
1 The Paterial cauſe, which is the ſubſtance, 2 The Fozmal 
cauſe , and that is the manner with convenient ctrcumftance, 3 The 


Fulwoods cafe; 
Co.1.4.66.b. 


. Efficient canſe, and that is their authozity attoꝛding to their Commit: 


ſion, 4 The Final cauſe and that is pro bono publico , & nunquam pro 
prĩvato. The conſideration whereof will be as ſo many Dea-marks to di- 
rect the Commiſſioners how to ſtœ re in the execution of thetr charge, 
and how to o2der the liberty which is given them by the Statate of 
23 H. 8. 5. viz. te make ſuch Ordinances, &c. according to their one 
wiſedomes and diſcretions , &c. which wozvs are meant and ought to 
be tyterpzeted , according to Law and Juſtice , Foz every Judge 02 
Commiſſioner ought to have duo grana ſalis, viz, unum ſapientiæ, ne fir 
inſipidus, & alterum conſcientiz, ne fir diabolus; And diſcretion is wel 


. deſcribed to be, ſcire per legem quid fit juſtum. 


ine in a Leet 
dught to be di- 
fin, and not 


43 In a Lt, a fine of 6 li. put upon all the Jurozs joyntly, by the Co. l. 17. 42. b. 
Ste ward, ( becauſe they would not pꝛeſent a thing, which by the G9ſrezes cale. 
cuftome of the Pannoz they ought to pzeſent) is not duly impoſed, 
but ought to have been aſſefſed upon them ſeverally ; loꝛ that the cauſe, 
which occaſioned the fine , is feverat, becaufe the refubal of each of 


them is ſeveral and perſonal , and the refufal of one ts not the refuſal 


of another; and therefoze if ſome of them refuſe , and the reſt 

be readie to pꝛeſont, onely thoſe that refale- are to be finep, «c. 

44 Ik a man taks beaſts damage feſant; andthe other offers _ Fitz. 69. g. 
| C2 cient 


— 


50 The Reaſon of Max. 2, 


cient amends, and he refuſeth, ic. Pere if he ſue a replevin, cc. 
koz the Beasts, he ſhall recover damages onely foz the detinue of 
them, and not foꝛ their taking; fo2 that the cauſs ot taking them was 
lawkull. | | 
Firz. 79. h. 45 The Peace ought no be granted againſt any without god cauſe; Binding #14, 
and therefoze by the ancient courſe of the Law the party complain Peace. 
ing uſedto make oath befoze a Paſter of the Chancery > that he was 
in feare, ic. of ſome co2po2al damage, and div not take that oath fo2 
malice againſt his adverſary : the like ought to be obſerved by the Ju- 
Kices of the Kings-Wench and of Peace, | | 
Fitz. 95. d. 46 Af a man winne anothers money with falſe dice, he that is decet- —— a 
8d may have an action of Deceit again the party fo deceiving him 
Ind in this caſe although the Defendant do not entice the Plaintife 
td play, yet it t mes he map well maintaine that action againſt the 
Vetendant; becauſe the excitation to play at dice, is not the cauſe of 
ti e action but the caſting of the falſe dice. c. by which he wonne the mo- 
n2y, et. b 
Fitz. 104. l. 47 At a man acknowledge a Statute Staple, oꝛ Statute Merchant Pures. 
by dures, tc. he may have an Audita quærela to avoid it, becauſe the im- 
pꝛiſonment was the cauſe thereof, 
plowd. 19. a. 48 Ik a man by dures be compelled to ſeale a bond, he ſhall avoid Dures, oro. 
Fogaſſaes caſe, it: Ho if a mans arme be d2awne by compulſion, and by that oc- cher compil 
caſton the weapon in his hand kills another, that is not felony ; n. 
Likewiſe if an infant under the peares of diſcretion, oz a man de 
non ſane memo2p kill a man, they ſhall be excuſed, becauſe their 
ignozance, and not any wicked intention was the cauſe there- 
of 


M. 20. H.7. 12. 49 If oneretaine another to ſerve a yeare fo2 20 s. wages; here, Wage rr 
per Rede. ft theſervant demand the 205. he ought to ſhew that the time is paſt, Years {ri 
— 2 viz. that the peare is expired, and e ought to plead certain, becauſe 
— his action is given in reſpec of the yeare paſt, and ot᷑ a thing done in 
time, and the time is parcel of the cauſe of the demand, and p2eceves 
the demand, 2 
3 59 In Olivers caſe in the Commentaries, thoſe that ſtod by and ab- All priacjal 
1 © betted the Murdeters, were as well pꝛincipals, as thoſe that killed in Mu, 
him; becauſe the number of them then pꝛeſent, and ready to ſtrike 
him, ſhall be adjudged the cauſe of his terro2, and of the abatement 
of his courage, and an occaſion to make hint deſpaire of defending - 
himſelfe > and by conſequent that terroz was the cauſe of re⸗ 
cetving his wounds; and the wounds the cauſe of his death. 
Plowd.99.b. 51 Amongft the matters of the Crowne in the Commentaries, divers Murder, 
Waben of che perlons having a malicious intention to murder Dodos Ellis, killed eth, 
5 his ſervant unto whom they bare no fozmer malice; pet was it ad- r Hillel 
judged Purder, becauſe of their murderous intention, which was 
the cauſe of his death; it is otherwiſe when one having no malici⸗ 
ous intent, joynes himſelfe with others, that rommit a murder; foꝛ 
chat is but Pan-flaughter in him, that ſo ſuddenly jopnes with 
m. . 
44 E. 3. 14. b. 52 Aman makes me ſweare to bing him money to ſach a plate, Terrour, 
14 Aff. Pl. 20. Q2Ciſe he will kill me, J bzing it accoꝛdingly, this is felony. Do 
Finch 1b. il he make me ſwear to ſurrender my eſtate unto him, and J do to 
afterwards, this is aviſſetfin to me. N 
21 E.4.68.b. . 53 One impziſoned till he be content to make an Obligation at a- The like. * 
Finch o. nſſther plate, and afterwards he voth ſo, being at large; yet he ſhall 
Avoid it by dures ot impꝛiſonment. a 
z E. 3.84. 54 Dutlawry in treſpaſs is no fozfeitute of land, as Outlawry On 
Finch 10. Of felonyts; top although tbe not appearing be the cauſe of Oatlaw- fes 
| ry 


8 


feiture. 
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ry fn both, yet the koꝛce of the Outlawry ſhall be eff@med acco2airg. 
to the heinoulnels of the offence, which is the pꝛincipal cauſe and foun- 
dation of the p2oceſle, | SY | 
villenage. 55 A man and a feme ſole have a villein, and afterwards enter⸗ mur ⸗ Finch co. 
ry, and the villeine purchaſeth land , they ſhall not have the land by en⸗ 
-— 6 but by moities Joyntly oꝛ in Common, as they had the vil⸗ 
in. 
An action for 56 Ik one deliver gods to another, and after the Bailoz relesſe 22 H. 6.1. 
goods bailed. to the Watl& all actions, the Baile dies, in a wait of Detinue bzought Oo. l. 10.5 eb. 
0 againf his exetutoꝛs, they ſhall not take advantage of that releaſe; =" cale. 
koꝛ that determines by the death of the Bailee , and the action given a- 
gainſt the execato2s is a new action (although of the ſams nature) 
grounded upon their own deteiner. 
Election of an 57 Ak à xent charge be granted to A. and B. and their heires , A. di⸗ C--loft.pars 7; 
Annuity, or ffrefneth the Beaffs of the Gzantoz, who ſueth a Replevin, A. f- 1451+ 
— voweth ko himſelfe and maketh Conuſance koz B. A. dieth and 5B. 
ſurviveth , Here B. ſhall not afterwards have a wit of Annuity; fg, 
the election and avowry koꝛ the rent of 4. barreth B. of any election 
to make it an annutty, albeit he aſſented not to be the avowry ; be- 
. cauſe in that caſe the ac of one joyn⸗tenant barreth the other, and the 
1 election takes his riſe from ſeveral cauſes, viz. the land 03 the perſon; 
8 and the rekoꝛe when the slection once fixeth upon the land, it cannot 
afterwards charge the perſon : It is otherwiſe when a man map 
have election to have ſeveral remedies fo2 a thing, that is merly per- 
ſonal oꝛ merely real from the beginning: As if a man may have an 28 E.3.98 b. 
action of accompt , 02 an action of debt at his pleaſure , and he 27 E. 3. 3910. 
| bzingeth in an action of accompt , and appeares fo it, and after js 
"= non-ſuit 5 pet may he have an action of debt afterwards becauſe 
. both actions charge the perſon: The like Law is of an Allie, 
o2 of a wit of Entry in ths nature of an Alliſe, and the 
like, | 15 E. 4. 16. 
58 In an action of accompt againſt a receivour upon a receipt ofgni)- 10 E.4,5. 
IN" nep by the hand of another perſon foz accompt render (unleſſe it be hy Co. Inſt. pars r 
the hands of his Wife oz Commoigne ) the defendant ſhall not wage 2562 f 
his Law; becauſe the receipt is the ground of the action , which Iyeth. * 1 pag 
not in p2tvity bet wirt the Plaintife and Dekendant, but in the notice 2 — 
of a third perſon; and ſuch a receipt is traverſable: a But in an action 1 H. C. 1. b. 
of debt upon an arbitrament, and in an action of Detinue by the bail- 8 H.. 11, &c. 
ment of anothers hand, the Defendant ſhall wage his Law, becauſe 
the Debet and the Derinet is the ground of thoſe actions, and the con⸗ 
be trac oz bailment , though it be by another Hand is but the tonvey⸗ 
enk ance, and not traverſable, : 
d. Deſcent to 59 Land is given to a man and his wife and the heires of their tuo Ei**!-S 662. 
Daughters, & bodies, and they have iſſue a daughter, the wife dies, the husband takes * 
2 Copar- another wife and hath iſſue another daughter, and diſcontinues the 
taile , and after diſſeiſeth the diſcontinuce , and ſo dies ſeiſed ; Bere, 
the land ſhall deſcend to both the daughters; but pet they are not Cy⸗ 
4 parteners; becauſe they are in by ſeveral Titles, viz. the eldeſt is rij- 
mitted by foꝛcs of the intaile to the one moity 3 and the other hath ie 
2 ſimple -by, fozce of the deſcent from her father : but in this cale, 
the eldeſt ſhall out the youngef by her action of Formedon. 
Recovery in 6e Jf the heir of the part of the mother of land, whereunto a war⸗ Co. inſt. pars 1 
e, WW rake, ranty is annexed, is impleaded and vouch ober, and judgement is 13.21 
given againſt him, and foz him to recover in value, and dieth be⸗ Fl. Co. 292.516 
ry i foze execution, the heir of the part ol the mother ſhall ſue execution | 
4 to have in value againſt the voucht ; foꝛ the effect ought to purſue the 
| cauſe, and the recompence ſhall enſue the loſſe, 75 
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The Reaſon of 


is the pꝛincipal debto2 ; foꝛz the rent iſſueth out of the land, and in an 
Aſſiſe fo2 the rent the land ſhall be put in view; and if the land be 
eviced by a title paramount, the rent is avoided, and after ſuch e⸗ 
viction, the perſon of the Feoffee ſhall not be charged therewith; foz 
the perſon of the Feoffe was onely 


ok the grant out of the land, dc. Mowbeit Homage, oꝛ any other 


Co. ibid. 2 10. a. 


I, 


F. N. Br. i 5 od. e 
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Co. Inſt. pars 1 


245. b. 2. 


ſpectal co2po2al ſervice, muſt be done to the perſon of the Loꝛd, and the 
tenant ought by the Law of convenience to ſe k him, to whom the ſer- 
vics is to be done, in any place within England; fo2 that and the like 
ſervices are due and iffue out of the land in reſpec of the perfon, 


62 Af a man recover in value againff the baron by warranty of 
the anceffo2 , pet the feme of the baron ſhall be endowed; becauſe 
the recovery was had by fozce of the warranty made, and not by rea- 
fon ol any eigne title to the land. 

63 If land be given in Frank-marriage, and after the Donees are 
divo2ced » the party by whom the canſe of the Divozce was firſt mo⸗ 
red, ſhall loſe the land; as i the feme ſued foꝛ it, the baron ſhall have 
it, & E contra. Tamen quzre ; fo2 one bok ſatth , that the land ſhall be 
divided betwirt them. per Fitzherbert. 

64 Ik a man be condemned in frefpaſſe od debt upon an obligation, 
(where he denies his der d) at the ſuit of the partie, and after he that is 
condemned is taken by Capias pro fine'at the ſuit of the Ring, and 
committed to the Gaole ; here, if the Gaoler ſuffer him to eſcape , the 
party ſhall have an action of debt againſt the Gaoler foz this convem- 
nation, and yet he was not committed to him at his ſuit, but at the 
fait of the Ring: Yowbeit , within the yeare after the condemnation 
and judgement given, this ſuit foz the King ſhall fervee as well fo2 the 
pat as foz the King , becauſe the King was entitled to it by the par⸗ 
ty, to2 his ſuft and judgement was the cauſe of the Kings fine: 
It is otherwiſe after the yeare , becauſe it will be intended they are a- 
gred, and then the party is put to his Scire facias,xc. 

65 Ik a Baſtard eigne after the deceeaſe of the father entreth , and 
the King ſeiſeth the land fo2 ſome contempt ſuppoſed to be committed 
by the Baffary, and the Baſtard dies, and his iſſue is upon his petiti⸗ 


on reſtoꝛed to the poſſeſſion , foz that the ſeifure was without cauſe ; In 


this cafe, the Mulier is barred fo2 ever; fo2 the poſſeſſion of the King, 
when he hath no cauſe of ſeiſure , ſhall be avjuvged the poſſeſſion ot 
him, foꝛ whoſe cauſe he ſeiſed: But if after the death of the father 
the Mulier be found heire and within age, and the King ſeifeth ; An 
that cafe , the poſſeſſion cf the King is in right of the Mulier , and 
veſteth the actual poſſeſſion in the Mulier, foz that ſhe was the cauſe, 
that occaſioned the ſeiſure > and conſequently the Baſtard eigne is in 


tuch caſe fo2e-incloſed of any right foz ever: Hs it is likewiſe, when the 


King ſeifeth foz a contempt os other offence of the father oz any 
other anceſtoꝛ; fo2 in that cafe allo, if the ifſne of the Baſtard eigne 
upon a petition be reffo2ey , foz that the ſeifare was without cauſe, 
the Mulier is not barred, foz the Baſtard could never enter, and con- 
ſequently could gaine no eſtate in the land, but the poſſeſſion of the 
King ſhall be adjudged in the right of the Mulier, and the rather foz 
that the father o2 other anceſtoꝛ of the Mulicr was the cauſe of the ſef- 


ſure 
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Marx. 2 l. 
61 He that will take ayvantage of a re-entryfo2 non payment of Demand 
rent, muff make demand of the ſame upon the land; becauſe the land Pon che land, 
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by aſſignment, 


the Common Law. 


tt tee mes the Coꝛpoꝛation is ipſo facto diſlol ved, fo2 the rent and farme 
were the caule ot thetr incoꝛpoꝛation. 


22 Cujus eſt dare ejus eſt diſponere. 


: A. bargaines and ſels the Panno2s of D. (unto which an Au 
vowſon was appendant) with the appurtenances unto B. and his 
beires , provided alwayes, that B. regrant the Advowfon to A. dej- 
ring his lite; B. dies, not having regranted the Avyowſon to A. who 
enters foz the Condition bꝛoken: Pere, whereas it was amungſt - 
ther things objeced , that this Proviſo could not impozt a Condition, 
becauſe the Bargatnoz did onely covenant with the Bargainee , ard 
therekoꝛs the Bargaine ſhould alſo be under ſtod onely to Cobenant 
with the Bargainoꝛ, and ſo that Proviſoſonely to impozt a Covenant 
and not a Condition: It was reſolved, that it had, the fo2ce of a Coi- 
dition; befauſe it was not unjuſt 02 unequat , that the Bargaing2 
from whom the land moved, ſhould annex what Convitfon ſoever he 
pieaſed to the effate of the land: fo Cujus eſt dare, &c. 

2 Ik a man ſeiſed of lands in fer makes feoffment to the uſe of 
ſuch perſon and perſons , and to ſuch effate and efates, as he ſhall 

point by his will; here, by operation of Law the ufe reſts in the 
feoifo2, and he is ſeiſed of a qualiſted tie, viz. until declaration ard 
ttmitatton be made accozdfing to his power; ſo aiſo when a man 


makes feoffment to the uſe of his laſt wilt, he ts in the mean time 


feffed to the ufe of himfelfe and his hefres, 

3 Legiantia naturalis map be p2operly ſaid to be pura & indefinita, 
but Legiantia acquiſita, map be lim ed accoꝛding to the will of the 
Aing that grants it, as to an alten ans his hetres, oz to him and the 


53 


Co.. 2.7 1 b. z 


The Lord 


Cromwels caſe, 


Co. I. C. 18. . 1. 


Sir Edward 
Ceres calc, 


Co. l. 7. eb, 4s 
( alvias calc; 


hetres of his body, oz to him foz lite onelp, 03 upon Condition) dc. 10 


Cujus eſt dare, &c. 

4 Jf A. grants lands to B. ſoz life, the temainder to C. fo? life, am 
ik C. die, living B. that then they ſhall remaine to D. fo2 life: here, 
although it was obfeced , that the remainder to D. was votd , he⸗ 
cauſe limited to commence upon a Condition, whereof none can 
take advantage but pꝛivies; pet it was avjuvgev god; Foz that 
God hath committed ali woꝛdly things to the oꝛder and difpoſe ol men; 
So that when any doth lawfully enjoy fuch things, he may oꝛder oz 
convey > 82 give them where, when, and how he pleafeth accoꝛding to 
his intent and meaning, ſothat his intent be not againſt Law, q« 
gatnſt Reaſon, 02 repugnant: And therefoze in this cafe when the 
Ieffo2 appoints the rematnder tothe Pefendant ut ſupra, his intynt 
ts plainly diſcoverev thereby, and reaſon requires that his intynt 
ould be perfozmend, viz. that the remainder ſhontd take fed in man- 
ner and fozme as he hath appointey, 3 

5 If there be 1 ozd, and Tenant, and the 1 oꝛd holds by a Capon, 
02. an Egge, 02 12 d. rent, Here the Low ſhall not come to ths lin 
and take a Capon, an Egge, 02 12 d. being arrere, although he tino 
it there, but the onely temedie ts to diſtrein fo2 tt; Powbeit in that 


caſe ff the Tenant have 20 Cann, 20 egges, 02 205, of Dilver , it 
is in the power of the Tenant to give the Loꝛd which Capon , Egg, 
o2 twelve pence he plealeth: Do that the is not given to the 


Lo2d to take, which of them hs will; but to the Tenant, who is to pay 


the thing, | | 
6 Kur Leſſoz cobenants, that the Leſſee ſhall have ſuſticient Herge⸗ 
bot, c. by the aſſignement of the Lellezs Baflicke: Pere, it was 
ſaid (by Baldwin and Fitzherbert) that the Wee might take 4 
| pts 


Plowd. 24. b. 4. 


& 31. a. 4. 


Celfbriſt, and 
Beinſbin,ibid; 


34.7, 
* 


Plewd. 96. 2. 4 


woodlands 
caſe. 


Dyer 19.11 
28 H. 8. 


54 


Dyer 136, 
Pl.17. 
3,4,P.M, 


Co. l. s 58. a. 4. 
in Bredimaus 
Caſe. 


Co. I. 7, B. a.; 0 
The Earle of 
Bed fords calc, 


% 


2 E. 3. 8. 


Co l. 5. 1 2. b. 2. 
Sanders caſe. 


grant unto another all his tnterelt in the land cum omnibus profic. 8c, 


The Reaſon of 


boots by the Common Law, and therefoze that he might take them 
without aſſignement , becauſe it ts no moꝛe than what the Law gives 
the Lell pꝛiviledge to do: but Shelley contra, becauſe it being in the 
Lefſſozs power to grant the leaſe upon what termes he pleaſed , the 
Lefſ& ſhall be bound by it, albeit the covenant be in the Affirmative 
and onelp on the Lefo2s part, and not in the Negative (by way of 
Covenant o2 Proviſo ) on the Leſſ&es part: Fo2 Modus & coven- 
tio vineunt legem, and the Lefſe, accepted of the Leaſe upon thoſe 
termes, Quere. | 

7 The uſss of a fine 02 recovery may be declared by Jndenture 02 o- 
therwiſe, as woll after as befo2e ſuch fine oꝛ recovery; fo2 ſo in Ar- 
thur Baſlets cafe 34. P. M. the uſes of a Recovery were hy the In⸗ 
dentures declared four yeares after the Recovery , and held god s: 
nough; fo2 Cujus ctt dare, t. | 


23 Ultra poſle non eſt eſſe, & YiceVerſa, | 


1 A Right (without any eſtate in Poſſeſſion, Reverfion oz: Re- 
mainder ) toꝛ which god temedie by actionis given, is not to be eſtœ med 
Aſſets befo2e it be recovered , and reduced into poſſcſſion, Ho like⸗ 
wiſe an eſtate(as in rent-ſeck,) which deſcends, and fo2 which the heir 
hath no remedie, is not Aſſets, untill he hath gained ſeifin; foz, want of 
right e want of remedie are in the ſame equipace : and thersfo2e a man 
ſhall not be remitted to a Right, that is remedileſſe , as appeares in 
the Marqueſſe of Wincheſters caſe in the third Repozt : And in M. 12. 
and 3. El. bet wirt Terling and Trafford it was adjudged, that the 
Reverſion expectant upon an effate taile was not Aſſets; becauſe 
it lay in the Will of the Tenant in Tatle to docke and barrs 
- at his pleaſure , and the Reverſioner had no power to pꝛevent 

2 In the Earle of Bedfords caſg in the 7 Report, when voydable 
Leaſes » being void fo2 a time, ſhall be alwayes avoided, and when 
not, this diverſity was taken and reſolved by the Court, vz. when the 
intereſt of him that makes the avoidance, is but fo2 part of the 
terme; Do that it appeares there remaines pct a reſidue , and when 
he, that makes the avoidance, avoides all the intereſt , ſo that it ap⸗ 
peares no reſidue can remaine: As in the p2inctpal caſe there, which 
was to this eſfea, Tenant in Tail of lands in Capite makes Leaſes not 
warranted by the Statute of 32 H. 8. 28. and dies, his heire under 
age; Here, the King in right of the heir may avoid thoſe Leaſes du⸗ 
ring his time onely ; koꝛ, after the intereſt is determined, the heire 
may make them god againe by acceptance of the rent: Oo it is alſo 
of a Subject, that is Guardian in Chivalry: Alſo if a Biſhop ſjnce 
the Statute of 13 El. let voidable Leaſes and die, the King during the 
vacancy may avoid them; but the Dacceſſoz may make them good 
agatne by acceptance of the rent: But if the Patron of the Church 
of D. grant the next avoidance to another, and after and befoze the 
Statute of 13 El. theParfon, Patron and Oꝛzdinary make a Leaſe 
fa2 yeares rendꝛing rent, and the Parſon dies, the Gzante p2eſents 
his Clerk, who ts admitted, inſtituted and inducted, and dies: this 
— was abſolutoly avoided and could not ſtand god againſt the ſecond 
utceſlo?, ec. 

3 Ik a man having land in which there is a Cole mine (not open) 
lets the ſame to another fo terme of life oz peares if the Leſſee 


ſibi & hæredibus ſujs toto benefic, & profic, Miner 


(except & ſemper rejervat, 
Angl. 


Marx. 23. 


Ufes of 2 Re. 
covery. 


A right or e. 
mainder aft: 
an cntafl no 
afſers, 


Voidable Lei. 
ſes made goo 
by acceprance, 
it is otheryil 
of void thing 
ab initio, 


An exception 
of greattim- 
ber, Mines, dt 
void. 


Max. 24. the Common Law. 


Ang], Cole mines prædict. parcel terræ ac omnibus arboribus Mærearii c. 
This exception is hoid, fo2 by the exception of the p2ofits of the Bine 
o2 of the Pine it ſelfe the land is not excepted, and then (by conſe⸗ 
quent) he hath excepted that, which he cannot have o2 take: As iſ᷑ a 
man alligne over his terme, except the Timber-trees growing upon 
the land, o2 the marle , oz the clay within the ground, 9 7440 void; 
koz he cannot except a thing, which doth not by Law belong unto 


im. 
Where no in- , 4 At ths Baron within ags make feofment in fe of his Wites 
text, no entry land, and dies, his heire ſhall not enter to avoide this feofment , he- 
cauſe nothing deſcended unto him from the Baron; foz the Law doth 
not reſpec what eſtate the Anceſfoz granted, but what eſtate he had 
befo2e the grant, and what right 02 title the Anceſtoꝛ left to deſcend 
to the heire : Am therefo2e if an infant being tenant in taile make 
feofment in kee, and die without iſſue, his collateral heire cannot en- 
ter to avoide that feoffment ; fo2 although by his feoffment he grant⸗ 
ed Fee ſimple, yet, when he died without iſſue , nothing deſcended to 
the heire, in reſpect of which be might enter: So alſo if lands be 


— 
A 


- given to one and the heires female of his body, and he hath iug a 
1 ſonne, and makes feofment in fee , and dies within age without ite 
w female, the fonne ſhall not enter fo2 the ſaid infancy, becauſe no right 


in that caſe deſcended unto him: So likewiſe tf an infant be tenant 
pur auter vie, and make feofment in fe, Ceſtuy quæ vie, die, neither 
the infant noꝛ his heire ſhall ever enter upon the feoffe , but he in the 
: reverſion o2 remainder, ic. | . 
© Diſcontinu- 5 An effate taile cannot be diſcontinued, but where he, that made 
| ance, the diſcontinuance , was once ſeiſea by fo2ce of the taile (except it be 
A by reaſon of warranty, ac.) acco2ving- to the Rule in Philoſophy, Om- 
nis privatio preſupponit habitum : fo he cannot diſcontinue that, which 
be never hav, Neither cana perſon diſcontinue the F & ſimple of his 
4 | Parſonage ; becauſe the intire fe and right thereof was never tn hirn. 
La Vide M. 52. Ex. 8. 
Remainder of 6 Ik J grant a rent out of my land , the remainder in ke, this re⸗ 
nce, ent void. mainder is voide, becauſe the rent was newly created by the grant, 
and not in eſſe beko ꝛe. In Colth. and Biviſhams caſe. 
| Rent not ex- 7 Aman makes a Leaſe foz terme of life , and afterwards the 
tin, Lefſo2 makes a Leaſe of the ſame land foꝛ 20 yeares , rendzing rent, 
the ferme to begin after the death of Lee foz life, afterwarys 
Leſſee fo2 life grants his eftate to the Lefſoz , who during the life of 
the tenant fo2 life makes feofment to a ranger in f& , who ſuffers a 
recovery, and Leſſce fo2 lifs dies > and fo2 the rent avow2y was made 
by the recoverozs, and the queſtion was whether oꝛ no the rent was 
extinct by the feofment , and the better opinion le mes to be, that it 
was not exting , becauſe it was not in eſſe at the time of the feofment 
made. 
ns &c,diſ- 8 Ak an Abbot, Pꝛioz, Biſhop > oz other ſole Co2pozation levie a 
3 to Fine oꝛ acknowledge the Action in a Præcipe quod reddat, the Succętſ⸗ 
| or. fo2 ſhall be bound pro tempore, but he may habe a Wait of Right, and 
recover the land : Powbeit in a Quo warrantoat the ſuit of the King 
againſt an Abbot, Biſhop, 62, xc, foz Franchiſes and Liberties, if 
the Abbot, xc, diſclaime in them, this ſhall bind the Succeſſo2; So 
| likewiſe it an Abbot,ec, acknowledge the Action in a Wztt of Annyi- 
= ty, this alſo ſhall binde the DacceCſo2 , becauſe he cannot falſifie it 
— in an higher Action. Vide ſuprà M. 1. caſe 4. 
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24 Nemo poteſt plus juris ad alum transferre quàm ipſe ha- 
ber. 


Marx. 2 J. 


Co. Inſt. pars 1 1 Thete woꝛds which are commonly put into releaſes , viz. (quæ A releaſe be- 
265.4. . quovis modo in futurom habere potero) are as void in Law; fo2 no right ſore intereſt 
Littl. 8 44. yaſſeth by a releaſe but the right, which the Releatoz hath at the void. 


Co. ibid. 275. b. 


3. 


Co. ĩbid 276. 


time of the releaſe made; And therefo2eif there be father and ſonne, 
and the father be vilſeiſed , and the ſonne living (the father) releaſeth 
by his died to ths difſeiſo2 all his right > which he hath oꝛ may have in 
the ſame tenements, without clauſe of Warranty, «c, and after the 
father dieth ac. The ſonne may lawfully enter upon the poſſeſſion of the 
diſeſſo2 ; becauſe he hav no right at all at the time cf the releaſe made. 
all the right being then fn the father ; and therefoze in this caſe after 
the deceale of the father, the ſonne may enter into the land againff 
his owne releaſe ; foꝛ, Nemo poteſt plus juris, &c. 

2 If Tenant in Fe ſümple being difſeiſed by two releaſe to one of 
his diſſeiſoꝛs, he to whom the releaſe is made ſhall hold out his Com⸗ 
panton ; becauſe the right of the diſſeiſe , and the eſtate gained by 


Re leaſe to dil. 


ſeiſors enure; 
one ly re one a 


the dſſeiſo2 are of equal extent, viz. both in Fe ſimple : but if hem. 


Tenant fo2 life be diſſeiſed by two, and he releaſe to one of them, this 


ſhall enure to them both: becauſe Tenant fo2 life by his releaſe can 


but convey unto them his own effate : and by conſequent he, to whom 


the releaſe is made, hath a longer eſtate than he that releaſeth , and 


therefoze ſuch a releaſe cannot enure to him alone, to hold out his 
companion; Foꝛ then ſhould the releaſe averre by way of entry 
oꝛ grant of his eſtate , and conſequently the diffeiſo2 , to whom the re: 
teaſe is made, ſhould become Tenant koꝛ life and the reverſion re- 
veſted in the Leſſo2 , which ſtrange tranſmutatton and change of e- 
ſtates in this caſe the Law will not faffer. x 

3 If two Jopn-tenants in Fe ſimple be difleiſed by two, and 


By Joyn · u- 


2. 3. one of the diſleiſers releaſeth to one of the difſeiſo2s all his right, he 1% 800d WW. 
ſhall not hold out his companion; becauſe he had but power to releale * WW. 
a motty, ; 7 


Co. ibid. 309. 


b. 2. 


Co. ibid 3 1 4. 


A. g 
Littl. $ 562. 


1E.z. 


Twongs caſe, 


4 If the Coniſce of a fine befo2e any attoznment , by d&d indent⸗ 
ed and inrolled, bargaineth and ſelleth the ® cigniozy to another; 
here the Bargaine ſhall not viſtreine , becauſe the Bargaino2 could 
not do it. 

5 Ik there be Lo2d and Tenant, and the Tenant make a Leaſe to 
a man toꝛ terme of his life, ſaving the reverſion to himſelfe , and the 
1. 02d grant the Deigniozy to the Tenant foz life in fee , and lie in the 
reverſton atto2ne » as he ought, dc. In this cxſe, ſome think, that 
the Tenant fo2 life cannot grant the Deigniozp over, becauſe he tok 
it ſuſpended , and it was never In eſſe in him: but if the tenant make 
a Leaſe fo2 life fo2 02 years to the Lozd , there the Loꝛd may grant it 
over > becauſe the Seigniozy was In eſſe in him, and the Fer ſimple 


No diſtreſs, - 


A Seigniory 
ſuſpended. 


of the Seignioꝛy was not ſuſpended; but if the Lo2d dilleiſe the Te⸗ 
nant- ,. 62 the Tenant enfeoffe the Lo2d upon Condition, there 
the whole eſtate in the Deignio2y is ſuſpended ; and therefoꝛe 
tn Fat caſe he cannot during the Duſpenſion grant over his Heig⸗ 
nie v. | | x 

5 Ik Tenant in tatle let this land to another fo2 peares and 
aller grants the reverſion toa third perfon in fe , and the Tenant 
fo2 yeares attoznes to the G2zantee , and the terme is expired du⸗ 
ring the life of the Tenant in tall, whereupon the G2antee enters, 


and after the Tenant in taile hath tue and des; In thts caſe » this 
grant 


No diſcos WY ® 
Nuance, 


Littl. 8 619, 
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approved for 
law, per Cooke. 
Co.lnſt,pars 1 
3320.4, 


lil. 
eck 


oyn· tena nts 


an eſtra /. 


The heir not 


tanty. 


Tenant in tail 


cannot grant eſtate, ic. by indentute inrolled, 4c. to I. S and his heirs male; ac. to 
any remainder hade and hold fo2 the life of the tenant in taile the remaiader to Deen 


of eſtate. 


Entty taken a+ 
u from iflue 
* 


the Common Law. 57 


grant ok the reverſion makes no diſcontinuance, not with ſſtand⸗ Co. Inſt pars i 
ing the grant is executed in the life of the Tenant ia taile ; be: 33 7.5.4. 
cauſe at the time of the Leaſe made fo2 terme of veares, no nem 

Fe ſimple was reverſed in the LeCo2 , but onely the reverſion of the 

eſtate taile remained in him, in like ſozt as it did befoze the Leaſe: 

made. | 5 

7 Akthere be two Jopn-tenants, and the one is ot full age and the Co ibid. 33 5.l. 


gant moities. other within age, and both they make a feofment in f& , and he of 


full age dieth „ Here, the inkant ſhall not enter into the whole ; but 
ſhall enter oꝛ have a dum fuit infra ætatem fo2 the moity onely; becauſe 
no moꝛe could paſſe from him by the feofment, „ 

8 Ak an eftray happen within the Pannoꝛ of the wile, ik the husband 44690 
bie befo2e ſeiſure, the wife upon ſeiſure ſhall have it and not the er- H.. 1.39. 
ecutoꝛs, becauſe the pꝛoperty could not be in tte husband befoze ſei- 8 5. 
ſure , and therefo2e the executoꝛs could derive to themſelves no title in it Co ibid. 8r. b. 
krom the hnsband. 0 | AAR ' 

9. Theheire ſhall never be bound. to any exp2eſſe warranty, but. Littl. 8 724. 


bound to war- here the Anceſtoꝛ was bound by the ſame warranty ;. fo2 if the Au⸗ Co. ibid. 385 b. 


cefto2 were not bound, it cannot deſcend upon the beire: And there⸗ 3. 
foe if Tenant in taille ſeiſed of diviſable lands , alien them in fee to 
his bzother , who alter wards deviſeth the ſame lands to another with 
warranty dbainſt bim and his heices , and dies without iNue ; This 
warranty ſhall not barre the heire in taile of his Formedon ; becauſe 
this warranty did not deſcend to the iſſue in taile , foꝛ that the Uncle 
of the illue in taile was not himſelfe bonnd to the warranty in his 
life time , neither yet could he warrant the Lands in his lite 
time, in as much as the deviſe could not take effec till after his 
death: And now becauſe the Uncle in his lite time was not bound to 
warranty; ſuch warranty cannot deſcend from him to the iſſue in 
tail, ac. Foꝛ not hing can deſcend from an Anceffo2 to his heie; 
bat that, which was firſt in the Ancefo2; : Do likewiſe if-a man 
make feoffment in kee, and bind his heires to Warranty, this is 
void, as to the heir; becauſe the Anceſtoꝛ himſelf was not bound, gc, 


10 Ye in the remainde in taile bargains and ſels his land, and all his Co. l. 2. 51. b. 4. 


52.2 2. 
dir Hugh 


Eliz. ac. Mere, the remainder to the Queen is void; foꝛ when he in the . 
remainder bath granted all his eſtate to I. S.he cannot limit any farther 
remainder of it to the Queen; becauſe a remainder is but a remnant 
of the eſtate of the Gꝛantoꝛ, ahd the Queen cannot have any ſuch rem⸗ 
nant of eſtate, when he had granted away all his eſtate befs:etoto 7. 
S. And therefoze it was agreed Hill. 35. El. in Blithemans caſe, that if 
tenant in taile in conſtoe ration of fatherly love covenant by Derd to 
tand leiſed to the uſe of himſelte foz his owne lite , and after his death 
to theeaſe of his eldeſt ſonne in taile, and after this Covenant, the 
Covenantoz takes feme and dies, in this caſe , the feme ſhall be en- 
dowed; fo2 when tenant in taile hath limited the uſe to himfſelfe- fo2 
his own life, he cannot limit any remainder over, becauſe an e⸗ 
fate fo2 his own life is as long, as he himſelte can limit by the Law, 
and therefoze the limitation of the remainder is void, and by conſequent 
the Dower god, et. | | 
17 Tye Baron ſeiſed to the uſe of himſelf and his wife fo life, c. 1.3.61.2.5 
and the heires of the body of the Baron dies; the iſſus in the life of Lincol,e © i. 
the feme , then Tenant of the Frank-tenement (fozſo'the pleading 1cdgc caſe. 
was) which ſhall. be intended by diCefſin , fo2 no ſurrender oz fo2fei- 
ture was alleadged, 4 H. 8. ſuffers a common rocovery with ſingle. 
voucher > by agreement that the * ſhall enfeoffe Licſter and 
| others! 


Copihod Cu- 
ſtome, 


A releaſe by 
bail nor good. 


A releaſe not 
good, 


Payment of 
ent by a ter · 
mor no ſeiſin. 


The Reaſon of Max. 24. 


others to divers uſes, and that the feme ſhall releaſe to them with 
Warranty which was done acco2dingly : 11 H. 8:the feme dies, at⸗ 
ter that the iſſue dies, and afterwards his ine in the third dere en- 
ters; The queſtion was, whether the coll ateral warranty ſhall bind 
fo2 the recovery came not in queſtion, becauſe by the pleaving it ſwall 
be intended that the iCue was ſeiſed by another Title then the intaile, 
and ſo the ſingle voucher not material) oꝛ whether the warranty wall be 
avindged void by the Statute of 11 H. 7. 20. And in this tale it was 
reſolved , that the warranty ſhall bind the Demandant, and was not 
void by that Statute; becauſe when the firſt ifſne, by the common 
rec very (had againſt him by his own agreement) hav diſabled himſelfe 
to lake benefit of the fozfeiture given by the Statute, after his death 
another iue clatming from him chan not take benefft of it; foz if the 
Anceffo2, being in eſſe at the time of the fo2feiture , could not en⸗ 
ter, much lefſe ſhall any perſon, which was not in rerum natura, noz 
had the immediate intereſt, Title, oꝛ Inheritance at the time of the 
koꝛteiture, ever enter oꝛ take benefit of that Ad: And although there 
was erroꝛ in the recovery , vet the Warranty of the feme ſhall barre 
the firlt ine of his wꝛit of Erroꝛ, becauſe by his own act he hath bar- 
red himſekfe of the entry > which the Statnte p2eſcribes ; and the tike __ 
fn effect was adjudged in Sir Geo. Brownes caſe , where the iſne in tail Co. b., 
in the life of his mother, having the reverſion in kee, levies a fine 
without p2oclamations ; fo2 there the ifſue againſt his own fine could 
not enter, although it was erroneous. 

12 Cuſtome hath ſo eſtabliſhed and fixed the eſtate of the Copi⸗ Co. l A. 200 
holder, that by the Severance of the Inheritance of the Copihold from %% el and 
the Panno2 , the Copthold is not destroyed; fo in as much as the 5% <l: 
Lo2d himſeife cannot out the Coptholder, no moze ſhall any 
claiming under him have power to do it; becauſe, Nemo poteſt plus juris, 

&c. 


13 In debt Marſhall was baile foz the Defendant , and befoze Oo. l 5% 


Judgement, the Plaintife releaſeth to Marſhall all adions, duties and Nen cue 


demands, and after judgement was given againſt the Detendant, — 2 | 


upon whoſe default Scire facias iſſued out againſt Marſhal! , who pleads 
the ſaid general releaſe * but it was avjudged , that the releaſe was not 
effecual to barre the Plaintife, becauſe the woꝛds of the baile being 
conditional, , viz. Si contigit Defend, &c, non ſolvere, &c. there cannot 
be by the baile any p2eſent and certaine duty, befoze judgement given; 
fo2 befo2e that, it cannot be known to what ſumme the debt and dama⸗ 
ges will amount; neither is he, that bailes, at firſt bound in any 
certaine ſumme but his recogniſance being general, it ſhall be redu⸗ 
ces to à certainty by the Judgement. 


14 In Trin. 4. El. Kot. 1207. in Com. Banco, it was adjudged that by a re- Co. ibid. ih | 


teaſe of all actions, ſuits, and quarrels a covenant befo2e the bꝛeaking e 5. 
of it is not releaſed ; becanſe there is not any cauſe of aaton*, no: 
any certaine duty befo2e the bꝛeaking of it, xc, | 

r 5 A. deviſeth rent to B. fo2 lite out of the Pannoꝛ of D. and devi⸗ Co.1.5.57.24 
ſeth the Pannoꝛ it ſelfe to C. fo2 yeares, C. enters and payes the rent red 
during the term; but after the term the Terre⸗tenant retuletj to pay the ©**- 
rent, whereupon B. bzings an Alliſe: And in this caſe it was avjuvg- 
ed by Coke and the other Juſtices of the C. Pl. that the payment of the 
rent by the tenant fo2 years was not ſeifin to bind the Terre⸗tenant 
after the terme determined; becanſe (ex Erymologia & vi termini) he 
u ho hath not ſeiſin inthe land charged, cannot give ſeiſin of the rent; 
foz, Nemo poteſt plus juris, c. And t̃oꝛ the ſame reaſon a Præcipe lieth 
not againſt a Termo? > becauſe he cannot render ſeiftn, 
16 The Teſtatoꝛ poſſelt of a Pill foz 50 peares devileth it to * — 
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fo2 that the body is the Debto2 and not the land, but in reſpect of the 
body, and the land is not charged with the debt befoze execution ſu- 
£3; So likewiſe a releaſe of the ſonne to the difſeiſo2 of the father 
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Acceptance a after the death of his wike, who in the meane time was fo have the Co. l. S. 96. a. 1. 
goa barre. occupation of it during her life, paying unto M. M. 7 l. per annum, and Mannings caſe 

| he makes his wife his executrix and dies, the wife adminiſters, en- 

ters, and payes the rent: Mere, the payment of the rent by the exe⸗ 

cutrix was ſufficient aſſent to the legacy, and then ſhe having given 

her aſſent to the firſt veviſe , it lay not in her power to barre him, 

that was to have the future deviſe ; fo2 ſhe could not transferre moꝛe 

to another, then ſhe had ter ſelife ; becauſe after that (by her aſſent) 

the had executed the ſecond deviſe, ſhe could not afterwards other- 

wife diſpoſe of it ts diſcharge other Legacies , Debts, oz the like, 

ic. a 
Remainder ia 17 If A. poſſeſt of a terme foz 500 yeares deviſeth it to B. fo2 life, Lanpets caſe. 
uil of a leaſe, the remainder to C. and the heires of his body; in this caſe C. du- ＋ -+ We 
cannot grant ring the life of B. cannot grant the remainder to another; becauſe p,,7 7c 
k. | , 

| the whole terme is in B. and C. hath but an erecutozy intereſt, 

depending upon a poſſibility , viz. enjoy it after the death of B. But 

here, (B. being executo2) a releaſe of his intereſt to him is god, Vi- 

de ſupra 21. 41. 
Releaſe of a 18 Ik the Coniſee of a Statute os Recogntſanee releaſe to the Co. l. 10. 50. b. 
Foniſee or _ Terre-tenant all his right in the land; yet he ſhall ſue execution; Lampets caſe. 
dend ent becauſe at the time of the releaſe mane he had no intereſt inthe land; 2 


PI. 7. & Pl. Co. 
72. Sir Thomas 
Popes caſe. 


in the life of the father is utterly void; becauſe the ſonne hath no right 


. at all in the life of his father, Vide ſupra 1. 
Apyn-tenant 19 Albeit Jopn⸗tenants are (by Littleton) ſaid to be ſeiſed per my 


. ha — bur & per tout, pet can they not ſingly diſpoſe of moꝛs, then the part, that 
: „belongs unto them, as to enfeoffe, give, 02 demiſe} 03 to fogfeit oz 


loſg by default in a Præcipe: Do likewiſe ff my villein and another 
purchaſe lands to them two and their hetres , I can but enter into the 


Co. Iaſt. pars x 
186. a. 2. 
Littl.5 288. 


motty ; And where all the Joyn-tenants joyn in a feotment, every of 


them in Judgement of Law doth give but his reſpective part: So 
ik an Alien and a Dnbjec purchaſe lands joyntip, the King upon office 
found ſhall have but a moity, | 
The like 20 Ak two Jopn⸗tenants make a feofment in fe upon Condition, 
and that koꝛ bꝛeach thereof one of them ſhall enter into the whole, pet 
be hall enter but into a moity, becauſe no moze in judgement of 
L aw paſſed from him; And ſo it ts alſo of a gift in tail, oz a Leaſe 


Co. Inſt. pars 1. 


Ibid,z. 
Plowd. Brown- 


ings caſe. 


fo2 life, et. Likewiſe, if two Joyn-tenants make a feofment in le, 
and one of the Feoffozs dies, the Feoffe cannot plead a feofment 
from the Survivo? of the whole; becauſe each of them gave but his 


part, | 
Aconfirmation 21 If a man grant arent charge iſſuing out of his land to another 
of a rent void. fo terme of his life , and after he confirmes his eſtate in the ſaid rent. 
fo have and to hold to him in Fit taile 03 in Fe ſimple, this confir« 
mation is void, as to enlarge his effate; becauſe he, that confirmes, had 
not any reverſion in the rent. | 


Confirmation _ 22 If the Parſon of a Churh charge the Glebe by his ded, and 


by Pacren and after the Patron and O2dinary confirme the ſame grant; in this caſe; 
Ordinary, ft the Patron de Tenant in F&-fimple > the grant is god; but il 
he bath the Avvowfon onely ko lite oz in taile, then ſhall the gran 
ſtand no longer in foꝛce, than fo2 his life , and the life of the Parſon, 
that granted it: And in this caſe if the Biſhop be Patron. he cannot con 
firme alone, but the Deane and Chapter muſt confirme alſo; Fo; 
— r 02 Patronagę is parcel of the poſſeſion of the Biſho» 
pick, ec. 
I 2 23 A, 


Littl. 8 548. 
Co. Inſt. pars t 


| 308. a. 3. 


Litrl. $ 528. 
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C. laſt. pars 1 23 AParſon of D. i; Patron ot the Church of S. as belonging to his 
300. b. 3. Church, and pꝛeſents B. who by the conſent of A. and the Ozdinary 


grants a rent charge oat of the Glebe > this is not god to make the 
rent charge , perpetual without the aſſent of the Patron of A. 
EC, | W 
Co.ibid,266.2, 24 It the Dong tn taile diſcontinue in kee, and the Dono? relcaſe 
3. to the Diſcoentinue and die, and after the iſſue in taile doth recover 
the land againſt the Diſcontinug ; In this caſe > the illue in taile 


The Reafon of .. Marx. 24, 


The like, 


Releaſe by 
"Dower to the 
diſcontinuee, 


ſhall leave the reverſion in the Dilcontinuce; fo2 the iſlue in taile can 


recover but the eſtate taile onely, which deſcended unto him krom his 
Father, and the Donoz cannot have the reverſton againe againſt hits 
own grant, and therskoze (by conſequent) it ſhall be left in the Dil⸗ 
continue, tc, | 
Co. ibid.. 2, 25 I an Alien cometh into England and hath iſſue two ſonnes, 
3. 
within the Realme: Yowbeit, if one of them purchaſe lands in fe, 
and dieth without iſſue, his brother ſhall not be his heire ; fo2 there 
was never ar y inheritable bloud between the father and them, and 
Where the ſonies can by no poſlibility be heire tothe father, the one 
of them ſhall not be heire to the other: And therefoze ſome have 
holden > that if a man, after he be attaintedof Treaſon, og Felony, 
have iſſue two ſonnes, that the one of them cannot be heire to the o⸗ 
ther; becauſe they could not be heire to the father, f62 that they never 
had anp inherttable bloud in them, c. 
26 If Lefſee fo2 life make a Ded of feokment, and a Letter of 
Attoꝛney to the Lefſoz to make Livery, and the Leſſo2 maketh Li- 
very accozdingly notwithſtanding the Le oz ſhall enter fo2 the fozfet- 
ture, becauſe the Leſſo2 (02 life had à Frank-tenement in him, whereup⸗ 
on the Livery might wok; but if Le fo2 peares make a fcoffment in 
fe anda Letter of Atteaney to the Lefſoz to make Livery , and he 
make Livery acco2dinvly, this Livery ſhall bind the Leſſoz, and 
hall not be avoided by him; fo2 the Weſſoꝛ cannot (in this caſe) make 
Livery as Attozney to the . ell, becauſe the Leſſer had no Free- 
2 whereof to make Livery , but all the Freholp was in the Leſ- 
02, : | 
27 A man ſeiſed ofdeviſable land befoe the Statute of Uſes,makes 
a Leaſe fo2. yeares rendzing rent, aud deviſeth that rent to a ſtran⸗ 
ger and dies, and the ſtranger is ſeiſed of the rent and dies In 
this caſe, the executo2s , and not the heire of the deviſch hall have 
4 rent ; becauſe the rent was but a Chattel in the devi⸗ 
28 It there be Leffo2 and Leſſc, and the Kefſoz, ſells all his 
tres growing in ſuch a cloſe ; Pere, nothing paſſeth to the Uende; 
fo2 albeit the Lefſoz hath a general pzoperty in them, yet the ſpecial 
p20perty thereof is in the Leſſe& ; becauſe the wood and trees arg-yar- 
cet of the Leaſe > who ſhall by fo2ce- of his Leaſe-have the ſhade and 
fruit thereof, as alſo the bꝛanches, and loppings fo2 fuel and mend⸗ 
ing of fences , And therefo2e if the Leflo2 fell trees without: the 
licence 02 will of the X eſſee , a good actor; of treſpefle iyeth: fo2 the 
Lefſ& againſt him: So likewiſe in 3 H. 4, 39. the heire in Chivalry 
being in ward, tells trees in the land in ward, and the Guardian bzings 
treſpaſſe againſt him; and he pleads the ſyecial matter in barre, Sed 
non allocatur per curiam, ec. e eee; 413 | 
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25 Things are conſtrued according to that, mhich was the beginning of 
them. Vide Max, 63. 21. 


1 iviledge of 7 Tenants after pcfſibility of iſſue extinct, although upon the mat⸗ Oo. Inſt. pars * 
Han -nanc by the fer he be but a Tenant fo2 life , yet hath he 8 pꝛiviledges incident to his 28. a.. 
er. ouneſile. elta te, which the Law alloweth not to a bare Tenant for like; in re⸗ 
ſpect of the inheritance , which was once in him, which priviledges you 
may ſec, Co. In. pait 1.28, a. 2. - YES 
2 Ik a woman Tenant in taile general taketh an husbynd and hath C. bid. 30. a. 
iſſue > which illue dieth , and the wife dieth allo without any other iſſue; 
there, albeit the effate in tail be determined, yet ſhall the husband be 
bee Tenant by the Curteſie; becauſe he was intitled to be Tenant per 
ws | Legem Angliz at firſt (upon having the iſſue) befoze the eſtate in tails 
1 was ſpent: And although in this caſe the eſtate be not conſummate; 
| untill the death of the wife, yet it hath ſuch a beginning after iſſue han 
in the life of the wife , ag is reſpected in A aw fo2 divers purpoſes; fo} 
1 After iſſue had he ſhall do homace alone, and is become Tenant to 
the -*2d , and the A vowzy ſhall be made onely upon the husband in 
the lite of the wife: 2 Ik after iſſue a the husband maketh a feofment 2 34 E.2- 
in fe, and the wife dieth, the feoffe ſhall hold it during the lifs of the 7/77 5 13+ 
husband, and the heire of the wife ſhall not during his life recover it {.,;5;..;.. .- 
in a lur cui in vita; fo2 it could not be a fozfefture ; becauſe the effati, 10 x.3.12. ; 
at the time of the feofment , was an- eFate of tenancp by the Curteſſe Dyer 21. 
initiate, and not conſummate ; And it is adjuged in 29 E. 3. that the 1.33. 
Tenant by the Curteũe cannot claime by a Deriſe, and waive the *9 E. 3.27 
eſtate of his tenancy by the Curteſie , becauſe ( ſaith the 1Bw'k) 
the Frehold commenced in him bekoze the Deriſefoz terms of his 
life, 7 | 3 
3 When the King makes Mopage R cpal into Scotland to ſubdue the Co. bid. i. a. 
Scots, the Law accompteth the beginning of the fozty dayes to be it- 1. 636 
ter the King entreth into the kozreigne Nation , koꝛ then the Wayrs — 
beginneth, and till he come there, he and his hoſt are ſaid to go to- Co. ibid. 108. 
wards the Marre, and no military ſervice is to be done, till the Bing 2.4. 
la and his hoſt come thither, | 4 Judd infra 10. 
Tenure in ca- 4 3f one holdeth land of a common perſon in grofſe as of his per⸗ 9 2 
pite ſon, and not of any BYanno?, tt. and this Seigniozy eſcheateth to the & 
Ling(yea,though it be by attainder of Treaſon) he holdeth of the perſon — 
of the Bing, but not in Capite; berauſe the oꝛiginal tenure was not Britt. cap. 71. 
created by the King, 3 E. 3. B. tenures 94. 30 H. 8. 43. 28 H. 8. B. Fleta . 5. c. 9. 
vv livery 57 4c. | {|, ,,| 
Deſcent in ca- 5 Incaſe of Coparceners, ſometimes the deſcent is in Stirpes, v7. to 
pra & ſtirpes, Stocks and Rots, and ſometimes in Capita, to Yeads; As ik a nan 
hath iſſue two daughters and dieth , this deſcent is in Capita, viz. that 
each daughter ſhall inherit alike, as Lictleron ſaith, Sect. 241. 1 i 
a man hath iſſue two daughters, and the eldeſt daughter hath flue 
thꝛer daughters, and the poungeſt but one daughter; All thoſe four 
ſhall inherit, but the daughter of the yotingeft ſhall have as much as 
the three daughters of the eldeſt, Ratione Stirpium, in reſpect of ther 
mothers eſtate, from which theirs tok beginning, and not Rajjione 
Capitum y fo2 in judgoment of Law every daughter hath a ſeyeaal 
Stock 0) Rot, Bo it a man hath iſſue two daughters, and the rldeſt 
bath iſſue divers ſonnes and divers daughters, andthe youngeſt hach 
Cue divers daughters, the elde ſonre of the eldeſt daughter a! 
onely inherit, and all the daughters of the youngeſt; koz this alla is not 
in Capita, but in Stitpes; and in this caſe the eldeſt ſonne is Copurce⸗ 
ner 
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ner with the daughters of the poungeſt, and ſhall have one moity, viz. 
his mothers part: So that men deſcending of daughters my be Co⸗ 
parceners, as well as women, and ſhall joyntly implead and be implead⸗ 
ed, EC. Vide 26. . ; 
Titel. 8 72. 6 The Lands in Frank-mariage to be put into Hotchpot, and the Frankmai 
1 Lands in Fe ſimple which deſcend, cught to move from one and the Horchpot. 
920 ſame perſon ; foz if they moved from ſeveral Anceſtoꝛs; they cannot 
be put tato Potchpot, ct. | | 
Co. ibid. 187. a. 7 If Lands be given to a man and a woman and their heires be⸗ Lands gin 
Ta- koꝛe mariage, the husband and wife have moit ies between them: but 2 and 
39 45. it tt be after mariage, each of them taketh the whole; And therefoze 
63. in this laft caſe if the husband be attatnted of Treaſon , 02 ſelleth a- 
M.33.E.3, Way the land, after her husbands death, ſhe ſhall recover the whole; 
as it fell out in the caſe of William Ocle, who was attainted foz mur- 
thering, E. 2. Finch. 41. | 
Co.ibid.zo9g.b, 8 Jna Poꝛtgage the agrement pꝛetedent ought to guide the pay- The condi 
2. ment ſubſequent , and therefo2e in caſe the feoffee die, and it is a- e, | 
18 f. 4. greed between the feoffo2 and the executors of the feoffee , that at the formed“ 
P — day and place the whole ſum ſhall be paid, and that afterwards ſome 
I. 70. part thereof ſhall be reſtoꝛed , this is no perfo2mance of the Conditi⸗ 
on; fo2 hereby the ſtate ſhall not be deveſt ed out of the heire, which is 
a third perſon, without a true and effeaual payment , and not by a 
fhadow and colour of papntent, Co. 1. 5, 96. Goodales caſe. 
Eo.ibid.248.b. 9 Littleton ſaith, that a veſcent , which happens upon the diſCeiſo2s Deſcent he 
I, entring into Religion, all not take away the entry of the heire: pet «gy Rub 
Lierl.$ 410. his entry into Religion is not the cauſe of the deſcent , but his pꝛo⸗ 125255 
Ecce“ feffion ; fo2 albeit he enter into Religion, yet befoze he be p2ofeſt, no 
6E.3.41. Kc. deſcent can happen; But in this caſe the Law doth reſpec the o2f- 
ginat act, and that is his entry into Religion, which was his own 
act, and whereupon the p2ofefſion followed, by which pꝛole ſſion the 
deſcent hapned z fo2 , Cujuſque rei potiſſima pars, principium eſt , And 
agahine , Origo rei inſpici debet; and therefoze Littleton attributeth the 
cauſe of the diſcent rather to the deiſſeiſo2s entring into Religion, 
which was the firſt act to pꝛocute a deſcent, than to his pꝛoteſſion, which 
followed thereupon, 
Co.bid.452.b, , 10 To pꝛevent the barring of an effate tale when the reverſſon i dez 
3, ** ©* fnthoKing, accozving to the Scar. of 34 H. 8, 20. it is neceſſary that ths in the Tg, 
T. 23 El. in thę eſtate tail ſhould be created by a King, and not by any Dubjec , albett 
Court of tze King be his heire to the reverſion : And therefoze if the Duke 
Wards, df Lancaſter had made a gift in taile, and the reverſion deſcended to the 
King, pet was not that eſtate reſtreined by that Statute, and ſo of 
the like. Co. I. 5. 15, 16. in Wiſemanscaſe, Vide 21.8. - 
33 All. Pl. 7. 11 It a ſervant (departed out of his Paſters ſervice) kill his Paſter Malice pu- 
upon a malice that he bare him, whtleft he was his ſervant, it is petty fence. 
Zreaſon, Finch 10. 
10 El. x2 A ereds a Shop upon the Kings Freheld, the King grants Neo poſſeſſon 
Dyer,266.b. the land to B. in fe , A. befoze entry oz ſeiſute of the Shop by the againſt che 
e Kings Patente , continueth the poſſeſſion and dieth ſeiſed : This Kung. 
ts no deſcent to toll the Patentes entry: Foz by his firft e- 
- recing of the Shop he could gaine nothing againft the King, Finch 
1% 4 A : 
Co: lib. 2.93. a. 13 It was ſaid in Binghams caſe in the 2 Report, that when divers The original 
3. accidents are requiſite to the conſummatton of a thing „the Law in act conlideat 
Binghams enſe. pany caſes reſpects rather the beginning and oꝛiginal cauſe , then ble. 
6,E.3.41% amp thingelſe, As in 6 E. 3-41. if a man p2eſent ts another mans 
hurch in tho time of warro , and thereupon the pzeſente is admit⸗ 
ted, inſtituted , and induced in time of peace; Mere, the * 
uch 
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ſuch regard to the o2iginal ac , viz. the pꝛeſentatien, that all ; tyhich 
foliowes thereupon , although it be dons in time of peace, ſhall be a- 6 
volded; And upon the ſame reaſon was Shelleys caſe adjudged in the Show = = 
1 Report fol. x06. © | X 7 j 
1, Grane by ba- 14 If land be given to Baron and Feme, and to the heires of their ©2:4-3-5-b.3. 
„. con without ; two bödtes engendzev, and the Baron alone ſuffers a common reco- 5 c 
&me,norgood. gory, this ſhall not bind the etkate tale; And albeit in this cale the Co. Ez. 246.4, 
Baron, which ſuffers the recovery ſurvives the Feme , that is not Barer and Ba- 
material; foz the Law wall adjudge upon the caſe, as it was at the 4-5 caſe. 
and | time of the recovery; | | | 
Tenure accor- 15 If Land be given to a man and his hefres to hold by Bolcage Licl. 8 658, 
n to limica- nir ing his lite, and after his deceaſe ts hold by Knight-ſervice ; here 
; ſhall be no ward, becanſe the tenure by Knight-:fervice begins in the 
ſonne , and the Father during his life holds by Doccage : And e con- 
verſo , if lands be given to a man and his heifes to hold by An ight⸗ 
ſervice during life, and after bis deceaſe in Votcage; Here like⸗ 
wiſe ſhall be no ward, becauſe immediately upon the death of f je te⸗ 
nant the Knight-ſervicevetermines, and then alſo the tenure ig ac 
cage begins in the konne. A LE - 
Warranty that 16 Ik the ſonne purchaſeth land, and letteth the ſame to his Klther Co.1.4 35.4. 
begins by dil- fog terme of peares » the father enfeoffes another in fe, and 'Yinds 7% 712gham? 
ſcilor,norgood ij mſelte and his hetres to warranty, the Father dies, by which the <**- 
warranty deſcends tothe ſonne ; this warranty ſhall not barri the 
ye ſonne from his entry oꝛ recovery by aſſiſe, tc. becauſe this warranty 
Kb begins by diffeifn ; In like manner is it, ik tue father o2 any other 
Ancefto2 be tenant at wil, by Elegit, by Stature Perchant, oz 
Statate Dtaple > and make feofment with warranty as afo2eſaiy, at. 
Sach warranty ſhall not barre, becauſe it bogins by diſſeiſin , ac. 
There iz the ſame reaſon of Guardian in Knight-ſerice , 02 in !Ddac- 
cage, which make ſuch fcofment with warranty, So alſo if the fa- 
ther and ſonne be Joyn-tenants in fe , and the father make feof- 
ment with warranty, c. and dies; this ſhall not barre the ſonne of his 
moſty, cauſa quz ſupra, 
Coumonap- * 179 The beginning of common appendant by the ancient Law was 37 H 34. je 
25 — due fn this manner ; when the Lo2d of a Pannoꝛ did enfeoſte a man of ara⸗ n curiam. 
i dle land to hold of him in Botcage, viz. per ſervitiam Socæ (as everpſuch *? H. 8.4. 
* 1 tenure at the beginning, as L ittleton faith, was) the feoffee ad manute- 
br nendum ſervitium Socæ, was to have Common in the Lozds waſtes fo2 
ſuch neceſſary beats, as were to plow and compaſſe his land; and 
therefo2e ſuch Common apperwant fs due of common tight, and be- 
gins by operation of Law, and in favour of tillage ; ſo that none need 
p2eſcribe in it, as it ts held in 4 H. 6. and 22 H. 6. asa man ſhould, if 
. it were againſt common right, And this is the realen, that it is one- 
ly appendant to ancient arable land Hide and Gaine, any onely foz 
Yozſes > Oren, Cowes, and Dheep, whereof the firf two ſer be to 
* till the land, the other to compaſſe tt; And therefo2e it is againi the 
e nature ot᷑ ſuch Common to be appendant to Peadow oꝛ Paſture; and 
if a man will pꝛeſcribe to have Common belonging to a Peaſe, Pea- 
dow and Paſture , this cannot be Common apponvant , but appurte⸗ 
nant ; unleſle he having Common appenvant belonging to land, hath 
of late time peradventnre buflt an houſe upon it, and converted it to 
Peadotyand Paſture foz his conventiencie , and the better advemce⸗ 
ment of tillage , which was the oꝛiginal cauſe of the Common, Fo2 
in this cafe the Common temaines appenvant , and it ſhall be inſſens⸗ 
ed in reſpect of the continnal ulage of the Common in ſach mayner, 
that at the beginning al was arable; but in-pleaving he ought to p2e- 
ſcribe to have ft appendant to the land, ec. 
18 L 


ay | 


8 =. 
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Co.1.4.117, 
118. 
AFoxs calc, 


Ce.1.6.43.b. 
Blakes caſe. 


Co. I. 7. 10. a. 1. 
Vghtreds caſe. 
Pl. Co. z 2. b. 3. 
Colthriſt and 
Beviſham per 
Hinde, 


Co. J. 9. 25. b. 3. 
In the caſe of 
the Abbot dle 
Strata Mer- 
cella, 
6E.3.32, 

Fo. Darcics 
caſe. 

30 H. 5. Py. 44. 
43 E. 3. 22. 

43 All. PI. Io. 
1, 2. Ph. M. 
Dyer 108. 


The Reaſon of Mar. 2. 


18 The Baroneſs of Monteagle in her widoow-hood reteins one Cart- A. Baroneſi 
mel to be her Chaplein, accowdingto the Stat. of 21 f. 8. Cartmel hath the May retein 
benefice of Claycotton aboves l. per annum, the Baroneſs takes to husband —4 plains in 
band the Lozd Compton, and afterwards Cartme! having obtained a 32 
diſpenſation with Confirmation,ec, is admitted, inſtituted, and induc: 
ed to the vicarage of G. Here, becauſe Cartmel accepted ot the vica- 
rage, when the Baroneſſe was covert Baron, being maried to one 
not under the degree. of a Baron (toꝛ in caſe of ſuch mariage à Pꝛo⸗ 
viſo of that © tatute faves the pꝛiviledge of a Baroneſſe) the queſtion 
was whether the firf benefice was not void : And it was reſolved, 
that Cartmel after the mariage might have a difpenſatfon/ and here- 
upon might have another benefice without danger of loſing the fir; 
koz although a Baroneſſe maried to a Pere. cannct during the 
Coverture retaine a Chaplaia , pet when a Baroneſſe being a 
widdow hath retained one 02 two Chaplatns acco2ding to the Sta⸗ 
tute, this retainer. is the pꝛincipal matter, which at firff had god 
beginning, and ſo long as the Waroneſle continues a Baroneſte the 
Chaplains may well accept two beneices by the exp2eſſe letter of the 
act; fo2 it ſufficeth that at the time of the retainer the Baroneſſe 
was a widow; becauſe, by that the expeſſe wozbs (being widdow) 
are ſatisfied, 23367 

19 Eden b2ings a wit of Covenant againſt Blake foꝛ not repairing accord wit, 
an-houſe , the Defendant pleads accoꝛd betwixt him and the Plain⸗ ſatisfadion 
tife , and execution of it in ſat iſfactione, &c. decaſus reparationum prædict. good plea, 
upon which the Plaintife demurres ; Mere, albeit it was objeged; 
that this action of Covenant being founded upon the Ded, could not 
be diſcharged without matter of as hich nature, viz. by Ded and not 
by any accozd 02 matter in pais,; yet it was reſolved per totam Curiam, 
that the plea of the Defendant was good: Foz there is a diverſity, 
when a duty accrues by the Ded in certzinty » tempore corſtectionis 
ſcripti, as by Covenant. Bill 62 Obligation to pay a ſumme of money; 
here, this certaine duty takes his eſſence and operation oziginallp 
and onely from the w2iting : and therefoze ought to be avotved bp 
matter of as high nature, viz. by wziting; but when no certaine 
duty. accrues by the Deed , but a wꝛong 02 default ſubſequent toge⸗ 


ther with the D xv do give action to recover damages, which are one⸗ Joy 
lp in the perſonalty ; fo2 ſuch w2ong oz default acco2d with ſatisfaction 6 
ts Cad plea, | 


20 In all caſes when an intereſt oz eſtate commenceth upon a ©, 1;;ons 
Condition p2ecevent .-there the piaintife ought to ſhew it in his count, precedent and 
and averre the peꝛtoꝛma ice of it; foz there the intereſt 02 c ſtate com- ſubſequent. 
menteth in him by the perkozmance of the Condition, and is not in 
him till the Condition be perfo2med: It is otherwiſe when the inte⸗ 
reſt o2 eſtate paſſeth pꝛeſently by veſting iu the Gzantee , and is to be 
defeated by matter ex poſt facto, 02 Condition ſubſequent ; fo2 there 
the Plaintife may count generally without ſhewing the perfozmance 
of it > and the Condition oz matter cx jo't facto ſhall be pleaded 
onely by him, that will take advantage of it, Vide tupra 21. 

36, 
21 When the King grants any Pꝛiviledges, Liberties, Fran- ,,_ 1c. 
chiſez, cc. Which were ſuch in his own hands, as parcel of the flow- all not die- 
ers ot his Crowne (tuch as are Bona & cattalla felonum, fugirivorum, 
utlagatorum, &c. bona & cattalla waviata, extrahur* deodanda , wreccum 

maris, &c. within ſuch poſſeſſions; Pere, if theſe come againe unto 


Feo 
fee, 
diyc 


the Ming, they are dꝛowned in the Crowae, and he hath them a⸗ 


gaine in jure Coronz 3 but when a Pꝛiviledge, Libertie , Franchiſs, 


03 Juriſoicton was at the firſt ereced and created by the Ning, — 
5 L 


SMMar. 28. the Common Law. 


was no ſuch flower befo2e in the Garland. of the Crowne; here; by 
RN the acceſſion of them againe to the Crown, they are not ertina>, nog 
3 Ss the appendance ot them ſevered from the pcfſeſſions $ As if a Fair; 
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Market, Mundzed, Let, Parke, Warren oz the like; are ay- . 


pendant to Banno2s., oz in groſſe, and after they come againe to the 
Ning they remaine (as they were befoze) in eſſe not dꝛowned in the 
Crown; fo2 at fürſt they were created, and newly ereced by the 
Kings and were not in eſle befo2e, time and uſage. having made them 
appendant: And this diverſity was agrekd per totam Curiam, 11 H. 
5. 15 E. 4. 7. 4E. 3. 42. 10. . 7. 212. 2 
charter to 22 When an ancient grant is general, obſcure, 02 ambiguous » ſt 
be imerpreted, ſhall not be now interpꝛeted, as a Charter made at this day; but it 
the law was ſhall be confiraed > as the law was taken at the time, when 
ow i was ſuch ancient Charter was made, and acco2ding-to the ancient al 
—_ lowance upon reco2d, 33 Hen. 6. 22. 10 Hen. 7. 13. & 14. 16 Hen. J. g9. 
12 Hen. 4. 12. 14 Hen. 6.12. 35 Hen. 6. 54. 9 Hen. 7. 11. 6 E. 3. 54 
& 55. 7 E. 3. 49. & 41. 18 E. 3. Coniſance 39. 34. All. 14. 40. Afl, 


21. 


pier 23 If there be two Coparteners, and the one diſſeiſeth the other, 
4b che other and the Diſeiſſe bꝛingeth an ACiſe , 02 if the one Coparcener recover 
anceners, nal againlft the other in a Nuper obur, o; a rationabili parte, it hath ben laid 
Fad, as be- by ſome, that the Judgement ſhall be, that the Demandant ſhall rec(- 
ſore, ver and hold in ſeveralty: but Britton is to the contrary ; foꝛ he ſaith, Et 
fi aſcuns des parceners ſoit enget ou difturbe de ſeiſinie per ſes autres paice- 
ners; Un ou pluſors, al diſſieſi vaudra aſſiſe per ſeverale pleynte ſur ſes parce- 
ners, & recovera; Mes veny a tener en ſevera lty, mes en comune, ſelon 
ceo que evant le fift; Et ſi deux parceners ou pluſors ſoyet diſſeiſies per les au- 


tres parceners, cheſcun parcener avera fa aſſiſe en ſeveralte, & recoverout 


a tene en comune, & tout iſſint ſerra juge en touts autres brefs de poſſeſſion 
entre parceners, &c. And this ſemeth reaſonable; foz ſhe mult have her 
Judgement accoꝛping to her plapnt, and that was of a moity , and 
not of any thing in ſeveralty ; and the Sheriffs cannot have ary 
Warrant to make any partition in ſeveralty - oz by Metes , eg 
Bounds. x A 
Joyn-tenanrs 24 Ik one Joyn: tenant oꝛ Tenant in Common difſeiſe another, and 
hall do the the diſſeiſ b2ing his Alliſe fo2 the moity ; in this cafe, though the 
like, Platntife pꝛapeth it, pet no Judgement ſhall be given to hold in ſev4- 
ralty; foꝛ then at the Common Law (befoze the Statutes of 31 H. . 
1 cap. 1. and 32 H. 8. cap. 32. by which they are compellable to make 
| partitidn ) there might have been by compulſion of Law a partition 
between Joyn⸗tenants and Tenants in Common; but that could not 
be; becauſe by the Rule cf Law the Plaintife muſt have Judgemert 
acco ding to his plaint and demand, which was of a moity, and not at 
any thing in ſeveralty. | 


— befave ſuch a day ſhall re-enfeoffe the F eoſfoz, and the Feoffe take 
. * wife, entreth into Religion and is pꝛoleſt, os make feofment in fa;, 
in all theſe caſes the Feoffo2 may enter pzeſentty befoze the day, 
pea, albeit befo2e the dap the wife die, the Feoff& be deraigned og 
take back the eſtate; fo2 in al theſe caſes that viability in the Feoffis 
gives to the Feoffoz pꝛeſent advantage of re-entry; fozthe Feoffie 
being once difabled is ever diſabled : Yowbeit, it is otherwiſe in the 
caſe of the Feoffoz ; fo2 if a man make a feofment in fe upon Cor 
dition, that if the Feoffoq oz his heires pay a ſumme of money by- 
foe ſuch a day, and the Feoffo2 commits Treaſon, is attainted, and 
executed, now is there a difability on the part of the Feoffoz , fo2 he 
hath no heire , but if the heire be * beſoze the day, he may per ⸗ 

; koꝛme 


ie. 


Co. ibid. 28. a. 3 


Co. Inſt. pars i 
167. b. 2. 
Bracton I. 4. 
fol. 216. 
Britt. f. 1 12. . 
Ibid. vide Parl. 
author. 


Co. Inſt. pars 2 
187. a. 2. 


Feoffor, Ftof- 25 If à man make a feotment in fe upon Condition that the Feoffie Co. inſt. para F 


221. b. 3% 
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| [ 
fozme the Condition, as it was revived in Sir Thomas Wiats caſe Trin. 
35 18. Eliz, in C. B. Otherwiſe it is if ſuch a viſability had growne of 
3 the part of the Feoffie t And the realen this viverſity is, becauſe 
the eftate of the land did vꝛiginall y flo rom the Feroffoz , and there- 
foze there rematnes hill fahim an apery right to have the land again: 
Do it is alto if the Feoffo2 enter into Religion and is pꝛoteſt, ana be. 
fo2e the day is deraigned, he may in that caſe alſo petfo2me the Condi- 
tion, caula qui fupia. | | 
Dyer 149.82. 26 A feofment was made bofozo the Dtatute of 27 FH. 8. to the uſe Eſtate to g. 
3,4 Ph. N. of a man and a woman unmaried, and of the heires of their two bodies, 722 and Fin 
and after they intermartie, and after mariage, the husband bargaines J enaag 
and ſells the whole laudin tis to one of the Feoffes, and dies with- 
out ilſue > Md alter the w tatute of 27 H. 8. is made, the teme claimes 
the whole by the ſurvivour , as Tonant tn tale after poſſibility , et. 
And per Curiam , without argument, te ſhall haue but a mottie ; 
becaaſe the Baron and Feme had at firff motties as Joyn-te- 
nants , by reaſon of the Jopn-tonancit made * befoze marriage, 


tC, 


26 A derived poner cannot be greater than that, from which it is 
deri ved. Derivata poteſtas non poteſt eſſe major primiti- 
va. a 


= * s 1 1 Ik thete be Lov and Tenant, and the rent is behind , and the E xxecuton 
quan Lo2d grant away his @eſgniozy and dieth, the erecutozs ſhall have ct cecory 
no remedie foz theſe arrsarages; becauſe the G2anto? himſelfe had *; 
no remedie fo2 them, when he visd in reſpect of his grant; And the 
wo2ds of the Dtatute of 32 H. 8. 37. (which gives remedie fo2 the 
recovery of arrearapes of rent) are theſe (in like manner as the Teſta- 
tor might or ought to have done.) Et ſic de ſimilibus. : 
Co.ibid.164.2, 2 If a man hath iflac two vanghters » and the eldeſt hath iſſue th 2s Copareene 


— 


. daughters, and the poungeft onely dur daughter; here, al theſe all inherit all. 
inherit, but the th2& daughters of the eldeſt ſhall have no moꝛe, than . 
the daughter of the poungeſt, vir. a moſty ; becauſe thep can ]njoy no n 


moꝛe, than the was to habe, theouh whom they claime , and that is 
but a moity / xc, Vide ſuprà 25. 5. ET” 
Li!,$ 435. 3 The Attoznep of one that is diſleiſev cannot make claime off The Aung 
from the land, if the vifleiſce himiſelfe durſt have gone to the land. Finch — 125 mir 
11. ; ; k then his M.. 
Lirrl.S 583. 4. there be Kom and Tenant, and the Low grants hin Seigni: e 
-0.vid.321.d. ozy by ine ko another in fe; beta, without attonment nothing pal- Se gu 
Sir Moile Eia- ſeth; And therefo2e in this caſe if the Cvniſee die betoꝛe attoꝛnment, good withou il © 
ches caſe, his heire wall not have it; foz the heire ſhall not de in any better e. arrornmca; 
Co. 6. 8b. 3. ſtate, than his Anceſto was, from whom he verives his title: So 
alſd it is, it the Conife of a fine before attopynment bargaine andſell 
the Secgniozp by Dod invented and entolled, the Bargaine ſhall not, 
diſtreia; becdaſe the Dagan, front Whom the Selgntoy moved de 
had never auual polleflion, x . le 2 
28 Afl. Pl. 4. 5 Obe Bailiffe of Det wal not ſay , that the Plaintife ne- The _ 
ver hav. any thing in tho land; dos the aſter yimſelfe Wal not Nat hab, 
have that ptea ; becauſe he bs wot Tenant of the Fre-holy, Finch \,.q_. 
11 : 


2 P.4-16. s The ſervant wal be eToppen to ſup, the Fre@bolv is his Paſters, Ten 

| by recovery againit his Matter, though the ſervant himſelfe be a ſtran⸗ cant 
ger to it; tos he thall not de in better cendit ion than he, in whole right long 
he chaftneth; Finch 11. . the 
7 A. 


5. M Ax. 26; the Common Law. 
enant in 7 A. is Tenant in taile; remainder to B. in taile, B. grants a ren 
ail in remain - charge „ A. ſuffers a common recovery, and dies without iſſue; Here, 
jercannorfal- the Gꝛantc of the rent ſhall not have it; becauſe he cannot falſific 
ge arecovery the recovery » being ſuffered by one that could not be chargable with 
the rent ; fo2 if B. in the remainder cannot do it, may lefle the Gzan: 
te that claintes under B. | | 
yi lafant not 8 Ak à man by Covin difſeiſe the Diſcontinue of Tenant in tail 
emitted, with an intent to enfeoffe the ifſue in tafle , being within age, al: 
though the Inkant was not conſcious of the Coven : xc, yet ſhall he 
not be remitted ; becauſe the Anfants that is in by him, who aste 
* the Covin, ſhall be in the ſame plight with him, that perfozmed th. 
| covenous act, a | | 
aCopibold a 9 Cuffome hath ſo eſtabliſhed and fired the eſtate of the Copihold⸗ 
inn eſtate. er that by the ſeverance of the inheritance of the Copihold from thi 
Panno2 the Copihold it ſelfe is not deſtroyed ; Fo2, in as much ag 


claimes under him do it. 
Eiecutors hal 10 If the ſonne be Lo2d and the father Tenant by certaine rent, 
loſe arcerages. the rent is arreare, the Tenant dies and the tenancie deſcends to the 
ſonne ; in this caſe if the ſonne alſo dies, the executoꝛs of the ſonne 
ſhall not have an action of debt foꝛ the arrearages incurred in the ſonnes 
life; becauſe the ſonne himſelfe by no poſſibility could hare ſuch an 
action; foz that the tenure was altogether in the realty , and the 
1 Tenant could not be charged in any perſonal action fo2 thoſe arreara⸗ 
n ges. | 
au The like, Ir If A. hath rent ſor vice oz rent charge in kee, oz fo? life, and 
the rent is arre are, and after A. grants over the rent to another, and 
the Tenant attoꝛns, and after A. dies; in this caſe, the executo2s pf 
A ſhall not recover the arrearages by fotce of the Statute of 32 H. 5. 
cap. 27. Foz by the grant, the over arrearages were loſt, and were 
| not due to the Teſtatoꝛ at the time of his death, and the Statnte ſaith, 
zen the gsrecutozs ſhall recover them, #c, in as large and ample manner 
lk as the {aid Tettator might or ought to have recovered them, &c. 
Waſte in a 12 A. demiſetha leaſs to B.'fo2 peares, wherein there is a Cole 
Cole-mine, Mine not opened; Mere, if B. open the Pine, it is waſt; And there- 
fo ꝛe if after the Pine is open B. aſſigne his terme to C. and C. taketh 
| the benefit of the Pine, C. alſo committeth waff , albeit the Pine 
orne! was open befoze ; fo2 Derivata poteſtas non poteſt eſſe major prinu- 
1 ca. 


-, oecben not after the reverſion is granted to B. by fine, and befoze attoznment B. 
n bn 1enour dllleileth oz outs the Lefſe@ , and enfeoffes C. the Leſſe re-enteys, 
bon ß ent. this ſhall not amount to an attoznment in Law, to make pꝛivity to 
C. and ſo to enable him to diſtraine fo2 the rent; foz he ſhall not be 
in better eſtate than his Feoffoz was; it is other wile, if the Lyſ- 
— had expꝛeſſely attoʒned to the Feoffe, Co. J. 6. 68. Sir Moile Finches 

Cale. 
Demiſe duvay- 14 Alf a Feme ſeiſed of lands durante viduitate, make a Leaſe (oz 


1 teviduitate, peatres, and the Lefſ&e ſow the land, and afterwards the Feme, 
fo that made the Leaſe , takes Baron; Pere, the Welle ſhall not have 
abs the graine; fo2 although his eſtate be determined by the act of a ſtran⸗ 

ger, pet he ſhall not be in better caſe}, than his Leſſoz > from whom he 


derives his .intereft, 3 | oF 

Tenant in rail 15 Ik Tenant in taile make a Leaſe fo2 lives accozding to the 
cannot demiſe @tatute of 32 Hen, 8. 28. and after die without iſſue 3 this Lexiſe 
8 being derived out of the eſtate tail, hal not continue longer than 
e eſtate laſts the eſtate taile ( againſt che opinion in Dyer , 33 Hen, 8. fol. 48.) 

: I 2 : F 02, 


Grantof a re- 12 Ik a Leaſe fo? life os pears be made rend zing rent, 4c. and 


67 
Co. lib. r. C2. 
Caples caſe. 


19 H. 8.8. ve / 
fix Juſtices. 

Co J. 3.7 8. a. 
Fermors caſe. 


Co. l. 4. 24.b. 
Murrel and 
Smiths caſc, 


the Lowdhimſeife cannot out the Copiholder, muchleſſe ſhall he, tha! 


Co. l. 4.49.8. 
Ognels cale, 


Co. ibid. c. b. 
Co. L, 9 2. b. i 4 
Sanders calc; 


Co. I. 5. 113. a. 
Mallories caſe, 
Co. Inſt. pars 1. 
321. b. 1. 

M. 36, & 37 El. 
in Co. B. Rot. 
420. 

Owſe)s caſe. 


Co. 5. 116.2. 
Olands caſe, 


Ce.1.9.34.a. 4 
Pains caſe per 
Curiam. 


68 The Reaſon of Max. 29 


Foꝛ , Ceſſante ſtatu primitivo ceſſat & derivativus. 


Co. fl. 135. b. 16 The Dzninary hath not power to gipe authostty to another to 0.4; B 


Sir John Neds fell the gods of the dead; becauſe he himſelfe hath not any ſuch au⸗ not ſell 
hams caſe. thozity. 9 El. Dyer 255. 6 9. 39. a. Henſloes caſe. ä . 
Co.9.76.b.z, 17 A Copiholder may ſurrender hy Atteꝛney; but then that Atto2- "OA 
combescaſc. nep muſt purſue the manner and kom of the ſurrender in all points _ 7 — 
- Acco2ding to the Cuſtome, as the Copiholver himſe lis ought to do; as ,,, ** 
if the turrender ought to be done bp the rod » 02 hy any other thing 02 
in any other manner, the Attozney ought to obſerve it aceozvingly ; 
fo2 his power ſhall not exced the power of the Copiholner , that gives 
him his authoꝛity. : 
Co.1.11.87.2.4 18 In the 11 Report, one reaſon why the grant of the Monopolie of The grany 
The caſe of making Cards to Edward Darcie was apjunged voin, was; becauſe Monopay 
Nonopolics. qe had no skil to make them; and therefoze , albeit che grant extended void. 
to his Deputies, and that he might appoint Deputtes, which might 
be expert yet if the Gzantee himlſeife be unoxpert , any ſo the grant 
void as tohim , he ſhall not make any Deputy to ſupply his place ; be- 
cauſe > Quod per me non poſſum, nec per alum, 


27 Things are diſſolved, as they be contrated. Hum quod- 
que diſſclvitur eo modo, quo colli gatum eſt : Nihil tam conve- 
nieus naturali equitati, unum quod que diſſulvi eo ligamine quo li- 
gatum eſt. 


Brack. .f. 113. 1 Bracton ſaith, that waits oziginal (both fozmed and of courſe) its at 


— which are extant in the Regiſter, had their firſt autheaity by ac of Par- changed vn 
ab.. liament, andtherefoze without an 2& of Parliament they cannot bs our AR oft, 
& Inſt. z. part. Altered o2 changed, which is pzoyed by Weltm, 2. cap. 24, whereby re: liament. 
W. z. cap. 4. medie is pꝛobided in many caſes. Biactons odds ate the ſe, Sunt quæ- 

dam brevia formata in ſuis caſibus, & quædam de curſu » quz concilio totius 

regni ſunt approbata, quæ quidem mutari non poſſunt, a bſque corurdem 

contraria voluntate, &c. Co. l. 5 48. a. John Webbes caſe, 
Co. Inſt. pars 1 2 Af after a Pꝛotection is allowed by Innoteſcimus, the Defendant 


131. a. 4. tarry in the Countrey without going to the ſer vice ſoʒ which he was re: RO 


Ibid, See more tatned » above a conyenient time after he had the Pzotenion , oz 0s lowed by ih 
authorities. therwiſe repaire from the ſame ſervice, upon info2mation thereof to Chancello. 

the Lo2d Chancelloz , he ſhall repeale the P2otecton in that caſe by a- 

nother Innotelcimus, but a P2otection ſhall not be avotded by a bare a- 

ter ment of the party in t jat caſe ; becauſe the recoꝛd of the P2otection 

' muſk be aviided by matter of as high nature, 
Co. inſt. pars i 3 Ak a man maketh a feofment in f& oz tos life ad faciendum 02 fa- wy... 
1 ciendo, 07 ea intentione, ot ad effectum, g2 ad propoſitum, that the Ftoſſ make 2 cond. 
3 4.66, Wal do, c wan not do ſuch au ag, none ct theſe woda make the con, and vis 
4 Mar. 133. eltate af the land conditional; fog in jungement of Law they are no not. 

woꝛds of Condition ta make an gſtate of inheritance 02 Freehold de⸗ 

ke ſible, which tok effect by Lirery (except it be in the Kings caſe , oz 

n the caſe of à will : ) But if a Leaſe fo yeares ha mane with ſuch a 

clauſe, o2.thus ,Quod non licebat, ta the Leffee , dare. vondere, vel conce- 
H. 40. Eliza- dere ſtatum & ſub pane forisfacturæ „this amounts to make the Leaſe 
berh 810wn & 02 peaxes defeaſible » nA ſe was it adiuvgen in Nugen Elizaberhs time 
Fed Ce, l. the Court of Co, Pl. and the reaſon of the Court was, That a 
Browning and Tale fo yeares was but a contract , which may begin by wozd, and 
Beffons caſe, WFP alſo hy woꝛd be diſſol ved. 


Co..bid 1 4 A 4 man wake A gilt in taile o a Leaſe fo2 life upon Condition, Where ane, 


3-1.ibid, pe! that ft the Donee oz Leſſee gaeth not ta Rome befogze ſuch a dap the — — 


*. Gift oꝛ Leaſe ſhall ceaſe oz be void, the Gzantes of the reverſton hall 759.7. oft 
| never „hexe nor. 


«# tho was .. Y 


Max. 27. the Common Law. „ 


never take advantage of this Condition, becanfe the effate cant 
ceaſs betoꝛe an entry; but if the Leaſe had been but fot yeareg; there 
the G2antee might have taken advantage of the like Condition; be⸗ 
canſe the Leaſe fo2 peares ipſo facto by the bꝛeach of the Conditton 
without any entry was void; fo2 a Leaſe fo2 yeares map begin with- 
out Ceremony, and ſo may end without Ceremony ; but an eſtate of 
Freehold can neither begin noz end without Ceremonp, Co. I. 3. 64. 
b. 4. and 65. a. 1. Pennants caſe, | 
Things char 5 Rents, Avvowſons, Condftions, Reverſtons, Remainders, and Co. ibid.; 38.4. 
— all ether things, that lie in grant, as they cannot be granted without 3. 
"hour deed, Deed, To all they not be ſurrendzed without Deed. 


tf 6 An Obligation oꝛ other matter in w2tting cannot be dilcharged 19 E. 4.1. b. 
y by an agreement by woꝛd. Finch 11. Doct. and Stud, li. 1. cap. 12. Vide 
infra 25» 


Anannuiry by 7 In an Annuity growing by pefcription rien arrere is a fad 5H 7.33. 
peſcriprion. yea ; fo2 this p2eſcription is a matter in fair 2 but in an Annſitty Finch 12. 
by Deed it is no good plea, without ſhewing an Arquittance, 5H. 2.25. 
Mater plead- 8 When a man avoides the Kings Titie by as high a matter of Re- 
ed againſt che to:d as the King claimeth, he may have it by way of Plea, without 
Ling. being d2fven to his Petition, though the Ring be led by double 
matter of Reco2d ; As one is attainted of Treafon by Parttamunt, 
and an office finds his lands, whereby the King ſeileth them, the yar- 
ty map alleadge reſtitution by Parliament, and a reyeale of the 
fozmer Ad. Finch 12. Co. I. 4. 57. a. 4. In the Sadjers of Londons 
| Caſe, a 
˖ Power of re- 7 A. by Indenture enfeoffs B. of two atres to the ue of A. koz Co. l. 1. 113. a. 
Fü vocation an- life, remainder in taile to C. remainder to D. in fee, with p2ovifo, Albanies caſe, 
fen ulled by feof- that if E. die without iue, A. by Indenture ſealed, ec, in the p2e- 
ki  Cenceof 4 witneſſes may alter the uſes; ac. A. of one acre enfvoifes 
ET F. and fo ths other acre A. by Indenture renounceth, furrenders, re⸗ 
leaſcth, ec. unto B. C. and D. the ſat» Power, Conditton, Authozi⸗ 
ty, at. E. dies without iſſue, A. by Andenture revokes the firſt ules, 
and limits new ones: And it was reſolved, that A. had by the ſxtd 
N | feofme1:t and releaſe barred himſelfe of limiting other uſes ; fo2 as the 
— Proviſo and Covent atozelatd did commence by Deed > fo by Died 


* may they be annulled ans defeated, becauſe in all caſes when anything 
ot, erecutozy is created by a Deed, the ſame thing by conſent of alt per- 


ſons, which were parties to the creatfon of it, may be againe by 
their Deed Aanuled ; And therefoze Marranties, Recogniſances, 
Ront«chargs, Annuities, Covenants , Leaſes foz yeares, uſes at 
the Common Law, and the like, may by a Deed of Defeafarcg 


10 (with the mutnal conſent of all thoſe that were parties tothe creation 
ond; of them) be annulled diſchargod and defeated ; for it woutd be ſtrange 
what and unreaſonable , that a thing, which is created by the ac of the par⸗ 


ties, ſhall not be againe by their aa with their matual conſent difſbl- 
ved. 
Bloud no y- To Nature and bloud are not valuable conflaerations to ſatigfle Co.1. 3.81.2.4, 
uble conſi- the Statute of 13 El. 5. and theretoꝛe if he that is invebted to five ſehe« 7wines caſe, 
an * ral perſons (to each of them in 20 l.) inconfideration of natural atfeti⸗ 
mcof fzEl f. on Lives all his gods to his ſonne 02 coin, in this caſe in as müich as 
the other wal lote their due debts, «c. which are things of value, the 
intention of the act was, that the conſideration in ſuch caſe ſhould be 
valuable ; fo2 equity requires, that ſuch a gitt, which ſhalt defeat o- 
thers of their due debts , ſhall bs upon as high any as good a conſtue⸗ 
"1 ration, as thoſe debts are, which are fo to he defeated, 
wm —— 11 By the Rule of the Common Law, a right oz title, which a. Co. l. 4. 1. a. 
” tered. ny hath to any Lands 03 Tenements of inheritance oz Frank⸗ tene Vernom caſs, 
| ment, 
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13 H.. 1 3. 20. 


Co. l. . 55. b. 
& 56. a. 


In the Caſe of 
the Sad lers in 


London. 
29 Aſl. 3 1. 


Pierce Parti- 


fields eaſe. 


Co.1.4.55.a 
The Caſe of 


the Sadlers in 


London, 


The Reaſon of 


ment, cannot be barred by acceptance of any manner of collaterall ſa- 
tisfaction 02 recompence , As if A. diſſeiſe B. Tenant fo? life 62 tn fee 
of the Bannoz of Dale, and after gives the Panno? of Sale to B. and 
his heirs in full ſatisfaction of all his right in the Pannoꝛ of Dale, 
which B. accepts, yet B. may nevertheclefle enter into the Pannoꝛ of 
Dale, oz recover it in any real action ; foz the right of Inheritance oz 

rank-tenement which is ſuppoſed oꝛiginally to commence by Live- 
ry, ſhall not be tranſferred o2 be extind without ſome Ceremony, 
as firſt by re-entry upon the Dillefſo2 , and then by giving Livery, 
02 by that, which doth tant amount, viz. by releaſe oꝛ confirmation to 
him, tic. And therefo2e it is commonly ſaid in our Boks, that 
accozd with ſatisfaction, is a god Plea in perſonal Actions , where 
Damages onely are to be recovered , but not in Real Adi- 
ons. 

12 In Pierce Partifields caſe cited in the caſe of the Sadlers of Lon- 
don in the 4 Report, fol. 55.b. it was found by office by fo2ce of a 
Diem clauſit extremum after the death of one that held houſes of the King 
in London, that the Tenant died without heir, where upon the King 
grants them to Pierce P. fo2 life , who ſueth a w2it to the Major, to put 
him into poſſeſſion , the Major returnes, that the Tenant made his 
Will and gave them to his wife foꝛ her life , who was pet in life, and 
ſeiſed of the ſatd houſes together with one Jo. Digle her then husband, 
P. P. outs Digle and his wife , who thereupon bing a Scire facias az 
gainſt P. P. who demands Judgement of the zit; becauſe in as 
much as he was but Tenant foz life , and the reverſion was in the 
King, they ought toſue the King > which they-could not do but by 
petition : And it was adjudged by all the Juſtices aſſembled in the 
Chancery that the Writ hould abate ; and that Digls and his wife ſhould 
kue by petition ; becauſe, foꝛ as much as the Kings Title was found by 
inqueſt of office upon oath, the Title of the Subject ought alſo to 
appear by Reco2d of as high nature, viz. by like inqueſt of office up- 
on oath, and not by return of the Pajoz onely; foz albeit that re⸗ 
turn be matter of Recoꝛd yet is it not of ſo high and great regard in 
he Common Law as an office found by oath. 

13 At the Common Law, when the King was ſeiſed of any eſtate 
t Inheritance 02 Frank-tenement by any matter of Recozd, were 
his Title by matter of Recozd judicial, as attainder , ac. oz miniſte⸗ 
rial, as office , 02 by conveyance of Recoꝛd by aſſent , as fine, Dæd 


inrolled, tc. 02 by matter in fact and found by office of Recoꝛd upon 


33 E. 3. title 
Travers 36. 
Co. ibid. 


oath , as alienation in Poꝛtmaine, purchaſe by Aliene , the Kings 
villein, eſcheat by death without hetre , «c. he that had right could 
not have any traverſe , whereupon he might alſo have an Amoveas ma- 
num, but was alwayes put to his petition of right tobe reſtoꝛed to 
bis Frank-tenement and Inheritance; Yowbeit he might have his 
Monſtrance de. droit, gnd was not fo2ced to his petition , when the 
King was intitled by matter in fact (as UMillein, Po2tmaine , El⸗ 
cheat, Alien, ac.) found by office, and by the ſame office the Title 
of the party did alſo appeare , as if a Diſſeiſoꝛ did alien in Poꝛtmain, 
oꝛ to an Alien, o2 tothe Kings Utilleine, oz did die without heire, 
in all theſe caſes: the party grieved might have his Monſtrance de droit 


at the Common Law; And ſoare the Boks to be underſtod in 9 E. 


3. 51. 13 E. 4. 8. a. 4 E. 4. 21. 

14 It was found by office that T. by the Kings Licence married 
the Kings Rieke, and that certaine Lands deſcended to the ſame 
Niefe ; which the Baron had aliened without the Kings leave (his 


" wife being the Kings Niefe) to another, and fo2 that cauſe the land 


4 
4 


* 


was ſeiſed , whereupon the Aliens comes into the Chancery, and 
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ſheweth all the cale as it was found, by offtce ; And therefoze betauſe 
all the truth ol the caſe (viz. the Pieke maried by His Licence , the 
veſcent to the Niefe after the Coverture, etc.) div appeare in the £Þ\- 
fice, it was awarded; that the Baron fo2 that canfe Would hold by 
the Curteſie, and that the Feme by His alienetion weuld be pat 
to her Action and thereupon by award the Alten& has reſtithti⸗ 
on. - | 5 . e * . 
15 Jt was kound by Office that I. held of the Bing, and that M. 30 Aff. Pl. 5. 
his daughter and heire was of full age and had Livery; and by andther 514.55.. 
Dffice it was alfofound that the fame 1. hav-anothervanghter K. which 
was yet within age, whereupon a Scire facias went out againſt M. and 
her husband, ec. Who ſaid that the ſand was given to I. en to his firſt 
wife the Pother of M. in tale, and chat K. was his Cue vf another 
wife, and fo M. ſole heire; but by award of all the zedges, all 
the land was ſeiſed into the Kings hand, becauſe the entane was 
2 found by any Office > dut only that M. was genen 
ire. | | | ; 
16 It a Woman be noble (as Dutchele, Tountefe , Baronelfe, Co. l. 4. 178.b 4 
tt.) by deſcent, although he marfe under the dcare of Nobliltty, yet Acton caſe. 
her birthright remaines ; Foꝛ that (annexed to her btoud , and is Co. l. s. 53. b.. 
Character inde lebilis: But if ua Women artaine Wobiltiy by mari- Ihe Counteſs 
age (viz. ofa Duke, Earle, Baron, ec, ) and after the death ok her e 
fürſt husband take another under the degrer of Nabliity, by this luſt 
mariage with one, that is ignebte, the hath lot the dignitp, unto 
which ſhe attatned by her frſt — — the Robflity; foz, eo- 
dem modo quo quicquid conſtitutur, diſſodvtur, And Quando mulicr 


nobilis nupſerit ignobili, deſinit eſſe nobilis. n 
17 Ik it be demanded z what Ganons , Contkitutions, Ominan⸗ Co.]. 5. Parts, 
tes, any Synovals pꝛovinctal ave Till in foxce within this Reatrrlo, 32. bd. 
the anſtver is, that it ts reotved and enacted by auGozity of Parlin- he cate ofthe 
ment, That ſarh st them as have bien allowed by general confent ni Ecclc6a- 
and cuſtome within the Realme, and are not conttattant v3 repug⸗ ; 
nant to the Lawes , Statutes aus Enttomes set the Realme, nz 
to the damage o2 hurt bf the Kings P2ezonative Royal, ate Uill in 
foxce within this Realme , as the Kings Eecteſtatica Lawes#f the 
fame; Now therefore as confent and tuſtome hath anowed thoſe 
noms, gc. Do no doubt dy the general conſent vf the whole 


| Realme, any of the fame may be cozrecep, imlatged, explatned, 02 


abꝛogated. Yi EE 
18 Although Jnventures being made koꝛ the verkaring of the 1t- Co. J. 5. 26.2. 
tes of a ſubfequent Kine, Recovery 02 other atknrunte to tettatſe 10, _ 2 
pertons, and within a certatne time, and to certaine nſes, are bat si: 
red2y, and do not bind the estate d Ttereft at che land; yer the 
Fine, Recvvery x 02 other #fluranre be purfued, atcozding to the + 
Indentures, no naked averment wal be taten agatntt thore Inden⸗ 
tures, viz, that after the making of the Indentures and beide the 
aTarance , it was tonctiuded and agried by mataxtconfeviter the pat⸗ 
ties , that the aſſurance ſhould be to other uſes : But if an dt hir 
agrement oz limitation of uſes be made by wziting , oꝛ by any othut 
matter as high 02 higher ; then ill thelat-agrwinent ſtand; foꝛ j- 
very contract 02 agrement ought to be diſſolved by matter vt as high 
nature, as that by which ſuch agrement was contraced ; becauſe 
Nihil tam conveniens, &c. | DEL, TOME; | 
19 One Eaton was indicted in B. R. fo? the veath of a man, Wherr⸗ Eatons caſe, 
upon an exfgent was awarded into the Countp of Lincolne 2 Eaton 18 H. 7. 
dien, amd was neder romdtn o: Attainted; Prr bia krerutezs being u Ce fg 
wit of Error toreverfe the award of rhe extent; For en u * 2 
2 


72 | The Reaſon of IM, 4. 26. 


as the King was entitled by matter of Recozd, it ought to be avoid⸗ 
ed by matter of as high nature. | 
20, Ik two claim as heirs to one man of one and the ſame Land, No traverg 
holden of the King » and one is found by office > the other cannot tra- wirhour office, 
verſe. that office, without firſt finding another office > which finds 
him heire alſo, TO —_— | 
21 The Charter of E. 3. (Anno 11 Regni ſui) by which lands were The Duchy 
(1 


Co.1.7.45. 
K-ras calc. 


- (04 annered to the Duchy of Cornwal, being paſt by the conlent of the come. 
* Lows and Commons in Parliament, retained the fozce-of an Ac 

of Parliament, and therefo2e thoſe lands cannot bs diſannered but by 

Act of Parliament. | | | 
Co 1.9.79.a.b, 22 IA a man be bound ina Statute to do any collaterak=Act,. as to Wricing dif 
12. H. 4.23. makeafeofment, to render a true accompt, oꝛ the like; here accoꝛd charged by 
2H * with execution by money o2 any other thing, is not ſatisfaction to 8 
b ſave the fo2feiture-of the Condition ; fo2 the contract being made 


— — by wꝛiting to perfo2me ſuch a collateral Ac, it cannot in that caſe be 


eaſe. altered without writing: But ik a man by contract oz Aſſumplic 
(without Deed) be to deliver a hozſe, o2 to build an houſe, o2 to do a- 
np ot her collaterall thing; there money map be paid by acco2d in ſa⸗ 
ſatistaction of ſuch Contra; ĩoꝛ as a Contract upon conſideration mep 
begin by parol, ſo by acco2d by parol foꝛ ary valuable conſideration it 
may be diſſolved. = | | 
Co.1.10.86.b.4 23 Uſe3 and Powers in contingencte and poſſibility map be by mage 
Leonard lo- mutual afſent of the parties revoked and determined; koz, as they 38. 
ves caſe. may be raiſed by Jndenture , Do by p2oviſo oz limitation annexed ' 
unto them in the ſame Indenture, they may be extinguiſhed and de- 
. Froyed, either betfo2e 02 after their being. 
Co.Inſt.pars 1 24 Albeit a man cannot pꝛeſcribe 02 alleadge a Cuſtome a- a preſcriptin 
115. 3.3. gainſt a Statute, becauſe, it is matter of Reco2d being (inder d) the ſaved. 
higheſt pzoofe and matter of Recozd in Law; pet a man map pꝛe⸗ 
ſcribe againſt an Ac of Parliament, when his Pꝛelcription oz Cu- 
{fome is ſaved oꝛ p2eſervod by anoher Act of Parliament, ac. 
Pyer 25,b,160 25 Aman is bound bp Indenture to pp a ſumme of moiiep , and payment no 
28 H.8. in an action of debt upon that Deed the Defendant ſaith he hath paid the pica withou 
ſumme, but ſheweth-no..acquittance ; In this caſe , the pleais not an acquita 
good, fo2 this Indenture is like a imple Obligation, where pap⸗ 
ment is no plea without an acquittance ; At is otherwiſe where 
the Obligation hath a Condition, per Mountagu. Vide tupra, 
8 | 


Co. Inſt. pars 1. 26 By the Statute of 13R. 2. 16, If after a p;cteaion is allow: Protection, 
131. 2.4. ed by Innoteſcimus, the party tap in the Country without going to 

the Service, foꝛ which he was retained; abore a convenient time al⸗ 

ter he hath ſuch pꝛotedion, oz repaire from the ſaid Service, upon 

infozmation thereof to the Lozd Chincelioz, he ſhall repeal ſuch pꝛo⸗ 

te&ton by another Innoteſcimus; Yowbeit ſuch a pꝛotection ſhall not 

be avoided by a bare. averment of the party in that caſe, becauſe the 

Reco2d of the pꝛotedion muſt be avoived by a matter of as high a 

nature, a | 


28 Things grounded upon an evil void beginning, cannot have 
„ good perfection. | . 


1 * 
. 


Danger 11 I. WBefoze the Statute of Welt, 2. cap. 1, Alienation by the Don& — 
— r. n taile after iſſue. had did barre the Wonoz of his reverſion : but if he —— - 
Fornss, had aliened befoze iſſue had, and had after had iCue,although that aliena- bare to che 
Temps, E. 1. tion would have barred the iſſue , becauſe he clatmod a F& ümple, pet Sn 
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in that caſe if the iCue had died without illue, the Donoꝛ might re⸗en⸗ Ibid 62. 79. 
ter, fo2 that he aliened befoze any iſſue, at what time he had no pow⸗ —— 3 1 
er to alien to barre the poſſibility of the Donoꝛ. Co. wa 

2 Tenant foz life of a Carve of land, the reverſion to the father in evi caſe. 
fee , the konne and heire apparent of the father endoweth his wife of | Co. Inſt. pars 1 
this Carve; by the aſſent of the father , the Tenant fo? life!dicth, | 35>2-3- 
the husband dieth; here, the reverſion was a tenement inthe father, 
and yet this is no god endowment: ex aſſenſu patris; becauſe theFather 
at the time of the aſſent, had but a reverſion expectant upon a Frighold, | 
whereof he could not have endowed his own wife ; and albeit the Te⸗ 
nant fo2 life died, living the husband, yet quod initio non valet, tractu tem- 
poris non convaleſcet. | 

A Uilletn at this day parchaſeth an Advowſon in f, the Church Co d. 10. 
becomes void, the Lod fo? 100 l. given by A. B. Clerke pꝛeſents him 2 
to the Church, and his Clerke is admitted, inſtituted, and indacted, 
yet this gatneth not the Avvowſon to the Lo2d : fo2 by the Statute of 
31 El. cap. 6. the p2efentation, admiſſion , inſtitution , and induction 
fn that caſe are made void, and not onely votdable , as they were be- 
foe the Statute; Andſo it is alſo if any other on the behalfe of. A. B. 
had given oz contracted with the Lozd-tn.conſiverationof any valuable 
thing to p2eſent A. B. to the ſaid Church, albeit it has been without 
the conſent oz knowledge of A. B. yet it ſhould not have veſted the 
A>vowſon in the-Lo2d, cauſa qua ſupra. 

4 If the wife, after the husband hath entred into Religion, alien, Co. ibid. 132. 
the land, which is her own right, and after her husband is dereigned, b. i. 
the husband map enter and avoid the alienation. 

5 Jn times paſt if a ſecular Pꝛieſt had taken a wife, and had iſſue Co. ibid. 136. 
and died » that iſſue had been lawfull and ſhoald have inherited as hefre 3.3. 
to his father, ac. Fo, (as it was then holden) the martage was not 
void, but voidable by Divoꝛte, and after the death of either party no 
Divoꝛce could have ben had: But in thoſe dayes if a man had mari⸗ 
ed a Nunne, oz a Ponke had marted, thoſe-mariages were holven 
void; the Nunne and the Ponke being (as Littleton ſaith Sect 202.) 
dead perſons in Law, and therefo2e their iflne could not have inhe⸗ 
rited, 21 H. 7. 39. 19 H. 7. Baſtaidic 33. 5 E. 2. Nonability 26. 

47 E. 3. caſu ultimo. ? 

6 Ik the Loꝛzd deſtrain the Tenant koz rent befo2e it be due, the o. ibid. 180. 
Tenant may juſtiſte to make reſcons, and it ſhall not be adjudged diſ⸗ h. 3. v. ibid. 
ſeiſtn of the rent; So it is alſo of a rent charge, V. author. 

7 If a Leaſs foz-yeares be made to begin at Michaelmaſs, the re- (, bid. 217. 
mainder over to another inf, if the Leſſoꝛ make Livery of ſeiſin be- .. 
foze Michaclmaſs, the Livery is void; becauſe Livery of ſeiſin. muſt 
paſſe a pꝛeſent re hold, and not in futuro; fo2 if it ſhould wozke at all, 
it muſt take effec pꝛeſently, and tannot exped. 

8 Jf a man let to another his land foz terme of peares, if the Lel⸗ Co. ibid. 2c. 
ſoz releaſe unto the Leſſe all his right, ec. befoze the Leſſe enter Url. $ 459. 
into the ſame land byfozce of that Leaſe , ſuch a releaſe is void; be⸗ 
cauſe the Leſſee had not poſſeſſion in the land (but onely; intereſſe termi- 
ni) at the time of the reieaſe made: It is otherwiſe, if the Tenant 
had been in polleſſion,oz in caſe of a Leſſee foz life, | 

9 Regularly, the Jncumbent may charge the Glebe, tt the Patron .Co.ibid.3o0,' 
and O2dinary joyn with him in the grant, oz conſent thereanto either 18 ann 
by Pꝛecedent Licence, oꝛ ſubſequent confirmation : yet in this caſe, Pe 
it the Patron be but Tenant in tail oꝛ fo2 life o2 the Oꝛdinary be Pa⸗ 
fron, the charge ſhall not be perpetual ; foz in the firlt cafe the ilue in 
taile, reverſtoner , 02 remainder ſhall avoid it, and in the other caſe, 
the Licence oz Confirmation of the 2 is not available to 

charge 


74 


Co. Inſt. pars 1 


300 b. 3. 


Co. bid. 30l. a. 
1. 


Co. ibid. 323. 


b. 4. 


Littl. 5.633, 
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charge the land without the conſent of the Dean and Chapter: but ſhall 
be avoided by the @ucceſſo2 of the Oꝛdinar x. | 

10 A. Parſon of D. is Patron of the Church of S. as belonging to his 4 gtant of: 
Church, and pzeſents B. who by the conſent of A. and of the Ozdi⸗ t good, 
narp, grants a rent charge out of the Glsbe , this is not god to make 
the rent charge perpetual > without the aſſent of the Patron of 


M Af the Diſteiſoꝛ make a Charter of Feefment to A. with a Confirmatio 
letter of Attoꝛnep, andbefoze Livery the Dileiſe confirmss the e- d. 
ſtate of A. oꝛ the Ded made to A. this is clerip void, thangh Levery 
be 1 ade afterwards, pi 

12 If the Tenant of the Wand, out of whfch a rent charge is il⸗ 3 releah 
ſaing ; 'pay the rent to a Stranger thathath no right thereunto, and 
the right owner releaſe to him, this releaſe is goon; becauſe he there: 
by admitteth himſelfe to be out of poſſeCCion : But if the Tenant had 
given him any thing in name of -attomment , and the right owner 
had releaſedto him, this releaſe had ben void ; becauſe an Attozne- 
ment onely, can be no difleifin of the rent; and therefoze in that caſe 
the releaſe had not god footing > no2 whereon to wozke, 

13 Af Feme Inheretrix habe a Baron under age, who during his Nonage; 
nonage aliens the Feme of Land , and dies; In this cafe the Feme 
may enter: @0 likewiſe tit two Joyntenants under age make feof: 
ment in k, and one of them dies, the Survivour may enter, 

EC 


14 If Tenant in tail make feofment in fe to the iflue in tail, Eſtate nul 
within age, by fozce whereof.he is ſeffed , if the Tenant in tail not char, 
die, the iſſue is remitted ; and therefoze in this caſe, if the iffue in 

tatle , being at full age > doth in the lile of the Tenant in taile, grant 

a rent charge iſſuing out of the land to a ſtranger, and after the 

Tenant in taile dies, the ifge. in taile ſhall hold the land diſcharg⸗ 

ed. a | ; 

I 5 I the heire apparent of the DiCetſee, diſeiſe the Difleiſo2, and A rent chat 
grant arent charge , and then the Dilleiſe dieth , the Gzantoꝛ ſhall not good, 
hold it diſcharged z fo2there a new right of entry deſcendeth unto him, 
and therefo2e he is remitted , and hall avoid the charge: Mo likewiſe 
if the Father difſeiſeth the Gzandfather , and granteth a rent charge 
and dieth; now is the entry of the Gzandfather taken away; and 
here, if the G2andfather dieth, the Sonne is remitted and hall a- 

16 M an Jnfant 02 Feme covert make their will, and pablich it, A WII vol 
and after die of ſuk age oꝛ ſole , yet is the will nothing wozth. x© Eliz, 

Dyer 344. 
17 One diſleiſed of two acres in D. relsaſeth all his right in all A voſd relety 
his lands in D. and delivereth it to a ſtranger to be delivered over to "0 


the Dilleiſoz. as his Deed ſuch a day: befoze which day the Dilſefſoz 


diſteilſeth him of another acre in D. and then the releaſe is delivered o⸗ 
5 _ him: pet nothing of the tight of this third acre palleth by the 
reteale, | 

- 18 A, Tenant fo2 lite makes a & eate fo2 4 peares to B. fo begin pꝛe⸗ A Teaſe fo 
ſently, and after makes a Leaſe fo2 life to C. to begin at Pivfummer life void. 
Blowing , and alter Pioſummer B. attozns ; here, the Leaſe fo? life 
to C. ia void, becauſe an effate of Frank-tenement cannot commence 


a futuro, any then the attoꝛnment, though it wore after Pioſemmer, 


ball not make the reverſion to paſſe, the grant thereof in futuro being 


vold at the beginning; foz, quod ab-initio non valet, tractu remporis non 


convaleſcet. | I | 
19 A Feme Inhererrix covenants by Indenturs withont the 1 Avoid int 


Max. 25. the Common Law. 


ledge 02 conſent cf the Baron to acknowledge a Fine to certain Cont⸗ 
ſexs and uſes in the ſaiv Indenture mentioned, and afterwards the 
of 2 Waron covenants alſo by Indenture without the knowledge of the 
890k, Feme to acknowledoe a Fine to other Coniſes and uſes in that Jn- 
denture alſo mentioned, and afterwards the Baron and Feme, jopae 

in a fine to the Coniſes in the Indenture of the Feme mentioned: 

Pere, the Limitations and Declarattons of Uſes in both the Jnden- 

ation tures are void, and the ſaid Fine was by conſtruction cf Law tothe 
uſe of the Feme and her heires, as if no uſe at all had been declared, 

fo2 , the Feme alone, albeit ſhe be owner of the land, yet being ſub 

| poteſtate viri; cannot in reſpect of her Cover:ure without her Baron, 
02 Bl limit the uſe , and on the other ſide, the Baron, who hath not any e- 
* ffate in his own right, cannot againſt the god liking of the Feme 


limit any aſe; becauſe he is not owner of the land; ſo that the one is 


not ſui juris and hath the eſtate; and the other is ſui juris, and hath not 
the eſtate; And therefo:e when they differ in limitation, al they do muſt 
nee des be void. | 
avoiddeedor 20 When a Ded hath two deliveries , if the perſon at the firlf de⸗ 
contract. livery had poirer and ability in Law to contract, but could not per⸗ 
fect it, untill an impediment ſhould be removed, befo2e the ſecond de⸗ 
livery ; in that caſe, the contract is good; as if the Diſſeiſce make an 
Indenture purpo2zting a Leaſe fo2 yeares, and deliver it to a ſtranger 
out of the land asa ſcroul, and command him to enter into the land, 
and to deliver it upon the land as his Derd to the Leſſe , which is 
done acco2dingly, this is a god Leaſe : But if the perſon at the 
able firſt delivery had not power 02 ability in Law to make the Leaſe oz 
Contract, and befoze the ſecond delitery he attains, to ſuch power, 
there the Leaſe oz contract is not god; as if at the time of the firſt de⸗ 
livery the Lefo2 be an Infant oz Feme covert, and at the time of the 
ſecond delivery they become of full age 02 ſole, in both theſe caſes the 
Ded doth not bind; becauſe at the time of the firſt delivery tier! 
* ä were net perſons that had ability in Law to make a Contrac. 
"OW Avoid joyn- 21 Af the Baren make feofment in fee to the uſe of himſelſe to2 life, 
=_ WL and after tothe uſe of B. foꝛ his life, and after to the uſe of the Tem 
fo2 life, fo2 her Jopnture , that is not within the Statute of 27 H. 8. 
cap. 10, to barre the Feme of her Dower, albeit B. die, living the 
Baron : Oo alſo if the eſtate be made to A. foz life, and after 
to the Feme fo2 her Jcpnture, neither is that within the Act, al⸗ 
though A. die befoze the Baron; fo2 in theſe and the like caſes; 
in as much as at the time of the limitation of the ecatss they were 
out of the Act, (fo2 that it was not then tertaine, that the eſtate 
of the Feme ſhould take effect immediately after the death of the Baron, 
as if ought to do by the ſaid Ad) no ſubſequent event can make them 
within the Act; Foz, Quod ab initio non valer , tractu temporis non con- 
valeſcet; & quæ malo ſunt inchoata principio, vix eſt ut bono peraguntur exitu, 
A failer of 22 A. ſeiſed of the Pannoꝛ of D. in fe had communication with B. 
ation, of demiſing theſatd Pannoꝛ unfo him, C. gives it out, that he had a 
Leaſe fo 90 yedres in the anno, whereupon B. deſtſts from takiſig 
a the Pannoꝛ by demiſe, and thereapon A. bzings an action of flan- 
der againſt C. And it was avjudged that thoſe woꝛds would not 
beare it. And in this caſe, though it appeared by the Defendants 
barre, that he had no title oꝛ intereſt in anp ſuch Leaſe, pet becauſe the 
matter alleadged in the Count did not maintaine the Adtion, the 
barre could not make it god. 


— 23 Q. Eliz. by Letters Patents grants to I. S. Totam illam portionem 
by miſnamer decimarum & garbarum ſuarum in L. in Com. N. cum omnibus aliis decimis 


(che tenant. ſuis quibuſcunque in L. in dicto Com. N. tunc vel nuper in occupatione 
a 1 2 EC; 


Co. J. 3. 35. b. 
Jennings and 
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Co. I. 4. 2. b. 74 


Vernont calc: 
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I. C. and grants further that thoſe Letters Patents ſhall be of fo2ce 
and effec againſt her ſelfe and her Sucteſſoꝛs, Non obſtante male, no- 


mingndo , vel male recitando prædict. portionem decimarum, &c. Et non 
obRante aliquibus defectis in male recitando vel non nominando alicujus te- 
nentis five occupatoris, t. And all this was found by ſpecial terdic, 
and beſtdes, that I. C. never had any Tithes in L. in his occupation; 
and thereupon one queſtion was» whether the defed of miſtaking⸗ the 
Fa mer was not ſupplyed by the non obſtante ; and it was refolvey, 
that it was not; Becauſe when the wo2vs of the grant are not ſufff- 
cient ex vi termini to paſſe the thing granted, but the grant is utterly 
votd, there a non obſtante cannot make the grant good; fo2 when the 
Queen grants Totam illam portionem, &c. nuper in tenura I. C. here the 
addition of I. C. is of the ſubſtance of the grant, and in as much as 
I. C. never had the poꝛtion in his occupation, the grant muſt needs be 
void ex yi termini , and therefoze the non obſtante, tannot make it 
god, f 
Co. l. 4. 62. b. i. 24 If J let my land foꝛ life , and after give the tres , and after the A void gran 
He:lakendeas A ell dies, yet the Done cannot take them; becanſe at the time of of «cc. 
Caſe. the grant, the Lefſe& had the p2operty in them, as annext to the land. 
21 H., 6. 46. d. per totam Curiam. 
e 25 Ak a Counteſſe (that by the Statute may retaine two Chap⸗ Rereiner of 
Stat. 21. I. 5. 13 lains capable of diſpenſations to enjoy two benefices) doth firlt re- Chaplain 
: taind two, and after a third, the two firſt are onely capable of vdiſpen- . 
ſatioas ; fo2 they onely ate her Chaplains accoꝛding to the Statute, 
and the other at the Common Law; And therefo2e in this caſe; if the 
two firft die, yet is not the other capable of a diſpenſation ; becanſe 
at the time of his retainer he was not capable; fo2 he ought to be 
newly retained again to make him capable thereof : So like wile if 
the Son and heir apparent of a Baron retein a Chaplain , and give 
unto him his Letters under his hand and ſeal, and after his father | 
dies, and this Chaplain purchaſeth a diſpenſation, this retainer and 
thoſe Letters will do him no god; becauſe they were not available 
at the firff to make him capable, Et quod ab initio non valet, tractu tem- 
poris non convaleſcet. 
Co. I. 4. o. b. 26 Pope Urbane at the requeſt of Ralph Baron ot Greyſtocł, founded A void found. 
4 , z AaColledge of a Paſter and ſix P2iefts to be reſident at Greyſtock, ation of a Col 
Lamberrs caſc. ahd aſſignes to each ot the Pꝛieſts five marks per annum, beſivest heir ledge. 
H.. & 7. bed and chamber, and to the Maſter 40 |, per annum; And upon the 
E. 6. Dyer 81. Statute of 1 E. 6. 14. it was tettiũed in the Book of F trit⸗kruits and 
and Tenths, Rectoriam & Collegium de Greyſtock: But it was reſolved 
by all the Zuſtices, that this reputattve Colledge was not given to the 
King by the ſaid Act, becauſe it had no latvfull beginning, noꝛ ſo 
much as the countenance of a tawfull beginning; fo2 the Pope cannot 
found 02 incozpoꝛate a Colledge within this Realme , no? alligne oꝛ 
give Licence to alligne any tempozal livings unto it; bnt it dught to 
be done by the King himtelke, and by no other. 

Co. l. 5. 42. 27 In appeal of Mayhem bet wirt John Codwel Plaintite, and A void Panel, 
Codwels caſe, Thomas Parker Detendant, the parties deſcend toiffue , and the Jury | 
findsfo2 the Plaintife , and now ft was moved in arreft of Judge⸗ 
ment , that there was vartance betwirt the Panel of the Venire faci- 
as and the Diſtringas, and Poſtea, fn the name of one of the Jury, 
that awptared and gabe the vervic ; foz, in the Panel of the Venire fa- 
cias, le was named Palus Cheale , And in the Diſtringas and in the Po- 
ſtea it was Paulus Cheale: And becauſe the name of a Juroz in the Ve- 

nire facias wis miſtaken, the Judgement was arreſted: But if he 
had been well named in the Panel upon the Venire, and miſnamey 
in the Diſtringas oz Poltea , upon examination it might have ben a- 
mended 
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77 
mended: becauſe the Venire facias, and Panel are the beginning and 
ground of the other ſubſequent P2oceſſe, 
z void Preſen= 28 D. Was ſeiſed of a Pannoz, unto which an Advowſon was ap: Co.1.6.50.2.4. 
rations pendant, and dies, the Pannoꝛ deſcends to E. an Infant, the Church Be wels caſe. 
become 3 votd; A. pꝛeſents during the nonage of E. who at full age en- — 3 = 


feoffes F. of the Panno2, and after the Church becomes votd againe, : 


and E. peſents, whereupon, tbe Aſſignee of A. bzings a Quare impe- Adams cafe; 


dit; And it was adjudged , that by the feofment of E. when he had at- 
tained his full age, the Pannoꝛ paſſed to the Feoff& , but not the Ad⸗ 
vowſon ; becanſe by the uſurpatfon, the Jnfant was out of pofſeſſion 
of the Advowſon, and he had but a right in it, the uſurpation being one⸗ 
ly voidable by ation, which could not be transferred to a ſtrangygr; 
And therefoze , the Advowſon being not at all granted to F. he ſhall 
not gaine it afterwards by an uſurpation. 


Avoid grant 29 Qawn Eliz. in the 3 1 peare of her Raigne grants unto Walter 
| of che Office Tooke And William Curle Officium unius Auditorum Curiz ſux Wardorurn, 


of the _ &c. habend. dictis Waltero & Willielmo & alteri eorum conjunctim & 
0 1 © diviſimpro termino vitarum ſuarum & eorum alterius diutiùs viventis, &c. 
8 And afterwards King James in the 4 peare ok his Reign during the 
lives of the laid Walter Tooke and William Curle, grants the Reverſi- 
on of the ſaid Office to John Church-hill and John Tooke : And in 
this caſe Ring James his grant was adjudged void; becauſe that Office 
being partly judicial, and partly miniſterial , could not in reſpec of the 
Judicial part be granted in Reverſion ; fo2 which the Rule is, officia 
judicialia non concedantur, antequam vacent; And therefoze being void at 
firſt, it hall not be made good after ward foꝛ albeit William Curle one of 
the firſt Gzantees, and John Church-hill one of the laſt Gzantees 
happen to die, yet ſhall not John Tooke enjop the Office by vertue of 
King James his grant; becauſe, quod ab initio non valet, &c. 
en 5 John Biſhop of Sarum gzants the office of Surveyour of the 
ofa Srycyor= Panno? of Sherborne unto Edward Green and John Green fo2 their 
ſhip, lives together With the fee of 6.1. 13. s. 4. d. per annum, whereas the 
office fo2merly uſed to be granted onely to one; Edward Green dies, as 
alſo the Biſhop, the kee is behind > and John Green diſtreins fo2 it, but 
could not maintain the Avow:y , becauſe the grant was void by the 
Statate of 1 Eliz. not pꝛinted, (which reffratneth Eccleſiaftical per- 
fons from making unuſaal grants, tc.) and in this caſe , albeit Ed- 
ward Green being dead, and John Green alone had the office, when he 
diſtrained, yr t the grant being void at firſt, ſhall not be made good by 
any ſubſcquent Ac , that happens after , to bind the Succefſo2 to per- 
fo2m it, Quia quæ malo ſunt inchoata principio, vix eſt ut bono peragente exi- 
tu, & quod initio non valet, &c. 


Co. I. 11. 4. a. 4. 
Auditor Curles 
Caſe. 


Co. l. 10.61. b. 


4. 
The Biſhop of 
Sarums calc, 


void grant 31 A G2ant by the Paſter and Fellowes of a Colledge to Queen Co. l. 17. 75. a. 


vaColledge, Eliz, contrary to the Statute of 13 El. 10. being thereby made void, 
could not afterwards be made good by the Otatute of 18 El. 2. (fo 
Conftrmations of Gzants made unto her ) becauſe that can by no 
meanes be made good, which was meerly votd at the beginning, 
Neither ſhall the general woꝛds of 18 El. enable any perſon to make 
any conveyance , which by the Common Law was diſabled, as if an 
Infant had conveyed land to the Queen by Deed inrolled, 02 had levied 
a Fine to her befoze the Statute of 18 El. and then that Ac had been 
made; pet the eſtates granted had not been confirmed by that Act ; be: 
cauſe the Jnfant during his minoꝛity was abfolutely diſabled to make 
fach a Gzant ; and therefoze not withſtanding that Statute, he might 
have reverſed the Fine by a W2it of Erroꝛ, as it was adjudged M. 32 
and 33 Eliz.in B. R. by Wray and all the Court, in Vaughans caſe. 99 
like wile if a man ſgiſed of land in fee > had granted the land after = 

deã 


+, 
Magdalen 
Colledge caſe: 


Co. l. 11.78. a.; 
The ſame caſc 


Fitz. 35 f. 6. 


Co. l. 1. 5. b. 3. 
Sir Mlliam 
Pelhams caſe. 


Co. Inſt. pars 1. 
46. a. 4. 


Co. Inſt. pars 1 


31. b. 4. 


Co. ibid. 9. a. I. 


Dyer, 58. a. 4. 
35 H. x. 


Max. 28. 


death, to the Queen her heires and lucceſſors, the ſaid Statute of 
Confirmation had not made ſuch a grant good, becauſe it was a⸗ 
gainſt the Rules of Law, 38 H. 6.3 3. The Abbeſſe of Sions caſe, and 
the Earle of Leiceſters cafe Plow, 400, &c. Quæ malo ſunt inchoata, 
&c. 1 
32 A pꝛeſentment made by a ſtranger to an Advowſon , which is 
appꝛopziate to an Abbey, is void, be the pꝛeſentment in the Abbots 
time 02 during the vacation; and albeit-the Clerke be afterwards ad⸗ 
mitted, inſtituted, and inducted, yet that cannot make the pꝛeſentment, 
which was vold at fürſt, to take effec ; Fo2, Quod initio non valet, &. 
It is otherwiſe if the Abbot himſelfe pzeſent, xc. 

33 A tenant fo2 life (remainder in tail, remainder in ker) bargains 
and ſels the land in fe to B. who after the Statute of 32 H. 8. cap. 31, 
am befo2e the Statute of 14 ET. cap. 8. ſuffered a recovery, wherein A, 
was vouched > and vouched over, tc. and after Judgement was en- 
tred and execution ſued upon that recovery; yet was the entry of the 
tenant in tail adjudged congeable ; foꝛ albeit the recoverp was not had 
immediately agetaſt A. yet was it adſuged a fozfetture within that 
Statute of 32 H. 8. and then the ſuffering of the recovery being a forfei- 
ture, it could not afterwards be ſalved by entring Judgement and ſuing 
execution thereupon. | 

34 If ths Patron grant the next avoydance, and after Parſon, Pa- 
fron,and Oꝛdinary befoze the Statute, had made a leaſe of the Glebe 
fo? ycares, and after the Parſon dieth, and the nrantee of the next avoy- 
dance had p2eſented a Clerk to the Church, who is admitted intti⸗ 
tuted, and inducted, and dieth within the terme, the Patron pꝛeſents a 
new Clerk, who is alſo admitted; inſtituted, and inducted ; here albe⸗ 
it, he commeth in under the Patron, that was party to the Leaſe, 
and was Admitted, Inſtituted, and Anduded; yet becauſe the Leaſe 
had no god beginning, but was avoided by the Gzantees Jncumbent, 
who had the whole eſtate in him, it wall not be agatne revived; but 
ſhall be extinct foꝛ ever , and ſhall not be maintained againſt the laſt 
Incumbent, 

35 Ik a man be Tenant in general taile , and take a wife andhath 
illue by her, and ſhe dies, andafter he taketh another wife and des, 
the laſt wife ſhall be envowed; becauſe ſhe may have iſſue, which 
by poſſibility may inherit: But in this caſe ik the husband during 
his firſt wives life alien the land in Fee, and takes an effate back to 


The Reaſon of 


A void pre- 
ſemmcnr, 


A void recoye- 
ry, and forſei. 
ture by tenant 
for life. 


A void grant 
of Glebe, 


The laſt fene 


nor endoyrd, il ;, 


him and his wife, and the heires of their two bodies, and the wife 


dies, the ſecond wife ſhall not be envowed ; becauſe during the Cover⸗ 
ture (when her Title of Dower ſhould take beginning) he was lei⸗ 
ſedof an eſtate taile ſpectal ; and pet here alſo the Iſſae , that he may 
have by the laft wife, is inheritable, 

36 B. having divers ſonnes and daughters > A. giveth lands fo B. 
& liberis ſuis, and co their heires, the Father and all his Children do 
take a Fee ſimple joyntly by fozce of theſe wo2ds, their heires ; but ff 
he had no child at the time or the Feofment , the Child oꝛ Childzen, 
bo2n afterwards ſhall not take. 

37 Ceſtuy que uſe (after the Statute of 1 R. 3. 1. and befo2e the Sta⸗ 
tute of Uſes) makes a Leaſe fo; peares, and after during the terme 
makes Feofment of the land, and gives Livery, tc. In ſuch caſe, 
nothing paſſed by ſach Feofment , becauſe he had nothing in Uſe 
o2 Poſſeſſion > and then the Statute of R. 3. would not atde 


him, 


Grant to el 
dren before 
birth, not 
goed. 


Ceſtuy q#t i 
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tt 


fore 
ot 


Mar. 29.30. the Common Law: 
| 29 Quod non habet principium , non habet finem; 


Where there 1 Ik the Biſhop be named in the Quare impedit, he wal never af- 

can be no pre- ferwards pꝛeſent by lapſe , and then ſhall neither the Petropolitan, noꝛ 

ſntment by after him the King do it; Foz theBiſhops p2eſentment fatlingwhich 

lapſe. was to be the firſt ſtep and begining, their power of pꝛeſenting, which 
thogld ſacceſſively follow his, muſt needs alſo fail; acco2ving to ths 
Rule. Quod non habet principium non habet finem. _ | 

Kighe without 2 Regularly, a man ſhall not be remitted to a Right remedileſſe, 

Aion no re- fo the Which he can have no action; And therefoze Littleton ſaith 


miner, & con. (Sect. 661.) that the pꝛincipal cauſe of a Remitter is, when the iſſue 


= hath no perſon (but himſelfe) againſt whom he may bzing his Acton, 
| by which it appeareth , that he onght to have juſt canſeof Action ; foz 
neither an Agion without a Right, noz a Right without an Action 
can make a Remitter ; as if Tenant in tafl faffer a Common Ke- 
coverp ; In which there is erroꝛ, and alter the Tenant in tail dillei⸗ 
ſeth» the Recoveroꝛ, and dieth; here the ilſne in tail hath an action, viz, 
a Wait of Error; but fo long as the Recoverp remaineth in fo>ce, 

he hath no Right, and thorefoz2e in that caſe cannot be temit 

ted. | 

lien. 3 If B. purchaſe an Avvowſon , and ſuſfereth an uſurpation and ſtx 
| Poneths to paſſe , and the uſurper granteth the Advowſon to B. a 
his hetres; B. dieth, his heire is not remitted ; becauſe his Right to 

the Advowlon was -remevileſſe , viz. a Right without an Acit- 
on, f a ö 
4 Vide infra M. 38. 1. 7. and 162. 49. 


30 He that claimeth Paramount a thing, ſhall never take benefit, un 
hurt byit. 7 8 61 06 


Dur de dote 1 Ik there be G2andfather » Father - and Son; and the, Gzamz⸗ 
pri *. Pe. father is ſeiſed of ther acres of land in fc, any taketh wſte, and 
* dieth, this land deſcendeth to the Father, who vieth either beloꝛe v3 
alter entry; now is the wife of the Father dowable, pet ſhall the haye 

the thiros but of two acres onely , and the wife of the Gzandfathir 

ſhall have fo2 her Dower the other acre intire:y ; becanſe the Dowgr 

of the G2anymother is Paramount; the Litle of the Fathers wille, and 

the ſeiſin of the Father, Which: dettended to him (be it in Law 02 ai;- 

tual) is vefeated ; and now upon the matter the Father had but a 
Reverſion expectant upon a Fr@hols ; and in that cafe Dos de do- 

| = non pecelt , although the Gzandmother die, living the Fathers 
Dower accords 2 If the wife be entitled to have Dower of th2# acres of Parch, 1!- 
ing io the im- Very one of the value of twelve pence per annum, the hetre bp his ir: 
pored value. duſtry and charge maketh it good meadow, viz. every acre Worth ten 
ſhillings per annum, the wilt hal have her Bower accozving to the 

imp20ved value , and not attozbiuig to the value, as it was in her hul⸗ 

bands time: Wo tt is likewiſe i the heire tmpzoue the valus bp 


butlving ; the like A aw is, if the value be fmpatred in the time cf 
the heire ; fo2 then alſo ſhe ſhall be envowed actozding id the tatlne at 
the time of the afignement , and not tg to the value as it was 
in her —— And — — all this is, decauſe the clatms 
paramount the impꝛovement o2 impatring of it, and Title to ths 
quantity of the land via, one fall third part, . 


3 If 
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Co. Inſt. pars 1 
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Co. Inſt. pars 1 
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Co. laſt. pars i 
32.2. 
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Co. Inſt. pars 1 
46.8. 3. 


Co. Inſt. pars 1. 
113.4. 3. 
Littl. 5 169. 


Co. Inſt. pars Is 
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Co. Inſt. pars t 
148. b. 3. 


Co. Inſt. pars 1 
148. b. 3. 


Co. Inſt. pars 1. 
184. b. 
Lin l. 5 286. 


The Reaſon of 


3 Jf Tenant in taile make a Leaſe foꝛ yeares reſerving xx s. rent, 
and after take a wife and die without iſſue; here as to him in the re- 
verſion, the Leaſe is merly void, becauſe he claimes paramount the 
Leaſe: "but if he endow the wife of Tenant in tail of the land (as 
ſhe may be though the eſtate taile be determined) now is the L eaſe 
as to the Tenant in Dower (who is in, of the eftate of her husband) 
revived againe, as againſt her; fo2, as to her, the eſtate taile continu⸗ 
eth , and the Leaſe is paramount her Title. 

4 Ak a man (by the Cuſtome) deviſe that his cxecutozs ſhall ſell his 
lands, xc. and dieth, the lands in this caſe deſcend to his heire-z and 
the executoꝛs have no eſtate in them, but onely a bare and naked pow⸗ 
er; nevertheleſſe a feofment from them ſhall amount to an alienation 
to veſt the land in the Feoffe ; becauſe the Fceoff@ by confiruction of 
Law ſhall be ſaid to be in by the Diviſo2 , and not by the executo2s: 
So it is likewiſe , if a man (by the cuſtome) deviſe a reverſion o2 any 
other thing, that lyeth in grant to be ſold by his executoꝛs. they may ſell 
the ſame without Deed, cauſa qua ſupra, 

5 If lands be given to a Uillain and to the heirs of his bovie > the 
Lo2d may enter and put out the villein, and the heirs ol his body; fo z, 
Quicquid acguiritur ſervo, acquiritur domino: And in this cafe the Loꝛd 
gains a Fee ſimple determinable upon the vying of the Uillain , with: 
out iſtue of his bodie and the abſolute F & ſimple remaineth fil in the 
Dono2, And if the 1 oꝛd enter, and after enfranchiſe the Done , and 
after the Done hath illue, yet that idue wall never have remedie ei⸗ 
ther by Formedon oꝛ Entry, to recover this land, by fo2ce of the Sta⸗ 
tute de donis, c. I oꝛ the Loꝛd is in paramount the entaile , and that 
Statute giveth onely remedie to the iſlues of the Donee , that hath ca⸗ 
pacfty and power to take and retaine the gift: And the Title of the 
Lo2d remaines as it did at the Common Law; fo2 the Statute re- 
ſtraineth acts done onely by the Tenant in tafle + So it is alſo it lands 
be given to an Alien, and to the heires of his body, upon office found 
the land is ſeiſed fo2 the King , afterwards the King makos the Alien 
a Denizen, who hath iſſue and dieth, the King ſhall detaine the land 
againſt the iſſue ; becauſe the Rings Title is Paramount the entail, 
viz, by Fs p2erogative, Vide infia 22. 

6 Aka man grant a rent charge out of two acres and after the 
G2ante recovereth one of the acres againſt the Gꝛantoꝛ bp a Title 
paramount, the whole rent wall iſſue out of the other acre, Doct. & 
Stud. I. 2. cap 17. 

7 If a man enkeotketh B. of one acre in fe upon Condition, and 
B. being ſeiſed of another acre in f@» granteth a rent out of both the 
acres ts the Feoſfoꝛ, whoentreth into the one acre foz the Condition 
bꝛoken, the whole rent ſhall iye out of the other acre; becauſe his 
Title is paramount the grant, 

8 Ik two Joyn-tenants be ſeiſed of an eſtate in Fe ſimple, and 
the one grants a rent charge to another out of his part; here, the rent 
is good during his life, but after his deceaſe the Burvivoꝛ Wall a- 


vold tt; becauſe he, commeth in by the firſt Feoffoz, and not under 


Co.Inſt.pars 1 
185.4.1, 


Co. Inſt. pars I 
185. a. 2. 


nion: Do iſe it a man be poſſefſt of certaine lands foz 
terme peares in the right ot his wife and granteth a rent charge 
and dteth the wife. ſhall avoid the charge: And loꝛ the ſame: reaſon 
«le. this it a Joyit:tenant charge the land with common of Paſture, 

, Etoverg, os with a Co2odie , oz with a way over the land, 

o2 the: UE. „ this ill not bind the Survivour; F073, jus accreſcendt 
prefertur oneribus > {fd Alienatio rei prefertur j uri accreſcendi, Vide M. 15. 
Pl, ; 
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Max. 30. the Common Law. 
by Died indented, and dieth, the Survivour whall not be bound 
by the concluſt on; becauſe he claimes above it, and not under 


. 


it. 

ro Af there be two Joyn⸗ tenants in fe, and the one maketh a Leaſe 
foꝛ peares, reſerving a rent and dieth, the ſurviving Feoffee ſhall 
have the reverſion, but not the rent; becauſe he claimeth in by the 
firſt Feoffo2 , which is paramount the rent: So it is alſo of the wife, 
where the husband being Lede fo2 yeares , fn her right, maketh a 
Leaſe of part of the terme, reſerving a rent. Inſt, part 1. 318. a. 


Faron charg- 
ch the Femes 


2nd, 


; 11 Jf a husband, wife, and a third perſon purchaſe lands to them 
and their heires, and the husband beko ze the Statute of 32 H. 8. cap. 1. 
had alfened the whole land to a ſtranger in fe , and died the wife and 
the other Joyn-tenant were Joyn-tenants of the right, and if the wife 
had died, the other Jopn-tenant ſhould have had the whole right by 
Survivour ; fo2 that they might have joyned in a w2it of right; and 
in this caſe the diſcontinuance would not hate barred the entry of the 
Survivour becauſe he claimed not under the diſcontinuance, but by 
Title paramount above the ſame; by the firft feofment, | 

12 Ik a man be ſeiſed of lands in Fee '02 Fee taile upon Condi⸗ 
tion to render certaine rent, 02 any other Condition; albeit ſach 
a Tenant die ſetſed], yet if the Condtion be bꝛoken in his life 
time oz after his deceaſe, that deſcent ſhall not take away the entry 
of the Feoffo2 02: Dono?, oz of their heirs, becauſe the tenancie was 
e2iginally charged with the Condition, which is paramount the de: 
ſcent ; fo2 the Condition remaines in the ſanie eſſence that it was in 
at the time of the creation of it, andthe eſtate of the Tenant is con⸗ 
ditional , in whole hands ſoever the tenancie comes, xc. Do it is 
likewiſe if ſuch a Tenant upon Condition be diſſeiſed , and the Dillet- 
ſo2 die thereof ſeiſed, and the land deſcends to the heire of the Dil⸗ 
ſeiſo2; In this caſe , albeit the entry of the Tenant upon Condition 
that was difſeiſed, is taken away; yet if the Condition be b2oken, 
then may the Feoffo2 oz Dono? , that made the eſtate upon Conditi⸗ 
on, 02 their heires enter, Caula qua ſuprà; and alſo fo2 that a Conditi⸗ 
on cannot be deveſted, oz put out ot poſſeſſion , as Lands and Tene- 
ments may, 
er pra- 13 Ik a Difſciſo? die ſeiſed, and his heire enter, who endoweth, 
atadeſ» the Feme of the Diffeiſo2 of the third part of the Tenements, c. 
In thts caſe, as to this third part, which is ſo aſſigned to the Feme 
in Dower, p2eſently after the Feme entreth, and hath the poſſeſſion 
of the lame third part, the Dilleiſee map lawfully enter upon the poſ- 
ſeſſion of the Feme into the ſame third part; becauſe, albeit the 
heire entred, yet when the wife is endowed, ſhe ſhall not be in by 
the heir, but immediately by her husband, being the Difſeiſo2 , fo2 
her life, and that, by a Title paramount the dying ſeiſed and dſcent: 


condltion 
aramount a 
0 ſcent. 


— And therefoze in judgement of Law, the deſcent, as to the Free: 
4540 bold andPoſeſſion which the heire had, is taken awiy by the endow⸗ 
"mY ment; fo2 that the Law adjudgeth no mean ſeifin between the huſ- 
band and the wie, — 9381 

W 4 A man makes a gift in taile reſerving twenty ſhillings rent, 


and dies, the Donee takes wife, and dieth without ine > the heire 
of the Dono2 entreth and endoweth the wife, Mere, the wife is not in 
by the heir of the Dono2 , but by title paramount of the eſtate of her 
husband; And therefoze albeit the eſtate taile be ſpent ; and the rent 
reſerced thereupon determined, pet after ſhe is endowed ; ſhe ſhall be 
attendant to the heire, in reſpect of the ſatd rent. 

15 If there be Lozd, Peſne, and Tenant, and the Peſne grant by 
| P Fine 


unt, the 
lor title, 
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Feme , if ſhe ſurvive, ſhall have it againe, becauſe her eſtate is para- 


The Reaſon of Mar. 30 


dies without heir; here, the Services of the Peſnalty ſhall eſcheat to the ng wy 
Loz2d paramount; and in this caſe, if the ſervices of the Peſnalty be — — 
afterwards behind, the Load Paramount ſhall diſtraine the Tenant, menr 
although the Tenant did never attoꝛne, becauſe the Lo2d Paramount | 
commeth to the Peſnalty by a Deigniozp paramount ; and therefo:e 

there needs no Attoznement ; As if, there be Weſſee kos life of a 
Mannoꝛz, and he ſarrenders his eſtate to the efſe2, there needeth 

no Atto2yement of the Tenants , becauſe the Lefſs2 is in by a Title 
Paramount. | 

16 A Diſcontinuance made by the husband, did fake away the en- Diſcontin. 
try onely of the wife and her heires by the Common Law, and not ance of ck: 
of any other > which clatmed by Title Paramount above the Diſcon- . _ 
tinuance; as if lands had been given to the husband and wife, and „ay che cn 
to a third perſon and to their heires , and the husbam had made a of him tu 
Feofment in fee, this had been a Diſcontinuance of the one moitp, bath a cid: 
and 4 Diſſeiſia of the other moity; And if the husband had died and Paramount 
then the wife had died, the Survivour ſhould have entred into the 
whole; foꝛ he claimed not under the Diſcontinnance , but by Titie 
Paramount from the firft Feoffo2; And ſeiag the right by Law 
doth ſarvive, the Law doth give him a remedie to take advantage 
thereof by entcy foz other remedy foz that moity he could not have. 

17 If a Biſhop be ſeiſed of a rent charge infe , the Tenant of the 4 citle pu; 
land enfeoffes the Biſhop and his Sncceſſozs, the Lozd enters fo "out 0 
thy $024maine , he Wall hold it diſcharged of the rent; foz the entry chage 
fo; the Po2tmatne affirmeth the Alienation in Portmaine , and the ; 
L123 claimeth under his eſtate: But if Tenant fo2 life grant a rent 
in kee, and after enfeoffe the Gzante , and the Lefſo2 enter fo2 the 
fofeiture, the rent is revived ; becauſe the Weſloꝛ doth claime above 
thi; Feofment, | 

13 Jfa Feme Sole pollef of a Leaſe fo2 yeares takes Baron, who Charcels:! 


deviſeth it by his Mill o2 diſpoſeth not of it at all in his life time, the — 
eme, 


ſurvived. 


mount the intereſt of the Executoz ; And there is the ſame reaſon 
of eſtates by Statute Perchant , Statute Staple , Elegit, Ward: 
ſhips, and other Chattels real in poſſeſſion : So like wiſe if the hus⸗ 
band charge the Chattel real of his wife, it ſhall not bind the wife if the 


ſurvive him, cauſa qua ſupra. 


19 Ak lands be given to two baethꝛen in Fee ſimple , with a war⸗ Tile oa n 
ranty to the elpoſh any his heres, the eldeſt dieth without tue, the mem 
Surytvour albeit he be hefre to him, yet can he neither vouch noz ,;,oco.s. 
rebate, noꝛ have a Warrantia cartz ; becauſe his Title to the land is by 
relation above the fall of the Warranty, and he commeth not unver Ac 


the eſtate ol him, to whom the Warrantp is made, 

20 If the LeCe fo2 life oꝛ peares atto2ne upon any condition ſub- — 
ſequent the counition is void; faq if the reverfion oz remainder be ,,_.our, 
once veſted , it cannot be deveſted by any condition annexed to the At- condicies- 
to2nement ; becauſe the Gzantee thereof is not in by the Let, but 
by the Gzantoꝛ; but if one Attozn upon a condition pꝛetedent, there 
it is uo Attoznement hefoze the condition be perfoꝛmed. 

21 An Upton and Baſſets caſe in; Repozt fol. 83. it was agre@d, that 
by the Common Law an eſtate made by fraud ſhall be avoived onely 
by him > that hath a feamet Right, Title, Intereſt, Debt, oz De- 
mand, as in the 23 of H.6. Dale in market overt by Covin ſhall not 
barte a maze ancient Right, neither ſhalt a covenous Gzant defeat 
an execution fn reſpec of a: faamer Debt, as it is ag red 22 Af. P. 
72. But hs that hath onely a later Right, Title, Intereſt, Debt, 
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o2 Demand, chall not (at the Common Law) avoid a pꝛecedent 
G zant oꝛ eſtate made by fraud, | 

22 Whea a Coptholder ſarrenders to the uſe of another, and the Co.1.4.27.b.2. 
Low admits him „ now he that is ſo admitted, is in by him that Taverns caſc. 
made the ſurrender ; Fo? , in a Plaint in the nature of a wzit of 80... 83. 
Entry in te per, he ſhall be ſuppoſed in che per by him, that made the C11 ae : 
ſurrender ; becauſe the Lod is but an inſtrument to make the admit- ,46.; * 
tance, and he, that is admitted, ſhall not be ſubjec to the charges and ichs caſe 
incum bꝛances of the Lo2d, foz that the Loꝛd hath but a cuſtomary 
power to make admittance, ſecundum formam & effe um ſurſum redditio- 
nis: And therefo2e albeit the Lo2zd grant the land orer to another by 
copy that is done without warrant , and the Loꝛd may notwithſtard⸗ 
ing that, make admittance acco2ding to the ſurrender , and it ſhall be 
good, cauſa quaſupra, Do alſo if the Loꝛd aftcr ſuch ſurrender grants 
the land to Ceſtuy quæ uſe and to a ſtranger, all ſhall enure to Ceſſuy 
quz uſe , 02 if he admit Ceſtuy quz uſe upon condition, the condition is 
void; Foz, after the admittance he is in by him that made the ſurren⸗ 

92 and by the cuſtome, which is paramount the power of the Lojd, 
Vide 21. 37. . 

23 Ik a man deviſe a terme to 1.5. and the Executoꝛs agre and Co. ibid.: 8. b. 
afſent , that I. S. and 1. D. ſhall have it , oz that I. S. ſhall have it ufon . 
condition, in theſe caſes, I. S. ſhall have the terme ſolely and abſo- ”* wicks caſe 
lately; fo2 after the aſſent of the Grecuto2s he is in by the devile : 
Do likewiſe it was adjudged in the caſe of one Bunting , that if a C/o⸗ Co. ibid. 29.2. 4 
piholder ſurrender into the Loꝛds hands to the uſe of another fo? life, 34272g5 calc. 
and the Loꝛzd admit him to hold to him and his heires , yet he, which 
ts ſo admitted, hath but an eſtate foz life; becauſe he is in (alter admit⸗ 
tance) by the ſurrender Vide 21. 37. | 

24 Jn Formedon in deſcender if the Demandant be barred by ver- ©0--6,7-%3: 
dict 02 demurrer » pet the Iſſue in taile ſhall have a new Formedon in Ferrers Cale. 
deſcender , upon the conſtruction of the Statute of Weſt. 4. cap, 2. Do 
alſo if he be barred ina Wait of Error; upon the releaſe of his An⸗ 
ceſto2, his iſſue ſhafl have a new Wit of Error; Fo2, he claimes 
in, not onely as heire, but per formam'doni and by the Statute, which 
are paramount the verdict 02 demurrer ; and he ſhall not be barret) by 
the faint oz falſe pleading of his Anceſto2 , ſo long as the right of 
the entiile rematnes; And with this agrees 10 H. 6.5. 3 Eliz. Sir Ralfe 
Rowlets caſe, Dyer, 188. : 

25 Ik there be two Jopn-tenants both within age, vnd they joyn _ 634. 
in a feofment , in this caſe a joynt right remaines in them; and there- „ine 
fo2e if one of them die, the right will ſurvive , and the Durvivour ſhall asc. _—_ 
have the right of the land as from the ürſt Feoffo?, _ 

26 Ik aman makea leaſe fo2 yeares upon condition, that if the „ 
Leſſo2 out him within the terme, that he ſhall have ter; in this caſe, 5 ndr cafe. 
if the Leſſoz do out him; the intereſt of the terme is turned into a : 
right, and yet there the Weller ſhall have fee, and one reaſon thereof 
is; becauſe the Title of the Leſſee is by fozce of the condition, which 
is paramount the Ouſter. | : 

27 A Feme ſhall not be diſt rained fo2 the Debts due to the King Ficz.N.B.r50- 
by the Baron, in the lands which the held in Dower , noꝛ in the lands 4+ 
of the Inheritance of the Feme, noz in the lands, which he hath 
by purchaſe made by the Baron to him and the Feme , and their 
heires ; becauſe ſhe claimes by Title paramount the Debts; and if ſhe 
be therefoze diſtrained by the Sheriffe , ſhe ſhall have a Wait to diſ⸗ 
charge her, which ſee, Fitz. N. Br, 150 q. 

28 An Executoꝛ recovereth and dieth inteſtate, adminiſtration of the Finch 13. 
«ods of the firſt teſtato2 is committed to I. S. Pere, I. S. hall not ſue 
execution upon this recovery, DP 2 29 Dower 


. 
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nch ibid, 


Co. I. 4. 53. a. 3. 
in Rawlins 
caſe. 


Co. ibid. 
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ſigneth Dower, | 


30 Ik a man make a Leaſe foꝛ 21 yeares rend2ing rent with claule 4 Leaſe Pare 


of re-entry,and after the Leſſee make a Leaſe to the Leſloꝛ fo2 6 years 
to beginne two yeares after > and afterwards the rent being lawfully 
demanded is arreare; here, the Lefſſo2 may laivfully re-enter and 
take advantage of the condition > not withſtanding the acceptance 
of the ſatd future intereſt, and by the re-entry ſhall defeat the future in⸗ 
tereſt, which veſted in him. 


31 Ik a man make Feofment in fee upon collateral condition, and A parathons 
cotment wit 


condition, 


after the Feoffee redemiſe the land to the Feoffoz , and afterwards 
the condition is perfozmed ; Mere, the re-demiſe of the land (being 
no ſuſpenſion of the condition) is no impediment but that the Feoffoz 
ſhall take advantage of the condition, and ſhall thereby deffroy the 
term » that he htmſelfe had accepted, as it is holden, 20 E. 4.19. 8 H. 


7, 8. 20. H. 7. 4. 


Fitz. 3 C. c. 


Dyer, 54. 11. 
34 H. &. 


31 If the eldeſt ſonne by the firſt venter pꝛeſent and die without il⸗ A deſcent " 
ſue, and after the Church happens tobe void, the youngeſt ſonne of the rawoun, 


ſecond venter ſhall not pꝛeſent, no2 have that Avvowſon, ſo if there 
be two daughters of ſeveral venters, and after partition one of them 
pꝛeſents and dies, the other ſhall not have it: but if they make partiti⸗ 
on to pꝛeſent by turn, and one of them die befoze any pꝛeſentment 
is made; in that caſe the other ſhall have the Adyowſon; foꝛ the then 
claimes paramount the deſcent from her ſiſter , viz. immediatly from 


their Anceſtoꝛ. 


32 Tenant in tail makes a feofment befo2e the Statute of 27 H. 8. Remitter 


to the uſe of his wife koz life, the remainder to his ſonne and heir 
in kee, and after the Statute is made, and the Feoffo2 dies and his 
wife alſo, and the ſonne enters ; Jn this caſe, it ſeemes that the 


>conne is not remitted, fo2 the Statute makes the poſſeſſion in him 


as the uſe was bekoꝛe; Yowbelit it ſeemeth alſo, that his iNue (hall be 


7remitted, becauſe he clafmes paramount the Dtatute , viz. per for- 
mam doni; fo? the eſtate tail is till in being, and was not extind by 


Dyer54.b.22. 
34H 8. 


Dyer 54 b. 1. 
34, and 35 H.8 


the Statute; And in this caſe it is not material, whether the ſonne 
(vhen he entred) was at full age, oz under age, koz it ſeems hg 


is not remitted albeit he were then under age: fo2 if Tenant in taille 


make a fecfment to the uſe of himſelfe and his heires, and the Feof- 
fo2 dies, his iſſue within age, and then comes the Statute, here the 
heire ſhall not be remitted, but (it ſeemes) his iſſue may, cauſa qua ſu- 


pra. Vide ſuprà 5. 


33 The Kings Tenant ok lands holden in Capite befoze the Statute of 
Uſes ſuffers a common recovery to the uſe of his ſonne and heire appa- 
rant and his wife, and of the hefres of the bodie of the ſonne , after 
which Statute the ſonne hath iſſue and dies, che iſſue within age; In 
this caſe, the iſſne ſhall not be in ward during the life of the Feme foz 
the ancient uſe of the Fee ſimple, which was paramuont the Statute, 
remaines ſt ill in the father albeit he expꝛeſſed not any uſe in Fee ſim- 
ple, and then by the Statute, the poſſeſſion was veſted in the ſonne 
and thefeme, as the uſe was, and the Fee ſimple in the father , as 
he was Dono? of the uſe, and not as one in remainder of a new Fee 
imple , fo2 that would have altered the caſe ; And in the ſame caſe, if 


the kather had covenanted , that the ſonne immediately after his de⸗ 


ceaſe ſhould have had, in poſſeſſion 02 in uſe} all his land acco2ping to the 
ſame courſe of Inheritance, as they then food , and that all men ſei⸗ 


led oꝛ to be ſeiſed, ſhould ſtand ſeiſed to the uſes and intents atozeſaid, 


pet the fonne ſhonld not be in ward, fo? it had been but a — 


Max. zo. 


29 Do wer cannot be aſſigned reſerving a rent, oꝛ with a remain⸗ Dover a ti 
der over; fo2 ſhe is in from the husband, and not from him that al⸗ Paramount. 


mount. 


Waildſbip. 


With 


Max. 31. 


which changeth not the eſtate of the Fee ſimple ; which was para- 


Emblements 
ſown. 


Aceount by the 


Guardian. 


Ape, of Infant 
make a wil. 


The Kings 
— 


the Common Law. "= 


mount the Statate,as ato2e is ſaid. 

34 If Tenant pur auter vie ſow the land, and Celtvy que vie tie, Dyer 316: 
the Lenant pur auter vie ſhall have the crop; So if the Baron ſow the 2.15.E1iz. 
Femes land, and the Feme die, the Baron ſhall reap tte crop; 
Likewiſe if the Baron make feofment in fe to the uſe of himſeifc 
fo2 life, the remainder to the nſe of the Feme fo2 life , with remajn- 
ders ober and the Baron ſow the land and die, his erccutozs ſhall 
habe the crop and not the Feme oz Yeire, becauſe death being the 
Act of God, it could not be foze-feen 62 pꝛevented: Yowbeit, if he 
Baron make feofment in fee > to the uſe of himſelfe and his Feme 
koz their lives with remainders over, and the Baron ſow the lend 
and die, the Feme ſhall have the crop, becauſe ſhe was Joyn-tenant 
with her husband, and hath it by Title paramount the executoz; Ho 
ik the Baron ſow the land and die, and the third part is aſſigned, to 
the Feme foz Dower, ſhe ſhall have the emblements therewithall; 
becauſe, the is in of her husbands effate paramount the Title of the 
executoꝛ, and likewiſe ſhall be endowed de optima poſſeſſione of her h:15- 
band, * 


31 Things are to be conſtrued, Secundam ſuliectam materiam. 


1 It hath been a queſtion much controverted in the boks of the Co. Inſſ. pars 1 
Law, at what age of the heir, a Guardian in Soccage was compel⸗ 89. 2. r. 
lable to render an accompt , whether at 14, oꝛ at 21. And the cauſes Star of Marle- 
of that doubt have been both upon the wozds ck the Statute of Marle- i 
bridge cap, 17. and likewiſe upon the oztginal wꝛit of accompt againit 3 
tuch a Guardian: The woꝛds of the Dtatute are theſe, Cum ad legi- 
timam ætatem pervenerit » ſibi reſpondeat, &c. 2 And legitima ætas is 21 42 16 E. z. 
yeares: Alſo the wꝛit of accompt reciting the ſaid Statute, ſaith, Waſt 100. c- 
Quare cum de communi concilio, &c. proviſum lit, quod cuſtodes, &c. in Soc- C16. a. c- 
cagio hæredibus, &c. cum ad plenam ætatem pervenerint reddant rationahi- 1 E.. ibi 
lem compotum, &c; c Wherenpon it was gathered, that no action of 117 
accompt did lie againſt the Guardian in Soccage at the Common 2 E. z. ac- 
Law, untill the heite were of his lawfull and full age of 21 pearts: nt 
But legitima ætas (as the Statute hath it) 02 plena tas (as the w3it doth 8-6. 
render it) are to be underſtood lecundam ſubjectam materiam, viz. of 1 
the heire of Soccage land, whole lawfull oꝛ full age, as to the Cuſto- Pl. 16 El. Rot- 
die oꝛ Wardſhip, is 14 and therefo2e upon conſtderation had of the 36. 
ſaid Statute and of all the Bocks, it was adjudged in the Court Lil. 8 123. 
of Common Pleas P. 16. El. rot. 436. that the hetre after the ageof 
14 peares ſhall have an Acton of accompt againſt the Guardian in 
3 when he will at his pleaſure , and with this agrees Littleton, 

cet. 123. ; | i DS 

2 Becauſe Littleton ſaith Se. 123 that the Guardian in Soccage Co.lnft. pats i 
ſhall render an accompt of the mariage money to the heire 02 his ere- b. 
cutoꝛs, ſome have inferred, that an inkant of the age of 14 map 
make a will; bat the meaning of Littleton in that place is, that if af- 
ter his matiage, he accompliſh his age of 18 peares, he map then 
make a will, and conſtitute executozs fo2 his goods and chattells; foꝛ 
at that age he hath power by the Law to make a Mill, and the woꝛds 
are to be underſtod Secundam ſubjectam materiam, any as they me 
ftand with Law and Reaſon, Vide ſupra 15.21 | 

3 The King of England is armed with divers Councils, viz. Com- Co. Inſt. pars 1 
mune Concilium, which is the Court of Parliament; Another is cal⸗ 110.3. 2 
led Magnum Concilium, and this is fometimes applied to the Houſe 

l 


Co. Inſt. pars 1 
302. b.. 


Co. Inſt. pars I 
303. b. z. 


Co. Inſt. pars 1 
200. b. 3. 


Co. I. 3 0 50. b. . 
vir George 
browns caſe. 


Co. I. 4. 10. b.. 
Bevilscaſe. 


The Reaſon of 


of Peeres alone , and ſometimes out of Parliament to the Peeres of 
the Realme , being'Lo2ds of Parliament, who are called Magnum 
Concilium Regis: Thirdly , the King hath a Privy Council fo2 mat- 
ters of State: Fourthly, the King hath another Councel fo2 mat- 
ters of Law, and they are his Judges of the Law: Now thberefo2e, 
when it is ſpoken generally of the Kings Councel , it is to be under⸗ 
tod ſecundum ſubjectam materiam, as if matter of Law be concerned, 
then his Touncel at Law, viz. his Judges are to be underſtood, if 
matter of State, his Pꝛivy Council, xc. | 

4 It the Tenant ko; lite, and he in the Remainder oꝛ Reverſion 
in Fe joyn in a Feofment by Ded, the Livery of the Fr&hold 
ſhall move from the Keil, and the Inheritance from him in the 
Reverſion 02 Remainder, from each of them acco2ding to his eſtate. 

5 Every man ſhall plead ſach pleas , as are pertinent fo2 him 
Secundum ſubjectam materiam, viz. Acco2ding to the quality of his caſe, 
Eſtate, 02 Intereſt, as Dilſeiſozs , Tenants, Incumbents > Oz⸗ 
dinaries, and the like. 

6 One Tenant in Common may enfeoffe his Companion, but not 
keleale 3 becauſe the Frehold is ſeveral Joyn⸗tenants map releaſe, 
but not enfeoffe, becauſe the Fre-hold is joynt: But Coparceners 
may both enfeoffe and releaſe , becauſe their ſeiſ in to ſome intents is 
joynt . and to ſome ſeveral, a 

7 The woꝛds of the Statute of 11 H. 7. cap. 20. (which pꝛohibits a 
Feme to alien the lands ok her deceaſed hugband ) are theſe, that 
ſhe ſhall not diſcontinue, alien , releaſe, or confirm them with War. 
ranty, where Warranty ſeems to be referred to any; Diſcontinuance oy 
Alieuacion,ag well as to releaſe and confirmation; So that ff a eme Te⸗ 
nant in ſpectal taile (after the deceaſe of her husband) make a Leaſe 


foꝛ thꝛee lives (not warranted by the Statute of the 2 2 H. 8. cap. 28.) 


without Warranty, he in the Reverſion oz Remainder by fozce of 
the ſaid Statute of 11 H. 7. ſhall not enter: but it was adjudged in 
Sir Geo. Brownes caſe in the 3 Repozt , that in that caſe he might en- 
ter, and that theſe woꝛds, with Warranty, ſhall be onely referred to 
Releaſes and Confirmations, which indeed do not make a diſcontinu⸗ 
ance without Warranty koꝛ the intent of the ſaid Ac of 11 H. 7. was 
not onely to p2ohtbit every barre, but alſs every manner of diſcontt- 
nuance, which might put the hetre, to his real ad ion; whereby he 
might perhaps be diſinherited, oz at leaſt greatly delayed ; And 
therefoze in regard Releaſes and Confirmations do not make diſ- 
continuance without Warranty, theſe wozds, with Warranty, are 
to be conſtrued Secundum ſubjeRtam materiam, and ſhall be referred 
to them onely, to make them equivalent to ſuch an eſtate, which 
paſſeth by Livery, and which of it ſelfe without Warranty makes a 
diſcontinuance, 

8 The Statute of 32 H. 8. cap. 2. (which p2ovides , that none ſhal 
have any Ayowry or Conuſance for any rent ſuit, or ſeryice , unleſſe ſeiſin 
were had within 40 years before the Ayowry! made) extends not to any ſuch 
Rent oꝛ Service , which by common poſſibility cannot happen oz be: 
come due within 60 peares; as if the Scignio2y conſiſts upon Yo- 
mage and Fealty onely ; fo2 the Tenant may live 60 peares alter 
he hath done them: So allo if the Service be to cover the Hall of the 
Lozd, 02 to go to Marre with him, when the King maketh Marre 
againſt his enemies, ſuch caſual Services, which by common pol- 
ſibility cannot happen within 60 peares, are not within that Ad, ic. 
L tkewiſe w2its of Eſcheat, Ceſſavit, oz Reſcous are not within thoſe 
b2anches of the ſame Statute , which limit the ſeifin of land, becauſe 
in thoſe w2its the ſeiſin is not traverſable , but the tenure , 3 


Max 31. 


* 


A feofment b 
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Sreandalum 
Magnarum. 


Common. 


| Acceflary in 


manſlaughter. 


Joint warran- 
ties, or words; 


thole w2fts of Eſcheat any Ceſſavit , albeft they demand the land, yet 
need they not alleadge any ſeifin in the ſame lands, «c, as the ſaiv Sta 
tute requires 3 becauſe that Art onely extends to ſach a wait, whery 
the Demanvant 02 his Anteſtozs may have ſeifin cf the tand in de 
mand within the time of limitation p2eſcribed by the Act, and thi; 
Statute doth not foꝛce them to any tmpoſſibility, ec. 

The Lo2d Cromwell bzings an Action de ſcandalo magnatum np- Co F 
on the Dtatnte of 2 R. ed again Micar Delmy, fo2 ſpeaking The _ . 
theſe woꝛds unto him; You like of thoſe that maintaine ſedition againſt the % — 
Queens proceedings, unto which the Defenvant pleaves ſpecial ju⸗ 
kttteatton „ that the Plaintite pꝛotured two to pꝛea h in hig 
Church, which enveighed in their Her mons againſt the Bok of Com- 
mon Prayer, and becauſe the Defenvant did pꝛohibit them, the Plain- 
tife laid tothe Defendant , Thou art a falſe varlet, I like not of thee, ty 
whom the Defenvant ſatd , It is no marvel though you like not of me, 
for you like of thoſe , (inuuendo the two, that ſbould habe pꝛeached) 
that maintaine ſedition (innuendo ſeditioſam illam doctrinam) againſt the 
Queenes proceedings, And thts was adjudged a god juſtifcation; 

Foz; incaſe of flander fo2 wozds, the ſence of the woꝛds are to by 
taken, and the ſence of them doth beit appeare by the cauſe and oc 
caſton of ſpeaking them, acco2ving to the Rule, Senſus yerborum ex 
cauſa dicendi accipiendus ett , & ſermones ſemper actipiendi ſunt ſecun+ 
dum ſubjectam materiam : And thorefo2e in this caſe the Countil of thy 
Defendant was ſaid to have done well in ſhewing the ſpectal matter, 
whereby the ſence of this woid (ſedition) might appeare upon the co 
herence of all the woꝛds, taken together > viz. that the Defenvan; 
meant the ſevitions doctztne acainft the Autens pꝛoceedings in thy 
Act of 1 Eliz. by which the Book of Common Prayer was eftablithey; 
and that he did not intend any fach pablique oz violent Sevftion, ag 
was alleadged by the Plainttfe, and as ex vi termini per ſe, the wo2i) 
it leite would impoꝛt, ic. And it was ſatd, Quæ ad unum finem loquutit 
ſunt, non debent ad alium detorquer1, xc, | 

10 If Common be ſaid to be appertaining to a Peafe , Land, Oo. J. 4.37... 
Beavow, and. Paſture, time out of mind, that wall be avjudgey 1 
Common Appurtenant, and not Common Appenvant; toz tt is a» . 
catuft the nature of Common Appendant to be Appenvarit fo Pea: 
dow oꝛ Paſture; And therefoze in that caſe the ſubject matter and thy 
circumfance of the caſe ought to vtrec the Court to give Judgement, 
whether the Common be Appendant 02 Appattenant. | 

x? In Appeal of Purdet againft A. as pꝛincipal, and againff B ag 
as acceſſozy befo2e the lad, A. was lound guilty of Pan-flanghter, Tee 
but not of Purdet; in this caſe B. was acquit, becauſe there cannoi 
bean Accefſary befoze the fac in panſlanghter, which all wapes hap⸗ 

— upon a ſuddaine debate 02 effrap ; foz, it it be pzemevitate, it is 

urder. s | 4 

x1 Joynt wozds of the parties ſhatl by conſtructton of Law be taken Co. 5 b. 4. 
reſpectively « ſe ve rally accozning to the ſebetal inferefts of the Gꝛan⸗ 16 H. c. 63, %. 
ties; as Warranty made to two ot certain lands, ſhall enure as ſebe⸗ | 
ral Warranties ; in regard they are ſeverally ſeffed , rhe one of part 
ol the land, and the other of the reſidue in ſeveralty; So alſo a foynt 6 E.. Cove- 
Covenant taketh ſeverally fil refpe of the ſeverak* inferefts of the nant. Br.ag. 
Covenaities, Vide 16 Eliz. 337, 338. Dyer inter Sir Anthony Cook, | 
and Weſton in Juſtice Windhams caſe Co. I. 5. 7. b. 4 @ometfnies al- Co.ibid.Juſtice 
ſo joynt Wozds 03 Gꝛants ſhall enure ſeverally , in reſpecł ot the in · 7indbamscafe; 
tapacity oʒ fmpoſſibility of the G2zantes to take ſopntly , ag a Leaſg 


made to an Abbot and a Tecular man; oꝛ fo two men o two women; 


and to the hefres of thetr two bodies engendꝛed; fo3 in theſe and the like 
caſes the inheritanes is ſeveral, Vide 19. 12 Fri 


as © | | The Reaſon of Marx. 31 


Co. I. 5. 103. a. 12 In Debt upon an Obligation bꝛought by Hungate againſt Meſe 


Hungates caſe. and Smith, whereof the Condition was to perkozme an Atbitrament ion, 


betwixt the Plaintike on the one part, and the Detendants on the 
other part > Ita quod Arbitrium prædictum fiat & deliberetur utrique parti- 
um prædictarum, befoze ſuch a day, And the Defendants pleaded, that 
the Arbitrament was (indeed) made befoze the day agred upon, and 
was alſo delivered unto the Plaintife , and unto Meſe one of the De- 
fendants , but not unto Smith, whereupon the Plaintife zemurred, 
and Judgement was given againſt the Plaintife; koz, in that caſe, 
it was reſolved, that ſometimes the woꝛd uterque, is diſcretive, and 
bath the quality of ſevering, and ſometimes collective, and hath the 
pꝛopertp of jopning together, as it two oꝛ th2e& be bound in an Dbliga- 
tion,. & utrumque eorum this woꝛd utrumque , makes the Obligation ſe⸗ 
veral ; but in the aboveſaid caſe it ſhall be taken collective; And the 
Rule alwayes to know, fn which of theſe two ſences it Wall be 
taken, is to conſider the Subject matter, and to make conſtruction 
Dyer 28. accoꝛding to the congruity of Reaſon, & ut evitetur abſurdum; as in 
H. 8. 19. b. the caſe of the 29 H. 6, 7. the Condition of an Obligation was , ſi u- 
rerque.corum , viz, the Obliger and the Dbligee Steterit arbitrio Roberti 
Bozom, &c. And it was adjudged that each of them was bound pro 
parte ſua , andnot the one foz the other; toꝛ that would be abſurd and 
againſt the congruity of Reaſon, And in the ſaid caſe of Hungate, in 
as much as both the parties. were equally ſabjec to the penalty and 
danger, reaſon requires, that the Arbitrament ſhould be delivered 
to both the parties, to the end they may perkozme it, and avoid the 
danger of bꝛeaking it, ic. Vide ſupra 8, 9. 
Co. l. 52. a. 2. 13 The time foz the Wiſhop to collate by lapſe is Tempus ſemeſtre, 
Catesbyes caſe. halfe the yeare , accozding to the Kalender, and is not to be accounted 
acco2ding to 28 dayes fog each Poneth;fo2 verba ſunt accipienda ſecundum 
ſubjectam materiam; and therefote becauſe this compatation of moneths 
concernes thoſe of the Church, it is great reaſon > that the computa- 
tion ſhall be acco2ving to the computation of the Church, where with 
they are beſt acquainted, 8. 4. Vide Dyer 3 27, 7. h 
Ce.l.7.10.2.3. 14 In regard the King (albeit he be but one perſon, pet) hath 
calvinscaſe. t wo ſeveral capacities in him the one natural, as he is a man, thg o⸗ 
the other politique, ſo called, becauſe framed by the policy of man, 
ik it be demanded, to which of theſe capacities ligeance is due; The 
anſwer is, that it is due to the natural perſon of the King, (which is 
wer accompanied with the politique capacity, and the politique, as it 
were appꝛopꝛiated to the natural capacity) and is not due to the polt- 
tique capacity onely, that tsto his Crowne oz RAingdome diſt ind from 
his natural capacity; Fo2 everp Subject is p:eſumed by Law to be 
ſwozne to the King, which is to his natural perſon , and likewiſe the 
King is ſwo2ne to his ſubject (as it appeareth in Bracton 1.3, de actioni- 
bus cap. g. fol. 167.) which oath he taketh in his natural perſon , be⸗ 
canſe the politique capacity is inviſible and immoz2tall , nay , that ca- 
pacity hath no ſoul , bsing fra med by the policy of man; And there- 
koze in all indictments of Treaſon , when any do intend o2 compaſſe 
mortem & deſtructionem Domini Regis (Which muſt ne ds be under- 
ffood of his natural body, his body politique being immortal, and not 
ſabjec to death, the indiament concladeth, contra ligeanc iæ ſuæ debitum, 
by which it platnly appeares, that ligeance is due to the natural body 
of the King, that capacity being (indeed) the onely ſubject matter ca- 
pable thereof, | | 
Co. I. 8.85. b. J. 15 Ik A. deviſeth to B. ten bullocks and ten pounds iſſuing and 
Sir I ichaud papable out of his lands and tenements quarterly at the moſt uſual 
heæhul eaſe» Feaſts, ac. Mere, theſe in woꝛds payable quarterly, onght to be ander, 
wy 
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f perſonal, 
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eleaſe of a- 


oint and ſo- 
eral coyenant 


the Common Law. 


ſtood S:cundam ſubjectam materiam, and to have reference to the rent. 
fo? ten bullorks per annum cannot be delivered quarterly, 

15 Lye Dffice of Barſhall of the Barſhalſhey cannot be granted 
fo2 peares ; becauſe it is an Office of great truſt annexed to the per- 
ſon, ond coriceraes the adminiſtration of Juſtice, and the lite of the 


89 


Co. I. 9. 96. b. 4. 


dir George 
HReynel⸗ ca ſe. 


Law, which is to kp ſuchas are in execution in falva & arcta culto- , 


dia, to the end they may the ſooner pay their debt s; and this truſt is 
indjviouil and perſonal , and ſhall not be transferred to executozs o2 
adiniaifr:t025; fo2 the Law will not confide in perſons unknown 
fo2 the oꝛdering of matters, which concerne the admintſtratzon cf 
Juſtice, 4c, 

17 In debt bzoucht ty Dyve againſt Maningbam upon an obligation 
of 40 l. mith condition to ſave Dyve (being then high Dheriffe of the 
County of Redford) harmelefſe, and to be ready at his command , as 
his true vꝛiſoner, #c. the Dekendant pleades the Statute of 23 H. 6. 
cap. 10. by which ſuch bonds taken by the Sheriffe colore officii, are 


plowd. 6 . b. 25 


Dyve againſt 
lauing ham. 


made void, and farther ſaith, that one Thomas Palley ' purchaſed a 
Liberari fac. out of a recogniſance to him made by the ſaid Tefendant, 


and pꝛocured it to be directed to the ſaid Sheriffe of Bedford to be ſer⸗ 


ves ana tertiſied; and ſhewed farther , that the King had ſent to the 


Sherifes of London, Middleſex and Hertford , other waits in fo2me e⸗ 
foꝛeſaid, and that the ſame Sheciffe returned the wiit into the 
Chancery, ic. In this caſe , one exception taken to the Dekendants 
plea was, fo2 that there were dibers Sheriffes named iin it, andat. 
laſt it is ſatd , that the ſame &heriffe returned the wit, cc. which 
was laid to be untertsine; but it was reſolied to be certain enough)» 
and that it ſh u be referred to the Sheriff of Bedtord ; Fos, the re- 
turre contained an extent of land in the County of Bedtoid, and none 
could de th:it , but the Sheriffe cf Bedford, and the whole ſumme of 


the execut un was referred to him, and that could not beſo, unlefſe 


the Sheritte ot B-dio:«! had nade the retura, ic. 

18 It a man be ouilawed in an ac on perſonal by pꝛoceſte upon the 
oziginal, and after brings his wit of Error; Mere, if he, at whoſe 
ſuit he was out awed, will plead againtſt him a releaſe of all actions 
perſona!, that ſeemes to bei plea; for by the ſaid action he ſhall reco- 
ver nothing in the perſonalty, but onely to reverſe the out⸗la wzy; 
Howbeit, i:1 the ame caſe, © relcaſe- of the w2it of Error is à good 


plea: Ind te note that, an action real o: perſonal doth imply a re- 


cotvery ot ſeme thing m the realty oz perſonalto, oz a reſtitution to 
the ſame ; bu a wꝛit implyeth neither of them, ic. 

19 Sand his witz brings a Action of Covenant againſt B. upon 
Covenant made by Indenture tribartite, in which B. Covenants with 
the Platatifez, and with 1. S. and his wife, & aſſignatis nus „ & cum 
quolibct & queliet corum » that he was ſole ſeiſed of the land, c. And 
in a w2it of Er in the Exchequer Chamber it was adjudged, that 
the Action wauld not lie; becauſe the other Covenantes ought to 
have jopned with the other Plaintifes; and this diverfity was agreed; 
Uhen it appears by the Court, that each of the Covenantes hath 
oz ought to hive a ſeveral intereſt oz cCate, there the Covenant by 
theſe woꝛds (cum quolwer eorum) is [eteral ; but when they have a 
jopnt intereſt, there the woꝛds (cum quolibet eorum are void, and ſig⸗ 
nifie nothing; As tf a man let black acre to A. white acre to B. and 
green acre to C. and Covenant with them, & quolibet eorum; that he 
is rigbt owner of them, 4c. Jn this caſe in reſpec of the ſaid ſeveral 
inteteſts, by the ſaid woꝛds, & quolibet eorum, the Covenant is made 
ſeveral : Bu if he demiſe theſe acres to them joyntlp, then thoſe 
woꝛds cum qQuoliber 2orum , Arc void; koꝛ a man by his Tovenant (un- 
leſſe 


Co. Inſt. pars 1 
289. a. 2. 


Littl. 5 503. 
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Co.ink, pars I 


75 2 4.3. 


duemlibet corum , and fo the Obligation ſhall be joynt oꝛ ſeveral at the 


Mar. i 


lefſe in reſpec of ſeveral intereſts) cannot firſt make the Covenant ar 
jopnt > and then make it ſeveral by thoſe oꝛ the like wo2ds , cum quo- 
!1ver corum ; becauſe albeit divers perſons may bind themſelves, & 


The Reaſon of 


election of the Obligee , yet a man cannot bind himlſelfe to the , and 
to etery of them to make it joynt o2 ſeveral at the election of ſeveral 
perlons fo2 one and the ſame cauſe ; fo2 that the Court will be in 
DIabt, koz Which of them they ſhould give Judgement, Which the 
[1w will not: ſufcr, as it is held in 3 H. 6. 44. fo2 there one bꝛings a 
Replcvin againſt two of one ore , who made ſeveral avowꝛies, each 
of them by himſelfe in his own right, and there by the advice of all the 
J:lkices both the Avowꝛies did abate koz, his inconxenience, that if 
both the iKues (ould be found fo2 the Avec wants, the Court could 
nat give Judgement to them ſeverally of one and the lame thing, xc, 
Vidc 11. 

20 When two diſtinct matters cf Recoꝛd amount to an office, ſome⸗ When ay 
times there ought to be a Scire facias, bekoꝛe p King doth ſeiſe; and ſome- ene m 
time not accoꝛding to the ſeveral ſubject matter; As if it be found vb 
Oſtice, that the Pannoꝛ of D. is holden of the Bing, and it appears 
alſo by fine upon Reco2d » that the Azanno? of D. is aliened in Moꝛt⸗ 
maine; Jn this caſe there ought to be a Scire facias, in which it map 
appeare by averrement that it is all one and the ſame Panno? (fo2 
they may be two ſeveral Pannoꝛs of one name) and that he that ali⸗ 
£3ed it was Ihercot ſeiſed ; becauſe both thoſe matters upon recozd 
without ſuch averrement will not put the party to-anſwer ; but when 
the identity of the thing appeares to the Court, and that it cannot 
be dirers; there the two matters ſhall then alſo amount. to an office, 
and the King may ſeiſe without a Scire facias ; As in the caſe of Dir 
John Savage, who was Dheriffe of the County of Worceſter fozlife 
by Letters Patents under the G2eat Seal; foz he being indicked of 
two voluntary eſcapes of Felons, it was holden per Curiam in B. R. 
that thoſc woꝛds amounted to an Office , and that the King was ſei⸗ 
ſed without a Scire facias; And the reaſon was, becauſe it appeared to 
the Court, that there could be but one @jeriffe in one County; and 
thereto:e there wos no need of anp Scare facias in that caſe, ic. 

21 Ana Quare zmpedit, when the Advowlon is likely tocome fn Adrouſa 
queſl ion, the wit (hall abate, unlefle the Patron be therein named; ron. 
bat Whe:t the p2eſentation onely is to be recovered and not the Advow- 
fo, neither yet the Patron to be put out of pcſeſſion ; In that caſe the 
TH is anjudged good without naming the Patron, ac, 7H. 4 
275 27 

22 Ik Lefſe fo? life make a Ded of Feokment, and a Letter of Livery" 
Attoꝛnep to the Lefſo2 to make Liverp , and the Le\ſo2 maketh A ive⸗ 
ry actcoꝛdingly, not withſtanding all that , he ſhall enter koꝛ the fozfci- 
ture; but if 4 eſſœ fo2 yeares make a Feofment in ee, and a letter of 
Atto zuep tothe Keſſoz to make Liverp , and he maketh Liverp ac- 
coꝛdinelp; this Livery ſhall bind the Leſſo2 , and ſhall not be avoid⸗ 
ed by him; fo2 the 4. cfſo2 could not make Livery as Attoznep to the C 
L ef; becauſe ze had no Freehold, whereof to make Licery, but the q 
Frehold was in the Le lo, xc, 

23 Ik Tenant in taile make a L caſe fo2 peares of lands, and af- Fine by Ie 
ter levie a fine . this is a diſcontinuance, fo a fine is a feofment of nantin! 
Recoꝛd, and the Freehold paſſeth : but ff Tenant in Taile maketh a 
Leaſc oz his own lite, and after levie a fine, this is no dilcontinu⸗ 
anc”, becauſe the reverſion expectant upon a State of Freehold, 

Which lech onely in grant, palleth thereby ic. 

24 Vide Max. 101. PI. 7. 


Ster. 


25 Ak 


* 


ax: 32, the Common Law. 91 


25 Ik a w2it of fo2cible entry and detainer be bꝛought againſt A. Nr. 
and five moꝛe, and the Jury find all guilty of the fozcible entry, and 3% . 
onely A. of the detainer; in this caſe, if the verdict be falſe , albeit the 
oꝛiginal w2it be intirely bꝛought againſt all » yet the ſix ſhall have one 
Attaint fo2 the falſe verdict upon the foꝛcible entry, and A. wall have 
another ſingle Attaint fo2 the finding of the detainer. 
ma bya 26 A ſervant makes a bill, teſtiſping the buying of ware to the uſe KY Toa 
a of his Maſter, and this without Seale , in which he binds himſefe to 

pay the debt; yet, In this caſe, debt lyeth not againtt the ſervant, 

but onely an Action upon the caſe; foz it is the debt of the Paſter, and 

the Aſſumpſit of the ſervant, | 


27 The Cuftome ot a Pannoz is, that the Loꝛd, the Durveyo2, oz bY 4 El. 


\rcible Entr y 
taim. 


4 vant. 


his deputy may demiſe by copy, the Lo2d deviſeth authoꝛity to two fo 
make Cuſtomarp eſtates foz payment of his debts, and dies, they 
hold Court in their own names, and grant copies in reverſion acco2vz 
ing to the Cuſtome, the Feme of the Lo2d hath one of the Coptholds 
aſſigned by the Sheriſfe upon recoverpof the third part of the Pan- 
noꝛ in Dower ; And it was held, that ſue ſhould avoid the grant made 
by the two aſſigned , becauſe ſhe clatmes by Title of Dower, which is 
paramount the deviſe, 


32 According to the end. 


Knight-ſervice 1 The Tenant in Knfght-ſervice , that is able to perfo2zme the Co. lnſt. pars 1 
he defence of Der vice himſelfe, map nevertheleſſe , if he pleaſe, perfo2me it by a- 70. b. . 
dhe Realm. nother, as well as he that is ſick , 02 an Infant, o2 a Co2pozation ag⸗ 
gregate of many, ac, foz Sapiens incipit a fine, and the end of this 
©crvice is fo2 defence of the Realme ; And therefo2e if it be done by 
an able and ſufficient man, and the end, foꝛ which the Law o2vain- 
ed it, be e feded , it is duly perfo2med, as it ought to be, 
Tender to the 2 If the Lo2d tender a comoenable martage to the heire female Co. Inſt. pars x 
heir female. Within the two yeares , and ſhe marry elſewhere within thoſe two 79.2.1. 
Yeares , the Lom ſhall not have the fozfefture of the mariage; becauſe 35 1 
the onely end , which the Statute of Welt, 1. cap. 22. giveth thoſe two? 7* 
| yeares, is fo2 the Lozd to make his tender (Co. l. 6. 71, a. The 
fon! Lord Darcies cate) 02 rather, that he ſhould not loſe the advantage of 
making his tender, And the benefit of thoſe two peares are given 
unto him (as it were in lieu of the fozfeiture, in caſe the beire emal 
Would refuſe his tender; foz if he make tender within the two yeares; 
— — accept the lame, and marry, immediately after mariage ſhe ie 
out ot ward. 


wa e, 3 If Uillanage be pleaded by the Lob in an adion real, mixt, o) Co. aft. pars 
rinta vil. perlonal, and it ts found that he is no Willaine , the bzinging ol 1 * 
lain, Wait of Erroz is no enfranchiſement ; becauſe the end of bzinging 
that Wait againſt the Uillaine, is not to commence any new lui 
againſt him, but onely to defeat the fozmer Judgement. 
4 If a Caftle, that is uſed foz the neceClary vefence of the Realme, ©, Intl. pars 
Calls for de- deſcends to two 02 moꝛe Coparteners, this Caſtle might be dividei 165. 2.4. 
— and o- by Chambers and Roomes as other houſes be, but pet foz that it ie Bras. l. . fol. 
n. pro bono publico & pro defenſione regni it ſhall not be divided; ko ag 76. 
* one ſaith, Propter jus gladii dividi non poteſt, And another ſaith, Pur Fler 1. 5c. 
ral le droit del eſche, que ne foeftre diviſion, en aventure que la force de 1 


Realme ne defaille par taut: But Caſtles ozdained foz another end, Co ibid. i b.: 
viz. koʒ habitation and p2tvate uſe, and not fo2 the neceſſary vefenci; 

of the Realme > ought to be parted between Coparceners as well as o- 

ther houſes; and wives may alſo be thereof endowed , but cannot be of 

Caſtles fo2 defence, ec. N 2 


5 It 
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Co. ibid. 268. b. 5 It is oꝛdained by the Statute of 21 H. 8. cap 19. That, if the Avon ye 
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Co. ibid. 369. a. 
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Co. ibid. 369. a. 


4. 


Co. Inſt. pars 1 


381. b. 3. 


31 E. 2. Joyn- 
der in aid, 10. 


Finch 13. 


19 E. 4. 3. 
Finch, 13. 


Wvtc though the King be party; As it by Office it be found, that 


Lord ſhall*diftraine upon the lands and tenements holden, 8c. he may then — 
avow , &c. upon the ſame lands &. as in lands, &c. within his Fee or 
Seigniory, &c. without naming any perſon certaine, and without making 


Avovyry upon any perſon certaine, &c. Mere, albeit the purviewof this 


Aa be gene ral, yet all neceſſary incidents are to be ſupplied and the 
Stope and end of the Ac to be taken ; And therekfoze, though he 
11&d not to make his Ayoway upon any perſon certaine ; yet he muſt 
alleadge Seiſin by the hands of ſome Tenant in certaine within fo2- 
ty yeares ; fo2 otherwiſe. rent, and other annual payments are not 
recoverable , by the -exp2eſſe limitation of the Statute of 32 H. 8. 
cap. 2. | | | 
5 Ik a man be ont-lawed in a perſonal Action by P2oceſs upon — of 4 
the Oziginal, and bzing a Mit ot Erroꝛ, if he, at whoſe ſutt he — = 
was out⸗lawed, will plead againſt him a Releaſe of all manner of | 
Actions perſonal, that ſ&mes to be no plea ; fo2 by that Action he ſhali 
recover nothing in pexſonaltte ;. But the end of the W2it of Erroz is 
onelp to reverſe the out⸗lawzy. | II 
7 If the Tenant in an Alliſe of an houſe deſire the Plaintife to "my * 
dine with htm , which the Plaintife doth accoꝛdingly, and ſo they be ; 
both in the houſe together, (and in truth) one pꝛetendeth one Title, 
and the other another Title; pet the Law, in this caſe , ſhall not ad- 
ju>ge the poſſeſſion in him, that right hath ; becauſe the Plaintife 
came not thither to claime his right, but onelp to dine there at the 
inſtance of the Tenant ; And it would be to his pzejudice if the Law 
ſhould adjudge him in poſſeſſion, and (doubtleſſe) a Treſpaſſer he can- 
not be; foꝛ that he came thither upon the Tenants invitation, 2 
8 A Leaſe loꝛ yeares to another to the intent to trie the Title in an An eſedtin 
Ejectionè firma, is out of the Statute of 32 H. 8. cap. 9, which pꝛo⸗ 3 
hibits the buying and ſelling of pꝛetenced Rights oꝛ Titles; becauſe 1 
it is directed to a lawful end, and is in a kind ok Courſe of Law; 
bat if it be made to a great man, or any other, with purpoſe toſway 
oꝛ conntenance the cauſe,that is to be taken within the ſame Statute, 
being chiefly intended fo2 the ſuppzeCion of ſuch abuſes in the Com⸗ 
mon- wealth. f 
9 Such conffrucion muſt be made ol a Statute, that the end, fo Stat ef Cl 
whichit was oꝛdained may be alwayes purſued , in tuppꝛeſſion of the E. 3 
miſchtete and advancement of the remedy, as by this caſe it appear- 
eth; A Fine levied by the husband onelp is within the letter of the 
Statute ot Gloceſter 6 E. x. cap. 3. but the miſchiefe was, that the heire 
was barred of the inheritance. of. his mother, by the warranty of his 
father without Aflets, And this Act intended to apply a remedie, viz, 
that it ſhould not barre , unleſle there were Aſets; and therefoze the 
miſchieke is to be ſuppꝛeſſed and the remedy advanced. 
10 The Uouchæ cometh into the Court to be viewed, and being View of von 
viewed, is awarded of full age; yet he ſhall not be d2iven to anſwer, <<: 
till he come in to the ſame intent by other p2oceſle, 0 


11 The Voucher upon a Grand cape ad valentiam, ſhall not loſe the Apparanced 


lands, though he cannot ſave his default; becauſe the p2oceſſe is onely vouchee. 


tds this end, viz. that he ſhould appeare, Finch 13. 
5oAMPl,z, > 12 A manthat is warned by Wit to anſwer to a matter, wall Nen fers 


anſwer to t 


net be dꝛtren toanſwer any other matter than is contained in that ſeveral thing 


ands in Chiete deſcended to I. S. a fool natural, and that A. occu- 
victh them; whereupon a Scire facias goeth out againſt A. to anſwer, 
why the lands Would not be ſeiſed into the Kings hands fo2 the Adio⸗ 
ty ot᷑ I. S: upon which A. commeth in and pleads, that I. S. when he 

was 
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fine with Pro- 


clamations. 


Statute 33. 
H. 9.17. 


Where a Writ 
is to be return- 
ed, and where 


not. 


Collation no 


dilleiſin. 


Dignity entai- 
led forfeĩted. 


The end to be 
purſued, 


the Common Law. 
was of perfect memoꝛy, made a re eaſe to one B. who enfeoffed A. 
This is god enough without ſhewing any licence of Alienation to diſ⸗ 
charge himſelfe fo2 the purchaſing of thoſe lands. 

13 Tenant in taile general having iſſue a daughter , levies a fine in co.1.4.50.b.;. 
Trinity Terme, and dies in Auguſt following, the iſſue immediately Pu [owes calc 
bꝛings a Formedow, and hanging the Wit» the Pꝛoclamations ar: 
made; yet in this caſe the iſſne is barred ; foz the end of making thi; 
P2oclamations is not to barre the entatle , becauſe that is barten 
befo2e by the fine ; but the onely end of making the P2oclamations 
(by the Statute of 32 H. 8.) is to diſtinguiſh the fine, that ſhall barry 
the eſtate taile , front a Fine at the Common Law; foz the Fine that! 
ſhall barre ſuch an eſfate ſhall be levied accozving to the Statute ol 
11 H. 7. viz, with pꝛoclamations, ac. | | 

14 The Statute of 32 H. 8. cap. 37. 
have an action of debt fo2 the arrearages due inthelife time of his wife 
out of any eſtate, which he held in her right: And this is to be un- 
der ſtood as well of arrearages due befoze as after , mariage : fo2 in 
that Statute the end of naming the Feme (wite) is onely to declare 
and deſeribe the condition of the Feme , and not to imply , that the ar- 
rearaces ought to incur after the coverture. 

15 There is an apparent diverſtty betwen a Capias in pꝛoteſſe, and 
a Capias ad ſatisfac iendum; fo2 if the Capias in p2oceſle be not returned, 
the arreſt is toꝛcious; becauſe there the end of the arreſt is, that the 
party may appeare and anſwer the Plaintife : But in all Waits of 
execution, when the Sheriffealone doth execute them (as a Capias ad 
latisfaciendum, habere facias ſeſinam oꝛ poſſeſſionem, fieri fac ias, liberat, &c.) 
ik the execution be duly ſer ved, it is good, although the Mzit be not 
returned; fo2 there the Plaintife hath the end andeffec of his ſuit, and 
then nothing eiſe is to be done on his part alter wards: But in caſe 
of an Elegit, becauſe the extent is to be made by inqueſt, and not 
by the Sheriffe alone, that ought to be returned, other wiſe it is no- 


Title to a Church pꝛeſentable, and 
his Tlerke is induced, pet this ſhall not put the right Patron out of wels case. 
poſſeũlion; fo2 that is nothing elſe but a pꝛoviſton, to the end divine 
Service may be celeb ꝛated, untill the Patron pzelent , and it is no 
moꝛe than belongs to his Office ta do. 

17 Ik tho Dignitp of an Earledome had been intailed to the hefres 
male, it might have ben fozfeited foz Treaſon befoze the Statute 
26 H. 8. cap. 13, by reaſon ot᷑ a ſecret Condition in Law annexed un- 
to it; foꝛ Earles are treated fo2 two purpoſes, viz. Ad conſulendum 
Regi tempore pacis, & ad defendendum Regem & patriam tempore belli; 
and therefo:e they wear a Cap ot honour and a Robe, as they are 
Counceloꝛs; and are girded with aſwozd , to repꝛeſent them gallant 
Champions and Cavaliers; Now then when ſuch a perſon again 
his duty and the end of his dignity, commits Treaſon againſt the 
King , his dignity (though entailed ) ts fozfeited by that Condition 
implicitly annexed to his eſtate. Vide 42. 7. P->.. 1 

18 The Scope and end of every matter is pꝛincipally to be conſi- 
dered, and if the Scope and end of the matter be ſatisfied, then is the 
matter it ſelfe , and the intent thereof alſo accomp:iſhed : A 
foze in Fogaſſues caſe in the Commentaries, becauſe the King had 
meanes of being intitled to the Cuſtome of the Woad, viz. by cau- 
ſing it to be weighed, and the end and Scope of the Statute being 
in that caſe perfozmed, he was not to incurre the penalty of foꝛteiting 


ſaith, that the husband ſhall 


thing woꝛth. 
16 Ik a Bichop collate without 


19 To let a pꝛiſoner in execution go at large upon bond, 
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Co. I. 4. 5 1. b. 4 
Andrew Og- 


nels caſe. 


Co. l. 5. 90. a. 3. 


Hoes caſe. 


Treſ. 33 El. 
Mounts caſe, 


Co.1.6.50.4.t. 


Co.l.7 +34:4, 44 
Nevils caſe, 


Pl. co. i 8. . 7. 
Fogaſſues caſe, 
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Plowd.com.67 pꝛeſſely againſt the Statute of 23 H. 6. cap. 10. becauſe the end and in- Sherifs bon 


4.4. 


Dive againſt 


Maningham. 


Dyer 48.19. 
32H,8. 


Co. I. 5. 87. a. 3. 
In Blumfields 


caſe. 


Lirtl.$ 237. 


Co. Inſt. pars 1. 


161. a. 4. 


Co. ibid. 


Lirt]. $ 240. 


Co.ibid, 162.4, 


3. 
Bract. I. 2. 16. 
Brit. 19.88. 
Fleta I. 3.5. 7 


Co. ibid. 172. b. 
I 


13 E.3. 
Leg. 50. 


Co. ibid. 23 3 b. 


3. 
15 E. 4 3. 
5 E. 4.26. 


Y 


Max. 33. 


The Reaſon of 


tent of making that Statute was to pꝛevent all ſuch bonds, ac. made void. 
koꝛ that purpoſe : that abuſe having ben much pꝛactiſed by Sheriffes 
befoze the making of that Dtatute, 

20 If the Plaintife impoztune a Juroz to appeare and paſſe upon Juror 
the verdict accoꝛding to his conſcience , albeit he was not ſummoned : 
by the Sheriffe oꝛ his miniſters to appoare , vet this is not any un⸗ 
lawful pꝛactiſe o2 cauſe of challenge of the Juro2 > becauſe the end 
— 4. was impanelled, was to diſcharge a good conſcience up3n the 

dick, | 4 

21 In debt when the Plaintife hath had execution of the Defen- 
dants lands, and after the lands are evicted, in ſuch caſe befozs the 
Statute of 32 H. 8. 5. the Platntife could not have had a new exe⸗ 
cution 5 fo2 the execution of lands was valuable, and accounted in 
Law foz a ſatisfagion, and to avoid infiniteneſſe, there could be but 
one valuable ſatisfaction oꝛ execution with ſatisfaction at the Common 
Law; but execution ot᷑ the body is not a valuable execution, and there⸗ 
foze thePlaintife after the Wefeadants death may have newerecuti- 
on, untill he be fully ſatisfied, koꝛ that is the end and fruit of his ſuit, 
Et finis rei attendendus eſt, & fines mandatorum Domini Regis per reſcripta 
ſus (viz. brevia) diligenter ſunt obſervandi. 

22 Mob. 8 caſe of Eſſoines. 


Execution. 


33 Qui adimit medium di rimis finems 
I Refcous, Replevin, and Ancloſure are th2& ſozts of Rent er⸗ Diſſeſin of m 
vice; becauſe (as Littleton ſatth) the Loꝛd is by them diſturbed of the 
meanes to come by his rent. | 
2 The turning of the whole treame that runnes to a Pill is a dif- 
ſeiſin of the Mill it ſelfe (9 Af, 19. Mirr. cap. 2. Sect. 15. Britt. 108. 114. 
118. 141, 

2 If a man be diffarbed to enter and manure his land, this is a 
Diſletfh of the land it ſelte; foz, Qui obſtruit additum, deſtruit commo- | 
dum (26 Aſſ. 17. 3 E. 4. 2. per Littl. 49 E. 3. 14. b.) And therefoꝛe | | 
where it is ſafd , that a man ſhall not be puniſhed fo2 ſuing of Wits 
in the Kings Court, be it of right oꝛ w2ong , it is regularly true; but 
it faileth in the ſpecial caſe of the Watt of Replevin fo2 the cauſe a- 


Turning 2 Wt 
ter · courſe. 


Diſturbane, 


Replevin. 


fozeſatd, - Fitz. N. B. 42. S. 22 E. 3. 15. 43. Aſſ. 40. 43 E. 3. 20. Faux 


judgement 10. 8 E. 4. 15. per Meile 2 R. 3.19. 

It the Lo2d ok a rent Service, oꝛ the Oꝛante of a rent charge o: 
Heck, be going upon the way to diſtraine foz the rent, and the Tenant 
hearing it, koꝛeſtaus his wap, and th2eatens him in ſuch ſoꝛt, that 


Terrified ſu 
diſlraining, 


he dare not pꝛoc ted fo? feare of the loſſe of life 02 member; this is al- 


fo a Dilſeiſtn of the rent, cauſa qua _ But this muſt not be vagus 
& yanus timor , ſed talis , qui cadere poſſit in virum conſtantem, and not 
in hominem vanum & meticuloſum; talis enim debet eſſe metus, qui in ſe 
continet mortis perieulum, & corporis cruciatum. 

An Ankant cannot make his Law of non ſummons (foz, accozding 
to the Paxfme in Law, Minor jurare non poteſt) And therefoze in that 
caſe the default ſhall not grieve him, fo: feing the meane to excuſe 
the default is taken away by Law, the default it ſelfe wall not pꝛe⸗ 
judtce him. . 

6 It the R per of a Parke fell 02 cut any Trees, Mods, oꝛ Un- 
der-wods > and convert them to his own uſe, this is a fozfeiture of his 
office; fo2 deſtrudion of the vert is, by a meane » deftruction of ve- 
nifon: &0 it is alſo if he pull down anp houſe , wherein the hey, 
wherewith the Der ars led, is uſually put; foz that alſo nao” * 

* 


Infant ſhal) 
wage. 


The Keeyeti 
a Park nal 
waſt. 


d ft, 


Keeye!! 


An award, 13 A. is bound to B. to ſtand to the award of C. A. beto2e the day 
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the deſtruction of the Der, 28 H. 8. Beudloes enter eveſque de Londres 8; 

Hieron, Co. I. 9. 50. 95, 96. 99. 3 3 | 
Eſcape, 7 It a Gaoler, that hath a p2iſoner in his cuſtodie upon execution, Co. ibid. 260. 

ſuffereth him to go at large, though it be with a Keeper , he is liably 2. 0 

to an cſcape; fo2 he ought to kep him in {alva, & arctà cuſtodia, ty % cate: 

the end he may the ſooner pay his debt, Co. I. 3. 43. d. 4. | 

Entry Releaſe 8 Where a man may enter, a reteaſe of all Actions doth not barry Co. Inſt. pars 1. 

of all actions. him of his right, becauſe he hath another remedie, viz. to enter: But 236.8. 3. 
where his entry is not lawfull, there a releaſe of all acions is, by con- C. 5: 1575 
ſequence, a barre of his right, becauſe he hath releaſed the meane, , tale. 
whereby he might recover his right; As if the Dilciſee releaſe all 
Actions to the heir of the Difſciſs2, Which is in by deſcent, he hath 
no remedie to recover the land; becauſe he had no other meanes t 
recover it, but by Action, and of that he is barred by his Releaſe, Colaclab 

an Alien hin- 9 To hinder an Alien from getting into his hands by Gift, Trade, ..c. — =” 

died of Trade. og other lawfull meares any treaſure , oꝛ other perſonal goods what: ; 
ſzever, as alſo an houſe fo2 his neceſſary habitation , and conventencig 
of trading, and from maintaining ang Action fo2 the lame, were in 
effec to denie unto him Trade and Traffick, which is the life and 
ſuppo2t as of every Aland ſo moꝛe eſpecially of this Kingdome, 

Releaſe of all 10 The reaſon, whya Releaſe of all Demands doth barre a man Co. I. 8.754. a. 

demands, ok all his Right, Title, and Intereſt in any Lands, Tenements, 3-Sir Edward 
G.oos, Chattels, #c, is becauſe by ſuch a Releaſe the meanes any, bam caſe. 
remedies of recovering them are utterly extinct, and ſo by conſequence, 
the right and Intereft in the things themſelves, 

Nofances, 11 Ak a man bp crecting g Building 02a Wood-pile doth op up e e 
02 hinder the light ol his neighboͤur s houſe, oꝛ if by building an Bogs Alareas calc. 
cote ner his neighbours dwelling-houſe he much annoyes the ſame, oꝛ 
makes the aire infectious: 02 unholſome , an Action upon the caſe will 
lie in either of theſe caſes ; foꝛ hereby he hinders and interrupts the 
peaceable dwelling of his nefghbour , which is the p2tncipal end, foz 
which the houſe was at firft ereded. 


| Alegacieofa 12 A. poſſcft of a Leaſe fo2 50 yeares devileth it to B. fo2 life the re: Co.1.10.51.b. 


Leaſe mainder to C. and his heires and dies; here albeit the whole terme be 3: | 
in B. and C. hath nothing but a poſſibility oꝛ a future Jntereſt , and Lnpets caſe. 
therefo:e cannot grant it over; yet in as much as the Legacie o2 De- 
viſe to C. is in elle and p2eſent and therefoze may be diſcharged; the 
Interoſt alſo, which ſpꝛings from the Legacie, may likewiſe be diſ⸗ 
charged; foz, Qui diſtruit medium, diltruit finem, And therefo2e ff 
one deviſe to another 20 l. when he comes to the age of 24 veares, and 
die, the Legatoꝛie after the age of 21 yeares may releaſe this Legacie 
and deviſe, and although he afterwards attaine to the age of 24 
pearcs, he ſhall be barred to recover it; and pet in this caſe a Releaſe 
of all ſuits and demands ſhall not barre him, 


Co. I. 8. 92. 
Vivyors caſe. 


of giving up the award diſchargeth C. to make any award; In this 
caſe, the Bond is fozfeit; Foz how can A. ſtand to the award, when 
by revoking the Authoaſty , which he had given to C. he hinders C. to 
make the award, tc. N 

ſoyn-tenants. 14 Ik there be two Joyn-tenants in fe» and one grants a rent Co 1b 4 
charge in fee, and after releaſeth to his Companion; In this caſe, al- The Lold' of 
beit he, to whom the Releaſe was made, ſurvive the other; pet ſhall Abnrgavenies 
he not avoide the charge; becauſe he which ſurvives, by the accep- caſe. 
tance of the Releafe hath depꝛived himſelfe of the wap and meanes of 
avoiding the laid charge; fo2, jus accreſcendi, the right of ſurvivour-ſhip 
was the onely meanes to have avoided it, and the right of ſurvivour-ſh#þ 
t utterly taken away by the releaſe, 18 

15. H. 8 
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Dyer 240. 
45.7 El. 
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45. b. 4. 
Cg. I. 5... 
Cla, (2. caſe. 
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Ibid. 56. b. 4. 


Thoroug hg oods 


caſe, 


Co. ibid. 48. b.3 


Co.l.3.35. 
Jennings and 
Byraggs calc, 


#ye Feoffo2 : But if a man be diſleiſed, and make a writing of a 
2Leaſe fo2 ygare3 , and deliver the Deed, and after deliver it upon the 


The Reaſon of Marx. 34. 


15 H. 8. in the 3 veare of his Reigne demiſeth to Sir Richard Demiſe of ; 
Cromwell the Foreſts of Wayoridge and Sapley in Com. Hunt. with Tone. 
the appartenances foꝛ 80 yeares at the ve rely rent of twenty nobles, 
with this clauſe, viz. that Sir Richard Cromwell his Executo2s and 
Aſſiancs ſhould during the terme mafntiine 100 Deere there, and 
then o2 the like, ſhould leave there at the end of ths terme; Now 

he Loꝛd North who had the Fe ſimple of the ſaid Fc2refts, attemp⸗ 
ted to take the Deer, and give warrants there, but moſt of the 
Zuges £ Derjeants of both hoaſe3 were of opinion he could not do it; 
fo2 all the Game was included in the wozd and name of the Fozreft, 
arid the hundꝛed Der were not reſerved to be killed, o! any of them; 
beca iſe then tre Lo2d North would haue debarred the Leſſee of the 
meane 3 of pꝛelerving the Game, and (by conſequent) of perfozming 
bis Covenant, the end of p2eſeritiin them being onely koz the matn- 
tenance of the Game and Fo2refts. 

16 To build a new houſe upon the Maſt 02 
a Foꝛreſt isa Purpꝛeſture and Nuſance to the Game, aid finable 
at the diſcretion of the Auftices cf the Foꝛreſt to ſaffer it to Fand, 
o other wiſe they may demoliſh it at their pleaſure; becauſe it is a pꝛe⸗ 
j.1dice to the kood of the Deer, foz the pꝛelet vation whereof the F ozreft 
Wes 022atned, | | 


ſeveral grounds within Loreſt. 


uſanca 


34 According to the effect. 


1 A Ded delirered by an Jnfant, cannot be delivered againe at his Delivery: 
full age; fo2 it took ſome effect befo2e , and was but voidable; But a decd. 
Deed delivered by a Feme Covert, 02 a Reteaſe delivered to one that 
haty nething in the land, may be delicered againe, viz. when the 
commeth-to be ſole, o2 the party to have ſomewhat in the land: Foz 
the firſt delivery was meerip void , and took no effec at all. 

2 Ik a leaſe be me by Indenture bearing date 26 Mai, c. to hold When a leak 
fo2 21 pears from the date, oꝛ from the day of the date, it ſhall begin ſhall con- 
on the 27 day of May: but if the Leaſe beare d:te the 26 day of May, c. 
to hold from the making hereof oꝛ from hencefo:th,it ſhall be gin on 
the dep in which it was delirered; foꝛ the-wo2ds of the 3ndentare are * 
not ut any cffec till the delirery and there"p, from the making, 02 | 
trom henuceforch . take their firſt effea: So allo if the habendum ke oz 
the terme cf 21 peares without mentioning when it ſhall begin, it 

dal beg in from the deliverp; koꝛ there the wozd3 take effect : but if it 

ben dic confectiomis, then it ſhall begin on the next dy after the delive⸗ 

rp, Vide Idax. 8. 2. | 
nk a man deliver a Deed of Feokment upon the land in name of Livery of ſa 
*}ciftn of ali the lands contained in the Died, this is a good Lit ery; fin, 
but if a man onelp deliver the Deed of feofmeiit upon the land with- 

out me:itfonit g that it is in name of Liverp, ac. this amouats to no 
Lirery cf rheland.fo2 it hath ancther operation to take effec as a Deed, 

Co. I. 6.*6. Sharps caſe, & l. 9.137. 

4 Jf a mon be diſſeiſed, and make a Deed of feofment, and a Let- Livery offs 
ter of Atto2:1cp to enter and take poſſeſſion ; and alter to make Live- b Aron) 
ry ſecu dam fo mam cartæ, this is a god feofment , albeit he was out 
of pdſſẽd tun at the time of the Charter made; fo2 the Authoꝛity given 
by the Letter of Attozney is executo2y , and nothing paſien by the de⸗ 
livery of the Deed, till Livery of Seiſin was made: And in ancient 
Wetters of Attoznep power is given to others to take poſſeſſion fo2 


ground, 


LIMI 


Max. 34. the Common Law. 
void Leaſe. ground, the ſecond delivery is void; fo? the firſt delivery made ita 0 
Ded; and in as much as tbe Leaſe fo2 yeares mult take effect by 
the delivery of the Der, therefoze the Ded delivered when he was 
out of poſſeſſion was voide : but lo it is not of a Charter of Feof- 
ment; koꝛ that takes effec by the Lfvery and BDeiſin; And in the other 
caſe if the Leo» had delivered it as a Scrowle to be deltvered as his 
Ded upon the ground, this had been god. | 
5 Aman hath iſſue a Sonne and dicth , and the wife dieth alſo; Cc.lnf.pars x 
a” as Then lands are letten fo2 life > rhe remainder to the heires of the 13. a. 2. 
. the Sonne dieth without iſſue; Ji this caſe the heires of the 
part of the Father ſhall inherit, and not the heires of the part of the Po- 
ther; becauſe it took effec and veſted in the Sonne as a purchaſer. TR 
BY 6 It there be Loz2d, Feme meſne, and Tenant , and the meſne Co. ibid. 38 E. 
fequiral of hind her ſelfe and her heires by her Dea to the acquittal of the Te⸗ z. 12. 
— nant, the meſne takes husband, the Tenant by his Derd granteth to 
| the husband and his heires, that he and his heires ſh ill not be bound to 
at quital, the husband and wife have iſſue and die, this iſue being 
bound as heire to his mother, ſhall not take benefit of the ſaid grant 
of diſcharge, fo2 that extends to the heires ol the part ol the father, 
and not to the hetres of the part of the mother , and therelozo the hetrs 
of the mothers part was bound to the acquital, : 
1 7 If the husband alien his land, and then the wife is attainted of Co. ibid. 33. a. 4. 
ne all! Felonp, now is ſhe diſabled, but if che be pardoned befo2e the death 
zwedower Of the husband, ſhe ſhall be endowed ; So if the Sonne endow his; 
nd where not. Wife at the age of 7 yeares ex aſſenſu patris, if ſhe befoze the death of 
her husband attaine to the age of 9 yeares, the Dower is good; fo 
in theſe t wo caſes the right of Dower tooke effec in the lite time of 
the husband hy reaſon of the capacity, which the wives had to take 
it: But otherwiſe it is of an oziginal abſolute: diſability; as if a 
man take an Alien to wife, and after the husband alien the land, 
and after ſhe is made Dentzen, the husband dieth, ſhe ſhall not be 
endowe2 3 becauſe her capacity and poſſibility to be endowed came by 
the Denizitton ; otherwiſe it were if ſhe were naturalized by Ad ot 
Parliament; fo2 that makes her as abſolutely capable, as if ts 
were a ible ee IE rn ERS ; 
163 8 If the Father convey his lands holden by Knight-ſervice either Co. ibid, 78.2, 
adp. of the King oz of any meane Lo2v,to his middle Sonne in taile, 
| the remainder to the youngeſt Sonne in Fe, and dieth, the eldeſt 14 El. Dy. 308, 
being within age > and the King 02 Los ſeize the body together 3 Mar. Dy. 130. 
with part of the land acco2ding to the Statute of 32 and 340f H. 8. fn 
this caſe if the middle b2other die without iſſue, the King 92 the 
Lo2d ſhall not have any benefit of the Statute againſt him in rematn- 
der; fo2 the Statute was once ſatisfied, and the Statute extendeth 
not to him in reminder. Co. 1. 2. 93.94. Binghams caſe , and North» 
cots cale, Co. I. 10. 80, b. Loyeyes caſe. 

9 When Litcleton ſaith, that every Tenure which is not Knight-fer- Co. ibid. 86. 2. 
vice is Tenure in Soccage , he there ſpeaketh of Soccage as it is large- 3.&108.b.2. 
ly taken, and ſo called ab cftectu, that is, all Tenures „which hath Lil. 8 118. 
the like effects and incidents belonging to them, as Soccage hath, 
are termed Tenures in Soccage, albeit o2iginally ſervice of the Plough 


11 


wo 


2 was not reſerved; as if oziginally a Roſe, a paireof gilt Spurs, a 
Rent, 02 the like were reſerved, oz that the Tenant ſhould hold 
the lands to be Ulcorem ſceleratorum condemnatorum , ut alio ſuſpendio, a- ockam 31.4.6, 
lios membrorum detruncatione; vel aliis modis jurta quantitatem perpe- 
trati ſceleris puniat, that is to be a Hangman oz Executioner. It ſ mes 
in ancient times ſuch Offices were not Uoluntters, no to be hired foz 
tucre,but were to be bound thereunto by Lenure, 
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Littl. S 350. 


Co. Inſt. pars 1 
216. b. 1. & 


217. 4. LY 


Co.ibid.217.b, 


I» 


Lirtl.$ 359. 


The Reaſon of 


Seigntoꝛy the Biſhop hath in the right of his Biſhopztck > the Tenant 
dicti), his heir within age, the Biſhop either bekoze 02 after ſeilure 


dieth; neither the King, noz the Ducceſſo2 of the Biſhop ſhall have 
the Mardchip, but his Executoꝛs, fo2 albeit the Biſhop hath the 


Heigniozy en auter droit, pet the Mardſhip being but a Chattel; he 
hath it in his own right, and a Chattel cannot go in the ſucceſſion of a 
Sole Co:pozation,ualce it be in the caſe of the King, 

11 It land be granted to a man foy terme of five yeares upon Con⸗ 
dition, that if he pay to the Gꝛantoz within the two firlk peares 40 
mar ks, that then he ſhall have fee, oꝛ otherwiſe but fo2 the terme of five 
peares, and Livery of Deifin is made unto him by fozce of the G2ant; 
in this caſe the Gzantee hath Fee ſimple conditional, c. and if he do 
not pay to the G2anto? the 40 marks within the fürſt two yeares, 
then immediately after thoſe two peares paſt, the Fe and Frank - 
tinant is and ſhall be avjuvged in the G2anto2, tc. And the reaſon 
of this caſe is grounded upon the effect that the Livery toke at firſt: 
fo2 by the rule ot Lawa Liverpof Seiſtn muſt paſſe a pꝛeſent Fre» 


hold to ſomeperſon, and cannot give a Freehold in futuro, as it muſt 


Bo in this caſe, if after Livery of Seiſin made, the Freehold and Ja- 
heritance Would not paſſe p2eſently, but expect untill the Condition 
be pzrfozmed ; And therefo:e if a Leaſe foz yeares be made, to begin 
at Michaelmas, the remainder over to another in ke, if the Lefſs2 
make Livery of Seifin befo:e Michaelmas, the Livery is voide; be- 
cauſe if it Gould wozke at al, tt muſt take effec p:eſently , dad 
cannot expect: And there ts a vfverſity (in the caſe above put) between 
a Leaſe fo2 life, and a Leaſe fo yeares; fo2 in caſe a Leaſe ſoz life 
with ſuch a Condition to have te, the Fe ſimple paſſeth not befoze 
the perfozmance ot the Condition, foz that the Livery may p2eſent- 
iy woꝛk upon the Freehold ; but otherwiſe it is in the caſe of a Leaſe 
foz yeares; There ts alſo a diverſity between Inheritantes, that lie 
in grant; and Inheritances that lie in Livery ; fo2 if a man grant an 
Advowſon foz peares upon Condition, that if the Gzante pay rx s. 
ic. within the terme, that then he ſhall hate Fe, the Gzante ſhall 
not have Fe untill the Condition be perfozme> , & fic de fimilibus : 
But otherwiſe it is > where Livery of @eifin fs requiſite ; and there- 
foze if the King make ſuch a Leaſe fo2 yeares upon ſuch a Conditt» 
on, the Fe ſimple ſhall not paſſe pꝛeſently; becauſe in that caſe no Lt- 
verp is mads, Vide 55. 109. & 35,8. 

12 If a man make a Ded ot Feofment to another without Con⸗ 


Co. bid 22. b. dition, and when he gives Livery , he clogs the eſtate with a 
3. K 227. b. 4. Condition, in this caſe the eſtate takes effec by the Livery, and not 


Co. ibid. 2 28. a. 
1. | 


3. 


Co. I. 6. fo. 17. 
c 18. Sir EA- 


ward Cleres 
eaſe. 


Co.ibid. 2 1. b. 


tton of the uſes > which were raiſe» upon the Feofmeut + Powbeit in 


—— Deed of Feofment, and theretoꝛe ſhall be ſubject to the Con- 


fon, 
13 Jf a Deed be made and vated in a fozraigne Kingvome , of lands 


Max: 34, 


16 A Tenant holdeth land of a Biſhop by Bnight-ſorvice, which Chacxclre 


An eſlate 
upon condit. 
on to haveh 


—. 


S 1m 


Livery upd 
condition. 


within England, yet if A tvery and Seffin be made, S:cundum formam Livery wall «i 


cartæ, the land ſhall paſſe; fo2 the land paſſeth,and the grant takes effec 
by the Wivery, and not by the Dev, 

14 There is adiverſity betwen a Feofment of land (at this day) up⸗ 
on confidence , 02 to the intent to perfozme his laſt Min; and a Fe- 
ofment to the uſe of ſuch perſon and perſons, and of ſuch eſtate and 
eſtates , as he ſhall appoint by his laſt Mill: foꝛ, in the firft caſe, the 
land paſſeth by the Will , and not by the Feofment , becauſe after 
the Feofment the Feoffo2 was ſeiſed in Fee ſimple as he was be- 
fo2e: But, in the latter caſe > the Well purſuing, his power is but a 
direction of the uſes of the Feofment , and the eſtates paſſe by execu- 
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Fererance of 
Jeyntute. 


Warranty 
makes a diſ- 
continuance. 


Warranty of 


au infant void. 


Judge Richels 


taſe. 


I 


A ſine cannot 


— doub- Je ſſoꝛ grant over the reverſion , that "a the Leſſee ſhall hate 
2 


oe 34. 


both thoſe caſes, the Feoffees are ſeiſed to the 


the Common Law. 
uſe of the Feoffo2 and 


99 


. 


his heires in the mean time, 

15 Ik the Lefſoz diſſeiſe A. Leſſee fo2 life, and make a Leaſe to 
B. fo2 the life of A. the remainder to C. in fee; here, albeit A. re-enter, 
and defeat the eſtate fo2 life, yet the remainder to C. being once veſt« 
ed by goed Title ſhall not be avotded: So it is if a Leaſe be made 
to an Jifant fo2 life, the remainder in Fee, the Jnfant at his full age 
diſagrees to the effate fo2 life, yet is the remainder good; becauſe it 
was once veſted by good Title. And tberekoꝛe although it be regular⸗ 
ſp true, that when the particular eſtate is defeated, the remainder de⸗ 
pending thereupon ſhall be alſo vefeated ; pet that rule failes in theſe 
and the like caſes : But in both theſe caſes there was a particular 
eſtate, at the time of the remainder created. 

16 If the Lozd grants the ſervices of his Tenant to a man, and Ligl. $552. | 
after by a Deed bear ing a later date, he grants the ſame Services Cœ.bid. 3 10.8. 
to another, and the Tenant attoznes to the ſecond G2antee ; here, 3. 
the laſt Gꝛantee ſhall have the Services; and albeit afterwards the 
Tenant will attoꝛne to the firſt Gꝛantee, it is cleerly void, xc. | 

17 It a man ſeiſewof lands in taile, deviſeth them to another in x «1.5 624, 
fee, and die, and the other enter, xc. this is no diſcontingance; be- Co. ibid. 334 b. 
cauſe no diſcontinuance can be made by Tenant in Tail, but ſuch as 3. 
is made and taketh cffec in his life time. 

18 If two Joyn-tenants within age make a Feofmert in Fee; and Lil. 8 634. 
one of them dies, and the other ſurvives, in as much as both the Jn- Co. ibid. 337. a. 
fants might have joyntly entred in their lifes, that right ſhall wholy 3. * 
accrae to him that ſurvives, and he ſhall enter into the whole, xc, but <***543-23* 
ta this caſe if one of the Jopn-tenants had made a Feofment in Fee, 
and died, the right would not have ſurvived ; becauſe the ſeverance 
of the Joynture took effec in both their lives time. Whittinghams 
cale, : 

19 Jn many caſes a Warranty added to a conteyance is ſatd to ©, bid. 39. 2. 
make a diſcontinuance ab effeRtu , although he that made the convep- . 
ance was never ſeiſed bp fo2ce of the eſtate taile; becauſe it taketh a- 4 E. 1.19. 12. 
wi the entry of him that right hath, as a diſcontinuance voth: As 1.1. 21 E. 
ik Zenant in taile be diſſeiſed and dieth / and the iſlue in taile releaſe / 
to the Dilleiſoꝛ with Warranty; In this caſe the (ne was never 
ſeiſed by fo2ce of the taile, and pet this hath the effect of a viſcontinu- 

aace by reaſon of the Warranty, $4 

20 Ak a man of full age and an Jnfant make a Feofment in Fee co ibid.; 67.b. 
with Warranty, this Warranty is not void in part, and good in . 
part, but it is good fo2z the whole againſt the man of full age, and 
void againſt the Infant : fo2, albeit the Fecfment of an Anfant paſ- 
ſing by Livery of Seifin be voidable, yet his Warranty, which taketh 
effect o1elp by Deed, is meerely void. 

21 Juftice Richel in the time of R. 2. gave his lands to his eldeſt 
Donne, upon Condition that if he ſhould alien them in Fee, ec. that 
then his eſtate ſhould ceaſe and be void, and that they ſhould remaine 
to the ſecond Donne and the hefres males of his body, tc. this was a * 
voto limitation; becauſe if the eldeſt Sonne ſhould alien the lands in Aro 
Fee, ic. then is the Frank-tenement and the Fee ſimple in the Ali⸗ corbers caſe. 
enec, and mult needs ſettle and take effect in him and none other; 
ana then how can it remaine to the ſecond Sonne , xc, 02 how can the 
ſecond Sonne enter upon the Alienee, when he had no right befoze 
the Alienatton, neither ſince the Alienation could he poſſibly have 
any ? 

22 Ik a man make a Leaſe fo2 lifs upon Condition, that 7 the Co . ibid. 37 b. b. 
kee; 3» 

here, 


Co. Inſt. pars r. 
298, a. 2. 


Littl. 5. 7205 
722. 

Co. ibid. 37 8. 
28,29 H. 8. 


here, if the Lefbo2 grant the reverſion by Fine, the Lefſee ſhall not 


Co. l. 2.23. b. 4. 
Balwsns caſe. 


Co. I. 4. 61. 
Porfe and 
Hemblin gs caſe 
2 R. 2. Atorn- 
ment, &c, 


by the delivery of the Ded without other Ceremony, are granted to 


The Reaſon of Max. za 


have Fe ; koz when the J ine transferreth the Fee to the Conulſe, 
that eſtate is ſo ſetled , and takes ſuch effect in him , that the ſame 
Fine cannot wo2zk an effate in the Leſſee alſo; fo2 one Altenation can- 
not veſt an eſtate of one and the ſame land to two ſeveral perſons at 
one aud the ſame time. 


23 When things, that lie in grant, and take their eflence and effect Preite 


Habendun i| 
verſity. 


one and his heires , Habendum fo; peares 03 life; there the Habendum 
ts repugnant and void; as if a man grant rent, Common, ec, out ot 
his land by the p2emiſſes of the D&@d to one and his heires > Habendum 
fo2.yeares 02 lite, the Habendum ts repugnant ; fo2 Fee did paſſe by 
the pzemifſes by the delivery of the Ded , and therefoze the Habendum 
fo2 yeares 02 fo? life is void: Againe, if one by Deed grant a rent in 
eſſe, 02 & Seigutoꝛy in the pꝛemiſſes to one and his heires, Habendum 
to the Gꝛantee foꝛ peares oꝛ foꝛ life : Here, albeit another Ceremony 
isrequifte (viz. Attoznement) beſides the delivery of the Deed, yec 
in as much as they are things that tie in grant and all the eitates 
viz, in Fe, fo yeares, 02 lite, ought to have ons and the ſame Cere⸗ 
mony ta paſſe them, viz. Attoznement ; fo2 that cauſe the Habendum 
is in_that.caſe alſo adjudged void. 3. when land is given by Deed in 


8 wt es Q»> wh 


Fee by the pzemiſſes , Habendum to the Leſſee fo2 life, there aiſo the 


Habendum is void; becauſe the ſame Ceremonp is requiſite to both the 
eſtates, and it ſhall be taken mo fo2cibly. againſt the Feoffo2, 
4. When to the eſtate limited by the pzemiſſes a Ceremony is requi- 
ſite to the perlection of the eſtate, and to the eſtate limited by the Ha- 
bendum nothing is requiſite to the perfection and eſſence of it, but one- 
ly the delivery of the Deed ; In that caſe , although the Habendum be 
of a leſſe effate then is mentioned in the pꝛemiſſes, pet the Habendum 
ſhall fam ;. as it land be given to a man and his heires Habendum foz 
peares-; here to the Fee ſimple limited in the pꝛemiſſes it is requt⸗ 
fite to have Ltvery and Deifin, and untill Livery be had nothing 
paſſeth but an eſtate at will (if the Deed ſhould go no further) but by 
the Habendum foz yeares, the eftate takes effex immediately upon the 
delivery of the Deed, although Livery of Deiſin be never given. 

24 A Feme Dole makes a Leaſe fo? life rendzing rent, and aftsr 
by her Deed grants the Reverſion to another, and after and befo2e 

ttoznement marries with the G2antee ; here, this mariage was 
not a counter-mand of the Attoznement , no moze than if the had 
married with any other ranger; becauſe, in that caſe. when the eme 


Feme Sole 
Attornement. 


by her Derd ſealed and delivered had granted the reverſion to another, 


Co.! 4. 70. b. 4. 
Hiades caſe. 


Co. I. 4. 89. b. 4. 
Druries caſe. 
Co. ibid 119.2, 
Aftons caſe, 


that grant tok ſuch effec againſt her ſelfe,þ ſhe could notby any wo2ds, 
which ſhe could uſe, counter⸗mand it befo2e 02 after the taking of the 
aron. | 
25 Ak a man bargaine and ſell tands to another by Deed indented, 
and alſo levy a Fine of the ſame lands unto the x3argainee , and af- 
ter the Deed is inrolled acco2ding to the ®tatute ; In this caſe, the 
Gzantee ſhall be in by the Fine, and not by the Deed inrofted; fo2 
when the Fee ſimple paſt. by the Fine to the Conuſee and his heires, 
the inrollement of the Deed invented afterwards cannot deveſt and 
turne the eſtate out of him, which was abſotutely eſtabliſhed in him 
by the F tne;fe2 then whereas he was in befo2e in the per. he hall be now 
in the poſt , which cannot bes And when the Common Law and Sta- 
tate, Law.concurre, the Common Law ſhall be p2eferred, 
26 Whena Counteſſe retaines two Chaplains , thoſe two are each 
of them capable of a Diſpenſation by fo2ce of the Statute of 21 H. 8. 
cap. 13. but when ſhe bath ſo retained two, the Statute is executed; 
, ko 


Fine and Bar 
gaine and 


Salc, 


A Cennrefſe I! 
bur two Chat 


lains. 
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koꝛ che cannot have moꝛe than thoſe capable of a Diſpenſation and the 
retainer of a third, in the life time of the two firft , cannot deveſt the 
capacity of Diſpenſation > which was at firſt veſted in them by 
their retainer, to make the third capable of a Diſpenſation within the 
Statute ; albeit he ſhould ſarvive both the firft ; becauſe the retaincr 
had an evil commencement to take benefit of the Statute, fo2 al- 
a though a Tounteffe may have as many Chaplains as the pleaſcth at 
0 the Common Law, yet ſhe can not have moꝛe than two capable of a 
Diſpenſatfon,by foꝛce of the Statute. 
pre ſeutee ſitſt 27 Jf two have Title to pꝛeſent by turne, and the one pꝛeſents co gro: 
and ſecond in his Clerke > who is Admitted, Jnffitated, ic. and after is depzived %%%, caſe, 
Fe QU- fo2 crime, oꝛ hereſie, c. vet he hall not pꝛeſent againe, but this thall 
Ela. — ſerve fo2 his turne ; Do ik he pꝛeſent mere laicus , which was Admit⸗ 
Len eines ted; Jnffitated, ac. although he be declared by ſentence to be incapa- 
ble, and therefoze void ab initio, yet becanſe the Church was full 
untill the ſentence declaratoꝛy came that ſhall ſerve foꝛ his turre, bee 
cauſe it was but voidable; as fn the caſe of Lictleron, if the Loꝛd marry 
his ward within age of conſent , and alter he diſagree unto it, and fo 
was no mattage ab initio, yet he ſhall not marry him attec mards; So 
(27 H. 6. Gard 118.) if the Guardian marry his Mard, and after » 
they are divoꝛced cauſa precontractus, pet he ſhall not have the mari⸗ 
age of him againe: But when the Admiſſion and Inſtitution are 
meerlp void, then without queftion that ſhall not ferve fo a turne; 13 Eliz. Dyer, 
as if his P2eſentes had been Admitted, Inſtituted and Inducted, but I. imo. 
had not ſubſcribed to the Articles, ac. att oꝛding to the Statute 13 El. 
by which in ſ1ch'caſe the Abmifſion , Inſtttution and Induction are 
all void as. "Likewiſe where two were to pꝛelent by turne, and one 
pꝛeſented in E. 6. time his Clerke, who in Queen Maries time was Ihe principal 
depꝛived by ſentente, and then the other pꝛetented his Clerke, who = whnſors 
in 1 Eliz, was alſo depꝛibed by ſentence , and by the ſame ſentence te 
firft Pꝛeſentee was reffo2ed, and after died; in this caſe the Patron 
of the ſecond Pꝛeſentee ſhall not looſe his turne; Fo2 although the ſe⸗ 
cond Pꝛeſentee was perſon fo2 the time toall purpoſes, and the firſt 
Pꝛeſentee during the firſt dep2tvation was not Jncumbent, yet when 
the fecond ſentence' came, the firſf P2eſentee was Incumbent a- 
ie gatne by fozce of his fir® Pꝛeſentation, Admiſſion, xc, and there 
wen. | needed no new Pꝛeſentation, ic. and therefoze when this firſt Þ2e- 
| ſentce dies (who was then in courſe the laſt Incumbent) the Patron 
of the ſecond Pzeſentee muſt needs p2eſent in the next turne; but if 
the fir ® Pꝛeſentee had died bofo2e the ſecond ſentence , oꝛ had not re⸗ 
verſed the firſt ſentence, then the Patron of the laſt Pꝛeſentee had en- 
je ped his turne, and coulo not have pꝛeſented agains, 
ender of 28 As concerning the tender of money upon a Podtgage, Bond, . 1 
ey, .. t. upon a tertaine day therein limited, although the lat time of pay: „cafe 
4 Bar ment of the monep by fo2ce of the Condition be ſuch a convenient time 
4 before ſun⸗ſet, as that the money may be told befoze the Yun be ſer, 
pet if tender be made unto him, that ought to receive it, at the place 
ſpecified in the Condition at any time of the day , and he refnfe it, the 
Condtt ton ts ſaved fo2 ever, and the Poꝛtgager 03 Obliger need not 
to make tender of it agatne at the lat inſtant of the day, as afo2e- 
ſafd; fo2 by the oxp2efſe letter of the Condition the monep is to be 
pais upon the day fnvefinitely, and the Law allignes the laſt inftant, 
ts the end neither of the parties ſhould loſe their labour in attending 
the payment ic. | 
preſſe Flea of vun eft 29 In all caſes when a Deed is onely voidable at the time of the Coll.5.219. 
ö — 1 1 tion bzought (as foz Infancy, Dures, 02 the like) the Defennant ” 3 
Fm ouggt to plead Judgement ſi Action, and not, non eft factum (1 H. 7. 1 5.) h 
; Fl 
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So alſo when the Deed. ts void by Act of Parliament he ought not to 
plead non eſt factum, but in conſtruction of Law, the Deed is to be 
avoided by ſpecfal pleading, taking advantage of the Ag of Parlia- 
ment; fo2 albeit the Ac ſaith the Obligation o2 other M ziting ſhall 
be void , yet the Law implititlp requires o2der , which onght to be 
purſued by the Obligoz, «c. As if an Obligation be made to the 
Sheriffe againſt the Statute of 23 H. 6. cap. 10. o2 to one againſt the 
Statute of Uſury, 13 Eliz. cap. 8. in thoſe and the like caſes the De- 
fendant ought to conclude, Judgement ſi Action and cannot plead non 
eſt factum. (7 E. 4, 5. 7 E. 6. Br. non eſt factum 14.) againſt the opinion 
II. com.66- of Montague in Dyve and Maninghams caſe in the Commentaries : A- 
gaine, when the Obligation 02 other W 2iting took at firſt effec, 
and was once revera his Deed , but afterwards befoze the Action 
b2ought became no Deed), as by raſure, addition, alteration , bꝛeak⸗ 
ing of the Seal oz the like, in theſe. caſes albeit it were ſometimes 
his Deed , yet may the Defendant ſafely plead, non eſt factum; fo2 
doubtleſſe, at the time of the plea (which is in the p2eſent tenures) 
it was not his Deed, An Dyer 36 H. 8. 59. In debt, the Defendant 
pleades non eſt factum, and befoze the day of Apparence of the Jn- 
queſt, the mice had eaten the Label, unto which the Seal was fired, 
by the negligence of the Clerke, in whoſe cuſfodie it was kept; 
whereupon the Juſtices commanded the Jury, that, if they found 
$ it was his Deed atp time of p plea pleaded, they ſhould then give a ſpe- 
cial Uerdic , which they did acco2dingly, It an Obligation be delire- 
red to another to the uſe of the Obligee, and the Dbligee refuſcth it 
upon tender, in this caſe the delivery hath loſt its foꝛce, and the Ob- 
ligee can never agre to tt afterwards , and then alſo the Obligoꝛ me y 
ſafety plead , non eſt factum, againft the opinion in Dyer, 1 Eliz. 167. 
Do alſo if an Obligation be made to a Feme Covert, and the Ba⸗ 
iin diſagree to it, the Obligoꝛ map plead non eſt factum; fo2 by the re- 
f iſal the Obligation loſeth its foꝛce , and becomes no De d. And by 
theſe reſolations the Quære in Dyer, 2. Mar. 1 12. and the diſagreeing opi- 
nions in 14 H. 8. 28. Dyve and Maninghams caſe 66, 1 H. 7. 15. Dyer 
I Eliz, 167. and other places are well reconciled, 
30 A. Tenant fo2 life the remainder to B. in i joyn in a Leaſe to 
C. this immediately after the delivery takes etteq; in this manner, it is 
Co. l. 6. 11. the Leaſe of A. during his life, and the Confirmation of B. and after 
Treports caſe. the death of A. it is the Leaſe of B. and the Confirmation of A. accop 
ding to p opinion of Dyer c Browr,M.s6, and 7Eliz. 234, 235. and therefoze 
in an Ejectione firma bzonght by C. if he count of a joynt Demiſe from 
A. and B. his count is not good. And in that caſe although the Leaſe 
be by Deed indented , yet ſhall it not wozke any concluſion ; fo when 
the Deed enures by paſſing of an intereſt (as in t his caſe it doth) it ſhall 
not be taken koꝛ any concluſion, no moze than a Leaſe foz yeares of 
the Tenant fo2 life by Dev indented Chall be an Eſtoppel aſter his 
— 2 at the beginning it took effec by wap of paſſing an In⸗ 
terew, 
Co. l. 6. 24.3.3, 31 When Tenant by Knight Service dies, bis heire within age, 
Sir Drue Diu» pꝛeſently the value of his mariage, as a Chattel takes ſuch effec and 
ries caſe. is ſo veſted in the Lo2d (24 E. 3. 25. V. N. Br. 27 E. 3.) that albeit ſuch 
an heire within age be made a Knight , and to that purpoſe in Judge⸗ 
ment of Law ts eſte med of the full age ot. 21 peares, yet ſhall the 
Lo2d have the value of his mariage, as well as the cuſtodie of his land 
till his age of 21 peares, which laſt to remove all doubt, was exp2eſlely 
given to the Loꝛd by Magna carta cap. 3. 
Co. l. 7. 15.b. 33 32 Ik à Ring hath a k ingdome by Title of deſcent where the Laws 
Calvins caſe. have taken good effec ana rooting, in as much as by the Laws =_ 
ng- 
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Leaſe enum v 
by grantor WE 
confirmatio, 


The K 
cannot 
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"1x. 34. the Common Law. 


Lanes with- dome he doth inherit it, he cannot change thoſe Lawecs of himſelfe, 
ou Parli- without conſent of Parliament: So alſo if a King hath a Chziſt tan 
neut. Bingdome by Conqueft , as Ring H. 2. had Ireland, after Ring 


John had given unto them (being under his obedience and ſubjeaton) 
the Laws of England, fo2 the government of that Country, no ſucceæ d⸗ 
ing Ring could alter the ſame without Parliament. 3 
A Recogni- 23 The Gant e of a rent charge iſſuing out of land acknowledgeth 
lance chargeth à Recogniſance , and after wards releaſeth to the Terre-tenant , the 
arent after te. nee ſueth Execution and extends the rent, notwithſtanding by 


— the releaſe it is extinguiſhed; fo2 the Recogniſance took effec to charge 
| the rent befo2e the extinguichment, and therekoꝛe it ſhall be liable to 


the extent, in whoſe hands ſoever it comes, and as tothe Conuſe, 


ſhall not be extinct, | 55 | | 
Achattel 34 If the King hath an Advowſon in Fee, which is void, and 
reſted. during the avoidance the King grants away the Advowſon in Fee, 


the King ſhall not p2eſent to this avoidance ; But if the King hath 
an Avvowſo: by reaſon of the temporalties of a Biſhopꝛick, which te 
l vold, and during the avotoance, the King reſtoꝛes to the Bishop the; 
tempoꝛalties, pet he ſhall pꝛeſent to the Advowſon, and not the Bi⸗ 
ſhop fo2 this avoidance ; becauſe the pꝛeſentation was a Chattel which 
veſted in him befoze he reſtoꝛed the tempoꝛalties: So if the heire ſa! 
A tvery from the Ring, and hath it; yet the King ſhall pꝛeſent to the 
Advowſon , which volded during the time, that the Advowſon and 
land were in the Rings hand, cauſa qua ſupra, Likewiſe if a man be 
ſeiſed of an Advowlon in Fee in grofle, o2 appendant to a Panno!, 
and the Advowſon voides, andhe dies, his Executozs ſhall have the 
p2eſentation and not the hefre ; becauſe it was a Chattel veſted and ſe⸗ 
vered from the Panno?2 ; neither ſhall the heire in taile have the pꝛe⸗ 
ſentation which labs in the life of the Tenant in tail, but the Execu⸗ 
toꝛs of the Tenant in tail. ec, 


He like. 35 The Termoꝛ ſhall have the pzeſentation, which happens during 


the terme, albeft during the terme he p2eſent not to the Advowlon: 
So if a Uicarage happen to be votd, and befoze the Parſon can peu⸗ 
ſent he is made a Biſhop, xc, yet he ſhall pꝛeſent to that Micarage, be⸗ 
cauſe it was a Chatttel veſted in him. 


| Wherethe 36 If the Guardian marry the heire after the age of 14 peares, ard 


Guardian ſhall after the heire is taken by a ffranger , yet the Guardian ſhall nut 


nor have ta- have a Wait ot Raviſhment, becaaſe he hath had the effec of his mart- 
vilmenr. age, 


| AChanel 37 It a man be Guardian in right of his Wife » although his 


—_ — yet he ſhall have the Wardfhip , becauſe it is a Chattel veſt⸗ 
ed in him, 

Feoffee upon 38 Ik the Feoffee upon Conditton be diſſeiſed, and after bind hiin⸗ 

condition not ſelfg ina Statute Staple, oꝛ Perchant, oz in a Recogniſance , oꝛ take 

diſabled. = wife, this is no diſability in him of perkozming the Condition; foz that, 
during the difſeffin, the land is not charged there with, neither fs the land 
in the hands of ths Difſciſoz Itable thereunto; becanſe, in that caſe, if 
the wife die, oꝛ the Conuſee releaſe the Statute oꝛ Recogniſance, and 
after the Diſeiſee doth enter; he may perfozme the Condition in the ſain? 

| plight and freevome,as when the land was conveyed unto him. 

wed 39 Where an Cate oz Leaſe ts ipſo facto void by a Condition 02 

wid Lea Limitation , no acceptance of the rent after can make it to have a conti⸗ 

ood, nuance: Other wile tt ts of an Efate oꝛ Leaſe voidable by entry. 
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The Reaſon of 


a thing, ſhall not have the thing it ſelfe. 


1 Ik a man be called by Wyzit to the Parliament, and the UW2it is 
deltvered unto him, and he ſit in Parliament by foꝛte of that Mit, he 
ts fo2 ever after a Baron o2 Peer of the Parliament, and thereby his 
bloud is ennobled to him and his lineal heires; but if he die befo2e he fits 
in Parliament, he is no Baron oꝛ Peer neither ſhall he oꝛ his reap any 
benefit of the Wit ; becauſe (being pꝛevented by death) he cannot per- 
fo2me the effec oꝛ conſequence of the Mit, which is, perſonaliter in- 
tereſſe cum Rege & cum Prelatis magnatibus, &c. Super arduis & urgentibus 
negotiis &c. conſilium ſuum impenſurum, &c. 

2 An Infant within age, that is not in cuſtodp of another, cannot 
be Guardian in Doccage ; becauſe no W2it of account can lie againſt 
an Infant, Foꝛ, as Bracton ſaith, Alium regere non poteſt, qui ſeipſum 
regere non novit : 2 as Fleta, Minor minorem cuſtodire non debet, alios 
enim preſumiter male regere, qui ſeipſũ regere neſcit: And by p like reaſon, An 
man non compcs mentis, a Lunatick, a man cæcus & mutus, 02 ſurdus 
& mutus , 02a Leper removed by a Wzit de leproſo amovendo cannot be 
Guardian in Soccage. 

3 A Gaardian in Soccage ſhall not p2eſent to a Benefice in the 
right of the heire; becauſe he cannot be accomptable therefo2e , fo2 
that he can make no benefit thereof ; fo2 the Law doth abhoz Simonp, 
92 any co2rupt contract foꝛ Benefices ; And theretoze in that caſe the 
heire ſhall pꝛeſent himſelfe, 

4 If two Jopn-tenants bꝛing a W2it of elne, and the one is ſum⸗ 
moned and ſevered, the other cannot foze⸗judge the Poſne ; koꝛ he 
ought to be attendant to the 4 02d Paramount, as the Peſne was, 
and that can he not be alone without his companion: So it is alſo if 
there be two Joyn⸗tenants Peſnes , and in a Witt of elne bꝛought a- 
gainft them, one maketh vefault, and the other appeares , there can be 
no fo2e-judger, 

5 If Tenant in Frank⸗almoigne bꝛing a Wit of Peſne againft 
his Lo2>, the Loꝛd cannot diſclaime in tho Setgnio2p ; becauſe he can⸗ 
not hold of any man in Frank-almoigne,but of the Donoꝛ and his heirs, 

6 Af tbe Lozd mayhim his Uillaine , he ſhall be indicted fo2 it at 
the Kings ſuit : but he ſhall not have an Appeal of mayhtm againſt 
his A 02d , becauſe he cannot in that caſe enjoy the damages recovered; 
fo2 that upon recovery and execution fo the damages, the Loꝛd may 
tmmediatelp take them from him againe, Vide infra 38. 1. 

7 In a Quid juris Jamar bz2ought by two Executoꝛs, the non-ſuit of 


the one is the non-ſ[uit cf both; becauſe the Tenant cannot attozne accoz- one _ 
is of both. 
8 Regularly when any man will take advantage of a Condf- In ſome cl 
tion , if he may enter he muſt enter, and when he cannot en: necicher ent 
ter he muſt make a claime ; And his clafme is te p2oced and nor claimenſ 
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as it were to make wap fo2 his entry: And the reaſon of this ts, becauſe ccllary. 


a Freehold and Inheritance ſhallnot ceaſe without entry oz claime: yet 
in ſome caſes, when he cannot enter by reaſon of ſome pꝛeſentin⸗ 
intereſt, which the Tenant hath in the land, neither ſhall he then 
make his clatme ; becauſe he cannot enjoy the effect of his claime, vir. 
to enter into the land: As in the cafe of Littleton Sect. 350. It land bs 
granted to a man foz 5 peares upon Condition, that if he pay unto the 
Gꝛantoꝛ within two yeares 40 marks, that then he ſhall have Fee, 03 


ether wile but fo2 the terme of 5 peares, if in this cals the — — 


not pay unto the Gzanto2 the 40 marks within the firff two yeaaes; 
then immediately after thoſe two peares paſt , the F and Frank-te- 
nement is in the Gꝛantoꝛ without entry 02 claime, 4c, Vide 34. 11. and 


109. 
fry of 1 If an Ejectione firma be bꝛought, and the terme incurreth hang- Co. ibid 285.2; 
done and ing the Action, yet the Action ſhall pꝛoceed foꝛ damages onely, becauſe 3* 
ſe an Ejectione doth lie after the terme fo2 damages onely ; but if Te- 
nant pur auter vie „ bꝛing an Aſſiſe, and Celty que vie dieth, hanging the 
UW1it > albeit the W2it were well commenced , pet the Mzit ſhall a- 
tate; becauſe he cannot have the effec of a recovery in an Alliſe, 
which is to have as well the Land as the Damages, and not Dama- 
ges onely, as in the caſe of an Ejectione firma. 
uit of El- 10 Ik Tenant in a real Action releaſe unto the Demandant after Co. ibid. 289. a. 
iet e- ketcoverp, all his right in the land, he ſhall not atter wards have a 1. 
. Wait of Erroꝛ; becauſe he cannot have the effec of that Wait, which :. 7. 
is to be teſtoꝛed to the land, | 
mant al- TT Ak Debt 02 Damages be recovered in a perſonal Action by falſe Co. bid. 
W::a& verdict > and the Defendant releaſeth unto the Plaintife all Actions 2“ H. 8. 3. b. 
| perſonal, the Defendant ſhall not afterwards take any benefit by bzing⸗ E · 4158. 
ing a Wait of Attaint; becauſe he cannot have the effect of that Wait, 
which is to be reſtozed to the Debt and Damages, which he loſt : 
The like Law is > where a Judgement is given upon a falſe verdict in 
; areal Action; koz there alſo a releaſe of all Actions real, is a good 
" barre fa an Attaint, ic. fo2 that (in theſe two laft examples) both the 
| Wait of Erroꝛ, and the W 2 it of Attaint do inſae the nature of the foz- 
mer Action, xc. 
o Audita 12 Ik the Defendant in a perſonal Acton doth after Judgement Co. id. 
cl aſter entred releaſe unto the Plaintife al Actions perſonal , he ſhall not af- 
terwards bzing an Audita quærela; becauſe after he hath releaſed to 
the Platntife al Actions perſonal , he cannot have the effec of that 
it, wyich is to diſcharge himſelfe of a perſonal execution. | 
» enen 13 Tenant in taile diſcontinueth in Fee and dieth;the Diſcontinnee (o. bid. 297.b. 
zinſt tenant makes a Leaſe fo2 life , and granteth the reverſion to the iue; In this . 
r life, caſe, the iſſue ſhall not have a Foꝛmedon againſt Tenant fo2 life, be- 
cauſe, he cannot hate the effec of that UW2it, which is to recover an 
eſtate of Inheritance; fo2 the Leſſee fo2 life hath not the Inheritance, 
but the iſſue in taile himſelte hath it. 7. 
> entry after 14 Jf Feoffee upon condition make a Leaſe fo? life 02 a gift in taile, Co. ibid. 
and the Feoffoz releaſe the Condition to the Feoffee, the Feoffo2 
ſhall not afterwards enter upon the Leſſ& o2 Done ; becauſe he 
— hate the effec of his entry, which is to regaine his ancient s- 
| ate. | 
oa8ion of 15 If a man plant Conies and Conie-burrowes in his own land, Co. l. 5 104; 
ſeaſſe for hich after wards ſo increaſe and multiply, that they veffroy the ground Bowfones cafe. 
* Co-. of his neighbe ur thereunto adjoyniug, pet ſhall not his neighboar 
maintaine an Action upon the caſe againſt him that plants them, foz 
10 the damage done by them; becauſe he cannot have the effec of his 
go ſuit, which is to recover damages fo2 the treſpaſſe committed; foz 
| immediately after the Contes come into the neighbours land, he map 
kill them; becauſe they being feræ naturæ, the other that planted them 
hath then no p2operty in them, and it ſtands not with reaſon, that a 
man ſyould make ſatisfaction fo2 the damage which gods do, that are 
none of his. 
» lome titles 16 There are ſome naked titles, unto which warranty doth not extend, Co, l. 10. 8 b. 
dmarranty AS 5̊ Title in coſe of exchange, condition upon Poꝛtgage, ec. Poztmaine, 4. EA 
ings, conſent to the Raviſhoz , and the like; becauſe foꝛ theſe no Acttomlies, Seymors caſe. 
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Co, 1.11.29. b. 
3. Alexander Felony tould not have the benefit of his Clergy ; becaule in caſe of alt 
Powlters caſe. 
Ibid. fo. 3 0.4.3. 


Co. I. 11. 77. b. 
1. Magdalen 

Colledge caſe. 
21 E. 3. Tit co- 


ronæ 276. 


Fol. 11. B. 9. N. 


F. N.B. 3x. f. 
Co. Inſt. pars I. 


127. a. 1. 


F. N. B. 48. q. 


F. N. B. 125. d 


Pl. Co. 110. a. 1. 


Fulmerſton 


and Stewards 


caſe. 


Weſt. 2. cap. z 1. 


Co. Inſt, pars 1. 


96. b. 


Littl. 8 137. 


Cc. Inſt. pars 1. 


46. a. 2. 


Co, l. 8.1 18.2.3. 


The Reaſon of SMar. x 


17 Beloꝛe the Statute of Articuli cleri cap. 15. he that confeſſed the No cia. 


corifefffon he could not have his purgation, at. for by kntendment of 
Law he cannot (againſt his expꝛeſle and voluntary confeſſion in 
Court) be innocent: Confeſſus in judicio pro judicato habetur, & quo- 
dammodo ſu a ſententia damnatur. 

13 It is pꝛobided by the vtatute of Weſt. 2. cap. i 2. Quòd ſe appellatus de In ayyey, 
felonia, &c. ſe acquietaverit, &c. reſtituant hujnſmodi apf ellatorcs damna Monke 
appellaris. Bet if an appeal of death hav been brought againſt a Ponk, bare d 

had been acqutt, and thereapon had pꝛaped his damages acco2- 
ding to that Act , he ſhould not have been admitted any ſuch p2ayer; 
becaute he could not have the effec thereof, being by Law incapable to 
take the damazes, 

19 Jia Wit of Right de rationabili parte by one Copartener a- Voucher 
catift another Uoncher lieth not; becauſe the Demandant cannot nor inc 
have the effec thereof, viz. to recover in value, in reſpect of the pꝛivity . 
of blotd bet wirt them, etc. | 

20 In all 2iginalls bꝛought by a Subject, wherein pledges de pro- The Kin 
fequendo are to be found, the pꝛeamble of the Wit is, Rex vicecom, norgireqk 
ſalutem, &c. Si A, fecerit te ſecurum, &e. tunc ſummoneas, &c. But at de pn 
the Aings uit the pꝛeamble ſhall be, Rex vicecom. ſalutem, &c. tummo- dend. 
nens per bonos ſummum , &c. and not, Si Rex fecerit, &c. fo2 the King 
wa not be bound to pꝛoſecute; becauſe he is not fubjec to the conſe- 
quente thereof , viz. to be amertied if he do not pꝛoſecute; neither can 
he be nor-ſaited; becauſe he is alwayes pꝛeſent in al his Courts. V. infr. 


39. 4. 

21 Ak a man b2fings a Wit of Right of Advowſon againſt ano- 71. Dal 
ther „ and hanging the Watt, the Church becomes void, the Plain⸗ dan a 
til d al not have a ne admittas, to the Biſhop; noꝛ a Quare incumbra- have 21 0 
vid aldeit the Bichop doth encumber the Church ec. fo2 the WDe⸗ 
mandant ſhall not recover the pꝛetentment upon this Wait , but the 
Andobwſon. 

22 Dae Commoner ſhall not bring a Wit de admenſuratione pa- No Wil 
ſturæ againſt another Commoner , which hath Common appurtenant, a4mcalu 
— in groſſe {ans number; betauſe ſuch a Commoner cannot be adomea⸗- 

ed; c. 

23 The Statute of Weſtm. 2. oꝛdaines, Qudd fiant brevia de ingreſſu No cqa 
hæredi petentis, ſuper hæredem tenentis , & ſuper eos, quibus alienata fu- for heat 
erint hajuſmodi tenementa, &c. yet ff the Demandant in a Ceſſavit die, 
the heire ſhall not have a Ceſſavit; becauſe he cannot have the effect 
thereof, viz. to recover the arrerages 3 fo2 that they (by X aw) belong 
not untohim, but unto the Executoꝛ. 

24 If a Tenant in Frankalmoigne with⸗dꝛam his Service, the Tenn 
Lo2d ſhall not diſttaine, commence any ſait, 02 ſeek any remedy fo2 — | 
it, in foro ſeculari, in any Tempoꝛal Court; becauſe that Service, be: ple. 
ing Spiritual and ancertaine , all be defined and recovered in fo- 
ro Becleſiaſtico, in the Spiritual Court: It is otherwiſe of Tennre * 
by Divine Service, which, although it be Spiritual , pet being cer- 0 
taine, ſhall be recovered in foro ſeculari , and the perfozmanee oꝛ non⸗ 
perfo2mancethereof ſhall (upon a dfffreſe and Avow2y) be tried by a 
Jury of 12 men, ec. 

25 The Termoꝛ fox yeares (befo2e the Statutes of Gloceſter 6 E. The Tem 
1. cap. 1 1. and 21 H. 8. cap. 15.) was not able by the Common Law could nat 
to faiſifie a coyenous recovery of the Freehold ; becauſe he could not bc · 
have the thing, that was recovered, viz. the Arie hold. 

26 The Dtatute of Weſtm.2.cap-21, gives a Wit of Ceſſavit hæredi Ceſſrult 
petenti ſuper hæredem tenementum, & ſuper eos, quibus alienatum fuerit 
hujuſ- 


D 


SQ = a, = 


ars the Common Law: 167 


hujuſmodi tenementum: pet in 33 E. 3. Tit. Ceſſavir 42, where there wete in Dock. zo; 
two Coparceners Lozds, and Tenant. by Fealty and certaine rent, 4 caſe. 
the one Coparcener hath iflue and dies, in this caſe the Aunt and'Neice 

tould not joyn in a Ceſſavit, becauſe the Neice( though heire to her mo⸗ 

ther) could not ( in this caſe) have a Ceſſavit, in regard the could not 

have the effec of it, viz. the recovery of the arrearages accrued in 

1 her Pothers time, foz that they did not belong unto her, but unto her 

4h Pothers Executoz, ic. | 

dam pirorce. 27 Cauſa frigiditatis naturalis & perpetuæ, is held a ſafficient ground Dyer 278. 
of divoꝛce; whereupon ſach a Sentence was given, H. 2. Eliz. in the 40.2. Eliz, 
Court of Audience betwixt Sabel and his wife at the ſuit of the wile; 

And luch another about the ſame time,betwirt Bary and his wife at the 

ſait alſo of the wife : who alter wards married Cary and had ine, Bury 

” alſo married another woman and had illue, and theretoze the Docto}s 

I, of the Ciwil Law would have had them co-habit againe together, be⸗ 

cauſe (as they ſaid) Sancta Ecclefia decepta fuit in priori judicio. 


36 Non officit conatus, uli ſequatuy effetius, 


„ whertrances 1 In Sir Anthony Mildmayes cate in the 6 Report (which was a reſd- co,1.5.43.2.;. 
. (epend not lutton againſt perpetuities) it was reſolved, that theſe woꝛds (Attempt, Sir Anthony 
upon _ &c.) oꝛ (goe about, &c.) 02, (enter into communication, &c.) are wozs ##dmayes 
tne horas. uncertain and void and God defend, that Anheritances and Eſtatis le. 
N ſhould depend upon ſach incertainties; foz tt is true, Quod miſera eſt 
ſervitus, ubi jus elt vagum, & quòd non definitur in jure, quid fit cona- 
tus, nec quid ſit, a going about 02 communication: And the Rule of 
Law decides this point, Non officit conatus, niſi ſequatur effectus. 
Reſiſtance 2 If the Teſtato deviſe lands to I. S. fo2 6e peares; ik he ſhall ſp Co. 1.3. 91. 2. 
wuſtbeby long live, pꝛovided if I. S. moleſt o2 hindert the Executoꝛ, ſo that he 3 . 
ſac ret cannot take and enjoy the govs of the Teſtatoz, that then his eſtate * 
* hall ceaſe; In this caſe a bare dental by Parol is not a bꝛeach of the 
Proviſo, but here ought to be ſome ac done; as aſter requeſt made 
110 by the Executoꝛ, to ſhut the vooꝛ againff him, o2 to put his hands up⸗ 
fur on him, and to reſiſt him, 02 the like, ſo that by reaſon of ſome ſuch 
vhpen att he doth not permit the Execute: to carry away the goods ac- 
cozvfng tothe Previſo. And Cook, Chief Juſtice ſaid > that in this 
2 cafe , it ts not ſufficient to ſay , Quod prædictus Johannes non præmiſit 
bel prædict. execut. &c. quietè habere, removere & capere prædict. bona , 02 
quod prædict. Johannes impedivit illum, &c. but he onght to alleadge a 
ſpectal bʒeach by reaſon of ſome ſpectal diſturbance oꝛ interruption in 
that cafe by ſome overt act; unto which the other parto may make a 
certaine anſwer, and upon which acertaine ilue may be taken, where- 
of the Jury may inquire , and the Court may judge, whether it were 
a ſufficient bzeach of the Proviſo o2 not, | = 
Caſe of dif. 3 Sir James Bagge being a Capital Burgefſe of the Town of Pli- Co, I. 11. 98 4. 
franchiſemenz mouth behavev htmſelfe contemptirouſly towards the Pajoz there, and 8 7 
_— ſald unto him, You are a coſening knave, come kiſſe mine, &c. and pyr⸗ — 
nw gg ſwaved A. and B. Uintners , that they ſhould not pay Wine-watght, | 
*  &c, whereupon the Pajo2 removed him; but upon complaint in the 
Kings Bench, a Wit of Reffitution was awarded to reſtoze hirn; 
upon this grouno (p2tncipaliy) fo2 that the cauſe of a disfranchiſe- 
n ment in this caſe ought to be kounded upon ſome act, which he ſhall do 
atfl againft the duty of a Citizen 02 Bargefle , and to the pꝛejudice of the 
Common-UWealth of the Gity oꝛ Burrough, whereof he is Citizen 
oz Burgefſe,am againſt his oath whichhe took, when he was madelt ie 
. man there: r contempt, oꝛ contra bonos mores, albeft they be 
agalntt tye chiefe cers, and his - pa map be good w—_ - 
2 un 


Co. ibid. b.3. 


Co. ibid. b. 4. 


Co. Inſt. pars 1. 
257. b. 1. 10 H. 
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Co. J. 8.146. 
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punich him, and to commit him, till he put in ſureties fo2 the god beha⸗ 
viour, but not to disfranchiſe him: So like wiſe, it he intend oꝛ endeavout 
of himſelfe, oꝛ conſpire with others to do any thing againſt the duty e 
truſt of his freedom, and to the pꝛejudice of v Common ⸗ wealth of the Ci⸗ 
ty oꝛ Burrough, tc. but putteth it not in execution, this may be god cauſe 
to puniſh him, as aloꝛelaid; but not to disfranchiſe him: Foz, Non officit 
conatus niſi ſequatur effectus, & Non officit affectus, niſi ſequatur effectus. And 
the reaſon ot this is, becauſe when a man is a Fre-man ofa City oz 
Wurrough, he hath Franktenement in his frevome fo2 his life > and 
together with others (in their politique capacity) hath inheritance in 
the lands of the Coꝛpoꝛation, & intereft alſo in their gods, and perad- 
venture it may concern his trade and meanes of life, and his credit and 
Eſtimation ; And therefoꝛe the matter, which ſhall be caufe of his dil⸗ 
franchiſement, ought to be ſome ac oꝛ ded done, and not a bare invea- 
dour oz enterp2iſe, whereof he may repent befoze the execution of it, and 
"whereupon no pꝛejudice doth enſue, 
4 Lhoſe which have offices of truſt and confidence, ſhall not fozfeit 
them by bare endeavours oꝛ intentions of doing ads, although they de⸗ 
clare them by erp2eſſe woꝛds, except the Act it ſeife be put in execution; 
As if the keeper of a Park ſhall ſay, I will kill all the Game within my cu- 
ſtodie, 02, I will cut downe ſo many trees within the Park, &c. but in the 
mean time kills none of the Game, no? fells any of the trees, this is 
no foꝛfeiture, tc, 

5 If a Biſhop, Arch ⸗deacon, Parſon, xc, cut downe all the tres, xc, 
this ts a god cauſe of depꝛibation, and with this accozds 2 H. 4. 3. Bo 


if a Pꝛioꝛ alien the land, which he hath in jure domus ſuæ, this is a cauſe 


of depꝛivation, as it appears, 9 E.4.34. So like wiſe if a P2i02 ſuffer di⸗ 
lapidations, that is a ſufficient cauſe to depꝛive him, as it was hol den 
29 E. 3. 16. 20 H. 6.36. Nevertheleſle if in theſe oꝛ the like caſes there be 
but an endeavour oꝛ enterpꝛize without doing any ſuch act, there can be 
no cauſe of depꝛivation: toꝛ in ſuch caſes, oluntas non reputatur pro facto. 


37 Ada exteriora indicant interiora Secreta. 

1 One may commit a foꝛcible entry in reſpect of the armour oꝛ wea⸗ 
pons, which he hath, that are not uſually boꝛn, oz it᷑ he do nſe violence 
and thꝛeats to the terrour of another: And if thꝛee os four go to make 
a fo2cible entry. albeit one alone aſe the violence, all are guilty of fo2ce ; 
So alſo if the Paſter cometh with a greater number of ſervants, then u⸗ 
ſaally attend on him, it is a foꝛcible entry. 

2 Whenentry, authoꝛitp, oꝛ licence is given to any by the Law, 
and he miſuſeth it, he ſhall be a treſpaſſer ab initio ; but where entry, aus 
thozity , 92 licence is given by the party, and he miſuſeth it, there he 
ſhall be puniſhed fo2 the miſoced ; but ſhafl not be a treſpaſſer ab initio : 
And the reaſon of this diverſity is, becauſe in caſe of generall authozitp, 


on licence given by the Law, the Law judgeth by the ad ſubſequent, 


quo animo, 02 to what intent he entred; foꝛ, Acta exteriora, &c. but when 
the party gives authoꝛity oꝛ licence himlelte to do any thing , he can foz 
no cauſe ſubſequent puniſh that, which is done by his owne licence and 


authoꝛity: And therefoze when as the Law gives authozity to enter 
into an Inne o2 Tarern, to the Lozd to diſtraine, to the owner of the 


ſoile to diſtrain damage feſant, to the Reverſioner, to ſ whether walt 
be committed, to the Commoner to enter into the land to ſee his Cattell 
oꝛ the like ( vide 12 E. 4.8. b. 21 E. 4. 1 9.b. 5 H. 7. 1 1. 9 H. 6. 29.b. 11 Hf. g. 
55. b. 3 H. 7. 15. 28 H. 6. 5.) Pere, it he that enters into the Inne 02 
Taverne commit treſpaſſe, as if he carp any thing away from thence ; 


02 if the Lozd2 that diſtraines oz rent > oz thg owner foz ye 
| elan 
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fetant wearp, oꝛ kill the viſtreſſe, oꝛ if hee that enters to view the wall 
do hurt to the houſes, oꝛ ſtays there all night, oꝛ if the Commoner cu 
down a tre, ic. Jn theſe and the like caſes the Law will ad judge, tha 
he entred fo2 that purpoſe ; and therekoꝛe in as much as the Overt act, 
which he doth, is a treſpaſſe, he ſhall be adjudged a tre ſpaſſer ab initio, 
as it appears in all the atoꝛeſaid Boks. | 

3 Ita Purvepoꝛ take my Cattle fo2 the Kings houſhold by foꝛce of 
his Commiſſion, that is lawfull ; but if he ſell them in the Parket, then 
is the firſf taking of them fozctous , and with this accoꝛds, 18 H. s. 19. b. 

4 Jn many caſes an Act ſabſequent ſhall declare the intention ofa ge⸗ 
nerall Ac pꝛecedent, as Peter Vavaſor, octabis Hill. fuffers a recovery, and 


d bp indenture made 15 of February, betwen him and the recoverozs li: 


mits the uſes and dies, Dowman and his wife, the daughter and heire gf 
Peter, &c. bꝛings an Alliſe againſt him, unto whom the aſe was limitey, 
but could not recover, becauſe the ſabſeguent Indenture did ſufficien(!- 
ly declare the intention of the parties at the time of the pꝛetedent reco⸗ 


4 


109 


Co. ibid. b.; 


Co. I. 9. 11. a. 3 
Downas calc. 


very: So if Tenant in taile hath iCue two daughters, and die, and the 


eldeft enter into the whole, and after thereof make feoffment with 
warranty, this is lineall warranty koꝛ the one moity > and collaty: 
rall fo2 the other; fo2 the feofment ſabſequent doth declare the inten⸗ 
tion of the general entry, viz. that it was onely fo2 her ſelfe , 02 other⸗ 
wiſe it would be warranty, which ſhould begin by diſſeiſtn fo2 the one 
moity ; and with this agrees Littleton, cap, Garr. fel. 160. If the Loyd 
come upon the tenancy, and take and dzive away an oxe , if he impound 
him, the taking of him ſhall be adjudged as fo2 a viſtrefſe, but if he kill 
him that ſubſequent ac declareth what his intention was ab initio, and 
ſo ſhall he be de med a treſpaſſer, c. as afozeſafd, and with this agrees 
12E44.8.b. 28 H. 6. 5 &c. | : 

5 If there be Lo2d, Peſne, and Tenant, and the Peſne payes his 
rents and doth his ſervices due to the Lo2d, and yet the Lozd will yt- 
ſtrain the Tenant peruvail, and put his cattle into the pound foz them; 
In this caſe the Peſne at the Tenants inſtance ought to take out hfs 
cattle, and to put his own into the pound; and then if the Lozd will riot 
ſuffer the Peſne ſo to do, the Loꝛd ſhall be dee med a treſpaſſer ab initio ; 
fo2 the Loꝛd doth not then uſe the cattle in the nature of a diſtreſſe, 4c; 
and with this accords 13 E. 4. 6. 


Co. l. 9. 22. b. 3. 
The caſe oſ 


Avewrie. 


6 Roper the father ol Agnes, the wife of Gore, in lobe to his tonne in Co.l.9.51.b.z; 


be adjudged law Gore, being ſicke, pꝛocured an Elequarp of one Martin an Apothe: guet Genn 


cary by the advice of Docto2 Grey, into which Agnes did ſecretly jut caſc, 


Ratſ-bane, with purpoſe to popſon her husband, and May 18 gives piirt 


thereof to her husband, who thereupon became very ſicke, Roper alſo 


eate thereof, and like wiſe became very ſicke ; add lat of all, Martin he- 
ing taxed fo2 it, ſtirs it and eates ft, May 21. and May 22 dies: This 
was adjudged murder in Agnes, albeit ſhe intended nothing agatuſf 
Martin, and that peradventure the ſtirring of it by Martin might maki it 
have moꝛe foꝛce to kill him: Fo2 in this caſe the Law joyns the mur⸗ 
derous intention of Agnes in pntting the poyſon into the Elecuary| to 
Kill her husband, with the event, which enſued thereupon, viz. the 
death of Martin; fo2 the putting of the poyſon into the Tlecuary is he 
cauſe, and the death of Martin fs the event, Qui eventus eſt, qui ex 
cauſa ſequitur, & dicuntur eventus, quia ex cauſis eveniunt: And the fir⸗ 
ring of the Elea uary by Martin without the putting of the popſon theres 
in by Agnes, would not have cauſed his death. 


7 Aa actual delivery of a waiting ſealed to the party himſelfe with: Co. l 5. 136. 
out any woꝛds at all, is a god delivery: Foz; in traditionibus ſcriptorum b. 4. 


non quod dictum eſt, ſed quod geſtum eſt, inſpicitur: It is otherwiſe whien 
it is delivered to a ſtranger; 1 46 
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like, and ſome of them afterwards put it in execution, this is Treaſon 
> all. ; and ſo it was at the Common Law, befoze the Statute of 25 
w. 3. | 

9 A. catifed an Obligation tobe wꝛitten, and ſealed it, which wiiting Delivery cx; 
was to the uſe and behof of B. whom he intended to marry - and upon Bond, 
the day of Parriage and befo2e it, he delivers the writing to B. ſap- 
ing theſe wo dds, This will ſerve , and B. pꝛeſently delivers it over to the 
Oblige chen pꝛelent: This was ad judged a god Obligation; foy Acta 
exteriora, &c. | | c 

10 An offence Wall not be adjudged Robbery, unleſs the Thiele Nobbery. 

doth not onely take ſome⸗ what from the perſon > but like wile put him 
in feare of death; and therefoze in 5 Eliz. where a thiefe toke 40 8. 
from the perfon'of another in the high wap 7 without putting him in 
feare of death, it was avjuvged onely bare felony , koꝛ which he had his 
Clergy, fo2 by not putting him in ſutch feare, the Court adjudged tt no 
mode; Howbeit, by the Statute of 8 Eliz. 4. Clergy is taken away from 
ſuch an offenver ; pet that Statute being an ac of Continuance, and the 
long Parl. being ſadvenly bzoken up, it hath been doubtev, whether oz no 
hat act and all other ads of Continuance were expired fo2 want of far- 
cher continnance; but by an Act made in 17 Car. fo2 the farther reliefe of 
his Ma jeſties Armie in the Northern parts, that Ac and all other Acts of 
continaance are to continue in foxce > untill ſome farther Ac of Parli⸗ 
ment be made fo2 the continuance oꝛ diſcontinuance of the ſame, 


38 Inutilislabor & ſine fruftu non eſt effeFFus Legis, & contra: And 
= ogy nothing cah be given toa man , which he had 
ore, : 


1 If the Lozd mayhem his Uillafn, he ſhall be indices foz it at the 
Kings ſutt; but in that cafe he wall not have an appoale of Paphem a- The appalj 

inT his Lo2d, becauſe he cannot enjoy the damages recovered fn 2 Ville: 
hat ſuit ; fo2 that t execution foz the damages, the = by 
od may immedtately take them from him again, Vide ſupra 35.6 

2 In an action bꝛought by a man 02 a woman, that are p2ofeſſed in 
Religion in Normandy,oz anp other Foꝛteign Country, the Defendant Forrcig 1 
Wall not plead in 8 their perſon ; becauſe that pꝛokeſſion _ 
will want tryall her? in England: It fs otherwiſe if they were pzofeſſed Pa dib 
in England, fo that might be tryed by the Certificate of the ©2di- 


tarp, 

z Ak a man enkeotketh another or an acre of ground with warranty,: 

bath tilue two ſons, & dieth ſeiſed ol another acre of land of the nature yu 
of Borough Englich, and the feoff& is impleaved; Bere, albeit the war- 7-57. 
ranty deſtendeth onely upon the eldeſt ſon; pet map he vouch them both, cher. 
the one is heire to the warranty, and the other as heire to the land; Foz, 

if he Would vouch the eldett ſonne only, then would he not have the fruit 

of his —— viz. a recovery in value, and the poungeſt fonne only 

he cannot vouch, becauſe he is not heire at the Common Law, upon 
whom the warranty veſcendeth. 

4 Counts and ſuch as be in nature of Counts (as an Avow2y, 
wherein the Defendant is an Actoz ) need not to be averren; but all o- Negatir: | 
ther pleas in the affirmative ought to be averred, thus, Et hoc parat. eſt Pleas not 


The heire u 


verificare, &c, Yowbett pleas merly in the negative ought not to be a- were 
roi becauſe it wete in vain to aver them, in regard they cannot be 
oven, 


5 N 


of; 


tire 
not i 


ed. 


. 
| a> — | 4 
Mar. 38. the Common Law. 
2 iſue after 5 Jf Tenant in taile releaſe to his Diſſeitoz, and binde himfelfy and Co ibid. 318 4 
diſcont inu- 
— 
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his heirs to warranty, and die, and this warranty delc ends upon the il⸗ 4 
ſae, this wozks a diſcontinuance, ſo that the heire cannot enter but ts 
put fo fs ad fon; fo; i the iffhe in tafle might enter, the warranty 
( whfey ts to much favourey fn Law) wonts ferve foz no parpoſe, 
but wontd be ntterty veffropey; whereas being put to his anion, the 
Diſtettoꝛ may make nſe of his warrar ty by vonching the iſſue; anvſhall 


finple; ec. Vide 15. 9. 
6 It ia a vaine thing to give that to a man, which he hav 


n recover in vatne, if other lands veſcendes unto him in fee- 


ut beto2e , be- 
canſe nothing tan operate therenpon : As it land be given in tale, ſa- | 


ving the reverſtor fo the Donoz, anv after the Tenant in taife by his 


tatte ; betauſe the reverſion is not diſcont inued bat remains in the Do⸗ 
noꝛ as it was befoze : So if Tenant fo2 life make a leaſe fo2 his oſwne 
lite to the Lefſo2, the remainder to the Leffoz.and a Stranger in'tee ; 
In this caſe, foꝛalmnch as the limitation of the kee ſhould wozke the 
wꝛong, it enareth to the Lefſoz as a ſurrenver forthe one mofty , und 
a fozfeiture, as to the remainder of the ffranger ; fo2, he cannot gite to 
the Beffo2 that which he had befoze; xc. So ttkewbife , if there be wo 
Joynterrants, and one of them enteoffe his compantonanda ffranger, 
and make livery to the ffranger; this ſhill veff onety in the ffranger be: 
cauſe the livery cannot enure to his companion, who was beto2e poſſeſt 
of the land, per my, & per tout, &c. 7 | GP 

7 Ikthere be Tenant in taile, remainder in tatle, and the remainder 
in tatle bargatns and tells the land and all his eſtate, tc. by Anventure 
inrolled, tc. to I. S. to have foz the lite of the Tenant in taille; and to his 
heits males, the temainder to the Queen et. Mere the remainder to the 
Queen is voyd, becauſe the G2anteefo2 the life of the Tenant in tails 


takes nothing; koꝛ the Gꝛantee ſhalt never have any benefit there hy: 


And the remainder to the Nn: ought to take effec when the particular 


eſtate ends; but that having no beginning can neither have ending 


Wardſhip of 
an uſe, 


Recovery, 


Quortnon habet principium nec habet finem And Vana elt illa potentia, quæ 
nunquam venit in actum. | 

$ In a wꝛit of Ward the cafe was this; befoze the Stat. of 27 H. 8. 
a man enfeoffs I. S. of Knight-ſervtce land to the nſe of the Feoffoz and 
his heirs, after I. S. enfeoffs I. N. to the nſe of the Feoffoz and his 
wife and the hetrs of the Feoffo2, the Feotkoz dies (Itving the wile) 
having a ſonns within age: An this caſe, the ſonne ſhall be in Ward in 
the life of the Feme by the Stat, of 4 Hl. 7. as heire of Ceftuy que uſe, 
becauſe the ancient uſe doth fill remain in the fonne , notwithſtanding 
ft be in ſome ſo2t altered fn reſpect of the Feme; foz by the laff feofment, 
the ſonne had no moze conferred upon him then he had befoze, ſoas 
(notwithſtanding ths laſt Feofment ) there was ſtill a revecſton of nſe 
in the ſonne, and not a new rematnder ; becauſe a thing cannot be gi⸗ 
ven to a man, which he hath already. Vide plus ibidem vers fine. So Ce- 
ſtuy que uſe of two acres, one holden by p2tozity > the other by poſteriozt- 
ty, makes a Feofment of both to hfs own uſe, this makes no equality 
of tenure; becauſe the ancient uſe which he had befo2e > kill remains; 
The Lord Roſſes caſe. 

9 Jfone recover againit me by a common recovery, and after A infe- 
olle the recovero?, he ſhalt be ſtill ſeifed'to my uſe ; foꝛ he thall be avjuv- 
ge in by the recovery, and not by the Feofment, 


39 Lex 


deb inkeotks the Monoꝛ in kee; this ts no diſcontimmance of the effate 


Co. lib. 2. 51. a. 
3. Sir Hugb 
Cholmlcys caſe. 


Dyer 12.28 H. 


8. 54. &c. 


Dyer 18. 105. 


28 H. 8. 


Littl. S. 625. 
Co. ibid. 33 © 
+ So 


Co. Inſt. pars 1. 


389. b. 3. 
Littl. 5 743. 


Co. I. 5 89. a. 3. 


Froſts caſe. 


Co. I. 6. 19. b. 2. 


Greens caſe, 


Co.1.8.61.a 3. 
Beechers caſe, 
Co. lib. 8. 126. 


a. b. 


The caſe of 
the City of 
London. 


Co. I. 10. 67. 
b. 4. 

The caſe of 
the Church- 


warden ot St. 
Saviour, &c. 


F. N. B. 38. J. 


The Reaſon of 


39 Lex non Pr æci pit inutil ia. Vide . 7 17+ 3+ 


1 Ak Tenant in tatle enfeoffe his Uncle in k, who aliens to a 
ſt ranger with warranty, to hold to him and his heires, oz to him his 
heires and aſſignes,, and the Uncle afterwards takes again an cffate 
ol the land in ke; in this caſe the warranty is deſtroyed, becauſe it 
were nedleſſe fo2 the Uncle to warrant the land to himſelfe, and the 
Law will not command oꝛ ſuffer things that are in themſelves uſelcſſe 
and unp2ofitable. 2 

2 When a man is in the cuſtodie of the Sheriffe by p2oceſs of Law, 
and after another W1it is delivered unto him to take the bodie ol him 
that is ſo in his cuſtodie, he is immediately (by judgement of Law) 
in his cuſtody by fo2ce of the ſecond Wit , albeit he make no aqua 
arreſt of him; fo2 to what purpoſe ſhould he arreſt him, when he is al- 
ready in his cuſtodie ? Et lex non przcipit inutilia, quia inutilis labor ſtul- 
tus, &c. 

3 When a Pardon is admitted, inſtituted, and inducted to a Church, 
And doth not read the Articles accoꝛding to the Statute of 13 Eliz. 12. 
{he Benefice is thereupon votd by fo2ce of that Statute, without pꝛocu⸗ 
ring a ſentence declaratoꝛy to depꝛive him; fo2 it will be nee dleſſe to ob⸗ 
taine ſuch a ſentence, when the Living is already voyd, and open, fo2 
the Patron to p2eſent another. 

4 In judicial p2oceſſe, the Plaintiffe ſhall not be enjoyned to finde 
pledges de proſequendo; foz in thoſe proceſſe, although the Plaintiff ve 
barred, nonſufted, oz that the W2it abate, vet (all he not be amercted, 
becauſe ſuch p2oceſſe are grounded upon a'javgement and reco2d ; And 
it is a neevlefſe and vaine thing to binde the Plaintiff to finde pledges 
in ſuch caſes , where he cannot be amercied, Vide ſupra 35. 20. 

5 That Which appears plainly to the Court, ought not to be aver- 
red by the party: Do in the City of Londons cafe, the Conſtitution 
there made appearing to be agreeable to, and warranted by their Char⸗ 
ter, needed not tobe ſo averred, Do alſo no pꝛice of money, ſhall be er- 
p2eſſed in the MN it, becauſe it appears of it ſeife, 46 E. 3. 16. Like- 

wile t2 H. 4. 17. The ſonne within age bzings an Aſſiſe of Mortdance- 
oh be ought not to aver, that it is within time of limitation; foz it aps 
pears, 

6 Jn a ſpeciall verdict concerning a Bargain and Sale, Demiſe, oꝛ 
the like, the Jurozs ſhall not be conftratned to finde the payment of the 
money , mentioned amongſt the other conſiderations ; foz it ſhall be 
nee dleſſe to finde that; which is affirmed to be already payd and ſatisfi- 
ed in time befoze the Gzant, and is a perſonall conſideration already 
Tn N And this is true, as well in the Kings caſe, as in the caſe of 
a Dubjec, 

7 Where, in a wꝛit of right of Advowſon, 4c, the Defendant claims 
the ſame Advowſon as Parſon imparſonte, albeit the title be found loꝛ 
the Defendant, yet ſhall he not in that caſe have a W2it to the Wiſhop, 
ad admittendum Clericum : Fo2, in conftruction of Law, he is already in 
the Benefice, 

8 Ik a man recover in a Przcipe quod reddat againſt a Tenant by 
faiſe Uerdic, the Tenant cannot have an attaint befoze executfon ber 
had againſt him; becauſe in an Attaint, the judgement is, that he ſhall 
be reffozed, ct. and it were impꝛoper and nevleſſe to give ſuch judge: 
ment, when the Tenant fill retains the poſſeſſion of the land, Note. 
chat = is put as a quere in Fitz: but hee ſeemes rather to fayour this opi- 
mon, &c. 


9 In 


' 


| Mar. 39. 


Warranty de- 
ſtroyed. 


A priſoner in 
cuſtodie need; 
not be formal 
ly arreſted. 


An Incumben 


not readi 
the Articles i 
out without 
ſentence. 


In a Judicial 
writ the plaite 


tiff ſhall not 
find pledges. 


That which 

appears nee 
not be ayer- 
red, 


The conſide· 
ration not to 
be found by 4 


Jury, 


Parſon impi 
ſonee ſhall 
not have a 
writ to the N 
ſhop. 


No attainthe 
fore executio 
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8 Ko p n TEM 
4:46; the Common Law. 


ms 9 An An action.upon the Statute 
need not tgnced Titles, if the Plz fb 
a ES 


in kee, and takes back an eſtate to him and his heires in fe, and then 


x cendows 


that het title of Dower ts grounded upon the effate in fee, which her 
Hus band had during the coverture; Now, that F⸗mple vaniſhed 
by the remitter of theheire in taile; and therefoze her title of Dower 
muſt nee ds vaniſh alſo; Foz, het iue-hath not the land by the deſcent 
of the Fe-ſimple , but by toꝛce of the intaile; There is the ſame law, 
where the Tenant in taile diſleiſeth the diſcontinuee, ic. | | 
2 Mhen a dev of Feoffment ts void in it ſelfe, if livery be made ac- 
toꝛding to the fozme and effec of that dd, the livery ts alſo voyd; As 
it A. by died give land to B. to have and to hold after the death of A. to 
B. and his heirs; this is à voyd derd, becauſe he cannot reſerve to him⸗ 
ſelfe a particular eſt᷑ate and fflivery be made actoꝛding to that ded; the 
livery is ltkewiſe voyd; becauſe the livery referreth to a deed, that hath 
no effec in Law, and therefoze cannot wozke ; Secundam formam & 
eftcctum of that died; xc, | 
ion ef 3 Regularly none ſhall have an action of Maik, unlefſe he hath the 
immediate eſtate of inheritance, and therefoze if hanging an action ol 
Maſt, an eſtate tafle determines and the Plaintif becomes Tenant 
in taile after poſſibility, ec. the actfon of Walt is gone, | 
4 In ancteat time, among vivers wayes that lands might elcheat 
02 be ddztetted to the Lozds of whom they were holden, this was one, if 
the Tenants vio erect Croſſes upon thetr Þouſes oz Tenements in pꝛe⸗ 
* fudice of the Lows, to the end the Tenants might clatm the pꝛivi⸗ 
ledge of the Poſpitalers, and ſo dofendthemlſelves againft their Lozvs, 
by ſach-erecing of Croſſes they were ſubject to foꝛteit their tenancies ; 
but now lince it hath pleaſed God by the light of the Goſpel to baniſh 
out of our Church and Common-wealth all ſach ſuperſtitious reliques; 
the danger ol fozteiting Lands that way ts alſo baniſhed, 


age may | 
raled. hath once done homage to his Lo2d> he is excuſed fo2 term of his lite 
to make homage to any other Alience oꝛ heirs of the Lo2d ; Powbeit it 
latleth in this caſe following ;'A. holveth of B. as of the Panno2 of Dale, 
whereof B. is ſeiſen in taile ; B. difcontinneth the eſtate tatle, and taketh 
back aneffate in Fe&-fimple; A. doth homage to B. B. vieth ſeized, any 
the Illue in taile entreth3 In this caſe A. ſhall do homage again to the 
heite in taile ol B. becauſe he is remitted to the eſtate fail;and theeffate 
in kee, that his father hav (in reſpett whereof the homage was done) 


is vaniſhev, and theretoze the homage ft ſelfe is alſo vaniſhed ; fo2 the 


heire in tafle is in of a new effate » 2 reſpect whereof A. ought to doe a 


115 


31 bis. 


Co.ibid, 48. 
b. 1. , 


Co. ibid. 53. 
b. 34 


Co. ibid. 32. 
b. 4. 


b. 3. 
Litil. $. 149. 


1 At a man be Tenant in fer taile general, and makes a Feofment Co. Ind. pars i 


takes wife, and hath iſſue and dies, his wife ſhall not be endowed ; koz F.N.B.149-. 


5 Regularly it is true which Littleton ſaith > that when a Tenant Co. bid. r03. 


and the Pannoz.ts 9 LECODETED- rome 
quod reddat, &c. ba ; 1 Me i dhe 
homage againe to the Av. ; becauſe the eflate of him 


Colbid.128.b, 6 When the ground o 
3. the eto {fl un . | EEE 
» the ground . abr Aion 
Dut-lawzp (as in an wp cle a Pat, Detinne, oz the like) t 
the Detendant may plead the Dat-law2y it ſelfe in barre of that 
on, and ſhall thereby concluve the Plaint ite: It is otherwiſe in hoe 
02 perſonal Actions, where the DING are uncortaine (as in frefpaſſe 
of Battery, of Goods, of bzea lng bis Cloſe and the like) and are 
not fozfeited by the 3 85 there the Out⸗lawꝛy muſt be 
pleaved in diſability 22 
Co ibid. 138. a. 15 Tenant © in Tele a Pannoz, 8 rdant⸗ 
4. otfeth the Uillaine of the Pires and *. Pere the — 


ber 
recoyery of the Manno in a gainſt the Aan; 
ſeile the Millaine, and the pf that it Walt in this rae gal La 
woꝛke no manumiſſion , becauſe at the time of the Mit bzoy 
was no Uiligine, andthe eſtate, by reaſon whereof he might ba 
the p2iviledge of manumiſſion, being deteated, the manymiſſion it ſelfs 


is alſo defeated, 
Colbid.147.a, 8 A man by D&@d ments ue of 46 498, N out of the Pan: fe 
4: nod of D. to have an (op anon) tht tohim hoires > — over landet 
ar E.3. 13. per 28988 ee. the rent ho en, the G2an- 
Finchden, RO 2 the ore, both the Pannozs are 

gs hens with tern. the Uther with 4b reſſe, the one if- 
— any, e 4 * Am in this 
caſe if 1 tle > all the rent is 


extinct , and ſo (by A= 5155 —— —— but 
ep £1 | il remain, xc, 
Co. ibid. 1 58. a. Me ta is ix ed poem 4 Tales; Challe 
4 any the array of the Paincipal is challenged , if the Trioꝛs quaſh the 
array of the Pꝛincipal, they hall not trie the array of the Tales; fo2 
now edit as if ther 88 been no apparance af all of the Pajpcipal 
| bat if 92 we EI the arrap.of the P zenetpal; then 
Wa hey alſo trie the array of the Tales, &c, 
Co.ibid.223,b, 10 If a Feofment he mane — Conzitton that the Fecffe ſhalll G50 
1. & 214. a. 3. not allen in Mortmaine, this is good > becauſe the Condition is back- on:. 
ed hy a Statute Law; on py — are pzohibited by the Dta- 
en . 710 2 55 whatſoever is mohibtten by Law, n 
Way bes Condition; be it malum prohibitum 84 malum 
in ag — 77 in Fi „ there was mot cam⸗ 
re a clauſe , en fir donatorio rem datam date vel vendere, 
oluerit, exceptis 1 xeligiohs & — If Wy-lawes made in 
inferiour: Courts be barren by the Common Law in ſome Statute 
Law, 02 warranted by ſome lawfull.aud: reaſonable Cuſtome of the 
CE are good fo the Common-wealth; although there be but a 
of the Jury that make them, vet thoſe P2ners, oz By-lawes will 
lad All the rest of the inhabitants within that Juriſpiction ; by reaſon 
Bites Kr ens bs ow ide op Ee A ret 
tl. 8 362. 22 ona 
Linl.$ zen. Huf not dil dlcantimue the til e good Compltſon/bocauts warrant - 
i Statue of Weſtm. 2, cap. 1, ic. * en 
Il 


Releaſe to one 


baving one ly 

4 fight, or up- 
on grant witnh- 
out attorne- 
ment void. 


Releaſes good 
and void. 


Releaſe vor's 


Releaſe for a 
Une good for 
eyer. 


AX. 40. 


11 2 a Diſſeiſo2 make a Leaſe ton life „the Diſteite may rele fe Co. ibid. 266. a. 


the Common Law. 


fo the Leſſee, and ſuch #releaſe ſhall ſtand goed; but if the Dilſeiſaq ** 
make a Leaſe foꝛ yeares , a releaſe by the Difſeifee to ſuch a Leſſee is 
not good; becauſe he hath no effate of Freehold, upon which the 


releaſe may enure : Yowbett, tt the Diſeiſo2 mike a Leaſe tos lite, th. . bid. 265. a. 


remainder to another fo2 life ; in Tatle, oz in Fe, areleaſe by the I 
Dilleifee to him in remainder is good; becauſe of the remainder of thi; 


eftafe that is in him, upon which the releaſe may woꝛke: It is other: C9.ibid.a.4. 


wiſe in the kalt cafe, if the Tenant koz life in poſſeſſion be dilleiſed; 
fo2 then a releaſe by the Diſleiſee to any of them in remainder (ba ving 
but a bare right in the land) hath not good ground, upon which it may 
wotke, xc, And therefo2e if lands be giren toa man in taile ; reſer⸗ 
bing to the Donoꝛ and his heites a certaine rent, if the Donee be dil 
ſeiſed, and the Donoꝛ teleaſe unto the Donee all his right; albeit thi 
rent is extinct by that releaſe, pet is the reverſion fill in the D 3no2, 
beconſe at the time of the releaſe made the Donee had but a bary 
right in the land; So that if the Donee after wards enter upon the Diſ- 
ſeiſo2 , although he ſhall hold the land diſcharged of the rent, pct ſhall 
he be Tenant in taile as he was befoze, So like wiſe if there be Lo2n, 
and Tenant , and the Tenart makes a Feofment in Fee cf- the land, 
but the Feoffee never becomes Tenant to the Loꝛd, in this caſe a re- 
leaſe to the Tenant is void; becauſe at the time of the releaſe made; 
the Tenant had no right at all in the land, xc, 

12 Ak a man let his land fo? terme of peares, and the Lefſo2 re⸗ 
leaſeth to the I efſee all his right, cc. befo2e the A eſlee entreth into the 
land by foꝛce of the Leaſe ; ſuch a releaſe is void, becauſe befoze entry 3: 
he hath but intereſſe termini , and no poſſeſſion , and therefoze a releaſe, 
which enures by way of enlarging an eſtate cannot wozk witheut a 


poſſeſſion, fo2 befo2e poſſeſſion there is no reverſion ; And yet if a Ty- 


nant fo2 twenty yeares in poſſeſſion make a Leaſe to B. fo? five yeares, 
and B. enter; a releaſe to the firſf Leſſee is good; becauſe he had en 
actual poſſeCion , and the poſſeſſion of his Leſſee is his poſſeſſion ; £(o 
it is if a man mgke a Leaſe fo2 peares, the remainder fo2 peares, ard 
the firſt Leſſee doth enter, a releaſe to him in the remainder foz year(s 
is good to enlarge his eſtate : But concerning a releaſe befoze entry 


there is a diverſity bet wirt a Leaſe fo2 life, and a Leaſe foz yeares; 


fo2 befo2e the Leſſee fo2 yeares enter, a releaſe made to him fs not 
good, as afo2ſaid; but ff a man make a Leaſe foꝛ life, the remainder 
fo2 life , and the firſt Leſſee dieth, a releaſe to him in the remainder, 
and to his heires is good to enlarge his eſtate; befo:e he make any adu⸗ 
al entry; becauſe he hath an eſtate ot a Freehold in Law in him, whith 
may be enlarged by releaſe befo2e entry, xc, 

13 Ik an Jnfant make a Leaſe fo2 life, and the 4 eſſee granteth o⸗ 
ver his eſtate with Warranty , the Inkant at full age bzingetha Dunn 
fuit infra ætatem, the Tenant voucheth the Gzantoz > who entreth into 
Warranty, the Demandant releaſethto him and his heires; Albtit 
here is pꝛibity in Law, and a tenancy in ſuppoſition of Law, pet be⸗ 
cauſe he to whom the releaſe is made (in rei veritate) hath no eſtaſe, 
it cannot enure to him by way of enlargement; fo2 how can that releaſe 
wozke upon an eſtate, that is not, oz how can his eſtate be enlaro!2, 
that hath not any ⸗ So it a Tenantby the curteſte grant over his eſtate, 
he is ffili Tenant as to an Aaton of Maſt, Attomement; xc. and yet 
a releaſe to him and his heires cannot enure to enlarge his eſtate, tiyat 
hath no eſtate at all, ac. . 


14 When a man is ſeiſed of any lands in Fe ſimple, a releaſe to Littl. Sect. 467. 
him of all the right that another hath in the ſame lands , ts good with- r 
out the woꝛd heires; becauſe he han Fee imple at the time of (he 3. &Littl. Sect. 

Q 2 releaſe 473474, 


wo 


Lictl. S. 5195 keleaſe made ;and therefo2e a releaſe unto him, in that caſe, fo2 a dap, 


o2 an hour, is a releaſe fo ever to him, and hig heires, dc. as if there 
be Dilleiſo2 and Diſciſe , a releaſe by the Dilſeiſce to the Diſſeiſoz 
is good without the woꝛd heires , to eſtabliſh the eſtate to him and his 
heires gc. There is the ſame Lawof a Confirmation, 1 

15 Ik the Dilleiſo2 make a Leaſe fo2 life, and the Leſſee maketh a 
Feofment in Fee, and to Dilleiſe releaſeth he the Feoffee , that re- 
leaſe is good to pꝛebent the entry of the Diſteiſoꝛ upon the F coffee? be- 
cauſe the illeifee had power to enter upon the Fapffee befoze the re- 
leaſe mabs: It is otherwiſe , where the entry of the Dilleiloz is not 
congeable , as it a man make a Leaſe foz life, and the Leſſee fo2 life 
is diſteiſed, and that Diſleiſo2 is alſo diſſeiſed, and he in the reverſion 
releaſeth to the ſecond Diſleiſo2,the firſt Diſſeiſoꝛ ſhall enter upon the ſe- 
cond Diſteitoz, and his entry is lawtul, and if the leſſee los life re-enter, 
he ſhall leave the reverſion in the firſt- Difſeiſo2 ; and the cauſe is, foꝛ 
that the entry of the Diſſeiſee (during the life of the Tenant ko: 
like, and by conſequent) at the time of the releaſe made was not law- 
full 


16 A man that hath a Donne within age, is diſleiſed, and die, and fat v: 
after the don being within age, the Diſleiſo2 alſo dies, and the land de- Abator ooo! 
ſcends to his heire, and a Stranger abates, and after the Bonne, and bad. 
when he comes to full age, releaſeth all his right to the Abatoz; Jn 
this caſe, the heire of the Difleiſo2 ſhall not have an Aſiſe of Mortdan- 
celter againſt the Abatoz , but ſhall be barred ; becanſe the Abatoz is 
armed with the right of the Sonne of the Diſſeiſee by his releaſe, and 
the entry of the Sonne was congeable , fo2 that he was within age at 
the time of the deſcent caſt: It is otherwiſe, where a man of full age 
is dilleiſed, and a deſcent cal; ac. fo2 then a releaſe to the Abatoꝛ, ac. 
is not god; becauſe in that caſe, the entry of the Diſſeiſee being taken 
away , the releaſe of the Dilleiſee to the Abatoꝛ wants a good foun- 
 datton;upon which it may be grounded, viz- the title of entry, which ia 
the other caſe it hath, | 

17 It is ſai of a Confirmation, that it cannot ſtrengthen a void ©,,c;., 
eſtate: Confirmatio eſt nulla, ubi donum præcedens eſt inyalidum, & ubi where goolef 
donatio nulla omnino, nec valebit confirmatio: Fo? a Confirmation bad. 
may make a voidale oꝛ defeaſtble eſtate good; but it cannot woꝛk upon 
an eſtate, that is void in Law, 

18 Jf mp Dilleifo2 make a Leaſe fo terme of life, the remain- ©,,Gmin 
der over in Fee, and J confirme the eſtate of him in the remain⸗ not good. 
der , without any Confirmation made to the Tenant foz terme of 
life ; In this caſe J cannot enter upon the Tenant foz life, be- 
cauſe the remainder depends upon that eſtate; and therefoze if his 
remainder ſhould be defeated , the remainder ſhould be alſo de⸗ 
feated 3 and i were not reaſonable, that J ſhould by mp entry upon 
the Tenant koꝛ life defeat the remainder agatnſ® my own Confir- 
mation; There is alſo the ſame Law and Reaſon, if the Difſeiſo2 
had made a Leaſe foz life reſerving the reverſion to himſelf , ec. loꝛ in 
that caſe neither could J have entred upon Tenant foz life , teaft A 
would have thereby allo deſtroyed the reverſion againſt mp own Conftr- 
mation, ac. And thorefo2e it hath been adjudgen, that if a Difſeiſo2 


make a Leafefoz lite, and after levie a Fine of the reverũon, and the 


five peares paſſe, ſo as the Dileiſce is fo2 the reverſton barred, he 
ſhall not afterwards: enter upon the Lefſee fo2 life ; becauſe then 
the Dilleiſee by entry upon the Tenant foz life ſhould alſo regaine 

the reverſion, which was irrecoverably loſt by fo2ce of the Statute; 
19 It is regularly true, that when the particular eſtate is defeated, 
the remainver theeoby ſhall be alſo vefeatey , nevertheleſſs it _— in 
dfvers 
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bie 2nd here divers caſes; f02 where the particular eſtate and remainder depend upon Pl. Com. (ol. 
| one title there the deleat ing of the particular eſtate is the defeating ot the * ts caſe. 
remainder:but where the particular eſtate is deteaſible, © the remainder 
by good title, there although the particular eſtate be defeated, vet the 
remainder continues god: As it the Lefſ02 vdiflyifſe A. Leſte fo2 life, 
and make a Leaſe to B. foz the life of A. the remainder to C. in Pe, 
albeit A. enter and defeat the eſtate fo2 life „bet the remainder t C- 
being once veſted by good title ſhall not be avoided; foꝛ it were againſt 
reaſon» that the Leſſoꝛ ſhould habe the remainder againe againſt his 
own Ltvery ; Soit is- alſo, it à A ale be made te an Antant fo2 lite, 
the rematnder in Fee, the Jnfant at his full age ditagrees to the e- 
ſtats foꝛ life, yet the remainder ſtands good; fo that it was once veſt⸗ 
ed by good title; And in both thele cales, there was a particular eſteite 
at the time ot the remainder created. Fuß $01; N26 81 
Avoid te- 20, It the Lozd grant by Deed his Dejgnio2y-to-A, fo2 life, the te- Co. bid 3 10.2. 
mainder. mainder to B. in fee; A. dieth and then the Tenant attoꝛns to B. this nt⸗ 1. 
toꝛnement is voide: becauſe it is not acco2ding to the Gꝛant; ſoꝛ then 
B. ſhould have a Remainder without any particular eſtate to ſuppoꝛt 
it; and the particular eſtate being void fo2 want ol attoznement, the 


= Remainerwhich depends upon it, is alſo void. 
1 21 Tenant in taile makes a Leaſe fo life to A. fo the lie of A. and Co. ibid. 333.4. 
voi. alter grants the reverſion to B. in fee, the Tenant in taile dies, and 2+ c 


alter that A. dies; In this caſe the entry of the ne in taile is 1a1p- 
full; becauſe by the death of the Leſſee: the diſcont inuante is determi⸗ 
ned, and conſequently the grant made of the reverſion, gained upon that 
diſcontinuante, is void alſo. | | * | 2 2 
rene, Com- 22 Ik Tenant in taile enfeoffe-the heire in taile, being under age, 1.1.5. 650. 
non, xc. char- And when the heir is at full age he chargeth the land with a Kent, Corn⸗ Co. ibid. 3 a5. a. 
pedupon che mon, <6, and after the Tenant in taile vies, whereupon tie beire is 1. 
lnd, where. romitted; an this cate be the remitter the grant of the Kent, Common, 
bod or vod. gt. is determined; becauſe the Gꝛuntos had not any right of tho eſtate in 
taile in him at the time of the grant, but oneiy the eſtate in Fee fm: 
1 ple gained by the J eatment, which is wholly defeated > and the fate 
! of the land, out of which the Rent, Common, tc. ifſaed, being de⸗ 
feated, the rent is deteated alſo: But if Tenant in taile make a L eaſe 
foz life , wherebp he gaineth a new reverſion. in fee (ſo long as Te⸗ 
nant foz life liveth) and he granteth a rent charge out ot the reverſt⸗ 
on, and after Tenant fo lite dieth, whereby the Gꝛantoꝛ becometh 
Tenant in taile againe; and the reverſion in tee defeated; pet becauſs 
the Gꝛantoꝛ had a right in the entaile in him, cloathed with a veten⸗ 
ſibte Fe imple the rent charge remaineth god againſt him; but not 
againſt his iſſue, ic. | 22 | 
e like, 23 If theheire apparent of the-Diſſeiſee viſſeiſe the DiCCeifo? , aim Co. ibid. a3. 
grant a ront charge, and then the DiCleiſee dieth, the Gzantoz tl} 
hold it diſcharged ; foꝛ his fo2mer eſtate being deteated by the remit⸗ 
ter, the rent, which uns granted ont of it, ts alſavefeated : W alſo 
if the Father diſſeiſe the Gꝛand⸗ſather > and granteth a rent charge, 
and dieth, now is the entry of the Gzand-father taken away 3 if attur 
= G2 anvd-father dieth, the Donne ts remitted and ſhall avoid the 
c arge, N. a n [ | | 
i Diſcontiau- 24 Ak the Baron diſcontinue the landof the Feme, and afterwariis 11. þ 67. 
ald elite the Dilcontinuee lets the ſame land to the Baron ann Feme tos liſe Co ibid. b. 
bmh che. BY Deed invented reſerving rent, and tog default of payment u terer 4. 
oh | 


tex ic. and becauſe the rent is arreare, the Diſcontinnee re-enters fc3 
this entry, the Baron with the Feme cannot have an Adiſe of: Ne- 
vel difleifin ,, becauſe he ts eſtopped , ec. but the Feme after the death 
of the Baron, ſhall have tuch an Adiſe again the Diſcontinues; by: 
a 
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tauſe both the reverſion of the Diſcontinug , and the eſtate fo2 life 
made to the Baron and Feme being defeated by the remitter of the 
eme, the conditions, and rents, and all other things annezed to, 92 
reſerved upon that effate fo2 life, are alto defeated, | 

Littl. $ 686, 25 Ik an Abbot, Biſhop o2 Deane, gc. aliens the land belonging to 
his houſe, Biſhopꝛick oꝛ Deanary 4c. without aſſent, ac. and after the 


687. | * 5 | 
Co. bid. 360. a. Alit nc charget h the land; and then the Abbot, Biſhop oꝛ Deane , xc, b. 


Charges upon 
land voida- 
Co 


by licence reſumes an effate again to him and his Succeſſo2s, and after 


the Abbot, Biſhop. oꝛ Deane, ec. dies ;An this caſe the Succeſſo2 ſhall 
defeat the charge; becauſe by his remitter he defeats the effate, out of 
which it” was granted, ec, 
Lirrl,'$ 690. 26 Ik judgement be given agataft Tenant in tafle upon a feigned o2 
Co.ibid. 361. falſe ation, and the Tenant in taile die befo2e execution, by which the 
b. 3. lands deſcend to the Yſſue in tail, and then he that recovers ſues a Scire 
facias out of the judgment to have execation thereof againſt the iCne in 
tafle ; Pere, it the iſſue plead to the Scire faciss, and p2ove the recovery 
to be alte (which was the ground sf the Judgeme t) he Wall thereby 
barre the Demandant to have execution of that judgement: It is other⸗ 
wiſe when the Wenant in taile voucheth and recovereth in value, ac. by 
reaſon of the intended recompence, ic. 
Co. bid. 365 b. 27 Betoze the Statute of 11 Hl. 7. 20. if a woman had been Tenant 
2 366. 4. 1. 380 fo life, the rematnder oꝛ reverſion to the next heire, and the woman 
A. Jo had altened in fee with warrany, and died, this warranty being colla⸗ 
Lit], 8 725, teraWhad barred the heite in remainder oꝛ reverſion ; howbeit in that 
Ä caſe if the hetre that had the reverſion 02 remainder had by entry in the 
life of the woman avoyded the eſtate ſo aliened, the warranty being 
anneredunto that eſtate, had been avoided alſo, 
Co. ibid. 385- 28-Jfa man make a gttt in tatle at this day, and warrant the land to 
a, 4. him, his hetrs and allignes, and alter the Done make a feoffment and 
dieth without Cue, the warranty is expired, as to any voucher 02 re- 
bater 3: fo? that the eſtate in taile, whereunto it was knit, is ſpent: It 
had been otherwiſe; if the Feoffment had bee n made bekoze the Statute 
De donis conditionalibus; F 02 then both the Pont and Feoffee had a fee - 
ſi mple: And ſo are our Boks to be intended in this and the like caſes, 
Co, L3. 62.631 Lincoln Colledge caſe, & l. 10, 96. b. Seymors cafe, 
Littl.ſect 741. 29 Ik Tenant in taile diſcontinue the taile in fee, and the Difcontt- 
Co. ibid 389. nus is difſciſed; and the bꝛother ol the Tenant in taile releaſeth by his 
a. 3. deed to the Diſſeiſoꝛ all his right, ec. with warranty in fee , and dieth 
without iſlue, and the Tenant in taile hath iſae and die; Now is the 
iſſue barred of his ad ion by fozce ofthe Collateral warranty deſcended 
upon him; but if afterwards the Diſcontinaee enter upon the Difſet- 
ſo2, then may the heire in taile well have his action of Formedon, xc, be⸗ 
cauſe the warranty ts defeated ; fo2 when the eſtate, whereunto a wars 
ranty ts annered, is defeated, (although it be by a mer ſtranger, as in 
the caſs aboveſatd ) the warranty it ſelte is alſo defeated ; Sublato prin- 
Linl.ſc& 749. eipali tollitur adjunctum, & c. Do ltkewile if the Diſcontinuce make feoff- 
. ment in fee, reſerving rent, and upon vefault, xc, a re-entry , ac. and a 
collateral warrantyof an Ancefto2 is made unto the Feoffee upon con- 
dition, ac. which Anceſtoꝛ dies without iſue ; In this caſe alſo, if the 
Diſcontinuee by entry fo2 the Condition bꝛoken, defeat the eſtate of the 
+ Feoffee, the warranty is alſo defeated, and the iſſue map bꝛing his For- 
= medon as befoze. Finch 14. 


Tenant in 
raile, 
Feigned recy 
Very. 


The liks 


Co.ib. 30.21, © 30 Jfa woman Tonant in tatle general taketh an husband and hath Tenanby 
Co. lib.8.34. iſſue, which iſſue dieth, and the wile dieth without any other iſſue , pet Courieſe 
Faixes caſe. the hushand ſhall be Tenant by the Courtefie , albeit the eſtate taile 
be determined, becauſe he was entitled to be Tenant per legem Angliæ, 

-befoze the eſtate taile was ſpent, and toꝛ that the Land it ſeite remain⸗ 


eth. 


ly & 


nt by 


teſe. 


Mn the Common Law. 119 


eth. But it a woman make a gift in taile, and reſerve a rent ta 


to her heirs , and alter taketh huaband and hath iſne , am the: 5 
dieth without illue, the wife alſo vi 2 this caſe, the husband hall 


en tinct 
aden. not be Tenant by the-courteſis of, the Rent és that the Rent hüwiy 
reſerved is by the ac of God determined and no-effate thereof. : 1 
eth: Yowbeit,if a man be ſeiſed in lee ot a Rent, and make 14.10 
taile general to a woman, ſhe t husband, and. my Had a, 2 
vieth, the wife dieth without any other tine, he ſhall — dhe 
Courtelſie ot the Rent, becauſe the Rent remaineth, 15 
A leaſo for 31 A. Lefſeefo2 the life of B. ma ßes a 4 tg, yeares by dern hen Co. Inſt. pars i 
years detetmi · tg, and after parchaſeth the reverſion in kee, bh; In this .A. . % 4 
_ ſhall avoy bis own leaſe , although it be by dee im, fa2. My 


confeſſe and avoyd the leaſe., which took effect in pat valnt of intetetk , 1 
determined by the death of B. becauſe the eſtate which A. hap in the 
land fo2 the life of B. (out of which the leaſe foꝛ years was derived.) be- 
ing determined, theleaſe fo2 years it lelfe muſt needs alſo determine. 
Leaſes for 32 Af a man take a leaſe fo yeares of bis awn land by deed i nt⸗ 
ears. ed, the eſtoppel in this caſe doth not continue after the terme ended; Co. 5 37, 
becauſe as by the making of the leaſe the Cſfoppel doth grow, ſo (torſte⸗ — . 
An . quently) by the end of the leaſe, the Eſtoppel is determined; Foz, that 
determined. part of the Andenture, which befoze belonged to the Leſſee , wth ate 
the terme ended, belong to the Lefſo2 > which ſhould not be, if ; 
ſtoppel continued. * H. 5.24. 20 E. 3. 21. Vide 19.4. 
warranty 33. A man letteth Lands foz life, upon Conditian, to have fee, and © Co. bid. 37 8.3. 
may be grant · warranteth the land in Forma prædicta, afterwards the LeC& perfozing * 
ed & increale the Connitton, whereby the Leſſee hath fee; In this cafe the warc: 
ee chere ty hall extend, and increaſe accozving to the oftate eſtate * Anm lo ft iy ld 
wiſe for years. albett the I. elo hab died befo2e the perfo2mance of the Conditfan : 02 
Acgruer, then alſo the warranty ſhall riſe and increaſe acco2vinng to the efaty ; ; 
and yet the Lefſo2 himſelfe was never bound to the warranty, bu! it 
hath relation fromthe firſt Livery ; And the reaſon of this is, becquiſe 
a warranty being a Covenant reall, executozp> may extend to an efite 
in tururgy having an eſtate whereupon it may wozke in the beginning: 
But if a grant.a We years upon Ganmition, to hate 
with a warranty in forma præd the condition is perfozmid, 
this ſhall not extend to the fee ; "derauſe the firſt efate was but ns 
pears, which was not capable of a warranty; And ſo it is, it a min 
make a leaſe fo2 bears, the remainder in fee, and warrant the 15 


forma prædicta, he in the remainder cannot take heneſſt of the warranty, 
hecauſe he ia not partꝝ to the dd, and immediately be cannot tak 
tt be wers party to the veed, becauſe he is namen alter the Hadcndur 
and the eſtate fo2 years is not capable of a warranty, ac. 
Remainder 34 A. is Tenant in taile, the rem under to B. in taile, B. grants a Co. lib. x. C. b. 
. wa" Kent rent charge iCying ont of the land to C. and his heirs, A. ſuffers a con- 4, caplencaſe. 
auc 107d- mon recovery and dies without fue; Ja this caſe C. Wall not habs the 
; rent, becauſe the rematnder of B. being defeated by the recovery, the 
: a eſtate of my Gzantee in = —— is alſo — K wax ths 
— 35 A. ſeized of land holden Soca ge devileth to. 02 2nd Co.lib.1.66. 
at deen. alter to the next heire male of B. B. hath ine C. A. dies, B. enfeoffs.D. b. 4. Archers 
the — with warranty; In tyis caſe, by the feafment of the Tanant taz lift, caſe, per tor. 
tate, or eo the remainder is deſtroyed; fo2 every contingent remainder qught th Curiam. 
nate chat it tel, either dur ing the particular eſtate, oz at least co inſtante „ that i 
kearmnines. deter mines; becauſs if the particular eſtate which thoulv ſuppoit thi 
remainder; be de * — oz in 1 525 ron On contin 
gency fal, the remainder needs ned an 
voyp;; Bere therefo2e, in as much as by the feoffment of B. his eſtate to 
life was determined by a condition in Law anne red unto it, and cannei 
poſſibly! 
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poſſibly be afterwards revived , fo2 this cauſe the contingent remainder 
fs e as afozeſaty , againſt the opinton of Gaſcoigne , 7 H. 4, 
23s 0, 3 6 c 1 | "IS. 
Co. lib. 1.135: 36 A. grants land to B. to the uſe of B. t̃oʒ the life of C. the remaind- The like. 
Bolt er to the heirs male of C. the remainder to the next heirs of A. B. makes ; 
Chudleys caſe. a teoffment to C. and his heirs ; Pere, by that feofment , the eſtate fo: 
life is deſtroyed; and by conſequent the remainders which depend upon ; 
it, are deffroyed allo; toꝛ by the feoffment of the Tenant foz life title 
ol Entry was given fo2 the foxfetture, and at that time he in the next 
fature remainder was not in eſſe to take it; and therefoze the 'remain- 
ders in ſuturo by this matter ex poſt facto were utterly deſtroyed « made 
vold: Do if Tenant foꝛ life be, the remainder to the right heirs of 1. S. 
I in this cafe Tenant fo life make feoffment in fee during the life of 
I. S. the remainder is veffroyed ; foz-otherwiſe there ſhould be a re⸗ 
25 mainder without a particular effate, which cannot be, dh 
Co.ibid.b.3. 37 A gift in tatle was made to A. C. the remainder to the right heirs The like, 


_—_— Dert= *of A. S. the Donee makes feoffment to B. in tee, and after A. S. dies, 
2 the right heir of A. S. hall never have that remainder; fo2 the eſtate of 
the Land was by the feoffment of the Tenant in tail deveſted and viſ- 

continued, and all the eſtates veſted in the Feoffee, neither was there 

any particular Eftate either in eſſe, oz in right to ſuppoꝛt the remainver 


when it fell} ec. 8 | 
Co. I.2 52.4. 38_Jfa man make a gift in tatle, the remainder inf, he in the re- Te Ike. 
Sir Hugh matnder grants his remainder to another fo life; the remainder to the 
cbolmlezs caſe. ing in fe, upon condition that it he pay oꝛ tender 101. at the Rollis, xc. 
that then the grant ſhall be void: The tenant in tatle ſaffers a recovery. 
and thereby neffroys not onety theeffate taile tt feife,” but like wile the 
remainder in ler, and the eſtate fo2 life. grantedby him in the remainder, 
and ſo by conſequent the remainder tothe Bing, as allo the conditton, 
which depend upon the eſtate fo2 life, ꝙ·646. 
Co. lib. 2.339. 39 There is a diverſity bet wirt a grant made hy the agreement of the Granc ond 
Backlers caſe, pa xties, which andeth not with the rules of Law, & can never by anp upon a geod 
4 ſribſeguent (as by ltvery ozattoznment) be made god; ta gra. w ich ground & 
is god at the beginning, but is to have his confummationan perfection Dircrhy 
by rome Ceremony ſubſequent : As in caſe of a Charter of feoffment, it * 
the Feotke enter befo2e livery he ts not a Diſteiſoꝛ; toꝛ the Charter is 
cod, and the agreement of the parties is accoꝛdi * Law, and that 
may be made good by ltvery of ſetfin ſubſequent : But if lands in leaſe 
foz pears be granted to C. Habendum tenementa prædicta from Michael- 
mas next foz life, and after Michaelmas the Tenant attoꝛns; In this cafe 
the grant to C. is vopd, and cannot afterwards be made good by attozn⸗ 
ment, and therefoze tt he enter, he is made a Dilleiſs2 ; fo2 the Law 
will make conffracion upon the whole grant, and an eſtate of A rank⸗ 
tenement cannet commence in futuro: And therefoze obſerve wen the 
ditkerence bet wirt a god beginning oz koundatton capable of a ſtrudure, 
and an evill one, which wants a foundation / whereon the fracture may 
and, and be built xc. 
Co. lib. 4. 4. 40 Ak a Diſſeitoꝛ oꝛ the feoffe of a Difleiſoz, oꝛ any other, that hath 
4. 1. A koꝛtious oz feaſible eſtate oꝛ intereſt ſubject to the anton oꝛ entry of 
8 ca- another, holveth Court, and maketh any voluntary grant upon the el⸗ 
clue and cheat oz forfetture of a Copi-hold ; ſuch voluntary grant ſhall not. bind 
peuyfuber: him that right hath ; toꝛ when alter te · continuance of the Pannoz by a- 
_ caſe, ton 02 entry, he thay have vefeated the title of ſuch Diſſeiſoꝛ, ac. he 
ſhall allo avoyy ſach voluntary grants: But it ſuch a Lo2d, that is in 
by ſach vefeaſible title, admit any of the Tenants upon ſarreuver made 
tothe ule of another, oꝛ gives admittance to the heire upon veſcent, 
fuch admittances are good > becauſe grounded upon the cuſtome of the 
Pannoz 


ce leaſed, 
cuſtome 15 
1 oyed. 


ſe void 
on 2 void 
alideration. 


dable leg» 
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Manno ꝛ, and theretoꝛe ſuch acts are lawfull, and quodam modo juditc ial, 
which he may be fo2ced to do in a Court of Equity; and foꝛ that cauſe ſuch 
abmittances will binde thoſe that right have, xc, 

41 Jf a Copihold eſtate be fo2fett , oꝛ eſcheat, o2 otherwiſe fall into 
the Lo2ds hands, if the Lozd make a leaſe fo2 years thereof, oꝛ fo? life, 
02 any other eſtate by ded 02 without ded, oz ſuffer if ( befoze any new 
grant thereof) to be extended upon a Statute, recognizance , 02 the 
like; 02 if the Feme of the L oꝛd have it aſſigned unto her in dower, xc, 
In all theſe caſes and the like, the cuſtome which ſuppoꝛts the Copi⸗ 
hold tenure being deſtroyed, the tenure it ſelfe is alſo defroped, ſo that 
it ſhall never after be gtanted by Copie, o2 holden by Copie of Court 
Roll; Yowbett after it is ſo fozfefted 02 eſcheated as afo2eſaid, the 
oꝛd may keep it as long as he pleaſe in his hands befoze he makes any 
voluntary grant of it; and pet the Cuſtome ſhall be p2eſerved , becauſe 
it is all that while demiſed oꝛ demiſable, and fo it ought to be by the Cn-- 
ome; c. | 

42 The Kings patente fo2 years aſſigns divers parcels of the land 
to other ſeveral perſons, f ill reſerving to himſelfe part thereof, and 
takes another leaſe in reverſion foꝛ 21 years, the pꝛincipal conſiderati⸗ 
on whereof was the ſurrender of the old leaſe (whereof he had aſſigned 
divers parcels to others, as afoꝛeſatd) And after 3 yearg of the laſt leaſe 
were expired, in conſideration of the ſurrender of the ſame laſt leaſe, the 
King grants him another of all the ſame land fo2 th2& lides: In this 
caſe, thelaſt grant ofthe leaſe foz lives was adjudged void; becauſe 
when the Patentee took the ſecond leaſe, the conſideration thereof was 
the ſurrender of the firft leaſe , which could not be anp good conſidera: 
tion, fo2 that he had befoze aſſigned divers parcels of the land to others, 
and then the ing was deceived in his Gꝛant, and (by confequent) the 
ſecond leaſe was void; Now therefoze tys ſurrender of the ſecond leaſe 
(which was void) being the conſideration of granting the lat leaſe foz 
lives, that laſt leaſe, being granted upon a confiveratton which was not 
valuable, muſt needs be void alſo, 3 | 

43 It a Witt abate foꝛ Non-tenure of al, the Demandant ſhall not 
have a new w2it by Journeys accounts; becauſe the ſtrſt wit was taken 
out without cauſe oꝛ ground (33 H. 6.) but a p:zcipe of a Panno? being 
abateo fo2 non⸗tenure of parcell; the Demandant ſhall have a Mzit bp 
Journeyes accounts, becauſe the Tenant is Tenant of the reũdue, foz 
which the Wit is bzonght and it were hard to koꝛce the Demanvant 
1 2 7 in whom the eſtate of every parcell ot the Sannoꝛ ſtands, 

4E. 3. 159. | 


44 When voidable leaſes, being void fo2 a time, ſhall be ever after Co. l. 8. 2.2. 
avoided and when not, this difference is taken, viz. when the intereſt of The Earl! of 
htm that makes the avopdance, is but fo2 part of the terme, ſo that alter Bedjords calc. 


his intereſt determined, a reſidue of the terme doth till remain; and 
when he, that makes the avoydance, ſo avoyds the whole fntereft , that 
no part of the terme at all doth remain after ſuch avotdance: As if Te- 
nant in taile of Y anvs in Capite make leaſes not warranted by the Sta⸗ 
tute of 3 2 H. 8. 28. and die, his heire being under age; In this caſe, al⸗ 
though the King in right of the heir may avoid thoſe lesſes foꝛ his time, 
pet it after the Kings intereſt determined, the heir accepts the rent, 
they ſhall be thereby made god again: But it the Patron of the Church 
of D. grant the prochein avotdante to another, and after (and befoze the 
Statute of 13 Eliz.) the Parſon, Patron, and O2dinary had made a 
leaſe fo2 pears rendꝛing tent, and the Parſon had died, and the Gꝛan⸗ 
te had pꝛeſented a Clerk, who had ben admitted, inſtituted, ac. in this 
caſe, that leaſe had ben abſolutely deſtroyed, and the Succeſſo2 ( al- 
though the Patron, that was party to "hi leaſe, p2eſent him) hall _ 
et. 47 
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Co. I. 8. 43. b. 45 A man ſeized of certain Lands in right of his wife, makes feoff- Dcſcaſuby 
4. in M hitting ment by deed indented of it to certain perſons upon condition, that they ſtates. 
1 17 „ ſhall let the Land again unto the Baron and Feme foz their lives, with 
47 divers remainders over in taile, the remainder to the right heirs of the 
Baron: and after the Baron dies, the Feoffes let the Land to the 
Feme fo2 life, the remainders over in taile, the remainder to the right 
heirs ol the Feme, whereas it ſhould have ben to the right heirs of the 
Baron; Yn this caſe, when the heir of the Baron enters fo2 the conditi⸗ 
on bzoken, by his entry the feoffment that made the diſcontinuance , is 
defeated, and ſo by conſequence the diſcontinuance it ſelf is defeatey al⸗ 
fo, fo that the Feme may enter, and ſhall be in as of her fozmer eſtate. 

Co. l. 8.5 5. a3. 46 When one eſtate is to increaſe upon another eſtate by fo2ce of a 

in the Lord condition pzecedent, the firſt eſtate ought to be permanent, which may 

Stafferds * ſerve as a firme foundation, whereon to build the future eſtate > and not 

— 4 chief removeabls at the will of the Gꝛantoꝛ oꝛ L elo: And thexefoze it a man 

j grant an Advowſon to another at will, upon condttion that it he do ſuch 
an act, he ſhall have fe& ; In this caſe, the eſtate at will is no ſuch foun- 
dation as the Law requires to ſuppo2t the encreaſe of an eſtate of 
Franktenement 02 Inheritance; foz the Gzantoz may determine his 
will befoze the perfozmance of the condition, and ſo avoid his owne 
grant, and a Leaſe at Will cannot ſuppoꝛt a remainder over; So like- 
wiſe it a man grant an Advowſon, Rent, xc. fo2 years upon condition, 
ik the Weller within a yeare pap 10 s. he ſhall have fo2 lite; and if he pay 
205. within another peare after he ſhall have fe , the Lefſe perfozms 
both conditions, yet ſhall he have but foz life ; fo2 the eſtate fo2 life at the 
time of the Gzant was bat in contingency, which is no foundation up⸗ 
on which a greater eſtate may encreaſe ; becauſe a poſſibility cannot 
encreaſe upon a poſſ(bility and the eſtate of Fee-ſtmplecannot encreaſs 
aug eſtate foz pears, toꝛ that is dzowned by the acceſſion of the eſtate 
fo2 life. | | 
Co.18-142, b. 47 If a man hath judgement in a Quare Impedit, and hath a Wit to N in 
1. in Doctor the Biſhop , and the Biſhop refuſeth to admit his Clerk; Here the 25 
Pruries caſe. aintiff upon this collateral matter of refuſall map have a Wit of Errou. 
uare non admiſit; but if the Defendant reverſe the Judgement by a 
Wit of Error, aud after the Plaintiff in the Quare Impedit bzings his 
Quare non admiſit, the Defendant map no ſuch record, andſo bar 
the Plaintiffof bzinging that Wait (Vide 26 E. 3. fol. 75. per Wilby and EI 
Hill.) In like manner, if A. be taken by the Sheriffe in execution at the Ecrou, 
ſuit of B. upon an erroneous Judgement, and after make an eſcape, and Ep: 
after the judgement fs reverſed by a Wzit of Error, the action upon the 
eſcape is loff, ac. : 

Ibid. the 28 4 If the return of an Exigent be erroneous, the Dutlawry which is Exigen 48... 

cipall caſe. grounded thereupon, is erroneous alſo; becauſe the Mit of Exigent is necou. 
the warrant by which they pꝛocerd to the Dutlaw2y. Vide Proctors caſe, 
5 Eliz, Dyer 223. 

1bid.143.b.:. 49 One that had cauſe of pꝛivilenge in Banco, is arreſted in London, Privil«p 

38H.6.4.%12 and delivers a Superſedias; natwithEanding which, the Reco2der gives er 
judgement, and he is taken in execution, and is thereupon removed in | 
Banco by a Corpus cum caula ; Andhere, becauſe after the Superſedeas de⸗ 
livered, there was a Nullity in the pzoceeding and judgement, the 
Court (without Wait of Erro> ) awarded, that he- ſhould be viſcharg- 

ö ed of the Execution, ac. 

Ibid. 143. 2. 1. 50 Ik two Judgements ars given, and the laſt depends meerly upon Two juk 
the firit, aa upon his foundation, there if the firſt fundamental juvge- ments 
ment be reberted bg Wit of Erro: 02, Attaint, the laſt (which appears 7i* 
in the Rgco2d ta depend upon it) ſhall Le reverſed alſo; as in Aſſiſe and 
Rediſſeiſin, ſa ol a. jungement upon the oaiginal, and another judgment 
in a Scire facias; ſo alſo of a judgement againſt the Tenant, and another 
againſt a Uonchee, and the like, ec. 51 The 
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51 The Conuſee of a Statute Staple in a w2it of Detinue of the lame 1bid.143. b. 
Statute upon garniſhment recovers by erroneous Judgement againtt 7 55.44: 2: 
the Garniſee , and hath the Statute delivered untohim, the Garniſer 
bꝛings a wit of Error, and the Conuſee ſues execution upon the Sta: 
tute , and hath it; Here, albeit the Garailee reverſe the judgement, 
yet inalmuch as the Dtatute was executed, that execution ſhall not be 
avorded by the reverſall of the judgement , becauſe the judgement was 
onely to have the Statute delivered, and the Execution upon the Statute 
is a thing executed, not at all depen ding upon the judgement ; And pet 
in this caſe ( by the opinion of Coke Chiefe Juſtice ) the Garnifſee ſh 21} 
have remedy upon the reverſal of the judgement by an Audita quzrela ; 
becauſe the cauſe and ground of the Collateral Action is diſp2oved, ani 
annulled by the reverſal of the firff judgement, and the firlt Plaintiff 
reſtoꝛed to his firſt action, upon which he may have his firft and due re 
medie. | 

52 Executoꝛs have judgement in account, and fo? the arrerageshat9 14.4... 4 
the Defendant in erecution, and afterwards the Teſtament was an⸗ pe- Coke chief 
nulled, becauſe the Teſtatoꝛ was an Idiot, and the Recoꝛd ſpirituall| Juſtice: 
was removed into the Chancery by Wit, and then ſent into the Binge 
Bench, where the Action was b2ought ; And hereupon the Defendant 
bꝛought an Audita quærela, tog that the Teſtament was diſp ꝛoved, and 
it was reſolved in the Exchequer Chamber (an. 35H, 8.) that the Audita 
quærela would well lie, | a | 

53 It was found by Mandamus 2 Jac. that P. S. held the Panno? of! Co.1.s. 168.2: 
O. in Soccage of Nu: Eliz. as of her Panno2 of N. In 7 ] ac. a Melius Paris Slaugy- 
Inquirendam was awarded ( reciting the fozmer office) to enquire, caſe. 
whether the Pannoꝛ of O. at the time of the death of P. S. was holden ol 
the King in Capite, t. whereupon an office was found, that at the time 
of the death ol P. S. the ſaid Pannoz of O. was holden of Qu: Eliz. by 
night ſervice as of her Pannoꝛ of N. and that at the taking of the in: 
quiſition tt was holden of the King, ec. In this caſe the Melius was re: 
pugnant in it ſelfe , becauſe it was tmpeſſible fo2 the Jury to finde the 
Panno? holden of King James at the death of P. S. which was in thy 
fourth year of Nu; Eliz. toʒ then it muſt needs be holden of the Queen, 

King James being then King of Scotland, &c. Now therefoze, albeit the 
Jury by the Jnquiſition had rightly found the tenure of the Wanno2. 
and that their finding thereof in that reſpect was good, and accoꝛding td 
the truth of the caſe ; yet becauſe it was not warranted by the Melius, 
which was the ground of their Juquiſition , all was adjudged inſuffict 
ent and void, and a new Melius inquirendum was awarded, 

54 A man that is found an Adiot from his nativity by office, may co. l 31.6. 4 
come into the Chancery and pꝛap to be examined, oz by his friends hy in che caſe ot 
may p2ay to be bzoaght thither, and if it be found upon examination thai che Abbot of 
be is no Jdiot, the office thereof found, and all the examination, which 274 Ner- 
was by foꝛce of the W2it 02 Commiſſion , are utterly void without any 
traverſe, monſtrance de Droit, o2 any other ſuit. | 

55 An Executrix in conſideration, that the Plaintiff will fozbeare Co.1ib.9-94.2; 
till Michaclmas to ſue fo2 a debt due by p Teſtatoꝛ to the Plaintiff upon 4. . Bares 
lone, p:omiſeth to pay it at Michaelmas, and in an Action upon the caſy te. 
bꝛought againſt her upon that pꝛomiſe, pleads non aſlumpſit; here, the; 
conſideration of fozbearance is good, becauſe although it be no beneff|; 


to the pꝛomiſer, pet is it damage to the Plaintiff : And yet in this caſe 

ff ( in rei veritate) the debt were not due debt, oꝛ the Executrix had not! Per Coke chick 

aſſets at the time of the pzomiſe; ſhe may give that in evidence, anv'ſhay| Jolice. 

be thereupon apved; foz then (in truth) there was not any conſiveratt- 

on, upon which the aſſumpſit might be grounded; hecanſe to fozbeare a4 

debt, which was not due, oꝛ * the was not chargeable, could 
MW. - » bij 
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be neither benefit to the Defendant, no2 damage to the Plaintiff, 

56 Baron and Feme being Tenants in ſpecfal taile, are divozced 
(viz, by ſuch a divoꝛte, whtsh diſſolves the marriage ab initio , and the 
Baron aud Feme a vinculo matrimonii) in this caſe they have ever af- 
ter but an effabs foꝛ their lives, becauſe the marriage (which was the 
onely means whereby they might have had heirs inheritable of the e- 
ſtate taile) being diſſolved, the eſtate taile it ſelfe is thereby alſo deter⸗ 
mined, and extind, pes 

57 When a Court hath juriſdiction of the cauſe, and p2oceeds in- 
verſa ordine, oz erroneouſly; there no action will lie, either againſt the 
party that ſues , 02 againft the Officer that executes the pꝛecept 02 
p3oceſſe of the Conrt : But when the Court hath not jurildiaion of the 
cauſe , there all the pꝛoc ding fs coram non jndice, and actions will lie 
againſt them without any regard of the pꝛecept oꝛ pꝛoceſſe, ac. fo2 the 
rule fs Judic ium a non uo j adice datum nullius eſt momenti : See the booke 
at large, 

58 Tenant in taille, the remainder in taile to A. the reverſion in ker 
to himſelfe, bargains and ſels the land to B. and his heirs; Here, by 
the deed indented and inrolled, ac. the Bargainee hath an eſtate deſcen- 
dable to his heirs, but determinable upon the death ol the Tenant in 
taile, and hath alſo the reverſion in ke expectant upon the eſtate in re⸗ 
mainder in taile, and here ltkewiſe the Feme of the Bargain will be 
endowed: but in this caſe if the Tenant in tafle die, the Dower which 
dspended upon that eſtate, ſhall determins alſo, | 

59 Tenant in taile the remainder in taile to A. the reverſion in ker 
to himſelf,bargains and ſells the land to B. and his heirs, and alter⸗ 
wards alſo levies a fine to B. t his heirs with warranty; ac. In this caſe, 
albeit A. be the next heir to the Tenant in taile, yet ſhall not this war. 
ranty bar his remainder; Fo2 everp warranty ought to be knit and ans 
nexed to an eſtate , foꝛ that a warranty hath his eſence by dependancy 
upon ſome effate ; Now in this caſe at the time of the ijne levyed, the 
warranty was annexed to the F &-ſimple determinable upon the death 
of the Tenant in taile without iſſue, and alſo to the reverſion in fie, but 
doth not extend to the eſtate of A. in the remainder ; fo2 that was not 
diſplaced noꝛ deveſted, but did ffll continue in him, becauſe A. at the 
time of the fine levyed, and after was ſeiſed of his remainder : Now 
then if the warranty at the time of the creatton of it were annexed to an 
eſtate, the Conuſee by his 3 eoftment oꝛ other ad cannot extend it far- 
ther than ft was at the time of the creatfon of it; And therefoze when 
the eftate taile ( unto which the warranty was annexed) is determi- 
ned by the death of the Tenant in tafle without ifſlue, the warranty 
(which hath his eſſence by zepenvancy) is alſo determined; begauſe then 
there is no eſtate left to ſuppoꝛt it, ec. 

60 Jn Aſſiſe befoze Stoutic and others in the Countrep, the Tenant 
pleads ſeoffment of the Plaintiff to him by died of the land in plea, to 
have and to hold to him and his heirs, compꝛehending a letter of Atto2- 
ney to deliver S eiſin, ic. and (in truth) the Plaintiſf was a lay man not 
lettered, and the ded with the warrant of Attoznep was read unto him 
actoꝛding to the foꝛm of an eſtate tail, and upon the ſame intent he ſea- 
led and delitered the deed with the letter of Attoꝛney in it to deliver 
Seiſin: In this caſe, the deed did not binde the man unlettered, but was 
adjudge} void: And therefoze, albeit the derd and the warrant of Attoz- 


nep were two ſeveral clauſes, and that the ſafy warrant was well and 


truly read unto him; yet becauſe the ſame warrant did depend upon the 
feoffment , and had relation unto the eſtate in fee, that warrant of At⸗ 
tozney was adjudged votd alſo, 46, 
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61 Ik a man enfeoffe another ot land with warranty by deed, ff the 
Feoffee make feoffment over, and take back an eſtate in fee ; Mere, the 
eſtate, unto which the warranty was annexed being deſtroyed, the war⸗ 
ranty i ſelfe is alſo veſtroyed, and in this caſe he ſhall not have a war- 
rantia 6artZ ; becauſe he is in, ot another eſtate, 

62 It à man hath title of ad ion to recover land, and after he enters, 
and diſleileth the Tenant of the land, and dieth ſeized, by which his heir 
enters; here, the heir is remitted to the title that his Anceſtoꝛ had, and 
the Feme of the Baron that ſo dieth ſeized, ſhall loſe her dower ; becauſe 
that eſtate which the Baron had, is determined; fo2 that was an effate 
of fee by tort, and the heire hath an eſtate of fee, which was in his Ance⸗ 
{02 by right, xc. REEL EH 

63 Ik a man make a gift in faile,reſerving rent to him and his heirs, 
and after the Donoꝛ taketh Feme, and dieth, and the Tenant in taile 
alſo dies without iſſue; Mere, the Feme of the Donoz ſhall not be en» 
dowed of the rent, becauſe the rent is extind ; foꝛ it was reſerved upon 
an eſtate tatle, which is determined: But in this caſe, albeit the eſtate 
tatle of the rent is determined, yet ſhall the Feme be endowed of the 
land; becauſe that doth fill continue, and ts not determined, as is the 
rent, 8 

64 Wy the rule of the Law a rematnder ought to have a pꝛeceding 
eſtate to ſuppoꝛt it: And if that pꝛeceding eſtate fafle , the remainder 
fails alſo ; As tf a leaſe foꝛ life had been made to à Monk, the remainder 
in fee, this remainder had been void; becauſe the Ponk had no capacity 
to take the eſtate fo2 life, and ſo the eſtate pꝛeceding, the remainder is 
votd, and then (ex conſequente) the remainder is void alſo, 

65 A Church appꝛopꝛiated to a ſpiritual Coꝛpoꝛation, becometh dilſ⸗ 
app20p2fate, if the Co2pazation be diſſolved, Finch 14. 

66 A diſſeſo2 of Lands in ancient Demeſn, the Loꝛd confirms unto 
him to hold at the Common Law, the Difſeſee re-entreth ; How ſhall 
the land be ancient Demeſn again; fo2 the eſtate, whereupon the con- 
firmation Gould enare; fs defeated. Finch 14. 

67 The pꝛiviledg of Abſque Impetitione vaſti is annered to the pꝛivi⸗ 
ty of the Eftate, (3 E. 3. 44. per Shard and Stove) ſo that if the eſtate, un- 
to which that pꝛiviledg is annexed, be changed , the advantage of that 
pꝛiviledge ts loſt (5 H. 5. 9. a.) And therefoze if a man make a leaſe fo; 
pears without impeachment of waſt, and after confirms the land to him 
fo2 life, he ſhall be ever after chargeable with waſte, 28 H. 8. Dyer 10. b. 
It a leaſe be made to ons pur auter vie, without impeachment of waſt, the 
rematnder to him fo2 the term of his own life; Now is he puniſhable ol] 
wall. to the firſt effate, unto which the advantage of Ahſque impetitione 
vatti was annered, fs d20wnsd and gone, and therefo:e that paiviledge 
is cone alſo : So it is likewiſe of a Confirmation, xc, 

68 It was adjudged in the caſe of one Ewens , M. 28.8 29 Eliz. tha 
where the Tenant in taile after poſſibility of iſſue extina granted over! 
his eſtate , the Gant was koꝛced in a Quid juris clamat to attoꝛn; be. 
cauſe by the aſſignment that pꝛiviledge was loſt; And this judgement; 
was affirmea ia the Rias Bench in a Mzit of Error, and with it alſo a 
grees 27 H. 6. tit. Aide in Statham. 

69 The heire at the Common Law ſhall have a p2ohibition of wal 
againſt Tenant in Dower ; but if the heire grant over the reverſion, his 
G2ante ſhall not have it; foz it appears in the Regiſter, fol. 72. that 
fach an Allignee in an action of Waft againſt Tenant in Dower ſhall 
rooite the Statute of Gloceſter; and then (by conſequent ) he ſhall not 
have pꝛohibition of Maſt at the Common Law, fo then he ſhould not 
re6ite the Statute. Vide F. N. B. 55. 14 H. 4.3. 5 H. 7. 17. b. 2 
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70 If a man be ſeized of lands as heite of the part of his mother, and Pririlecg 
maketh a feoffment in fee, and taketh back an eſtate to him and his by 32 ? 
heirs, this is a new purchaſe ; and it he die without iſſue, the hetrs of the land 
the part of the father ſhall firff inherit; becanſe the eſtate, unto which 
the pꝛoperty of deſcending to the heirs of the part of the mother, being 
by the change of the ſame effate deſtroyed, that p2operty it ſelfe ts alſo 
deſtroyed; Mo likewiſe if a man ſo ſeized makoth a feoffment in fee , re- 
ſerving a rent to him and to his heir s, this rent ſhall goe to the heirs of 
the part of the father, tc. 

71 If there be Loꝛd and Tenant by Caffle-cuard » and the L02d Caſtle gun 
cranteth over his Seignoꝛy to another; In this caſe, the Caſtle⸗guard Sone by il 
is gone / becauſe the G ꝛantee hath not the Caſtle, which is the ground 
of the ſervice: Foꝛ the ſame reaſon it is, that if one holdeth of me as of 
my Panno? of D. by fealty and ſuit of Court, if J grant over the ſervi⸗ 
ces of this Tenant, the ſuit is gone > becauſe the Gzante hath not the 
Mannoꝛ: But if the Caſtle be wholly ruinated, Si caſtrum fit penitùs di- 
rucum , pet the tenure remaineth by Kntght ſervice, and it goeth in be⸗ 
nefit of the Tenant, as to the guarding of the Caſtle, untill it be re-e- 
ediſied; but ward and marriage belongeth unto the Loꝛd in the meane 
time, 

72 After Maſte done, there is a ſpecial regard to be had to the conti⸗ Watt mi: 
nuance of the reverſton in the ſame Kate, that it was in at the time of 4iſpuniui 
the Waſte done; foz if after the Maſt committed, the reverſion grant⸗ 
eth it over, though he taketh back the whole eſtate again, yet is the 
Maſt diſpuniſhable ; So likewiſe if he grant the reverſion to the uſe of 
bimſelfe and his wife, and to his heirs, yet the Maſt is diſpuniſbable, 
and ſo of the like; becauſe the eſtate of the reverſion continueth not, but 


ts altered; and conſequently the Action of Walt foz Walk done befoze, 
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(which conſiſts in pꝛivity) is gone alſo, 

73 An Executoꝛ befoze probat may releaſe an action, albeit befoze Exccutoray 
probat he cannot bꝛing an action; foz the right of action is in him: So _ = 
alſo if two Executozs p2ove the Mill, and the third refuſe , yet he may Fn foie 
releaſe : It is other wiſe of an Adminiffratoz ; foz if A. releaſe, and af- ,,, 
ter take adminiſtrat ion, that ſhall not barre him; becauſe the right of 
action was not in himat the time of the releaſe made, 

74 If there be Loꝛd and Tenant, and the Tenant maketh a fe- A conditen 
offment in ke of Lands holden by Knight ſervice to the uſe of the Fe⸗ — 
off ce and his heirs, until the Feoffo2 pay unto the Feoffe oz his heirs 
100 l. atatime and place limited; the Feoffe dyeth, his heire within 
age; Here, the Lo2d ſhall have the wardſhip of body and lands convitto- 
nallp : Foꝛ if the Feoffoz pay the monep, and enter into the land, the 
wardſhip of both body and lands is viveſted, Vide pro ibid. 

75 A. by Indenture enrolled in Chancery in conſiveration of monep, uſc upon u 
bargains and ſels to B. the Pannoz of D. to have and to hold to B. and uſe. 
his heirs, to the uſe of A. fo? life, the remainder to the uſe of B. in taile: 

Here, becauſe the firlt grant to B. is an uſe by the Statute of 27 H. 8. 
and one uſe cannot be engend2ed out of another , the limitation of the 
t wo laſt uſes was adjudged void. | 

76 Aman gqtves land to two, habendum eis pro termino vitæ eorum » & Ceſtuyq#" 
eorum alterius diutatls viventis, ad uſum A. B. pro termino vitæ ſuæ, with- 
out moꝛe / and the two Leſſes die: In this caſe, it ſeemed to the Court 
ol Common Pleas that the eftate was determined, becauſe the eſtate 
upon which the uſe was created and raiſed was gone, «c, But Quzre, 
if ſuch an eſtate had been made befo2e the Statute of 27 H. 8. of uſes. 

77 A wit of extent was awarded in the time of Queen Mary, reture Ex: 
nable Quindena Martini, and the W2it is executed in the lite of the Nu: 
but befoze the return ſhe dies, and yet it was returned, and a _ 
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41. the Common Law. 


was thereupon granted in the time of Na@n Eliz. Quære, whether oz 
no the Extent was returned without warrant, 3 3 

7s In debt the Judgment was reverſev, becauſe there was no war- 
rant of Attoꝛny entted, and this albeit the Mit of Error was bzought 
the ſame terme, the reroꝛd remaining Till in the bꝛeaſts of the 7 uſtites, 
and the Plaintiff had pꝛayed entry theteof : Note, that both the firſt A- 
ion and the W3ft of Errour were bzought in Banco Regis. 

79 The P2ovoſt of Wels being Parſon imparſonee of the Parfonage 
of Winſam, leaſeth the tithes fo2 fifty years rendzing rent, which was 
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Dyer 130. 58. 


6 Eliz. 


Dyer 239. 4o. 


7 Hliz. 


alſo confirmed by the Deane and Chapter, but not by the Patron and 


Odinary, the P2ovoſtſhip was by Parliament unitey to the Weanaty 
cum primo yacare eontigerit. The P2ovolt dies, the Deatte accepts thi; 
rent yet the leaſe is not aifirmed by ſuch atceptante, foz the P zovolit5) 
leaſe was vdtv by his death, as it is of 4 Parton 64 Piebend ; It was o. 
vher wile of a Biſhop, Deatie, Abbot, xc. which were eteafve, and (be 
foze the Statute of i Eliꝝ. not printed) might make yiſcontinnarte; bu 
if the leale above hav bien fo2 life, it had not been void befoze entry ; 
Aiſo the acceptance above was to no purpoſe, fo2 the teverſion was ve 
terminen, and the name of ſucceſſton altered; As if Terant in Dower 
02 other particular Tenant make a leaſe and die, and he in revertivn o 
— accopt the rent, this is no aſtirmation, becauſe the reverſton 
is altered, 0 40600 858 | 
$0 Yob, 10 Dottoꝛ Leyfield agatnft Tifdale. 


41 Things incident are adhetenr to theif Supetivuts , of 
Principals. | | 


1 A man teiſed ot Lands in fee hath vivers Charters , Deevs, and 
Eptoences, and maketh à feoffment in fer either withoit witfanty, oz 


Co. intl pars 1. 


6. a. 2. 


with warranty onely againft him and his hetts ; In this tale, the Pur⸗ The Lord 
chaſer hall have all the Chatters, Deeds, and Tvidences , as incident Buckburſts 
to the lanos, & ratione terræ, to the eim he may the better delend land caſe. 


himſelf, having no warranty to recover in value; fozthe eviveites it 
(as it were) the finews of the land; and the Feotfo? being not bound 
to warranty, hath no uſe of them: But if the Feoffo) be bound to War⸗ 
ranty, ſo that he is bound to render in value, then es 475 of the ti⸗ 
tle at his perfl; and therefoze the Feoffee in that cafe halt have no vecvs 
that compꝛehenn warranty, whereofthe Feoffy2 may take ab vantage: 
Alto he ſhall yavoſach Charters as my ſerve him to vexuigu the Way⸗ 
canty paramount, Likewiſe he ſhalt have au Doevs ard Evtventeiþ, 
which are materfal fo2 the matntenance ek the title ot the land bijt 
other evidentes, which tontern the poſſefifort,an not the title of the land, 
as Court Rolls, ec. the Feoffee Wall habe them, as concortitaritiat 
incidentia to the n. | e l 8 Tn | 

2 Jf a man ſeiſed ol Lands as heite of the part of his Pothet , mil 
keth afeofment in fee, reſetving a tent to him and to his yefrs > this 
rent ſhall go fo tho hetrs of the part of the Father (vide N.B.40.50.) biſt 


if he had made a gilt in taile, o2 a leafe to lite , roſertith A reift, the 


heire of the part of the Pother ſhall have che redernon, and the rent al- 
ſo, as incident thereunto, A paſſs with tt; but the hetre of the part of 
the Pother ſhall not take 4bvaritago ot u convittorn annexed to the ſame, 
becauſe if is not incident to the reverffon, noꝛ can pute therewith, 
3 Jfa man han — en of a Pane) 5 ag heirs on the Jr 
Mother, and betoꝛe the @fatnte of Quiz emptores tertarum̃ had made a 
took ment in tos ot pattell, to hold of hem bp tent and ter vice, Abe 


they be newly treated, yet fo that they are parceli of the Patmoꝛ, thi 
hall with the reſt of the Pannoz deſcend to the heirs of the part of the 
Pothe! 


r, 


Co. l. 1.1, & 2. 


Co. Inſt.pats i- 


12. b. 4. 


| Co. ibid. 
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Mother , quia multa tranſeunt cum univerſitate, quæ per ſe non tranſeunt. 
Co. ibid. 4 Ita man hath a Rent-ſeck of the part of his Mother, and the Te- The like n 
nant of the land granteth a Diftreſſe to him and his heires, and the 4ificcf, 
G2antee dieth, the Diftreſſe ſhall go with the rent to the heir of the part 
of the other as incident oꝛ appurtenant to the rent; foꝛ now ts the 
Rent-ſeck becomea Rent-charge, 
Co. ibid. 19. 5 By the Statute of Weſtm. 2. the land is as it were appꝛopꝛiated The1any,, 
b. 3. (oꝛ incident) to the Tenant in tail, c to p heirs of his body: and therefo2e dent to 4, 
felt an eſtate be made either befoze os ſince the Statute of 27 H. 8. cap. 10. tenant in u 
* toa man and the heirs of his body; either to the ufe ofanother and his 
heirs, oꝛ to the uſe of himſelfe and his heirs, this limitation of uſe is 
utterly void; fo2 befos the ſaid ®tatute of 27 H. 8. he could not have ex⸗ 
P.14Jac.in ęcuted the eſtate tothe uſe : And ſo it was adjudged in an Ejectione fir- 
B. R. mz between Cooper Plaintiff, and Franklin, &c. Defendant, 
Co. ibid. 22. 6 The pollibility of having heirs to inherit is fo inherent and inct⸗ mant 
d. z. dent to a man as long as he lives, that it cannot by any ad of his be ſe- hr hen 
vered from him during his like , ercept when his blood is cozrupt by at- Iimiaçna 
T, 23 Eliz, finder, ec. And therefo2e at this dap, ſince the Statute of 27 H. 8. cap. himſclfe, 
Fenwick and I %. Ik a man ſeifed of lands in fee make a feoffment in fee, and depart 
Mitfords caſe. Vith his whole eſtate , and limit the uſe to his daughter koꝛ life, and af- 
ter her deceaſe to the uſe of ig loune in taile, and after to the right heirs 
of the Feoffo2 ; In this caſe; although he departed with the whole Fee⸗ 


ſimple by the feoffment , and limited no aſe to himſelfe , yet hath he a 
reverſion;fo2 whenſcever the Anceſtoꝛ takes an eſtate foz lite, and after 
a limitation is made to his right hetrs, the right heirs ſhall not be pur: 
chaſers: And here in this caſe,when the limitation is to his right heirs, 
and right hetre he cannot have during his life ( foz, non eſt heres viven- 
tis) the Law doth create an uſe in him during his life, untill the future 


uſe cometh in eſſe, and conſequently the right heirs cannot be purcha⸗ 
fers; And there is no diverſity when the Law creates the eſtate fo 
life, and when the party: And if the limitation had ben to the uſe of 
himſelfe foz life, and after to the uſe of another in taile, and after to the 
ule ol his own right heirs, the reverſion of the kee had been in him, be- 
cauſe the nſe ofthe f& continued ever in him; And the Statute doth ex- 
ecute the poſſeſſion to the uſe in the ſame plight, quality, and degr&; as 
ths uſe was limited, 

7 Jfa man make a gift in tafle, 02 a leaſe foz life; the remainder to Void rem 
his own right hetres, this remainder is void, and he hath the reverſt- der. 
on in him; foz the Anceſtoz, during his life, beareth in his body (in 
judgement of Law ) all his heirs; and therefoze it is truly ſaid, that 
hæres eſt pars anteceſſoris: And this appeareth in a common caſe ; foz if 
Land be given to a man and his heirs, all his heirs are ſo totally in 
him, that he may give the land to whom he will. 

$ Albeft Tenant in Frankmarrtage is eſtœ med in Law a fre te- Frankmani- 
nure, til the fourth degree be paſt, pet the Don&s in Frankmarriage ge. 
ſhall immediately make fealty ; becauſe fealty is incident to every te- F<2") 
nute (except Frankalmoigne) and cannot be ſeparated from it. 

9 If a man make a leaſe foz years, and reſerve a rent to him and his Rent incident 
Executors, the rent ſhall end by his death, becauſe the heire hath the re- to che rere 
verſion, and the rent is incident to the reverſion, fion, 

Co. ib. 66.4.1, 10 Fealtyts incident to Homage, becauſe it is a part ot Yomage, xeiry. 
” all the woꝛds of Fealty being compꝛehended within Yomage, Mirror 
cap. 3. | 
11 Asfealty is incident to Pomage, ſo Pomage andKnight ſervice Fealcy, He- 
are incident to Eſcuage, and by the grant of ſervices Eſcnage paſſeth e kee. 
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12 If Tenant by Anight ſervice maketh a gilt in kalle, and the Dos Co. ibid. 77. 2, 
nie maketh a Feofment in fe, and the Donee dieth his heire within . in Sir The- 
K him; becauſe he is his Te- 77 
nant in tight: But if the Feoffe vie, his heire within age, the Dano: T. 1} Eliz. in 
- ſhall not have the M arvchip of his heire, but the A 02d paramount; be- C. ue cur. 
cauſe he is Tenant in fair to him: either ſhall the Donoꝛ avow upon 
the Feoffee oꝛ his heire, fo2 the ſervices due unto him; becauſe he 7 
in his Avowzy ſhew the reverſfon in f& tb be out of him by the Feo 
ment, and conſequently the ſervices incident to the reverſion are fo 
oat ol him, but he ſhall avow upon the Done and his iſſue ; And thus 
are allboks that ſem to be at variante either anſwered , o: reconciled. _ | 
13 Shere can be no tenure without fome ſervice ; becauſe the ſer- co. ibid. 52. 
5 tenure, and is incident unto tt. b. 1 
Ot Anctdents there be two ſoꝛts, viz. ſeparable and inſeparable ; Co. ib. 93.94.15 
— rents incident to reverſtons, ec. which map be ſevered: 
Inſeparable, as fealty to a ræverſton oꝛ tenure, which cannot be ſeve- 
ted: Foz, as all lands and tenements within England ate holden of 
ſame od o other, and either mediately oz immediately of the King, 
ſo to every tenure ( at the leaft ) fealty is an unſeparable incident, ſo 
longasthe tenure remains, and all other ſervices, except fealty , are ſe⸗ 
verable. ; 
15 The tenute in Frankalnioigns ts att incivent to the fnheritable © * ibid. 3 2, 
blond of the Gꝛantoꝛ, and cannot be transferred os foꝛtetted to any o- 
ther, no moze than a founderſhip of an houſe of Religion (which is — 
tended to he in Frankalmoign) oz Homage Anceftrelt, o2 the 
contia formam Ee offament i, oʒ the wait of contra formam echo 
other intident to their inheritable blond: but it is notnetvent infeparable; 
foythe Lo2d may releaſe to the Tenant in Frankalmoigne 3 any then 
the tenure ts extintt, and he ſhall —— ol the Lozd paramount by fealty, 
as in the caſe of Lictleton, See. 1 39. 
19 A rent-ſervice be behind, the Low may diftain fo2 the arreare, Co, ibid, 143; 


* becauſe fealty is int ident to rent-fervice , and where fealty, tc. is inci⸗ i 


dem to the rent, there is a diſtteſſe alſo intident᷑ theren 


17 Inthe caſe of a gift in taile, leaſe fo2 life, oz years, the lealty is an 1 


incident inſeparable to the reverſton, ſo as the Bono 03 Lefoz cannot * 
grant the reperſion over, and ſave to himſelfe the fealty oz ſuch like ſer⸗ 
vice; but the rent may be excepted , becauſe the rent although ft be in- 
cient to the reverſion; pet is it not tnſeparably incident. 

18 At a man maketha gift in taile without any reſervation, the Do- Co. Inſt. pars 
nie ſhall hold of the Donoz by the ſame ſervices that he holds over; but 43. 
otherwiſe it is of an effate foz life 02 yeares ; foz there it he reſerveth * 
nothing, he wall have fealty only, which is an incident inſeparable to the. 

reverſion. 


19 Jfthere be Low and Tenant by fealty and rent, and the L od by Co. ib. 150.4. 3. 
his ded reciting the tenure, releaſeth all his right in the land, ſaving & 4. 
his ſatd rent; In this caſe, the Deignozp temains, and he ſhall have the 
rent as a rent ſervice, am alſo the fealty incivent unto it; fo? in ſaying, 
the ſaid rent, it is as much as if he hav ſaty, che rent ſervice, whereunto 
fealty is incident. 

20 Ifthe Doris holy of the mean nal? and crtain ront,anvthe 
Dono? grant the ſervices to another , and the Wenant attozne, fome Þ. 
have ſato, the rent hall not paſſe ; becauſe 8 cannot paſſe but as 
a rent ſervice, being by the name of ſervices: And the fealtp 
cannot-paſſe ; becauſe tt is an incident 2 But 


of the grant ft was a rent ſervice in the Gzantoz, am 
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| that it wal be a Reat-fervice in the hands of the Gꝛanter / at. 


Co. ibid. 1 48. 
b. 3. 
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Littl. S. 225, 
Co. ib. I 50.4, 


Litl. S. 226, 
217. 


Co. ibid. 15 o. b. 


Co. ibid. 68. à. 


bo 
Co. ibid, I 51. 
b. 1. 
Littl. $. 228. 
Co. ib. 1 51. b. 
35 4. 


Co. ibid. 192, 
a. 3. & 214. a. 2. 


Littl. 348, 
Co. ib. 215. b 3. 


21 At a man maketh-a leaſe fo2 life of Black acre, and White acte, Ac 
reſerving two ſhillings rent, upon condition that it the L eſſe Tdth ſuch Nen 
an aa. ac. that then he all have k in Black acre, the Leſſee perſo ms oned. 
the coadit ion; Bere, albeit by relation he hath: the tte Ample abinitio, 
yet ſha the reat be appoꝛtioned, £02 that tie reverſion of one acxe, 
whereunto the rent was incident, is gone from the Lefloz, none 36t _ 

2 If there Lo2d and Tenant, and the Tenant holds of the Und Pic 
by teaite and certain rent and the Lo2d grants the rent by bis dn to f 
another, ec. reforviag the fealep; and the Tenant atto2ns to the Glan: bomzg 
tee of the Rent ; Pere, ſuch 4 rent in the hands of the Gꝛantie in not : 
Rent-ſervice , but Rent⸗ſecke; becauſe the power of diſtraining re⸗ 
mains ſtill with the Load, as an incident to the fealto , which de-thath 
reſerved, xc. Do it is likewiſe where the Tenant holds by homage ; ſe⸗ 
altp,aud rent, and the Loꝛd grants the rent, reſerving the Yomage, + 
£6, hut in this laſt caſe, if the Lo2d grant a wa the Yomage; ſaving un ; 
to himſelfe the reſt of the ſervices , and the Tenant attomn, ec, In this 
caſe, the Tenant all hold the land of the Gzante, and the Lo2v ſhall 
have the Rent, but as a Rent⸗ſeck, and ſhall not diſt rain foz it; becauſe 
the power of diſtraining doth (of common right) go along with the Vo» 
mage and Fealty, Fealty being an inſeparable incident to Momage, 
and Dillrofle the like to Fealty, ic. $1 F438 N | 

23 Incidens is a thing appertaining to, 02 following another as a Deja, 
moꝛe w202thy 02 pꝛincipall. dts wet; t 21 

24 A a man lot lands to another fo2 terme of life, reſerving rent, it = 
he grant the rent, gc. ſaving the reverſion , «c. the G2zant&@-hath the auh 
Rent as a Rent-ſock, foz which he canuot viſtrain ; becauſe: the fealty ident 
(unto which the DiCrello is incident) doth ill remain in the Gzanto2, cereria 
as an inſeparable inc ident to the reverſion; fo2- albeit the rent be alſo 
incident to the reverſton, pet it is ſeparably incident. whereas Fealty is 
inſeparably incident unto it ; ſo that although, when the rent was firſt 
reſerved, it was.Rent-ſervice, and ſo by conſequent had Fealty ann di⸗ 
ſtrelle incident unto it, yet being now by the grant fevered from the 
reverſion and Fealtp.it bath loff the p2iviledg of diſt reſſe, which always 
tnſeparably adbetes to the Feaity, xc. Neverthelee,in the ſaiv caſe, if 
the Lefſoz grant the reverſion foz life, æc. the rent ſhall paſſe therewith 
as incident to the reverſion > and the G2antee ſhall then hate it as a 
Rent-ſervice, wharoagts Diſtreſte is incident, betauſe it then pafſeth by 
the grant of the reverſion, as with the ſuperiour oꝛ pꝛincipall, and that 

t —— in the Gꝛant, cum pertinentiis, &c. 


25 Jf two Joyntonants make 8 leaſe foz life; reſerving arent to one Jona 


of them, the rent ſuall enure to them both, becauſe the reverſſon-re- 
matns in Joynture ; and therefoze the rent, which ts incident to the-re- 
verſian wall * my in jopntare; ec. unteſſe the reſervatian be by 
I then be onelp to-whom it is reſar as, wall bare it cc. 
lo alſo a ſur tender te ans hall eaute to both, rn 7 | = 
If thero.be 020499 Tenant» and the Tenant make a leaſe to: Nem in 


26 | 
lite, reſerujng te him an d his wien an annual rent, dc. amd after the 52 ** 


on. 


Leſtoꝛ dies without heire, ſo that the reverſion falls to the ond by way 
al E it fo2 lie ia behind 3 In this caſe, 


ko the Rent arrear, atheit-it was Eh 


im aud his heirs 
l r 363 ens. 1 1 
{t (88 Litzlecon ſaith; Sec. 362.) a Tenant in taite may: 
barred rom making any alienation and diſcontimuanceof 
ht 


! 


peſcriptio in- 
cidentium. 


8 t. 31. H. 8. 
19. 


aident ſervi- 
2 hal ot be 


| 1-46 4 
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1 it ſpeci- 
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the other ſervices, and ſhall pay the Lo2y nothing, but 


the Common Law. 

his eſtate contrary to the Statute of Weſt m. 2. yet cannot that titate be 
ſo tlogged by a condition, that the incidents which are by Law annexcy 
unto it, may be barred 02 ſeverey from it. Now the incident; to ane- C0.1.4.41:2 K 
ſtate taile are, 1 To be diſpuniſhable of waſte; 2 That the Feme of Sir 4»cboxy 
the Done wall be endowed, 3 That the Baron of the Feme Done lame 
(after iſſue ) ſhall be Tenant ty the Conrteſie, 4 That the Tenant in ae & 47. b. 4. 
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& 1. 10.3 8. b. 4. 
Mar) Port in- 
tons caſe, 


taile may ſuffer a common recovery: And therefo2e if a man make a 

gilt in taile , upon condition to reſtrain the eſtate from having any of 

theſe incidents, the condition is repugnant and votd in Law: And foz 

this cauſe it is, that a Collateral oꝛ lineall warranty with aſſets , in 

reſpec of the recompence;, is not reſtrained by the Statute cf Donis 

conditionalibus, no mo2e is a common recotery in reſpec of the intended 

recompence: And Littleton there to the intent to exclude the common 

recovery, ſaith, Tiel alienation & diſcontinuance, joyning them toge⸗ 

ther. | 

28 They that have Conuſance of any thing, are to have Conuſance co. 

alſo of all incidents and dependants thereupon ; Foz, an incident ig a b. 4. 

thing neceſſarily depending upon another. Vide 64. * | 

29 By the Statute of 21 H. 8. cap. 19. it is enadtd, That it the Lozd Co. ibid. 269, 

ſhall viſtrain upon tte Lands and Teyements holden, dt. that he map b. 1. 

avow, at. upon the ſame lands, at. as in lands, it. within his Seiano; 

ry. et. without naminget any perſon certaine, and without makjng 

avotwwzy upon a perſon certain : Bere, albeit the purview of this ac be 

general, vet all neceſſary incidents are to be ſupplyed, and the ſcope and 

end of the Act to be taken; And thrrefoꝛe although he ned not to make 

his avew2y upon a perfcn certain , pet he muſt alleadge ſeiffn by the 

hands of ſome tenant certain within foꝛzty ears ec. 8 
30 Ik there — — — Tenent, and — —— holds of 

Loo2d by the ſervice of Fealty and xx s. rent, ifthe Lo2d by his Ded 1.305 b. 3. 

ton ür me the eſtate of his Tenant to hold fo? xi d. oꝛ foꝛ a —. — 

In this caſe (ſaith Littleton, Sect. 538.) the Tenant is diſcharged of all 

| agur out what fs com- 

pꝛiſed within the ſame confirmation: Neverthelefſe; theſe wozds are 

thus to be under ſtood, that the Tenant ſhall not render any moꝛe rent 

02 annnal ſerbite to the Lob, than is centained in the Ted; but o⸗ 

ther things, not withſtanding the ſaid confirmation, the tenant wall 

pield to the 1 02d: as teliefe, aide pur file marier and aide pur fa ire fitz, 

Chivalier; becauſe theſe are incidents to the tenure, which do in re- 

maine , and ſhall not be viſchargev without ſpetial wozds, ty the ge⸗ 

neral woꝛds of all anions, ſervices, and demands IT 
31 At a man hold of me by Knight-ſervice, Rent ⸗ſuit, ic. 

leaſe to him all my right in the Seigniozp, 


ibid. 227. 


his Co. Inſt. part 


and J re⸗ 


excepting the Tenure by Ins 


Knight-ſervice, 02 confirme his eftate to hold cf me by Knipht-ſervics 


enely , fo2 all manner af ſervices, exactions, and demands; pet hay 
the Lo2d have Ward, Partage, Reliefe, Ayde pur file marier, & pur 
faire fitz Chivalier; $02: theſe be incident to the Tenure, which doth 
ſtill remaine. e | 

32 Where a Leaſe f62/ terme of-peares 07 life; 'v2 a gift in taile ts 
made to.a man, reſerving rent, ec,” if the Lefſo2 02 the Donoz grant 
thereverſion to another, and the Tenant att62nes , the rent paſſeth 
to the Czante , albett the Deed of the grant of ths reverſion make 
no mention of the rent » becaufe the rent is intident tothe ceveriion 


g 7 


but not & cowerſo; fo2 if a man in this caſe will grant the rent, ſas 
ving the rererfion, albeit the Tenant attozne, pet that tent is but a 
rent-ſecke; it. | Sn 


Co.ib.319,2.1; 
Liu], $573. 


D 2 3330 
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Co. ibid. 319. 33 If the; Leſoz diſſeiſe Tenant fo2 life, oz onſte Tenant fo2 A renthg 
2.3.9 _ peares, and maketh a Feofment in fee, by this the rent is reſerved ; dent or un 
The Denne ®* Upon the Leaſe tor Ille al peares in not extincnithed; but by the regrefſe fergas, 
"in. e the Letter the rent isreviven, becauſe it is incident to the reverſion; 
And ſs it hath bien avjudged: But if a man be ſeiſed ofa rent in t, and 
diſſeiſe the Tenant of the land, and make a Feofment in Fe, the Te- 
nant re-entreth , this rent is not revived : And to note a diverſtty be⸗ 
t wien a rent tacizent, and a rent not incident to a reverſion; ec, 
Lirtl. S. 59, 34 It J be ſeiſed of aPanno? parcel in vemeſne and parcel in ſer⸗ 
S bid. 224. Vie» and I give certaine acresof land, parcel of the demeſnes'toa- 
big. 24. nother in taile, rendzing rent; in this caſe, it be viſleiſed of the 
Pannaz, and al the Tenants attozne, and pay theit rents to the Dil- 
leiſoꝛ, and p Tenant in taile aiſo pay to him p rent by me reterves and 
after the PiCeiſo2 pies, and his heir ts in by veſcent ; yet in this caſe 
J may well diſtraine the Tenant in taile and his heires fo2 the rent ſo 
by me reſerved; becauſe the rent reſerved is incivent to the reverſt- 
on; and the reverſion of the land given in taile is till in me notwith - 
ſtanding the difſeiſin and deſcent; foz as long as the Dont in tail is 
in poſſeſſion , he pꝛeſerves the reverſion in the Wonoz , and to long as 
reverſion continues in the Donoꝛ, ſv long vo the rents and ſervices (as 
fncivent thereunto) belong to the Dono2 ; neither can the Donoz be 
put out of his reverſion, unleſſe the Dont be put ont of his polleClion, 
and if the Donee be put out of his poſſeſſion, conſeguentiy is the Do- 
no2 put out of his reverſion : Bat if the Donee make a regrefle am 
regaine his eſtate and poſſeſſion , thereby doth he ipſo facto teveſt the 
reverſion in the Dono7 ec. There is the ſame reaſon of a Leaſe foꝛ 
life o2 eares, rendʒzing rent, ec. | L 
35 Be that hath a remainder expectant upon an eſtate taite, ſhall E pl; 
have a wait of Error upona Judgment given againſt the Lenant in meg 
tile, albeit there was no ſuch remaimer at the Common Law: „ 
Foz when the Statute de donis conditianalbus enabled the Demo? to 
limit a remainder upon an effate taile, all ations which the Common 
Law gave to p2fvies in eſtate, are by the ſame au, as Yncivents, tmpli- 
citely given alſo accoaving to the rule of the Common Law ; And there⸗ 
fore as thoſe in reverſion o remain der, expectant upon an efate fog 
life, ſhall have a wait of Error by the Common Law, of a judgement gf- 
ven againſt Tenant foz life, although they were not made parties by 
atve,pzaper, voucher, os receipt; o alſo, ſince the ſdtatute de donis con- 
ditionalibus, ſhall he have, that hath a reverſion oz remainver expectant 
upon an eſtate taile. | 
Co.1.4.3.3. 36 The ſetun ot a ſuperiour ſervice ts ſeifin of an inferio} ſervices, Sup 
cal® tuciventanto it, as ſeifin of Eſcuage is ſein of Pomace and Fealty, 
amd ſefſinof Yomage is ſetũn of Fealty , and ſetin of Rent is ſeifin of 
Fealty, where the Deigniozp is by Fealty and Rent. 
Co. l. A. 23.2.1. 37 Where (by the cuſtome of a Coptholv uno) plaints have been 
Deal & Rig- made in the Court of the Pannoz in the nature of reall actions, if a 
dens caſe. recovery in ſuch aplaint be had againſt Tenant in taile ( admitting that 
Copthold land map be intalled ) that recovery ſhall wozk a diſcontinu⸗ 
ance, and ſhall take ata the entry of the iſiue in tate, ; toa, in as murh 
as plajnts tn the nature of real actions are warranted by the tuſtome, 
tsan Incivent, which the Law aunexeth to the ſaid cuſtome, vir. 
bags be recoverp ſhall make a diſtontinuante ; which agrees wich the 
reafon of che principall point in Browns caſe, Co. I. 4. 21. a. And the 
parent was given in B,R.M,36, & 37 Eliz. betwixt Clan and Peale, 
oc. 1417. 
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38 Jf a Coptholver is feiled by koꝛtce of ſeveral Copies, viz, of Black Co. l. 4. 27.4. 4. 


acre by 4d. rent;of White acre hy vj d. and of Gen atre by xij d. rent, 1. verers caſe 
and he makes waſte in part of Black acre, oz makes feoffment of it, 01 per ke "Ry 
denten the rent of i, wherenpon Blatk acre is foztefted ; his is ni . bd. 8. 
fozfeftore of White acre,0zG2en acre ; fo2 althongh they are all in one 

"ane copy- and the fame hand, pet every of them is ſeverally holven, and to every a 


cre there fs a Teverall convftion (as an incident) impliciteip annexen| 
unto it, fo that the fozfefture of one, cannot be the fo2tettare of any of thi| 
other; becauſe the ſeverall conditions in Law vo-fnſue the ſeverall te: 
nures : Sv likewiſe it the Copiholder of the ſaid thz& acres ſurrende 
themaltogether in one ſurrender to the uſe of A. and his heirs, and thi; 
Lon admit A. accozdingly , Tenendum per antiqua ſervitia, inde pris 
debita 8 de jure conſuera , d to the like effec, and A. commits fozfeituri 
in Black acre,he ſhall fo2feft onely that. and neither of the other; Fo3 thi} 
ſaid Tenendum (reddendo fingula ſingulis) continnes the federal tenures 
In itke mariner ff vivers ſeverat Coptholvs eſcheat tb the Lo7v; and h 
re-grant them to another, Tenendum per antiqua ſertitia, &c, thep a 
be ſeverally holden, as they were befoze the E cheat, ttt. 5 
29 Jfa man hathſeverall Coptholy lands holden byTſeveral ſervices, Co. l. 4.28.2. 1. 
the L020 ought to afteſte and demand fines ſeverally tos each parcell 15 etre 
ſeverally-holden ; Foz, the Tenant may refuſe to pay the fine fo) nt: and, cate 
parcell and fozfeft it, and may pay the fines fo2 the other ; becaaſe 
every ſeveral tenare hath a ſeverail convitton . 8 (as an fn» 
tident) tac itè annexed unto it; And therefoze the Loꝛd ought ko: every 
ſeverall tenure, to affcfſe and demand a ſeverall une. | ; 
40 Mun Eliz. grants to one Mitton the offite of Tlerk of the Coniſ⸗ Co. I. 4. 33-4; 
te Court, or the Shire. Clerk of the County of Somerfer with all fies, e. 3; s. 
(03 terme — his lite, an after the Quten makes — 1 | b . 
heriffe of the ſame County, who interrupts Micron, clatming Th: 
which was granted to him, as arbiny memory to dis dice 12 : 
Ec. Any it was adjudged, that the County Cvart, and the entring ot 
all the pꝛoctedings in it; are fo tnctvent to the vifite of Syeriife, this 
thep cannot by Keotters Peters be divided krom it; ail albeit the ſai» 
grant mas made to Mitcon, when the officeof Sheriffe was void; pit 
when the Nacen makes u new SheriTe, he wall avoi ft, xc, 4 
41 Tempore vscationis, of the office of Chtele Juſttre of the Common Co. bid. 2 EI. 
Banke, Auten Mary grants the office of the Exigenter of London to dre Dyer 175. 
Scrogges, and it was holven votd; becauſe it was incident to the office q 
Chiefe Juffice of the County, which the Queen conlv not have; Ann 
. S g h — 1— df Cottijs Ce. 1-4-34.4.r 
42 made 6 Y of on- C. 1-4-34.4-1- 
ties are void; becauſe the cultovy of Gxoles of Counttes of right do be⸗ g 5er 1er 
long i are by the Law annexed e incident to the office of Vier doth 75 jufices. 
very well appeare by the judgement in Parliament , Anno 14 E. 3. cap. 
10. by whith it is oꝛdained, that all of Counties wall be te ſon⸗ 
ev to the Sheriffs, and that the Sheriffs ſhalt agatn harte the cuſtody, pt 
the ſame Gaols, aa in times paſt was uſed, and that they ryouls put in 
ſuch Gaolers, fo which they would anfwer, ww. N ä 
43 In a demiis oc L and, when u covenant extends to u thing in a Co.J.5.16.. 


parcell of the Pemile, the thing to he done dy kd2ce of the 0 
quodam- modo inctvent. and appurtenant to the thing demiſed 1 
ranne with the land, and alſo binde the 
not boum by expzelſe wosos,; But when the Covenant extends tc 
thing which hath not efſencs at the tinte of the K 3 
which hath not efence , cannot be ſatv to be incident 03 annertd to 5 
thin g demiſed, and therefoze in that caſe the Aﬀigrie ſhall not be 2285 
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nc, A 


* 


3 


to it> unieffsſpeckaliy named ; As it the Leite covenant to reparre t 
youſos,, 


«a 
The Reaſon of Max ut 
and extends to the ſuppoztatt- 
uodam- modo incident and an⸗ 


Co. ibid. b. 3. 


Co. ibid. 17. a. 
4. 
ron and dies, the Baron ſhall have an aa ion of 
upon the covenant in Law by fozce of theſe woꝛds, 
alſo upon the expꝛeſſe covenant, becauſe ſuch a co- 
| the land, and is incident unto it: There is the ſame 
Aw ofa Ten 1-4 Statute. Perchant y, 2. Statute Staple > Elc- 
ler g of a terme Told by fozce of an Execution ; fo2, in that caſe alto, 
Wy nder of the terme ſhall have an action of, Covenant, as a thing 
4 60 nv, al bett all theſe come to the ferme by ad in Law, at. 
0 likewiſe ffa nan grant to big Leſſee fo2 years, that he an have ſo 
many Cſtoters, as wal ſerte to epaire his houſe, oꝛ to burn within his 
Honſe, o2 the itke, during the term; this covenant is as an incident and 
| . appertinent; that reins with the land, in whole hands ſcever it fals. 
Co. I. 5, 47.2. 45 In a general pardon, when an offence is excepted, all the incidents 
3 aͤnn dependants thereupon are Alſo excepted» whether they be cozpozall, 
caſe, 0 unitary, c. r 8 | RT. TE 5 Het 
ib. 6.9.2, 4 If the Ring grant lands in fe, Tenendum de nobis, dc. per ſervitiũ * 
ebe, Hf os 2 e ſolummodo pra omnibus & el ali — 
cafe. ſryitiis,e, This tenure is ſottage in chief, and in as much as fealty is not nan 
iu tdent to every Rent ⸗ſervice, the Law annexeth fealty unto the ſatd | 
kent, and then theſe wozds, pro omnibus aliis ſervitiis, axe to he umeritod | 
dk other ſervices, which the Law doth not imply, o; ad unto the rent 
ſo that then the tenure ſhall be by a Roſe any fealtp, ec. | 
Co.1.670.2.3 47 Ifthere be Lom and Tenant by Fealtp and Rent, and the 
Sir Mojle  L-02d.difleiſes the Tenant of the land, and makes ſecffment in fe , by 
Fincher caſe. this the Seignozp is extind; but if a man make a gilt in taile, 02 a leaſe 
tos lite, ec, rend2ing rent, and As Ae enant in taile oz to life,. et. 
and make feoffment in f& ; Here, albeit the eflate paſſeth to the Feof- 
et en the Donge 02 L lte re · enters, he ſhall revive the rent, as 
an incident to the reverGon .: There is the ſame Law alſo of a leaſe 
to years, ft. =O Os * 16h 954-05 <1: £ 
Co.1.7 ab. 48 Ligeange. ia g true and faithful obedience of p ſubject due to his 11cgurc 
caluins caſe. 55 veteign; 0 this allegiance and obedience is an intident inſepara⸗ Incident. 
eye every tab tor as ſoon as he is boan,, heoweth by birth: right 
1 lige unce and o . 25 * 7 IF . 
0.7. 18.23. 49 There be regularly (unleſſe it be in ſpectatcaſes) tine incidents i 
ente of the Bing. 2 That the place al his birth be within the M ings 
© Pvypiiniton ; Any, : The time ol his birth ig chiefly to he toni deres, foꝛ 
he e 5 MAIe bozr'e of. one Aingdome , that was bean under 
. 80 of | 
Aingrome veſceny to the King of theother, 10 B. 707707 f 
| 2 "50. It a man he n heute in riaht of his wile; and another F ſtoven is 
one code. ©rants ko the Baron and his hes to have ſufficient Etovers to burne — 
81444 #95} >, ö p . . in 0 


A of another, Kin.gvome; albeit - afterwarvs one 
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in the houſe; In this caſe the Eſtovers ate incident and appartenant 
to the houſe, and ſhall delcend to the iſſue of the Faron and Feme : Sy 
likewiſe, if one hath an houſe of the part of the Bother, and one grant ty 
him and his hetres competent houſe=bot to be burnt in the ſame houſe } 
Here, thoſe Eſtodets are incident to the houſe ; and therefo2e, albet( 
that was A new parchafe; pet it ſhall go with the houſe to the heire of thi; 
part of the other. 22 | 

51 Untoevery Fine impoſed in Court, Impꝛiſonment is incident Co. l. 8. 5 b. 3. 
And therefoze in all ations, Quare vi & arms, as Reitous, treſpaſſe, vi & vecthers caſe; 
armis, &c. if the Defenvant upon judgement given againſt him, be ſt⸗ 
ned. he wal allo betmpziſoned ; Foz, when the jadgement is, quod de · 
— > i that is as much to ſap, as quod capiatur, quouſque finem 
ecerit, &c. | 5 8510 

52 Ata min make ajeaſe ot th acres all of emuali value per annum, Co.1.8.79.b.3 F 
rendꝛing 38. rent,andthe Leſſo2 grants the reverſion of oneacre, and t weilt 
p Tenant attozns, the Gxant& ſhall have 12 d. rent; , albeit therg, <ac- 
was but ongleaſe, one reverfion, and one rent, pet that rent being inct- | 
dent to the reverſion; which was ſeverable , ſhall therefozt attend upon 
the reverſion, and upon every part of tt. N cn, 1 

53 When a body politique is tnco2poated by pꝛeſcription by a cer- ©, lib. 10.25 
taine name, then to impleav, oꝛ to bo'tmpleaved, to grant and purchaſe; b 4. The caſe 
xc, are things incident anto t. | of Suttons 

54 It the Dones tu taite holds of the Woftoz by fealty, and the Do: pig þ 
noz by deed inrolled grants the fealty to the King, that grant is meerly <*: = , 1 
vob; becauſe fealty ts an incirent inſeparable to the reverſion , as ft Ceilzdgt cal. 
was helden 26 Aſſ. Pl. 66. Do alſo it the founder of a College, tc. wil 
grant his Founverſhtp to the King by det inrolled, that is void; be- 
taule it is inſeparatle to the bidovy as tt was holven, Tempore H. 8. B. Rx. | 
tit. And therefoze if-befage the Statute of 18 Eliz. cap. 2. (which was to 2 
mae good a Gzants mant 62 to the Amen) a grant hay fc? 
been mads to the QAuren ot tuch bie tnc{dents - as of a Foun- 
verſhip, oz of ſuch ſervicex.of Donegtn tale, as ategeſato, that Act 
— ai made ſary grants 'govv 3'dvcaaſe-fach things are not 
gran fc. * | x 14 8. 

55 Eovers oz wood granted to d burat in ſuch an houſe ; ſhall go . Elz. 787. 
to him that hath the houſs, by whatſoever titis he hathit ; oz odr in nie. Et 5 


parably intident to A | 
56' Tod andTLenant by Fealty ans Damage, the-Lozd roleafeth 7 E. 3. 11. 

his feaity ; this is vota;tor-Fealtpto tnetventto Homage. Finch 25. 

57 An-office of gill ann vil 3 02 àn Annaity: pro concilio im- 12 Eliz. 379. 

pendetido, cahnot be foofetter by attalnoer. of Treafon, Finch 15. 

e Falrs: Any thorelotwons cannot grans hs Pain ay kn; ee 
ders to a Fatre ; And thereto ze ons cannot grant rh o e, cidents 34. 
reſerving thole Coutta, inch 15. m td nn ee 
59 Where one holveth of a mai to kerpe his Caftie, the Lo2d cans 31 E. 3. Aſſiſe 

not grant his Caltle-gruary, reſerving vi Caſtle. Finch i. . 

60 It hath been ad udged, that where two Copateenets make partt- Co. inſt. pars ĩ 

tion of lan, and the one mave a covenant with ths: other, to acquit her 3 34.6.4. 

and her heirs of a ſait that iCnev out ot ths land; the alten⸗ 

ed; In this caſe, the Anignes ſhall have an action of Covenant, aibeit 

he was a ranger to the Covenant > becauſe the acquitall dio ran with 

the land, and was fncivent unto it, in whoſe hanvs ſoever it ſhonly 


come, 42 E.3.per Finchden. 15 1 it freq;/7 1 0 
6+ A. ſeiſed of the Þannoz of D. whereof a Chappel was parcell , a Co. ib.; 85. a. 


P3402 with the atontofhis Covent | 
A. and his heirs to celobzate Divine Service in his CThappet weekly, 


| I, 
fo hs Lend of th fly Heer nw hs ſervants fr, Ju gta nee s 


| 
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ACignees ſhall have an aa ion of Covenant, albeit they were not na⸗ 
med, fo2 that the remedy by Covenant doth run with the land, to ge 
damages to the party grieved, and is (as it were) intident and apput⸗ 
tenant to the Pannoꝛ : But if the Covenant hay been with a ſtranger 
to celebꝛate Divine Her vice in the Chappel of A. and his heits, there 
the Allignee ſhall not have an action of ; fo2 the Covenant 
cannot be annexed to the Pannoꝛ, becaufe the Covenantee was not ſet- 
| lied ol the Pannoz, IP 
B. N. B. 138.1. 4 62 Jn ſome caſe the heire ſhall have an action of Detinue fo; Char- a detinus 9 
N ters, albeit he hath not the land, as ff J be enfeoffed with warranty, charter. 
md A enfeoff another with warranty in tee; Here, my hette mal have a 
Ait of Derinuefoz the dev, by which A was enfeoffed, to the end he 
may have the advantage of the warranty, c. 
Co. 1.7.9.b.1, 63 Ligeance and obevience on the Subjects part to his Pzince, is an Ligcanceing 
| Calvins caſe. jnſeparable incident to that power and p2otecton whereby the Pzince P.rabh in 
map command, and ought to defend his Subject; An this ligeance „e, n 
and obevience, which that power amd pzotection thus daaweth after fly. 
them cannot be locall 02 confined to any certatn place oz A ingdom, but 
follows the Subject whetherſoever he goeth ; Aus therefoze tt is truly 
rain, Qui abjurat regnum, amittit regnum, {ed non Regem, amittit patriam, 
ſed non patrem patriæ, &c. foz not withſtanding the abiurat ion, he ſtil 
oweth the King his ligeance, and till remaineth within his p2otecton; 
becauſe the King, if he pleaſe, may pardon and refoze him to his Coun⸗ 
trey again; ec. | | | LES CIV U. iu 
Lictl.$ 366. 64 Ik a man ſeiſed of lanvs in tee lets them fo2 life without deed, A conan 
Co. Inft. pars xendziug rent with clauſe of re-entry upon non-papnent of the rent, incident uu 
1. 225. b. 4. whereupon it the Leſo2 enter, and the Leite bzing an Alſize of Novel tate forlk 
Diſſeiſin, the Juroꝛs may ſinde the matter at large, anv the InTices 
ought to ad judge it foz the Tenant; albeft (regularip) a condition ia not 
valid without deed ſhewed in Court; ans that the -KLefſoz ew no deed; 
foz they that have conuſance of a thing, are to hau conuſante alſo of all 
incivents and dependance thereupon, and (in this caſe) the condition ts 
an incident necefſartly vepenving upon the eſtate foz life > which was 
perfeced bp livery, Vide ſupra 28. 156177 
Dyer 2. 1, 2. 65 Emſon avows fo2 Rent charge granted tg bim by a ſtranger, who 
6 H. 8. was ſeiled of the land, where, ec, pro conſilio impendendo, the Plaintiffe 
- pleavs in barre, that the Detendant was attainted of Treaſon and com- 
mitted to the Tower, « pet the Gzantoz has un at Counſel, amd coutd 
not have accofſe, et. and upon the Jnvgment was, that the 
Avowant would have return; the rent being incident to the; 
perſon ol Emſon, could not be granted over, o2 fozfeited : o likewiſe 
land giden by the King to a Dake to ſappozt bis dignity , cannot be 
granted ober. Dee Max. 45. rene N . 
Dyer 45. 31 66 The King can by no way grant 03 ſever the tenure and ſeigniozp 
*. 36. 30 H. 8. in Chieſe from the Crown, toꝛ no Dubjec can take it of his grant with 
ſach a pꝛerogatibe: And therefoze il the King make a reteaſe to his Te 
nunt in Capite to hald by a penny, and not in Capite, this is a void re- 
" teaſe, fo? that tenure is merly incident to the perſon and Crown of the 
. King, and hath ſuch a pzerogative , that it cannot be held of any Sub- 
tec, as the Tenant in Frankaimoigne cannot hola ot any other than of 
the Dono2 and of bis perſon, becauſe it is a ſpeciall tenure : Alſo, it the 
King at this vap make a gift in tail to hoid of him in Capice ,, aud aſter 
he grant the reverſton of that land to another fn fi, neither the tenurs 
- no2. ſervice paſſe. to the Ozantee » but remain in the ing, becauſe 
the are not incident tothe reverſion, but to the perſon of the King. ST : 
Dyer 1941 is 7 The office nt Exigenter of London being void, and Coke Chief Zu- Fr 8*"""F.; 
yer 1495725, l | London, 
132 Elk. ite at the C. B. being then alſo dean, Muten Macy during the , 
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te upon Colſn il, and then made Brown Chiete J uſtice of that Court: 
But Brown refuſeth Colthil, and admits Serogges thereunto: And in 
this caſe it was reſolved by all the Judats and others ( ſave the Juffices 
of the Common Bench) that the ſaid office vio not appertain to the Mu. 
to grant, but onelp in the diſpole ol the Chiefe Julkice fo2 the time be | 
ing, as an inſeparable incident to his perſon and plate, and that by t̃ea⸗ 
ſon of common tiſage and pꝛeſc riptiag. ed n 1 
68 A Pꝛioz makes a leaſe ofthe Demeſnesof a Pannoꝛ rendzing Dyer 233. 10. 
rent, the King aftes the vifſolution makes a leaſe fo2 years of the Pan- 7 Eli. 
noꝛ; And it was adjudged, that by the name of the Pannoz the rent 
and reverſion of the Demeſnes paſſed, Bog = 128 
69 A warvſhip fell to the Biſhop of Durham by a tenure of him in Pyer 277. 57. 
Capite, who dies befo2e ſeiſure, yet his Trecuto2s ſhall have it, and not 4 Eliz. 
the King oꝛ Ducceſſo2; foz it was incident to his perſon; and a thattet 
veſted fn him befo2e his death. | 


42 Qu ticitt intelliginer; dbeſſe nn vide. V. G41. 


1 When cuſtome hath once created Copiholds of Inberitante, and Co. I. 4. 22,2. 
that the land ſhall be deſcenvable , then the Law doth alſo direc the de- 3: in None 
ſcent atcoꝛding to the Paximes and rules of the Common Law, as in- 
tidents to every eſtate deſcendable: Do (5 E. 4.7.) when uſes have gai⸗ 
ned the eeputation of Inheritances deſcendable, the Common Law 
ſhall dired the deſtent of them, and that there ſhall be Poſſeſſio fratris of 
an uſe, as well as ot other Irtheritances at the Common Law. | | 

. 2 Every contract erecutop impoꝛts in it ſelfe an Aſampſit ;-Fo2 Co. l.. 54.2. 
when one agrees to pay mont p oꝛ to deliver any thing, he doth thereby 4 Slades caſe. 
allume and pꝛomiſe to pap os deliver it; and therefoze when one fes | 
any goods to another, ano agr&s'to veliver them at a day to come, and 
the other in conũtderatton thereof agres to pay ſo much money at ſuch a 
dap ; In this caſe both the parties map have an action of Debt, oz an 
actfon upon the caſe upon Aſſumpſit: Foz the mutual execato2y agree- 

ment of both the parties impoꝛts in it ſeife, as well a recipꝛocal actton 
upon the caſe, as an action ot debt: And with this agrees the Judgment 
in Reade and Northwoods caſe, Pl. Co. fol. 12838. a; [7 _ 
xchange im- 3 In every exchange rightly made; fhis woꝛd Excambium impozts Co. l. I. 12176. 
uarran · in it ſelte (tacitè) a condition , and alfoa warranty, the one fo give re- 4- Befards 
and a con- entry, the other Uonucher and recompente, and all in reſpect of the re- *<+ 
„ cipocalconfiveration , the one land being given in exchange foz the o⸗ 
ther: but that is onely a ſpectal warranty; fo2 upon Uorcher by fo2ce 
thereof he hall not recover any other land in value, buf that only which 
was lo given in exchange, ic. And as it is in caſe of warranty, ſo is it 
allo in caſe of the condition which the Law implies upon the exchange; 
foz if the exchange be betwixt A. and B. and A. aliens his exchanged 
land to another, it the land which B. had in exchange, be e vide from 
him by an eigne title, B. enter upon the alience of A. cc. S |. 
4 It a man make a ent by this wozd, Dedi, which implies! co. 1.5.1 13. a. 
a warranty, the Alligne of the Fooffee ſhall not vouch ; but ifa mail! 3. Spexcers 
makea leaſe foz yeares by this wo Conceſſi oʒ Demiſi, which impozts| caſc- 
a covenant > if the Aianee of the Leſſee be evicted, he ſhall have a wait 
of Covenant; Foz the Leffee 02 his Aſſignee hath the pearly p2ofits ol: 
the land, which encreaſe by labour and induſtry, and if he ſhould loſy;, 
the land, he ſhould allo hole his labour and colt, unleſie he were heißer 
by implicite covenant, rt. Fas 7 D 
5 At tze G2ante ofa Ward be imxl eaded, he wall vouch the Gzan/ Ce. l .at. 44. 
to; becauſe this woꝛd Grant, in _— the grant e a Ward (Oman Ibid, 
| ttyl 
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Chattel ceall) impozts-in it ſelfo a warranty; ct. 


Co.1.6.36.b.1; 6 A. being Leſſee foꝛ 60 years it he ſhould ſo long lite, the reverſion Jeſſe fy 
Biſhop of in B. and his heirs, B. grants a leaſe to C. Habendum; cum poſt, five per Keverſies 
Bathes caſe. mortem, ſurſum redditionem, vel forisfacturam prædicti A, acciderit yacare, ebe nf 
&c. for 60 yeares: This laſt leaſe veſteth pꝛeſentiy in C. in point cf In⸗⸗ 
tereft ( and doth not depend in contingency) to take effec in poſſeſſion 
at the end of the firſt tern, if by any of theſe acctvents the ũrſt leaſe 
Wall happen to be void; #02, in this caſe, theſe woꝛds (which ol them 
ſoever ſhall firſt happen) are-implyed in Law; and the leaſe is not 
\- void fo2 the uncertainty, which of them will happen ü rſt, neither hath 
the Leſſee election to chooſe which of them he pleaſeth; as if the f rſt 
> Leffce ſurrender, the laſt terme takes place immediately after ſuch 
* ſurrgnver, ac. 54 
Co.1.7.34-2.4 7 If the dignit g of an Carlyome had been entailed to the heirs male, * dien 
Nevils caſe. it might have been foafeited fo2 Treaſon befo2e the Stat, of 26 H.8. cap. "o_ w 3 
x 3. by reaſon of a ſecret condition in Law annered unto it; fo2 Earls ,; f. - 
are created fo2 two purpoſes, viz. Ad conſulendum regi tempore pacis, & ad "1 
defendendum Regem & patriam tempore belli; And therefoꝛe they wear a 
Cap and a Robe; in token of Coufniſel, and are girded with a Swoꝛd, to 
repꝛeſent them gallant Champtons, and Cavaliers: Nov then when 
ſach a per ſon againſt his duty, the end of his dignity commits Treaſon 
a the King, his dignity (thaugh entailed) is foꝛteites by that con- 
dition tacitè annexed to his eſtate, V ide 32.17. 
Co. lib. 7.40. 8 A man by Jndentare between bim and his wife of one part, his ſe- .p10uc 44 
Bedels caſe. £ond ſon on the ſecond part, and his third ſon of the third part, in conſi⸗ ficient us 
deration of natural affection, and that the land may remaine in his deri, 
blod, covenants to ſtany ſeiſed to the uſe of himſelte fo life, after to his "_ 11 
Femefoz life, after of the one motty to one ſon, and of the other moity ett 
to the other ſon ; In this caſe the uſe: accrues to the Feme, although 
not named in the conſideratiens et the been; becauſe the erp:eſſe limita- 
tion of the uſe to het ( heing his wife) impoꝛts in it ſeite a ſuſfictent con⸗ 
ſideration,tc,and the rather becauſe it is not repugnant to the deed : So * 
alſo if A covenant, that in--conMivecration ot fatherly love and affection 
to my eldeſt ſon, J will ſtand ſeiled to the uſe of my eldeſt ſon fo? life, 
oz in taile, and after to the uſe at my ſecond ſon in taile, and after to the 
uſe to luch an one my couſin in lee; Mere, albeit the conſideration ex- 
pꝛeſted in woꝛds reſpect one ip the elveft ſon, yet the conſiveration ap⸗ 
8 pn in the ded, in limiting the uſe to my ſecond ſon , 02 to my Cou- 
+ fin, is ſufficient in Law to raiſe an uſe: Jn like manner, it I covenant 
to ſtand ſeiſed to the uſe of my wite, ſon; oꝛ couſin, thts ſhall well raiſe 
an ule without any expꝛeſſe woꝛas of a conſideration; fo2, in that caſe, 
2 conſideration appears, 4c. Co. lib. 11. 25. a. Henry Harpers 
ca 
Co. l. 8.3 4b. 9 At the Common Law, if lands had been given to a woman; and to N 
2. Pains calc. the heirs of her body, and ſhe had taken husband, and had iſue, and the 18 
iCge had died, and the Feme alſo had died without other iſſue, by which 
the inherttance et the land reverted to the Donoꝛ : In this caſe, the e- Ju 
ſtate of the Feme was determined, and yet the Baron ſhall be Tenant | 
px the Courteſis ; foz that is tacitè implyes tn the grant. S 1 
als er —.— to B. upon condition to ſtand to and abioe the award 
„. . C. In an adton of Debt bzought by B. againft A. the Defenvant 
- pleavs, that C. made no award, thePlaintif pleads , that the Defen⸗ 
dDunt diſcharged C. ac. In this caſe the Bons is forfeit , and the Plain- 
tif need not aver, that C. had notice ot the Countet mand: foz that is 
implyed in the woꝛds of the plea, Revocavit & abrogavit omnem authori- 
tatem, &c. becauſe without notice it is no revocation of the authoꝛity: 
and therefoze, tf there had not been notice, then the Defendant might 
have 
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r. L the Common Law. 
have take iſſue quòd non revocavit, &c. and if no notice were given to C. 
it mould have ben found foꝛ the Defenvant ; as if a man pleads, quod. 
feoflavit , dedit, 02 demiſit pro termino vitæ, that implies livery; fo2 with- 
out livery it could not be feoffment, gift, oꝛ demiſe fo2 life: And theretoꝛe 
there is à diverſity, when two things are requiſite to the perfo2mance 
of an att, and both things are to bddone by the ſame party, as in the caſe 
of feoffment; gitt, demiſe, revocation, countermand, xc, and when two 
things are requiſite to be perkoꝛmed by ſeveral perſons, as upon the 
grant of a reverſton, attoꝛnment is not implyed-in it, and pet without 
attomment the grant hath not perfection ; but tnalmuch as the grant is 
made by one, andthe attoꝛnment is to be made by another, it ts not 

implyed in the pleading of the grant; but in the other caſes both things 
are tobe done by one and the ſame party, ec. Bridges & Bentleys cate, 21 

0 Ul. 6. 3. accord. 28 H. 6. 6. & 6 H. 7. io. on. N 
ouſe a ma- 11 James Wagoner was arreſted at the ſuit of the Chimberlain of 
wal occupz- London, upon the fo2feiture of the paine of 5 J. foꝛ th it he non exiſt-, 
in infplics a ens libera perſona, &c. uſus eſt manuali occupatione de-Tallow-chandler. &c., 
, And upon the return of the Habeas Corpus into the Kings Bench; the 
Court twke adviſement upon that part of it, whereby it was averrev. 
that he non exiſtens, &c. uſus eſt manuali occupatione de Tallow-chandler, 
&c. and ſhe wed not that he ſold any Candles, c. Foz if he made them 
foz his owne uſe, and ſold none fo2 gatne, he might well do it, as every! 
one is permitted to bake 02 b2ew, xc, fo2 their own uſe; ic. but if-ſeemey 
to be implyed by, the ſame arerment, that it was his trade, by which 
he got his living, viz. by ſelling the commodities of his Trade, and not 
thꝛt he made them onely fo2 his own uſe; Foz it is not pꝛoperip ſaid, 
that one uſeth a manual occupation; when he onely doth it fo2 himſelte, 
as he that b:ews 02 bakes fo2 his own uſe, cannot be p2operly ſaid to uſe 
the occupation of Bꝛewer 02 Baker, xc, | 

12 I one kill a Pinifter of Juſtice in the execution of his office, thi 
led Andid ment may well be general, viz. that the Pꝛiſoner felonice, volun- 
rarie, & ex malitia ſua præcogitata, &c. percuſsit, &c. without alleadging a- 
ny ſpecial matter; fo2 the evidence will well maintain the Andicment, 
inaſmach as in this caſe the Law implies malice przpence : o it a 
CThiete, which offe rs to to rob a true man, kils the true man, in refit» 
ing the Thiete, this is murder of malice præpence; oz ił one kill ano- 
ther without any pꝛovocation, oꝛ without any malice præpence that can 
be p30ved , the Law adjudgeth that to be murder, and implies malice; 
And in both theſe caſes they map be indiged generally, that they killed 
de malice przpence ; foy malice implied by the Law „ being given in evf⸗ 
dence; is ſufficient to maintains the generall indicment: And ſo it 
was adjudged in Mackalleyes caſe , fo2 killing Fells a Ser jeant of 
London. —4 | 

13 It a man plead; that ſucha grant made per Iohannem nuper Epiſ- 
copum Sarum, ic. was void; Theſe woꝛds nuper Epiſcopum , &c.-tmplp 
and impoꝛt, that now he is not Biſhopof Saram, 1 

14 When a Court fs pꝛohibited by Statuts to hold plea of certaine 
cauſes, if one be ſued there contrary to that Statute, be may not onery 
have a Superſedeas ( tn the nature of a pꝛohibition) to cauſe the Judge to 
ceaſe pꝛoceeding, but likewiſe all have an aaton upon that Statute 
6 | againſt the party, that ſues contrary to the ſame Dtatuts; notwith- 
Lamang that it is in courſe of legat pꝛoceeding, and that the wozvs of 
the S:atate do not expꝛeſſely give any ſach action to the party; fo2, that 
wayof reliefe is a benefit , which (as a conſequent ) is implied tn etje- 
ry ſach Statute. ; of nn W 
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Co. Iib. 8. 12. 
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of the City of 
London. 


Co. lib. 9 67. b. 
3. Mackallies 
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15 By the Statute of 18 Eliz, cap. 2. f'o tonveyances of the Qug@n 
are confirmed, but ſuch as are foꝛ the ſatisfacicn cf vebts, t. and other 
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Colledge caſe. gd conſideration ; foz ſo it is in the pꝛeambie, and alth-ugh (good ) ©: 


Co. lib. 1 1.86. 
b. 3. The caſe 
of Monopo- 
lies. 

Co. l. 11.58. N. 


4. Jamer Bags 
caſe. > 


is omitted in the body of the Aa, yet it is necefſarily implyed, not onely 
by the connexion of the pꝛeamble to the pyrview , but alſo by this woꝛd 
( conſideration ) Which (as in 16 El, Dyer 336.) is a cauſe oꝛ vecaſton 
merito2ious > requiring a mutual recompence in Ded o2 in Law. 
16 At appears by the Mzit of Ad quod damnum (in F. N. B. 222.) 
that everp gift 02 grant of the King hath this condition, either expꝛeſly 
02 implicitely annexed unto it: Ita quod patria per donationem illam ma- 
gis ſolito non onere tur ſèu gravetur; And therefo2e etery grant, made in 
grievance, oꝛ pꝛejudice of the Subject, is void. | 

17 There is a condition in Law tacitè annexed to the fridome 02 li⸗ 
tertp of a Citizen, oꝛ B.irgeſſe, which if he bꝛeak, he may be diſ-infran- 


chiſes, as if he commit any ac, which is againſt the duty and truſt ot his 


 freedome, and to the pꝛe judice of the City oꝛ Burtrough, and anatnft 


Fitz. N. B. 
134. f. 


E itz, ibid. g. 


F itz, ibid. h. 


Dyer 26.171. 
28 H. 8. 


Dyer 4 K&c. 
30 H. 8. 


Dyer 135. 13. 
3,4 P. M. 


the Oath which he toke, when he was made Fre-man, theſe are cau⸗ 
ſes of his removal. 

18 Jfthe Tenant holds of his Lo2d by Momage Anceffrel , and is 
impleaded ; Albeit he hath no charter of it, yet ſhall he have a Mit of 
Warrantia Cartæ againſt the Lo , foz that tenure (implies a UW ar- 
rantp. 

19 Ik a man without deed makes a gikt in taile, o2 a leaſe foꝛ life 

rendzing rent, and alter he is impleaded in an action, wherein he can- 
not be vouched ; In that caſe he ſhall have a Wi2it of Warrantia cartz 
againſt the Donoz, oꝛ Lefſo2. 02 his heire, that hath the reverſion ; fo2 
the reverſion, and the rent reſerved makes a Warranty in Law by the 
Statute of Bigamis, cap. ultimo, albett he hath no dad of it, 
20 Ik a man grant land by theſe woꝛds, Dedi, concels1 , 8c. he ſhall 
be bound to Warranty during his life (but not his heirs , unlicCe he be 
thereunto eſpecially charged by the Gzantoz ) fo2 theſe wozws, Dedi, 
conceſsi, &c. imply a Warranty; and if the Feoffe be impleayed » he 
ſhall hate a Wzit of Warrantia cartæ againft the Feoffo by fozce of thoſe 
words in the deed, ec. 4- 

at Ruſſell bzings an action upon the caſe againſt A. fo2 ſaping that 
he was a falſe Thiefe, and that ſuch a night he would have robbed him to 
his damage, tc. And A. comes, Et detendic vim, &c. & quoad propalatio- 
nem, &c. querens non fuit damnum in forma qua, &c. to which plea the 
Plaintitt demurred in Law, and Judgement was given foꝛ him; be⸗ 
cauſe (bp implication) the woꝛus ate confeſſed, and no damage can be 
moe grievous, then taking awap a mans good name, and a JUzit of 

Anquiry was awarded. 

22 Vide Mar. 19. Pl. I. 

23 In a Replevin the Plaintif# is non⸗ſuit, wherenpon the Defen: 
dant Had a Returno habendo , but about the ſame time the Plaintitt 
pꝛays à Wzit of ſecond deliverance, and had it, and both the Maits were 
in the Sherifs hanvs at one time unſerved;; In this caſe , the Wit of 
ſecond deliverance tg a Superiedeas to the Returno habendo, by which it is 
implped, that the ®heriff ought nat toſerve the Recurno habendo. 

24 Jn a Quare Impedit the Platntif® entities himſelfe to the next as 
vopdhance bp the grant ofthe right Patron to a ranger, who made two 
Executozs, and died, ann fo2 that the Executoꝛs granted the next avoi- 
daute to him, Et hoc abſqueta oſtentiane literarum, without ſhewing the 
teſtament of thefirftGzante:Mnd in this caſe it ſa ms he ned not ſhew 
them, becaoſe albeit the Executoꝛs never pꝛoved the teſtament, pet 
their grant of the next avopdance was god, fog that it was an admint 
ſtratian implyed by Lab., 
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25 Aleaſe fo2 yeares is made of an honſe with divers Implements Dyer 2x2, +, 
rendꝛing rent, the Leſſo2 enters and makes feoffment , the Leffee re- 4 £1iz- 
enters, and foz rent arreare the Feoffee b2ings debt, and adjudged 
maintefnableyalbeft there 2 note? 3 Powbeit, the regreſte of the 
Lefſe& is an atto2nment in . whereupon it ſeemes the Law cre- 
ates a pivity : Fo2, in this caſe; the rent was not extina, but onely 
taſpended, until the Termoꝛ by his regreffe revived the reverſion, 

26 Jn an Ejectione Firmz, of a leaſe of a Reco2y, the verdi paſſyy Dyer 304. 52. 
fo2 the Plaintiff, and it was moved in arreſt of Judgement, that ft 24 Eli. 
was not fhewed that the Parſon was in life; Yowbett , becauſe it wes 
averred by Amplication in the Court by theſe wozds > Fuit & adhyc 
eſt ſeiſitus, c. the Plafntiff had judgement. 

27 A Church was void by the taking of a ſecond Bene ice upon the Pyer 36o. 7 
Statute of 21 H. S8. 3. and lapſe devolved to the Queen, who pzeſents A. 20 Elis. 
who wis admitted, inſtituted, and inducted, and afterwards the Queen 
pzeſents B. A. die, the Patron bꝛings a Quare Impedit agatnft B. and 
counts of the avoyvance and lapſe lupra,and that the Queen pꝛeſented A. 
who was admitted and inffituted , and that the Church is now vold by 
the death ol A. And the queſtion was, whether oꝛ no this was fyfficient 
without faping lnducted: And it ſe med it was, becauſe the Plaintiff 
alleadged, that the Church was void by the death of A. which implies 
Induct ion, ànd then it was not revocable. | 
28 Vide Mob. 5. Gardiner agatnft Bellingham. 8. Yardly againſt Th 


Ellill. 


— 


43 Things by reaſon of anorher are in the ſame plight: 


1 Albeit the Maxime in Law be, Poffeſsio fratris facit ſororem eſſe hæ · Co. Inſt. pars i 
redem, pet if the Siſter die, living the Bꝛother, her iſſue ſhall inherit 25 b. 3. 
befo2e the bother of the halle blood, becauſe he perſonates the other, 
and theretoꝛe ſhall ſucceed the h2other in the inheritance. . 

2 Tenant in taile makes a leaſe foꝛ foꝛty yeares, reſerving a rent, co. ibid. 46. 
to commence ten years after : Tenant in taile dies, the iſſue enters and b. 1. 
enfeoffs A. the ten peares expire, the Leſſee entets; if A. accepts the 
rent, the leaſe is good, fo2 he all have the fame eled ion, that the iſſue 

I there be two Copartenets ofa reverſton, and Maſte is com- Co. ibid. 33. 
mitted and the one of them die, the Aunt and the Hiete ſhall joyne in b. 4. 
an action of Wafte, 

4 A Tenamt by the Courtefte oꝛ in Dower, can hold of none but of Co. ibid. 54. a. 
the heire, and his helrs by deſcent ; and therefo2e if they grant over their 
whole eſtate, and the Gꝛantee doth Maſte, pet the heire ſhall have an 
action of Waſte againſt them, any recover the land againſt the Af- 


lignee. | 
5 If Tenant fo2 life grant over his eſtate upon condition, and the Co. ib. gc. a. 3. 

Gzante doth Maſte, and the G2zantoz re-entreth fo2 the condition 
b2oken, the action of Maſte ſhall be bzonght againſt the Gzantee , and 
the place waſted recovered, x, 21. | | 

Ak a woman make a leaſe at will referving a rent, and then tqketh oo id. _. 
Bu :vand, this is no countermand of the leaſe at will ; hut the Yusband |. ,. 
and Wife ſhall habe an action of Debt fo; the rent: And ſo is it if a Co. lib. f. ro. 
leaſe be made to a woman at will, reſerving a rent , and the Leſſee ta- fHerfeads 
keth Hasband, this is no countermand of the leaſe, but the Leſſo2 map e 
have an action of Debt, and diftrain them foz the rent : Ho if the Yuſ- 
band and Wife make a teaſe at will of the wives land, reſervinga rent, 
and the hisb ind die, yet the leaſe continneth : In like manner, if a 
leaſe be made by two to two others at will, and the one of the Leffozs 
any 
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Co. Inſt. pars 
I. 58. b. I, 


The Reaſon of Max. 47 
and of the Leſſ&es die, the leaſe at will is not determined in either of 
theſe caſes, ac. | | x 1 + x 
7 Tenant foz years, Tenant by Statute Merchant, Staple, Tlegit, Domini n 
at will, Guardian in Chivalry, ⁊c. man he Lozds of a 7 Man⸗ e pore, 
no2, as well as thoſe that have fe ; fo2 Meit they be not p2operly ſeiſed, 
bat poſſeſſed, yet are they Domini pro tempore ,.nct onely to make ad- 


mittances, but to grant voluntary copies of ancient Copihold lands, 


Co. ibid. 58. 


b. 2. 


Co. ibid. 59. b. 
3. 


Co. ib. 76. b. i. 


Co. ib. 89. b. 4. 


Co. ibid, fog. 
2. 4. 


which come into their hands by fo2feitare, eſcheat, oꝛ other wiſe ; Alfo 
admittances made by Dillſeiſo2s, Abato2s, Jntruders, Tenant at ſaffe- 
rance, 02 others that have defeaſible titles, ſtand god againſt them that 
right have ; becauſe it is a lawfull ac, and they are compellable to do it; 
Howbeit they cannot make voluntary grants of Copies, as afozeſaid, 
to binde the Difſeiſes, ac. becauſe they come in by wꝛong and hate e- 
ſtates that may he defeated, ” | 
8 In ſome ſpectal caſe an eſtate may be granted by Copie by one, Cophold 
that is not Dominus pro tempore, noz that hath any thing in the Mannoz ; grantableh 
As if the L oz of a Pannoꝛ by his Mill in wꝛiting, deviſeth that his n Exccun 
Executoꝛs ſhall grant the cuſtomary Tenements of the Pannoꝛ accoz- 
ding to the cuſtome; ec. fo2 the payment of his debts, and dieth, the Ex⸗ 
ecutoꝛ having nothing in the Panno2 , may make grants acco2dingto 
the tuſtome of the Pannoz, 11 121 
9 If the Lo2d of the Pannoꝛ foz the time being be Leſſe fo2 life, 02 Doninus y 
fo2 pears, Guardian, oꝛ any, that hath a particular intereſt, o2 Tenant ccpore, 0e 
at will of a Pannoꝛ (all which are accompted in Law Domini pro tem- Pollable o 
pore) do take a ſurrender into his hands, and befo2e admittance the mt 
L eſſee fo2 life dieth, oꝛ the years, intereſt, oꝛ cuſtodie do end o2 deter⸗ 
mine, 02 the Mill is determined, though the Lo2d cometh in above tte 
leaſe fo2 life oꝛ foꝛ years, the tuſtodie, oz any other particular int exeſt 
o2 tenancy at will, yet ſhall he be compelled to make admittance accoz- 
ding to the ſurrender ; And ſo it was holden in the Earl of Aruiidels caſe, in 
17 Eliz. See more of this Co, I. . inthe Copihold cafes, & Trin. 1. Jac, In- 
ter She plaud and Ridler, in Repl. in Co, Ba. the caſe of Guardian in ſoccage 
adjudged. | 2 | 
10 In many caſes the heire ſhall be in ward, albeit the Tenant di⸗ The Lov 
ed not ſeiſed, xc, noz in the Homage of the Loꝛd: As if the Wenant ma⸗ have wat 
keth a fesftment in lee upon condition, and the Feoffo2 dieth, after his tip, chow! 
death the condition is bzoken, the heire within age entreth-fo2 the con⸗ 44 * a 
dition bzoken ; In this caſe the heite mal be in ward, and yet the Feof- ** 
fo2 had no eſtate oꝛ right in the land at the time ot his death, but onely 
a condition. and which was b2oken after his deceaſe: but becauſe the 
condition reſtozeth the Tenant te the land in nature of a deſcent ( fo2 he 
ſhall be in by deſcent) by the ſame reaſon ſhall it reſtoze the Lo2d to the 
wardſbip, 474. 
11 Ika ſtranger entreth into the lands of the Jnfant within age of a rang 
14 years & taketh the pꝛoſits of the ſame, the Infant map charge him Gude, 
as Guardian in Soccage: And this poth well agre with the wzit of ac ound * 
compt againſt a Guardian in ſoccage3fo2 the wozds be, Idem 3. præfato _—_ 
A. rationabilem compotum ſuum de exitibus petvenientibus de terris & tene- 
me mit ſuis in N. quæ tenentur in ſqecagio, & quorum cuſtodiam Idem B. 
habuic, dum prædicta A. infra ætatem fuit, & ditur; and true it is, that in 
judgement of Law he had the cuſtodie of the lands, and is called Tucor 
alie nus, whereas the right Guardian in Soccage is called Tutor proprius; 
Neither is it any plea toꝛʒ him to deny, that he is prochein amy, but he 
mult anſwer to the taking of the p2ofits, as Littleton ſaith, Sect. 124. 
12 Ik one holdeth land ol a common perſon in grofle as of his per- Tenure i 
ſon, and not of any Pannoꝛ, ac. and this Beignoꝛy eſcheateth to the capi. 
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ſon oſthe Ring , as he held befoꝛe of the perſon ot the Sabject „and not 


of the King fn Capite ; becauſe the o2iginall tenure was not created by 

the Ring: And therofo2e it is directip ſata, that a tenure ot the King 

in Caite is: when the land ts not halden of the Bing: as of anyYonour, 
Caſtte, Panno2, 4c, But when the land is holden of the King as ol his 
Crown; Vide Dyer 44- 28. 4c, 30 H. 8. & Mag. Car. cap. 3 1. & 25. 4. 

1 An Advowſan is appendant to the anno? of Dale, of which Co. ib. 122 4. 
Pannoꝛ the Panno? of Sale is holden, the Panno of Sale is made parcel 1. N 
of the Mann oꝛ of Dale by way of Eſcheat; In this caſe, the Advowſan is 
{till onely appendant to the Pannoz of Dale. | 

14 A Common appendant be claimed to a Panno2, yet ( in rei veri- Cc. ib. 122.2. 
rue) it is appendant to the Demeſnes and not to the ſervices ;and there⸗ 4. 
foꝛe if a tenancy eſcheat, the L/02d ſhall not increaſe his Common by 
reafon of that. | ; 

15 Il the Tenant reſcue the Diſtreſſe, and after is diCeiſed of the c,. lnſt. pars 
tenancp; pet an aſliſe lyeth againſt him, foz the Dileiſin done of the 1.160.b.3. 
rent by the Reſcous; ec, | 

16 Ik one ofthe Parceners take Baron and die, the Baron being ©, lb. 174. b 
Tenant by the Courteſte is compellable by a wait de partitione facienda, , &c, 
to make partition, and ſhall be joyntly impleadgd with the other Co⸗ 
partener; fo2 he doth continue the ſtate of Coparcenary, as the other 
Parcener doth, ac. @olikewiſe if there be two Coparceners, and one 
of them doth alien in fe, the Aliene and the other Coparcener are Te- 
nants in common, and ſeveral waits of Præcipe ſhall bs b2ought again} 
them and yet the Parcener may habe a wait of partition againſt the 
Allenze: at the Common Law, which is a ſtronger caſe , than the cafe 
pat of Tenant by the Courteſte.. | | 

17 zt the Dones in Frankmarriage die befoze the lands be put into Lic. 5. 270. 
Hotchpot with the other Coparcener, the heire of the Don&s may well Co. ib. 178. a. 
do it. ä | 

18 Af à Difleſo2 make a leaſe to a man and to his heirs during the Co.ib. 239. 
life of I. S. and the Leſſee dieth, living I. S. this ſhall. not take away the 3 
entry of the Dilleife-; becauſe he that died ſeiſed, had but a Fre- 
and heirs in that caſe were added top2event an eccupant : Foz an heire 
in that caſe ſhall not have his age; tc, as it was adjudged in Lambs caſe, 

P. x6 Eliz. in Co. Ba. | 18 5 | | 

19 If the Diſfſeiſee difleiſe the heire of the Difeiſo2 , albeit the heire Co. ib. 266: - 
recover the land againſt the Diſſeiſce , yet ſhall he leave the pꝛoceeding + 
right in the Dildeiſcee : Do if a woman thit hath right of Dower = 
diſſeiſe the heire> and he recovcr the land againſt her, pet ſhall he leave 
the right of Dower in her, br | 

20 If either the Gzantoz oꝛ y G2antee of a Deigniozy,rent,reverſion, C2.ib.31 5.9.4. 
rematader, cc. die befoze attoznment , the attoznment is therebp coun⸗ 
termanded ; Fut albeit the Tenant of the land die, oz grant over his e⸗ 
tate to another yet may he, that hath his eLate either by deſtent oz 
grant attoꝛn at any time, . a 

21 Regularly, when the reverſion is deveſted, the Leſſoz cannot Co. ib.3 16 4.3. 
have an ad ion of Waſte ; pet in ſome ſpecial caſes an ad ion of Maſte 
ball lie, albeit the L eſſoz had nothing in the reverſion at the time of the 
Maſte dose: As if Tenant fo2 life make a feoffment in f& upon con- 
dition, and Waſtes done. and aſter the LeCe re-enter foz the condition 
haken; In this caſe, the Leſſoꝛ ſhall hape an action of Matte: Soltke- 
wiſe if Tete fo2 lite be diſſeiſed, and Waſte is done, the Leite re- 
enters; Mete alſo, an agion of Maſte ſhall be maintained againtt the 
Leſſee, te. 5. $- : 
| 22 K 
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Co. ibid, 366, 22 A warrarity that commenteth bp dilſeifin is pꝛoperip , when the Warrany 
b. 3. ' viſſeiſin-is done imme y to the heire, that is tobe bound by it; And {ge beg | 
pet if the Father be Tenant fo2 life; the remainder to the ſame in'fee; © eiln. 
the father by covin and conſent maketh a leaſe foꝛ years, to the enn 
that the Leſſee wall make a feoffment in kee, to whom the father ſhall 
releaſe with warranty, and all this is executed accozdingly , the father 
dieth; Pere, this warranty ſhall not binde, albeit the Difeifin was not 
done immediately to the ſon; foz the feoffment of the Leſſee is a diſſeiſin 
to the father, who is particeps criminis: Soft is ff one V2other make a 
gilt in tatle to another , and the Uncle vifleiſe the Donee > and enfeof: 
feth another with warranty, the Uncle dieth, and the warranty deſcen: 
deth upon the Dono2; and then the Donee dieth without tue: Bere, 
albeit the DiCeiſin-was done to the Donee, and not to the ono? , pet 
the warranty ſhall not binde the Donoꝛ; So likewile if the father, the 
ſon, and a third perſon be Jepntenants in fee, the father maketh a feof: 
ment in fee of the whole with warranty, and dieth, the ſon dieth, the 
third perſon ſhall not onely avoid the feoffment foz his 0wn part, but 
alto foz the part of the ſon, and he fhall alſo take advantage, that (in 
this caſe ) the warranty commenced by viſfeiſin , though the diſleiün 
was done to another ec, Co.l. 5.79.b. Firzherberts caſe. | | 
Ec. ibid. 3722 23 By the Statute of the 32 H. 8. cap. 36. a fine with pꝛoclamations Fine bann 
8. 4. acco2ding'to the Statute of 4 H. 7. cap. 24. hall barre the eſtate taile, entailinn 
Bat not him in the reverſion oꝛ remainder, if he maketh his clatme, and verfion, 
pre his action within fire years after the eſtate taile ſpent, ic. Now⸗ 
beit if a gift be made to the eldeſt ſon, and to the heires of his body, the 
temainder to the father and to the heires of his body, the kat her dieth, 
the eldeſt ſon le vieth a fine with pꝛoclamations, ec. and dieth without 
fue, this ſhall bar the ſecond ſon; toꝛ, the remainder deſcended to thy 
elt, and theretoꝛe what the father might have done by fo2ce of a fine 
t)hye eldeſt ſon ſhall in this caſe alſo do, ic. 1 
Co. Ib. 3. 84. 24 It the Leſſoz enter foꝛ the condition bioken, 02 if the Leſſee ſur⸗ Lebt form 
The caſe of tenber unto the Lefo2 ; Perg, the eſtate and terme is determined, and rm 
— El Vet the Lefſo2 mal havean action of debt foz the arrearages due beſoꝛe 
5Eli the comvition bzoken, oꝛ the ſurrender made, as appears in Fitz. N. B. 
120. & 122. 30 E. 3. 7. 6 H. 7. 3. b. (contrary to the boke of 32 E. 3. tit. 
Barre 262. which is not Lam) and this is in reſpec ot the contra be⸗ 
t wirt the Kelloꝛ and the Leſſee. i a : * 
Co. lib. 3. 3j. 25 A man map Retcribe in a Mater. coùrſe leading to his Gailt, Preſer hi 
b. 4. walter mil, albeft ft was of late time changed from a Fulling⸗mill to a Gꝛiſt⸗ Watee 
caſe. mil, Et vice verſa, becauſe that alteration is not of the ſubſtante of the pꝛe⸗ 
ſcription, but the Pill may be ſo deſcribed, to ſhew the nature and qua: 
lity of it; and ( doubtleſſe ) at firft he might pzeſcribe fn the Water 
4 coarſe befoze any = —— on wy 4 
0.1.4.87.2.1. © 26 It à man have Eſtovers either by grant oꝛ Þzeſcription belonging Preſcripi® 
Zurrelscaſc, to his houſe,although he alter ans Hange the roms and chambers ofthe den, 
Co/ibid. houſe , as to make the Ball to be the Parlour , and the Parlour to be | 
the Ball, and lſuch like alteration ofthe quality of the houſe, and not of 
thehouſe it ſeife; and without making any new Chimneys , whereby 
the owner ot the wood may ſuffer pzejudice, oz albeit he make new 
Chimneps oꝛ an addition to the houſe,” yet ſpend none of the @ftoters 
in th.ſe new Chimneys, 02 in the part newly added, doth in none of 
theſe caſes deſtroy the ancient pꝛeſtription; fo2 then many pzjeſcriptions 
wo:ld be deftroyed : There is the ſame law of Conduits, Water-pipes, 
and the like: Allo it a man have an ancient window in his Ball, and 
fter he convert his Hall to a Parlour oꝛ any other uſe, yet his netghs 
| cannot Top it, fo2 he can p2efcribe to have a light in ſuch a part of 


27 A 


corporation 

alla ted en- 

yes the an- 

ent priviled- 
$, 


ſtranger 
und by a cu- 


ſentation 
an Adyow- 


It 


lochange by 
mile of the 


I A 


*. 4 3. the Common Law. 145 


27 Jfa Coppozatton hath Franchiſes and Pꝛiviledges by grant 02 co, ibid. b. 1. 
pzeſcription , and alter they are fncozpozate by another name, as if 
they were Batliffs and-Burgeſles befoze , now they are Majo2 and 
Cominalty ; 02 Pꝛioꝛ and Covent befo2e , and after they are tranflated 
to a Deane and Chapter, cc. Although in theſe caſes, the quality and 
name of their Co2po2ation is changed, and eſpecially in the caſe of the 
Pꝛioꝛ and Covent (foz of Regular, which are dead perſons in the Law, 
they are made Secular) yet the new Coꝛpoꝛation ſhall enjoy all the 
Franchiſes, Pꝛiviledges, and Pereditaments which the old Cozpoꝛa⸗ 

— had, be it by grant oz pꝛeſeription; foꝛ no man can be pꝛejudiced 

ty ec. . 
25 In debt againſt an Adminiſtratoꝛ upon an Obligation, the De- Bo 3 83.3. 
lendant pleads, that the cuſtome of London ts, that the Adminiſtratoꝛ all 5 
ſhall be bound to pay a debt upon a ſimple contract , as upon an Obliga⸗ 
tion, ac. and that he had already papd I. S. cc. And in thts caſe it was 
adjudged, that the Pleintiſf being a ſtranger, was as well bound by 
that cuſtome as it he had been a Citizen. Vide 1 E. 4. 6. accord. 

29 Winſor Plaintiffhath an Advowſon of two parts, the Defendant Co.|. 5 102. 
of the third, the Plaintiff p2eſents one, the Incumbent dies, then in (#5 caſe. 
the time of E. 6. he pꝛeſents one Parry, who in the time of Qnen Mary ; 
was dep2tved, quia conjugatus, &c. whereupon the Defendant pꝛeſents 
bis Clerke, who 1 El:2, was alſo nep2ired by Jucll and other High 
Commiſſioners, and the firſt ſentence adjudged void, and Parry reſto⸗ 
red, the Clerk of the Defenvant dies, Parry alſo dies, the Defendant 
pzeſents, becauſe his Clerk was depzived, whereupon the Plaintiff 
demurres; And in this Quare Impedit judgment was given againſt the 
Plaintiff ; fo2 albeit the Clerk of the Defendant was Parſon foꝛ the 
time, to all purpoſes, and during the firſt depꝛivation Parry was not In⸗ 
cumbont ; yet when the ſecond ſentence came, then was Parry incum⸗ 
bent againe by fozce of the firſt pꝛeſentation, inſtitution, and induction, 
and there ne ved no new inſtitution, xc, And by fozce ofthe ſecond ſen⸗ 
tence the P2eſentee of the Defendant was removed, and Parry reſto⸗ 
red: And therefoze when Parry dyed, which was the laſt P2eſentc& of 
the Plaintif, the Defendant ſhall pꝛeſent as in his turn, and by fozce 
of the ſecond ſentence Parry was Parſon in the ſame plight « condition 
that he was in upon his firſt pzeſentation, not withſtanding the p2eſent- 
ment of the other by the Defendant, xc, 

30 When a watt of right is directed to the Lo2d ofa Pannoz, oz his co, 1.6.11-2. 
Bayliffs, 02 a luſticies; oz other Uicontiel UW2its are direded to the 7e1ilemans 
Sheriffe, xc, that ſhall not change the nature oz juriſdiction of thoſe cat. 
Courts, as to make the Lo2d oz Shertffe (to whom thoſe U2its are 
direced ) to be Judges of thoſe Courts reſpectively, which were not ſo 
befoze ; but the Duto2s do ftill remaine Judges thereof; Neither yet 
ſhall the direction cf thoſe W2its to the 03d 02 Sheriffe , as afozeſaid 
( albeit they are in themſelves matter of Recoꝛd) confitute the I. 01d 
o: Dheriffe to be Judges of Recozdz 02 a Court Baron, Pand2ed 
Court, oꝛ County Court, to be Courts of Reco2d; Foz upon a Judg- 
ment given in any of thoſe Courts, a wit of Falſe judgement lies, and 
not a w2it of Errour, c. a 

31 When the King demiſes his Crown to the next Hucceſſoz, upon Co, lib. 7.29. 
the general reſummons by the Kings wit (which begins thus, Manda- b. 4. Piſconti 
mus vobis, quod ad ſectam noſtram animumque ligeorum pepuli noſtri, &c.) * 0 
the oziginall and iſſue ( it any be joynen ) ts revived; fo2 that is a fall 5% 4% %, 
reco2d,and ought to be entred; it is otherwiſe of the pzoceſſe befo2e iſſue Roygne, 
joyned, voncher, garniſhment, exc. yet they ſhall be alſo revided upon a 
ſpecial wit, reciting all the ſpecial pzoceevtng : And it appeares by the 
boke of Entries, tit, Reattachment, 499. _— ik the Idue be joyned, and 

the 
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the Jury returned, and a day given fo? tryall , befo18 which dap the- 


King dies, yet by ſpecial refummons all ſhall be revived, foz the Jn- 
ry was returned of reco2d, and the reco2d thereof was mavoſall and per- 


fect, tc. | 
Co, lib. 11. 64. 22 It is oꝛdained by the Gtatute of 1 Eliz. cap. 2. That every perſon 
5 — 4 ſhall reſort to their Pariſh Church, or ( upon let thereof) to ſome other eve- 
Foſters cale. ry Sunday and Holiday, &c. And by the ®tatate'of 23 Eliz. cap. 1. That 
every perſon not repairing to Church according to 1 Eliz. 2; being thereof 
lawfully convict, ſhall forfeit twenty pound for every mone th they ſo make de- 
fault, and that of the forfeitures aforeſaid, the Queen, &e, ſhall have the 
two third parts, vi$, the one to her owne uſe , the other for reliefe of the 
poore, &c. and the other third part the proſecutor ſhall and may recover by a- 
Rion of debt, &c. And by the Dtatute of the 29 Eliz. cap. 6. ft fs enacted, 
What every ſuch offender once convicted, ſhall afterwards in Eaſter and Mi- 
chaelmas Termes, pay unto the Exchequer twenty pound for every moneths 
abſence from Church, &c. and if default be thereof made, & c. the Queens 
Majeſtic, 8c. ſhall and may by proceſſe out of the Exchequer ſeize all the of- 
fenders goods, and two parts of his lands, & c. And laſtly, by the ®tatate of 
35 Eliz. cap, 1. It is oꝛdained, ic. that for the more ſpeedy recovering, &. 
of the forſe itures, &c. payable to the Queen, &c. by vertue of this Act, and of 
22 Eliz. 1. all and every ſuch forfeitures, &c. ſhall be recovered, &c. by acti- 
on of debt, &. in the Kings Bench, the Common Pleas, or Exchequer, as 
other debts may be recovered, &c. Here albeit the Statutes of the 29 and 
35. lee ms to alter the law of the 23. in reſpec of part of the penalty gt- 
ven to the pzoſecato2 by the 23. and being all of it mentioned, as given 
tothe Nuen in the other two ſubſequent Aas: Yet the Act of the 23, 
remains in fall fo2ce accozding to the tenour of the ſame , notwith⸗ 
ffanving y ſaiv ſublequent Ads;becauſe thoſe two Aas do not givothe 
penalty to any new perſon, bat to the ſame perſon to whom the Statute 
of the 23. giveth it, viz. to the Queen, ec. and they are but ads ol addf- 
tion ( eſpecially that of the 35. ) to gtve a mo2e ſpeevy remedy, than 
was given by that ofthe 23. c. As in a M zit of Meſne , the procefle at 
the Common Law was DiftreCe. infinite , and although the Statute 
of Wettm, 2. cap. g. gives moꝛs ſpecdy pꝛoteſſe, and in the end a Forc- 
judger , pet the Plaintiff map take which pꝛoceſſe he will, either at the 
Common Law, o2 upon the ſaid Statute, becauſe both are in the affir- 
mattve, Vide ibid. many authorities accordant, it. | | 
33 Jn many caſes the deſicnacton of one perſon in a late Ad of Par⸗ Gran d 
ifament,thall not exclude another perſon which was antho2tzed to vo the Ward. 
kame thing by an Ad pꝛecevent. It is pꝛovided by the Statute of the 
8 H. 6. cap. 16. that after office found, 4c, he which found himſelte grie⸗ 
ved, might (within the moneth) after traverſe, and to take the lands 
and tenements to farm, and that then the Chancellour, Treaſurer, ans 
other Officer ſhall vemiſe unte him to farme, untill, ec. (Vide 13 E. 4. 
8.) Am non be the Statute of the 1 H, 8. cap. 16. he hath liberty by 
the ſpaco of then mmeths: And ter the Statate of the 35 H. 5. cap. 
40. gires authozitp ta the Palter of the Matos, with the advice of 
one of the Coutic ii to make a leaſe ot the Mars lands, oꝛ of an Adiots, 
during the time that they ſhall remain in the Kings hands: Mere, albe- 
it the lat deſignes another peoſan, pet veth it not uttecty take a- 
wap the ürſt: Fa, if hefoe an leate mave by the ater 'of the 
Wards, the Chancellour and Trodfurer make one acto wing to the 
otatute of 8 H. 5. then cannot theta Paſterdemile the las A 
to if the Paſter grant them fieft toznother , the Chanc eliout 5 Trexlas 
ter, ac. cannot demiſe them to the party griaben, as Stantord holps 
Prær. fol.. & b. where he mentioutth the rute, ; Leges poſteriof̃es prio- 
5 contrarias abrogant. In 43 Aſſ. Pl. g. the Statute of 23 E. 3. de Mer- 


catoribuss 


catoribus, which gives alliſe to the Tenant by S tatute Terchant , fas 
keth not away the Alſize, which the Tenait of the Franktenement hay 
befoꝛe, but both may well ſtand together; So ia 33 Hl. 8. Dyer 50. ik it 
ſhould be enacted > that the poungeſt ſon ſhoal5 have an appeale of the 
death of his father , that would not erclude the eldeſt ſon of his fait , be⸗ 
cauſe there are no wo2ds of reſtraint, ic. | | 

34 Jn a wit of right Cloſe, if the wzit of the Demandant abate; and 
thereupon he bꝛings a w2it of falſe judgement in the Tommon Pleas, 
and there the ſudgement being re erſed, the weit is awarded good, 
then ſhall the Demandant hold plea there, and a judic iail w2it ſhall if- 
tue out of that Court in nature of the pꝛoteſtatton made in the firſt 
wꝛit, and if the pꝛoteſtation were in the nature cf an aſſiſe ok Mortdan- 
ceſter the Juſtices ſhall direc a wꝛit to the Sheriff to lummon the Ju⸗ 
roꝛs to come out of the ancient Demeſàe to the Common pl. and the 

whole matter ſhall be trye3 and determined in that Tourt,: And albeit 
judgement be given of that land in the Common Pleas, pet ill the 
land till remain ancient Demelne, as it was befoze, 

: 5 Ik a man pꝛeſent to an Advowſon, and after the Incumbent dies, 
and the OzMinary peſeats by lapſe another Jncumbent, and after that 
Incumbent alfo dies; row map the right Patron p:eſe.1t again, and if 
he be diſturbed, he ſhall have an aſliſe De Darrein preſentment, net with⸗ 
ſtanding thoſe meane p:eſentments, 

iſturbance 36 Ik a viffurber pꝛeſents to an Advowfon , and the Patron bzings 
preſent. an a lliſe of Darrein preſentment; and hanging the W2it the Ancumbeat 
die a, if the diſturber pꝛeſent again another Jncumbent, and dies; pet 
the Patron (hill have an aſſiſe of Darrein pꝛeſentment upon the firſt di⸗ 
fturbance by Journeys accomprs àgainſt the heire of the diſturber: And 
ſo if the difturber pꝛeſent two o2 thꝛæ times within the ſix moneths, the 
true Patron ſhall have an aCſiſe de Darrein preſentment upon the firſt dt- 
| ſturbance. 

entation 37 It two Cop irceners make partition to pꝛeſent by turne, albeit 
y Coparce- the one Coparcener uſurp upon the other, and preſents ia her turne, 
this pzeſentment ſhall not put her out of poſſeſſton ; but the ſhall have 

her tarne, when it falls again, and ſhall have a. Quare Impedit, oz Scire 

facias upon the Compoſitton ( if it be upon recoꝛd) if ſhe be diſturbed to 

ꝛeſe at. x 1 2 

eſentation g 38 Ak in the time of the vacation of an Abbey oꝛ Pꝛioꝛy, a Church 
n abbor, happens to be void, which is of the patronage of the Abbey 02 Pꝛioꝛy- 
and a ſtranger uſurps and pzeſent3 unto it, this uſurpation ſhall not 
pꝛejudite the Bucceſſoz; bat that at the next avopdance of the ſaid 
Church he may pꝛeſent, and have a Quare Impedit: It is otherwiſe, 
when the uſurpation is made in the time ot his P2eveceſſour , foz that 
puts the ſucceſſio:1 out of poileſſion, if the ix moneths be paſt. 

39 It a manloſeland by default in a Præcipe quod reddat, any die, 
his heire ſhall have an action ot Deceit, as well as the father, and ſhall 
have reftitutton. 

o At a man have execution by default upon a recognizance in a Sci- 
re fac ias ſued againſt one, and the Defendant dies, his Executoꝛs ſhall 
have a Mit of Deceit, and ſhall be reſtoꝛed. 

41 Ak a man hith a Warrantia cartz hanging, albeit the Plaintiff 
ne. that hath the Action againſt him, who b2ings the Wit De warrantia 
cartæ be non⸗ſuited in his ad ion, that ſhall not abate the UT2it De war- 
rantia cartæ; F02, he may have that Mit, although he had no action ſu⸗ 
ed againſt him koꝛ the land, xc, | 

42 Roſſe was bound in a Retognizante of roc Parks to Pope, and 

Curſon, attoꝛding to the Dtatute of the 23 H. 8. cap. 6. and after Roſle 

and his wife by fine give to the Coniſ@s the Afth part of the Pannoz of 
U 2 


Burton 


eſentat ion 


y lapſe. 


Don. 


Ace, 
a que- 


F. N. B. 79. d. 


F.N.B qi, k. 


F. N B. 3 2. o. 


F. N. B. 34. i. 


FN. B. 3 4. m 


F. N. B. 98. q. 


F. N. B. 98, r. 


IE. N. B. 135. I. 


pl. Co. 7 2. 
Roſſe & Popet 
caſe, 
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Burton Conſtable and other lands in the County of Yorke in fee ; And 
after Pope (as Darvivo2 ) ſues execution of the ſaid Recoenizarice in 
London againff Roſſe, and his body was taken, and the ſaid Roſſe, ſus- 
poſing the ſaid fine of thole lands in the County of Yorke would haxe 
diſcharged him of the retognizance, b2ought his Ardira quæ sha, cone 
taining the whole matter, upon which UW 2it and Declaration Pope dc⸗ 
mur red in Law: And in this caſe, it was adjndged, that the Audita 
quzrela would not lie, noz that the purchaſe (by the Conuſes ) of p:r- 
tell of the land, that Roſſe had at the time of the recoonizance qcknow⸗ 
ledge, could diſcharge the recognizante; becauſe the perſon was pꝛo⸗ 
perly charged with it, and not the land, but in reſpec cf the perſon, ac. 
Finch 15. 43 The cuftome of Gapelhind ts not changed, though afine and Carnet 
recovery be had of the ſame at the Common Law 3 foz this is a cuſtome mee. 
s E. 6. Dyer bpreaſon of the land, and therekoꝛe runneth always with the land: But 
72. Finch 16, gftherwile it is of land in ancient Demeſne , partable amongſt the 
Pales ; foꝛ there the cuſtome runneth not with the land ſimply , bat by 
reaſon of the ancient Demeſne : And therefo2e becauſe the nature of the 
land is changed by the ſine and recovery from ancient Demelne to land 
at the Common Law, the cuſtome ci parting it amonoft the Males is 
alſo gone. a 
F. N. B. 2 1. b. 44 Ik an erroneenus recotery he had of lands in Furrough Engliſh p Buroyti 
Finch ibid. poungeſt ſon ſhall have a W2it of Errcur, becauſe the land it ſelf goety glid. 
to him : ſo {hall all the ſons of lands in Gavelkind. 
42 E. 3. 3. 45 Two Coparceners make partition, and one covenants with the 
Fizch ibid. ther to acquit the land: ow tf the Covenant aliens his part, the Ali⸗ 
enk ſhall have a wꝛit of covenant, | 
Co. Inſt. pars 46 If the annual value of the land be equal at the time of the partiti⸗ Partiin, 
171. a. 2. on, and after become unequal by any matter ſubſcquent , as by ſur- 
tending , ill husbandzy, oꝛ the like, pet the partition remains god. 


Parcener, 


Judicis offic ium eſt, ut res, ita tempora rerum 
Quzrere, quæſito tempore, tutus eris. 


Co. inſt. pass. 47 Mhaloever is ſeifed of land, hath not onely the eſtate of land in 
1.23.4. 11. him, but the right to take the p2ofits, which is in nature of the uſe, and 
therekoꝛe when he makes a feoffment in fe without valuable conſidera⸗ 
. tion to divers particular uſes; ſo mach of the uſe, as he diſpoſeth not, is 
in him as his ancient uſe in point of Reverter : Ag if a man be ſeiſed of 
two acres» the one holden by Knight ſer vice in pꝛioꝛity) and the other by 
the lame ſervice in poſterioꝛity , and maketh a feoffment in fee of both 
acres to the uſe of himſelfe and his heirs , the old uſe continned in him, 
and the pꝛiozity and poſteriozity remain: Ho it is of lands of the part 
of the Pother ; fo2 if one make a feoffment in fe of them to the uſe of 
himſelte and his heirs, the nſe ſhall fill gce to the heire of the part of 
the Mother, which could not be, if it were not the old uſe , hut a thing 
newly created; The like law of lands, of the cuſtome of Burrough 
Engliſh, Gayelkind, xc. 
Firz. N. B. 1 48 Jf Tenant by Receipt upon default of Tenant fo2 life appeare, Tenant y 
156. b. and t; recetved and pleads, and after loſeth by action tried, 4c. Vet the ceipt. 
Tenant foꝛ life map have a Quod ei deforceat upon the dtatute of Welt. 
2. cap. 4. foꝛ the judgement is given againſt him foꝛ his default. | 
1 49 If a Rent⸗ charge bs granted out of land pro conſilio impendendo, Keat dn 
6H. . and ihe Grant is afterwards attainted and committed to pꝛiſon, vet 10 n 
| -= ſhall not loſe the rent; fo2 he may give counſel as well in pꝛiſon as at 
arge. 3 ler, 
Hyer zo. 204. o The Feoffestoan uſe made a leaſe fo; life rendꝛing rent, be- ey 1% 
28 Hs. foe the Statute of Uſes; in this caſe, Ceſtuy que uſe ( who now bath the 
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the Common Law. 


reverſion in paſſeſiion ) ſhall difratne and make Avgw2y fo2 the rent, 
without atto2nment : Da it is if they had granted arent upon connition; 
the Gꝛantæ (after the Statute) ſhould have holden by the condition, in 
ſuch plight as he did befoze, 3 4 01121 
51 There are th2& Coparceners of a Pann? ,. qnd the Ving grants 
them a Laiw⸗day, and they afteriywar3s make feoffment cf the Pannoz, 
yet ſhall they fill retain the Law-day+'S9 it a man hath a Panno?, and 
the Kfan grants him fre Warren within his Pannos, ik he afterwards 
enfe-ff the Ling of his Pannoꝛ without the appurtenances, he ſhall ſcill 
retain the Warren; Foz a man may have Warren-g2 a Law-dayp in 
anothers land, per tot. Cur, | | | | 
52 Jn an action upon the Taſe the Plaintiff was non ſgit, whereupon 
the Pefenvant by the Statute of 23 H. 8. 15. had judgement to recover 
his coſts, and after the recozv was removed by Errgur in B. R. by the 
Platatiff, and hanging that ſait, the Defendant bzings an action of 
Deht in C. B. upon a new oꝛiginal, and counts upon the recoꝛd of an 
action upon the Caſe ; And this matter was pleaded by the Defendant 
in this action, c. And the better opinion of the Court was, that the 
action was maintainable ( notwithſtanding the ſpꝛit of Errour ) becauſe 
it was bꝛouaht uvon a new oziginal. 
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Dyer 30. 203. 


Dyer 32, 5. 


28, & 29 H. . 


5 2 Albct: the Lyturgte oꝛ bak of Common P ꝛaper was altered by Co. Inſt. pars 
the Statutes of 2 & 3 Edw. 6. cap. 1. 5 &ͤ 6 Edw. 6. cap. 1. and 1 Eliz. 1. 5. b. z. 


cap. 2. pet the tenure in Frankalmoign remains the fame, and ſych Pꝛap⸗ 
ers aud Divine Service ſhall be (iid and celeb2ated, as in all times 
{hall be autho2/3en by Parliament; yea although the tenure be (as Lit- 
tleton hath it, Sect, 137.) A chanter un Meſſe, &c, ou a chanter un placebo 
& dirige , yet if the Tenant ſay Pꝛapers in ſach a fozm as is lawtully 
autho2tzed, it ſufficcth : Any as Littleton ſafth , Sec. 11g. in caſe of ſoci 
cage, the changing of one kind of tempozal ſervices into other tempo; 
ral ſervices altereth neither the name noꝛ the effect of the tenure , ſo thi 
changing of @picitual ſervices into other Spiritual ſervices , neither 
altereth the name oz effect of the tenure in Frankalmoign: Fo2 albeit 
the tenure in Frankalmoigne was reduced by the ſaid Statutes to a cer- 
tai ty contained in the bak of Common P2aysr » and nojp ſince to an 
uncertainty again by extemporazy Pꝛarers; Yet ſ ing the oziginal 
tenure wis in Frankalmoigne, and the change was, and is by general 
cobſent in Parliament, whereunto (as is pꝛeſumed) everp man is 
party, the tenure remains as it was at firſt. 


54 Tene nents in London dipiſable by cuſtome, come into H. 8, Dyer 155. 21. 


hin33 by t je diſſolution of Abbies, and after the King grants them ty 4, 5 P. M. 


hol) ta chieke by knights ſervice ; In this caſe, a Deviſe of the whole 

is ſtill god againf the heir but quære, whether it be ſo againſt the Bing 

fo2 wirdſhip 02 primer ſeiſm, by reaſon of the ſaving in the Statute of 
2 H. 8. cap. 1. 

: 55 The Clerk of the Aſſiſe map, not withſtanding the death of bot! 

the Juſtices of Niſi prius, deli cet in Court the Recozvs of the Uerdicy 

taken beio:e the ſame Juſtices in the Circuit, ac. 

55 In a Replegiare, oz an Aſſiſe againſt two, judgement ſhall not by 
arreſted by the death of one of the Defendants after the laſt continu 
ance, bit ſhall be entred againſt the Survivo2, 

57 Jopatenants and Tenants in Common cannot ſince the Sta⸗ 
tute 3f 31 H. 8. 1. make partition by Parol, no moze than they could be: 
fo2c, {02 albeit by that Statute they are compellable to make partiti- 
on, pet tt alters net the Common Law in that caſe; 

5; Ja debt upon an obligation againſt the heire, it is no plea to ſay, 
that the Trecutops have allet s. Vide Dyer 207. 15. 14 

59 


Dyer 163 · 74. 


Dyer 175. 24. 


Co. lib. 6. 12. 
Morrices caſe. 


Dyer 179. 43. 
Dyer 04. >. 
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Dyer 217.51. 59 A Venice facias with Proviſo was returned, forved , and pu: upon ie ſacia 
4Eliz. the file , and two hours after a Pluries venire facias, which was atters | 
wards purſued by the Plaintiff was alſo returned ard filed , rach par⸗ 
ty alſo purſue their Habeas Corpora, which are likewiſe retur eds; How⸗ 
beit the Plaintiff failed of his Jurat. continuand. pet this was adjudged 
no diſcontinuance, becauſe the continuance by the Defendant fufficed, Diſconiny 


. and there is no diverſity by the entry of the ore, oꝛ of the other. ance, 
El. © 60 A Femevies bekoze Litery ſuen, yet (tn this caſe) the Baron Tenanth) 
| {hall be Tenant by the Courteſie, and hall ſue livery, courteſie, 
Dyer 243. 55, 61 Ak there be th2& Coparceners-, and one of them aliens her part, Partition, 
. another of them bꝛings a w2it of Partition againſt the Alien, and the 

third Cop ircener upon the Statute; per Curiam it ſhall abate , 'becauſe 

in this caſe a wꝛit ot Partition lyeth at the Common Law), as it dio 

befo2e the Statute, 8 99 25 
Dyer 336. 3. 62 The Qu. was ſeiſe> of Whaddon Chaſe in Tom, Bucks, and the p⸗ aal 
16 Elix. oz Gray was Tieotenant thers in fee 5 and he and his Anccſtoꝛs, ibu in pan 0 


and their Me pers had by p2eſcrip:ton uſcd to hunt ſtray Deere ta the 
Demeſnes of the Panno? of Salden adj-pnti gy, as in Purlewes, the 
Mannoꝛ ok S. comes into the Nuens hands, who grants ft to Forteſ- 
cue in fie wi. h free Warren within the Demeſnes therevf, Ita quod nul- 
lus intret in warrentam illam ad fugandum fine licentia E. And it was 
held, that the unity of poſſeſſion in the Queen ok the Chaſe and the 
P innoꝛ of S. did not extinguiſh the purlew , and that the clauſe of Ita 
quod, tc. was not to be intendsd agatift the Queens I & pers, but other 
Subject onely: Dthat, whereas Forteſcues ſervant kih eb the ſervant 
of the Keeper fo2 chaũi g there ; it was net juſtiftable by the Statate 
de Malefactoribus in paicis & Warrennis, 


44 Perſonal things cannot be done by another, 


Co. Inſt. pars T Afingle Co2pozation conſiſting of one perſon onelp may do Bos Corporat 
1. Cc. b.. mage; as a Biſhop in right of his Biſhop2ick , an Abbot 02 Pzioz in ele tt 
right of his Ponaltery, ct. But no Co2pozation aggregate of many 8 81. 
perfons capable (be the ſame Eccleſiaſtical 02 Tempoꝛal) can doe 
Homage, as a Deane and Chapter, Pajoz, and Cominalty, and the 
like; becauſe Homage muſt be done in perſon, « a Coꝛpoꝛation aggre⸗ 
gate ot many cannot appe ire in perſon; foz albeit the bodies natural, 
v hereupon the body politique conſiſts, may be ſeen, yet the body po- 
litique oꝛ coꝛpo ꝛate it ſelfe cannot be ſcen , noꝛ do ny ad but by itto!- 
rep, and homage muſt ever be done in perſon, ec. 
Littl. $. 9 2. 2 The Steward oꝛ Bailiff of a Pannoꝛ may take fealty fo2 the Lozd: Homnge x: 
Co ib. (8 a. hut Yomage cannot be made, ſare unto the Lo2d himſelfe in perſon + ſonal. 
and thereloꝛe Bracton ſaith (lib. 2. fol. 80.) Sciendum eſt, qufod non per pro- 
cui atores, nec per literas fieri poterit homagium, {cd in propria pe;{ona tam 
Domini, quam tenentis, capi debet & fieri. | h 
C, ibid, 1:4. 3 Thefervice of Homage is ſonerly annexed to the perſon as well Homage 
b. 4. of the Lo22s ſide, as of the Tenants, that the Tenant ought to ſe&k the ſonal. 
I. 02d,to the end he mop do him Homage, if the Lo2d be within England: 
A:d tje-efo:e Br: Ron ſaith (lib. 2, 8.) Et ſciendum eſt , quod ille qui ho- 
m:g1um ſaum facere debet, obtentu reverentiæ quam debet Domino ſuo, adire 
d:oec Dominum ſuum, ubicunque inventus fuerit in reguo vel alibi, ſi poſſit 
commode adi, & non tenetur Dominus quærere ſuum tenentem, & ſic debet 
homagmm ei facg re- &c. There is the ſame law of Fealtp : It is other⸗ 
\wiſe of rent, fo2 ty:t is not perſonal , but may be patd and received by 
a:-ct her, 02 tend2ed upon the lar. d, ac. | 
['rel. §. 153. 4 G:aad Scrjeancy is a ſervice to be done to the royal perſon of the Grand 
& 157. Co. ib, Ling > A; therefoze cannot be perkozmed by a Depaty , without oacy. 
107. 2.3. | the 


- 


ian. 44: the Common Law. 1 
1 the Dings ſpoctal licente, 02 in foms ſpecial cafes ; becaufe the hich 
| and areat offices , whoreof thatatenure doth faz the maſt part conſiſt, 
ought to be porfo2med in pꝛoper perfon 2 Bot he that holdeth to ſerve 
him in his warre, oꝛ by Comage map make a Depnty, cc. | | 
faces j0/" 5 If two Jopntenants within age make feofment in fee, they map. Co. ib. 337 
ants, enter joyntlp in their lands, 03 may joyne in a wait of tight, but they *: 4. 
cannot joyne in a Dum fuir infra ætatem; becanfe the nonage of the one 
is not the nonage of the other, | 1 a 
very, 6 I A. is to make a feoffment to B. and C. and their heirs withont Co. Inſt. pars 
died, and A. makos liner to B. in the abfencg of C. in the name of both, 1+ 45 · b. 3+ 
and to their heirs, this livery is void to C. becauſe a man being abſent 
cannot ta ke a Fre@hols by a liverp, but by his Attoꝛney being lawfully 
authozized by derd to receive livery; unleffe the feoſt᷑ment be made by 
ved, and then the lirery to one in the name of both is gan. | 
Demiſe of 7 Af a man demife ſheep oꝛ other ſtoc k of Cattle, 62 anp other perſo⸗ Co.1.5-16 b.4. 
pods, nall goods fo2 a time, and the Leſtæ covenants foz him and his Aſſianos, Pence caſe. 
at the ens of the time, to deliver ſuch. like cattle oꝛ gods, as good as the 
things demiſed were, o2 ſuch a pꝛite fo2 them, and the Leffe aſſignes 
the G&#p, 92) oc, over ; This covenant ſhall not binde the Aigner; be: 
caufe it ts but a porfonal contra, and there wants that p2ivity, which 
is tetwirt the Leo and Lefſ® and his aſſignes of land, in reſpect of 
the reverſion ; foz in caſe of « leaſe of perſonal gods there is not any pꝛi⸗ 
vity, noꝛ anp reverſton, but merly a thing in action in the perſonalty, 
which cannot bind any but the covenantoꝛ himſelfe, and his Executoꝛs, 
and Adminiftratozs which do repꝛeſent him Wo it ts allo, if a man de⸗ 
miſe an houſe and land oa peares with a cho a ſum of matey 1 rens 
dꝛing rent, and the Leſſ& covenants fo him, his Gxrecutozs, Admint⸗ 
fkrato2s, and Aﬀignes to deliver the ſtock 02 fam of money at the end of 
the terme, yet the Aſſignee ſhall not be charged with this covenant ; 
fo2, albeit the rent reſerted were increaſed in refpec of the ſtock 02 the 
Wm ſam , vet the rent voth not iſlue out of the ſtock oz ſum, but out of the 
nd land onelp ; and therefo2e, as to che ſtock o2 ſum, the covenant is perſg= 
* i nal, and ſhall only bind the Covenanto2,his Execatozs,and Avminiſtras 
toꝛs, and not the Aﬀignes, c. _ 
erocarion = $. There is a diverſity bet wirt.connitions, which are perſonal any in- Co.1.7.13.2.1. 
dünn divldualꝰ and cannot be pertoꝛmev by any other; and conditions, which Kelle 
"640d per. are not to inteparabiy annexed to the perſon , but that they may be per. *'<- 
koꝛmed by any other; as it wasreſolved in the cafe of Thomas Duke of 
Norfoſk ( who in Anno 11 Eliz.) conveyed his land to the uls of 'himleife 
fo? lite, and after to the uſs of Philip Carle of AHnd his eldeſt foyne in 
T tatle, with divers remainders over;withProviſo,that if he Menld be min⸗ 
ded to alter and revoke the ſaid uſes, and ſignifſte His minds in wilting 
under his owne hand and ſeale , ſubſcribed by thze credible witnefes, 
that then, et. Anvaſter the lad Dyke was attaintea of High Troaſon, 
xc, In that tale, the proviſo 02 convition was not given to the Muen 
To by the Act of 33 H. 8. becauſe the pertoꝛmante of it was pertonal». and 
inſeparably anne red to the perſon, viz. to ſigniſie his. minde by waiting 
undet his own hand, which none conld vo, but the Duke htmſelfsrAt is 
otherwife of payment of money. deltverꝝ of x ring ox ſpurs ot gald, oꝛ the 
the like; fo2 they may be patd, delivered, oꝛ tend2ed by others, ac. Vide 


3 10 3 F, "2 F 
Retraxic , 5 4 Retraxit cannot be entred , unlefſe the Plaintiff oꝛ Demandant Co. I. s. 58. 2. 
ſonal, be in Court in pꝛopet perſon ; fo2 the entry is, quad rens in propria Beechers caſc, 
perſona ſua venit & dicit, qudd ipſe placiuum ſuum prædi ulterius proie- 
1i non yult, ſed ab inde omnino fe retraxit, &c. And therefoze a Rexraxir 


E acknowledged by an Attozney. . 
0 cannot be ac xn ged by ro There! 


I52 The Reafon of Max. 
Co. Ib. 9.75, 10 There is a diverſity betwixt a general and abſolnte power and Sureaay 
b. 4. ceubes autho2ity, as owner of the land, and agparticular power and authozity Ame 


caſe, 


Co. lib. 9. 76. 
a. I, Combes 


caſe, 


Co, Ibid. 


Fitz,N.B.25.c. 


F. N. B.25.d. 


22 E. 4. 34. 


Finch 16. 


Co. I. 9 96. b. 4. 


Sir George 
Reynels caſe. 


make an Attoꝛney, ac. the Juſtices would not ſafer either Plaintiffe aIloweih 
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by him which hath but a particular intereft;as a Copiholder being owner | 
of ths land accoꝛding to the cuſtome, map ſurrender his Copthold land ; 
by Attozney; but if A. be Tenant fo2 lite, the remainder in taile, ec. 

And A. hath power to make leaſes fo2.21 peares, rend2ing the ancient 

rent; cc. he cannot make a teaſe by letter of Attoꝛney by fo2ce of his 
power; becauſe he hath but a particular power, which is annexed to his 
perſon : And ſo it was reſolved in the Lady Greſhams caſe at the Afſiſes 

in Suffolk, 2.4 Eliz. by Wray and Anderſon Chiete Jufffces, and Juſtices 

of Allife there. | | 

x: Dome things are ſo inſeparably annexed to the perſon of a man; villen. 
that he cannot do them by another, as the making of Homage and Fe. 
alty : So it is holden in the 3 3 E. 3. tit. Treſpaſs 25 3. that the Loꝛd map 
beate his Uillein fo2 cauſe o» without cauſe, and the Uillein ſhall hare 
no remedy ; but if the Loꝛd command another ro beate his Millein, the 
Uillein Call have an aaton of Battery againſt him that ſo beats him. 

12 It the Loꝛd diſtrain the Cattle of his Tenant , when nothing is Wrengfl 
behind , the Tenant fo2 the reſpec and reverence which belongs to the welt, 
L-02d, ſhall not habe an Acion of Treſpaſs vi & armis againſt the Lozd; 
but if the Loꝛd in that caſe command his Batlfff oꝛ Servant to diſtrain 
him, when nothing is arrear, the Tenant ſhall have an Acton of Treſ- 
paſſe vi & armis againf the Bailiffe 02 Servant, ec, 2 H.4.4. 11 H. 4.78. 

1 H.6.6. 9 H. 7. 14. : 
43 It ſœ ms, that befo2e the Statutes, which grant that a man may No Au 


02 Defendant, Demandant oz Tenant to make-attozney in any ſuit; oz face 
in any Court, ec, becanſe the woꝛos of the Wit command the Defen- 
vant to appear, which ought alwayes to be underſtood in p2oper per⸗ 

ſon ; and at this day alto a mans reall ſuit at a Leet 02 Sheriffs turne, 

cannot be done by Atto2ny, but aught always to be in p2oper-perſon,xc, 
Yowbeit befoze thoſe Statutes the King by his Pzerogative might 

have granted to a man to make an Attoznep in every action oꝛ ſait , as 

well to the Tenant oz Defendant, as to the Demandant oz Plaintiff, 

— might have directed his wits oz letters to the Juſtices fo2 that pur- 

pole, (c. 2 

I4 If the Tenant foz terme of life be impleaded in a przcipe quod No nch 
reddats he in reverſion map pꝛay to be received to defend his right in de⸗ by anom 
fault of the Tenant, oz upon his faiut pleading, ; but in this caſe he can- 
not pꝛap by his Attoznep to be received without a Mzit out of the 
Chancery virected to the Juſtices fo that purpoſe , upon ſome cauſe al⸗ 

15 A man cannot excuſe himſeife of a contempt ( as of not ſerving Aaſwer at 
the Kings pꝛoceſſe, of refcuing a Pꝛiſoner from the Dherife oz other contcap 
Otkicer, 02 the like) by Attozney, but he ought to appeare thereupon in !0=*!: 

16 The office of Parlhal of. the Parſhalfte cannot be granted foz The offs 
years;becauſe it is an office of great truſt annexed to the perſon, t con- ter 
cerns the avminiftration of Juffice, and the life of the Law, which is to 
kep ſuch as are in execution in ſalva & ara cuſtodia, to the end they Mice 
map the ſooner pap the ir debts ; And this truſt is individual and perlo- arſha 
nal, and therefoze cannot be transferred to Executozs oꝛ Adminiſtra⸗ | 
toꝛs; Foz the Law will not confive in perſons unknown ; foz the oz⸗ 
dering ol Patters, which concern the adminiſtration of Juſtice, xc. 
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ver, Butler, ec. to his Loꝛd, 03 when the Tenant is bound by his te⸗ in John Tal- 
mite; Ad convivandum Domiaum ſuum & familiam ſuam ſemel in anno, cafe. 
oz all æquitandum eum Domino ſus, in Com. N. ſumptibus ſuis propriis (vi- 
de 10 E. 3. 23. in. John de Bromptons eaſe) by allenation of parcel of the 
land, the ſervice al not be apportioned oz multtplyed; betaute ſach 
ſervices are perlonal, and are to'beperſonaliy-perfo2med by ons man on⸗ 
w Howbeit purthaſe of parcel by the Lo2d ſhall extinguiſh them, | 

18 The offico of F{lizer cannot be extended upon aStatute, oꝛ Ele- Dyer 7. b. 28 
git; albett it is & Franktenement, fo} which an Alliſe iyeth; becauſe it fl. 8. 10. 
is an office of ttut and perſona ** 1e 9 7 4 
19 An aaion upon the Caſe was bꝛought by tro, foꝛ that the De- yer 19. 112. 
fenvant called them two falſe Knaves and Thieves; Mere, the adion was 18 H. 8. 
not well bzought joyntly, to that the wꝛong done to the one, was not the 
wong done o heather ; and therefore they ought to have ſevered in 
actions, as in caſe of falſe impꝛiſonment. | | | 

20 The reaſon why a thing in actton cannot be transfered oꝛ grant- 1zyer25.a 160. 
ed over to another,ts;becauſe it is ſo annexed to the perſon, that it can- :3 H.8.% 182. 
not be ſevered from him, noꝛ by any meanes pꝛoſecuted but in his name, #8. 11 Eliz. 
as an Obligation, Statute, Recogntzante, oz the itke: Do if a man 00.36. 13 
hath an Advowſon,and when it is void, the Patron grants proximam no- 6 
minationem, Preſentarfonem, & Inſtitutionem, cum primò & proximè vacu- 
erint; In this caſe, the G2antee ſhall not have that Pꝛeſentation, be- 
cauſe it is a thing in action, which the Patron could not transfer, but 
the next to it he ſhall have, which was the firſt that could be granted. 


45 They cannot be granted or transferred over, as matters of 
pleaſure, eaſe, truſt, and authority. 


A licence to hunt in my Parke, to go to Church over my ground, 12 H. 7. 25. 
to come into my houſe to eat and dꝛinke with me, cannot be granted o- H. 4. 36. 
ver? So ot a way granted fo lite ober my ground. Finch 17. 

2 The Patent: fo2 life of.an office of truff , as to be a Chamberlain 18. 4. 1. 
of the Exchequer, @quire of the body, et. cannot be aſſigned over, un- 
lee ft be ſpecially limited in his Patent, that he map: And the reaſon, 

why (regularly) he cannot aſfigne it over to another, is. becanſe he map 

grant ft to one in whom the Ring cannot con ii de, oꝛ that will be negli⸗ 
gent, «c, Finch, ibid. x : | | 

3 The Keperſhipof a Parke, Stewardſhip, Bailiwick of Husban- 12 Eliz. 79. 
D2Y, ec. fo2 lite cannot be granted over, becauſe they are offices that re: 
qutre skill and diligence, Finch; ibid. | 

4 K. licenceth B. to do an ad: B. cannot grant this licence to another, *'*- licences, 
Finch, ibid. 2 | 25. 

5 A warrant of Attoꝛnep is made to one to deliver ſeifin , he cannot 12 H. 8. 12. 
grant that authoꝛity over to another. Finch, ibid. | 

6 Arbitrato2s cannot aſligne their power over; And therefoze they 0.1. 5.78. a. i. 
oucht to make ſo certain an end ol the difference, that they may leave on caſe. 
nothing to be further determined either by the parties themſelves, oz o⸗ 
thers / fo2 they being Judges of the caſe , their. judgement ought to be 
certafne. :. 

7 The office of Parſhal of the Parſhalſte being an office of truſt, ec. Co. 1.9.96b.4. 
cannot be transferred to another, but ought alwayes to be granted foz 1 — 
itte, and to be executed by none but the Gzante himſelfe ; And therefoze ale. 
a leaſe fo2 yeares of that office is void, foz then it may fall into the 
hands of Executozs oꝛ Adminiſtratoꝛs; and in matters concerning the 
adminiſtration of Juſtice , the Law will not repoſe confidence in per: 


ſons unknown, cc. Vide 44. 16. a 
| $ 


The Reaſon of - Ma. 4 


$ A Filizers ofice cannot be alienen, becauſe it is an office oł truſt Filize, 
and perſonal. V ide 44. 18. ge! EY A, | 

9 A Dheriffe in making an Unveraſheriffe doth implyedly give him Sheriff, 
power to execute all the oꝛdinarꝝ offices of the @heriffe himſelfe, that 
may be transferred hy 4% aw, as ſerving of P2oceſe, Executions, oꝝ the 
like; Howbeit.the Muder⸗weritte cannot dealę in a Mit of Rediſſaiin, 
becaaſe in that the Sheriſte is a Judge, na: in a Witt of Waſte, innere 
the Shericke is commanaed to go to the place waſted , becauſe theſe 
are places of truſt, and perſonal to the @herife bjmnſelf, FT 

10 The putting of an Appzentice to one mas rather than to aother, Aren 
is a matter of great truſt toꝛ his dyet, health, and ſafety 3 Ind therefore 7 
(ſe ms) that truſt cannot be transferred without conſent of all par- 

es tatereſſed. | mm 


46 They being ance ſuſpended, ar diſcharged for a timer are 


for ever after extinct. 


x Where the Defendant is once imp ꝛiſoned upon an execution, and One in 
makes an eſcape , the Plaintiſt Gall never after haue remedie againf von caly 
him again, but ought to take his remote againſt the Wheriffe ; Foz, S dc 
tt a perſonal thing be once inſuſpence> and the perſon of a man diſchar⸗- 
ged of a perſonal thing foꝛ a time, that is @ diſcharge fo2 ever; as if the 
Debter makes the Debtoz and another, which ſurvives the Debtoꝛ, his 
Executoꝛs, pet the debt is extind toꝛ ger, cr. | 

2 A thing 02 action perſonal being once ſuſnended (though but £02 an A pern 
houre ) ts extinct and gone koꝛ ever, when it is py the act and conen t ny * 
of the narty bimſe lie, who hach the thing ſulpended, us a Rent-ſecke, Þ pa 

Rent-charge, oꝛ the like, ſakich are perſonai duties , and againſt com- 
mon right: So likewiſe if a Feme, Dbligo2, oꝛ Oblige marry with the 
party,ayd after they are divo2ced, Cauſa præcontractus, the debt is ex⸗ 
ting, as it is ruled in 1 H. 7. 99 it a man grant to another a Rent. 
charge of 10 l. out of the:Panyo? of Dale, and the Gant by his Min 
deviſeth , that the G2aytos Gail rtain ve pearesrent foz a legacy of 
50 |, and dies; wheroby the rent is cuſpended C02 thoſe five yeares : In 
Dyer fo. 140. it ſems tobe the hetter $piaton , that both the land and 
venſan are foꝛ ever after diſcharged therpof. CC 

1 In deht upon the connitton ot an Dbligation conſiſt ing of divers Orlia 
points, if the iſſue be joyned upon the bꝛeach of one point, which is found wind 
againſt the PlaintiE, andmhereapon he is barred; Albeit all the other 
gents. we comte are bꝛaken, pet he wal never ſue the obligation 
againe. 0 | 

4 Where there were an Oblige an two Dbligo:s , the Obliger Heir exi 
made the wife ol one of the Dbltgozs his Executrix, and died, the Exe⸗ 
cutrir anmintiſtred; In this caſe the action of Debt — 
Obligoꝛ is (at leaſt) ſuſpended, and then the Rule ia, A perſonal act- 
ou once d, is toꝛ ever after extind, Vide infra 54. 36. 

5 Jn a'Quod permittat ꝓrciternere quandam domum,; that by being Nuſane. 
new built, hindaed a light of the next haute by over-hanging ; upon the 
tue and vernict it appeared » that the Deſennaut had built the ſaid 
houſe upon the old foundation of an houſe which had bee n built there be⸗ 
foze , ann had be n pulled done ( becauſe ruinous) by one, that was 
- then owner «f both houfts: And it was the opinion of the Court, that 
the unity of paſſefiion of both -houſes in one man did ſuſpend that 
eaſement; Io as the Mefendant could note charges with any damage, 
ut foꝛ what Gould be.cauſed, by making it hang over moꝛe than it did 
hefo2e ; fo2 that eaſementibeing once ſuſpended, is gone fo2 ever; alboit 
the houſes come afterwards into ſeveral· hands. | 
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47 They dye with the perſon. 


hall not have an actfon of Wafte fo2 the Malte done in the life of the 
Anteſtoꝛ, noꝛ a Biſhop, aſter of an Yoſpital, Parſon, oz the like, fo2 
Maſte done in the time of the P2eveceſſoz : So if Leſſe& fo2 yeares 
doth Make and dyeth, an action of Matte lyeth not againft the Execu⸗ 
toꝛ 02 Adminiſtratoꝛ, foz Maſte done befoze thetr time, xc, 

2 Albeft in an adton of accompt againſt a Guardian in Soccage, c. 
the Defendant cannot wage his Law, yet in reſpec of the p2tvity of the 
matters in accompt, and the diſcharge reſting in the knowledge of the 
parties thereunto, an action of accowpt lyeth neither againſt the Exe⸗ 
tutoꝛs of the Accomptant, noꝛ at the Common Law foꝛ the Executo2s 
of him, to whom the accompt is to be made, but that is holpen by the 
Statute of Weſt, 2. cap. 23. And it hath benattempted in Parliament 
to gibe an action of accompt againſt the Executozs of a Guardian in 
Soccage, but never could be effected, 

3 An annuity is a pearly payment of a certain ſum of money grant⸗ 
ed to another in ke, ko lite 02 yeares, and charging the perſon of the 
G2anto? onely, but doth not enure to the Gꝛantæ onely ; fo2 his heire, 
and his and their Gꝛant ſhall have a wꝛit of Annutty; but if a Rent 
charge be granted to a man and his heires, he ſhall not have a w2it of 
Annuity againft the heire of the Gꝛantoꝛ, albeit he hath aſſets, unleſſe 
the grant be koꝛ htm and his heirs. | | | 

4 Jf a Difſeiſo2 make a leaſe fo2 life, the remainder in f& , and the 
DiCetſe releaſeth unto the tenant koꝛ life all his right, this releaſe ſhall 
enure to him in remainder; becaufe as to this and ſome other purpoſes, 
they are but as one Tenant in Law; Yowbeft if the Diſſeiſ& releaſe 


he in the remainder ſhall not take beneftt of this releaſe ; foz it extended 
onely to the Tenant toꝛ life, and ended with his life, as it was adjudg⸗ 
ed in Edw: Althams caſe, Co. I. 8. 148. So alſo if the Diſſeiſo2 make a 
teaſe foz life, and the Dieiſce releaſe all adions to the Leſſ&, this enu⸗ 
reth not to him in the reverſion, ec. : 


them a Champion tofight foz them; becauſe if either the Demanvant 
o; Tenant ſhould beflafn, no judgement could be given fo2 the lands 
am tenements in queftfon: It is otherwiſe in an appeal;fo2 here the De- 
fendant ſhall fight fo2 himſelfe, and ſo ſhall the Plaintiff alſo ; becauſe 
there, if the Defendant be flafne, the Plaintiff hath the effec of his ſuit, 
viz. the death of the Delendant, at. 


be made during the lives both ol the Gꝛantoꝛ, and alſo of the G2ante ; 
'F © fioz tt either ok them die befoze attoznment the grant is void: And the 
reaſon hereof is, fo2 that every grant muſt take effec ( as to the ſub⸗ 
fkance thereof ) in the lifetime both of the Gꝛantoꝛ, and of the Gꝛantæ 
whereas ( in this caſe ) if the Gꝛantoꝛ dfeth befoze attoznment , the 
ſeignioꝛp, rent, reverſion, remainder, «c, deſcends to his heire , and 
therefo1e after his deceaſe the attoznment cometh to late; ſo lfkewiſe 
if the G2antee dieth befoze attoznment , an attoznment to the heire is 
votd, fo2 nothing deſcended to him; and if he ſhould take, he ſhonld do 
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1 It the Tenant doth Waſte, and he in the reverſion dieth, the hefre Co. Inſt. pars 


I, 53. b. 4. 


Co. ib. 90.4, 2. 


Ror, Parl. 56 
E, z. nu. 123: 


Co. ib. 144. b. 3. 


Co. ib. 27 5 be 
24 


all actions to the Tenant loꝛ life, after the death of the Tenant fe2 life, 


5 Ina wait of right, when the tryall is by Battatle, neithet the Te- Co. b. 254. b. 
nant noꝛ Demanvant ſhall fight'foz themſelves, but ſhall finde each of 4 / 


1 


6 Upon the grant of any thing, wherennto attoꝛnment is neteſſary, Co. ibid. 30%. 
as of a Seignioꝛp, rent, reverſton, remainder , tc. the attoꝛnment muſt 2, 4. 


ft as a purchaſo2, whereas, keires wers added but as wozys of limitatt- 


on of the eſtate, and not to take as purchaſo2s} ic. 
7 If 


* 3 


* 

56 
Co. lib. 2.36. a. 
Sir Rowland on of land to the uſe of another foz peares, and the Gꝛantoꝛ o2 Ceſtuy 


7 Ik a man fo2 god conſide ration bargain, ſell, and demiſe areverſt- 


Heywards 
calc, 


que uſe die betoꝛe attoꝛnment oꝛ enroll ment, the grant is in this caſe 
void 02 god at the election of Ceſtuy que uſe, void, if taken at the Com- 
mon Law by way of grant, becauſe then there wants atts zument, 
but god, by wap of Bargain and Wale accoꝛding to the Statute of U⸗ 


ſes, (27 H. 8. cap. 10.) and becauſe the @tatute of 27 H. 8. cap, 16. ( of- 


Enrol ments) extendeth not unto it, fo2 that no eſtate ot Franktene⸗ 
ment p iſeth, but onely an eſtate foꝛ yeares ; And notwithſtanding the 
death of the Gꝛantoꝛ, and Ceſtuy que uſe ( either one oz both) the Exe⸗ 
cutoꝛs 03 Adminiſtratoꝛs of Ceſtuy que ule have power (as well as Ce- 
ſtuy que uſe himſelte) to chooſe, by which wap they will claime, whether 
by way of grant at the Common Law, oꝛ by wap of Bargaiu and Bale 
accoꝛding to the ſaid Ytatute of Uſes, becauſe Ceſtuy que uſe had imme⸗ 
dfately upon the grant a pꝛeſent intereſt in him, which hee o2 (iu caſe 
he had died) his Exetutozs betoze eledion might have aCigned over, 
and koꝛ that he claims one and the ſame thing by two ſeveral wayes, it 
being in his oꝛ his Executoꝛs power ta choſe which ol them they pleaſe; 
It is otherwiſe, where the elea ion is ko choſe one of t wo ſeveral things, 
by one and the ſame way oꝛ title; foꝛ then nothing paleth beto e cles i⸗ 
on, and that election muſt be made during the life of the parties: And 
therefo2e if Jhave the 8 I gfve unto you one of my hozſes, in 
tht3 caſe the electon ought to be mave in the lite of the parties; fo2 in as 
much as none of the hozles is given in certain, the certainty (and 
therefo2e the pꝛoperty) commenceth by election: And with this agrees 
Bullocks caſe in the 0 of Eliz, 281. The Wilhop of Sarum having a great 
Mood of 1000 acres (called. Berewogd ). enfeofts another of an houſe, 
and of 17 acres parcell of the ſaid wd, and makes livery in the houſe; 
here, nothing pafeth of the wod beloze election, and thereloꝛe his heire 
could not make elediqn ac. ä 


Co 1.8.6. 2.1. 8 Jf the Bich p make Certificats, and die befo2e it be received, the 
— r CANA is wozth notgliig, but the Ruccetkoꝛ ought to certific anew, 
4 IZ. 55. f Ka (. Sel © 0 
Co.lib.9.87.2, 9 An aaion of Debt lyeth not againſt E xecuto ꝛs upon a contract foz 
4. Pinſons the eating and dꝛinking ofthe Tefatoz ; foz that agion dieth with him, 
calc, betauſe in that caſe, the Grecutozs cannot wage their Law, as the Te⸗ 
ſtatoꝛ might have done; fo2 a man Hall never have an action againft 
Executoʒs, where the Teſtatoz might in his life time have wages his 
Law, becauſe thep cannot have the benefit of Law»wager, as he might 

have had, ic. 15 E-4. Vide infra 14. 
Co. lib. 111. 10 Ok the family of the Lozd Dela Ware, there was Gzandfather, 


The Lord pe Father, and Sonne, the Gzandfather 3 H. 8. was ſummoned to the 
la wares caſe. Parliament by Mit, and after th 3 E. 6. it was enaded, that the fa- 
ther ſhould be diſabled during his lite from claiming any dignitp ; but 
was afterwards by Na: Eliz. called to the Parliament, and ſate in the 
Mouſe as a puiſne Lo2d, and died, after whoſe death the ſonne ſued in 
Parliament to be reſtoꝛed to the place of his Gzandfather , viz. bet wixt 
the Loy Berkley and the 1.0250 Wi y of Ersby, and it was granted 
him: Fo? there was a diverſity taken xt a diſability perſonal and 
temp32arp, and a diſability abſolute and perpetual: As it a man be at- 
tainted of Treaſon oz Felonp, thts is abſolute and perpetual dilabili⸗ 
ty by coꝛruption of Blod , and ſhall barre any ol his poſterity to claime 
any hereditament in F e-imp!e as heire unto him, oz to any other An⸗ 
teſtoꝛ pzrimount him: But when a man is onely viſabled by Parlia- 
ment (without any attainder ) to claime any digaity foz his lite, this 
is a perſonal viſability foz his life onely, and his heire aftet his death 
may claim as heire to him oz to any of his Anceffo2s above * 
nd 


The Reaſon of Ma 


j 


Ele&in, 


Cerikcad 
a Biſhop, 
Wagen 


Law. 
Execum 


Dignir ! 
ſtrained | 
ife, 


— 


j 


% 
F- . 


en, 


{ 


Bitter. 


corenane by 1; The Leffo2 copenants to paß qutt⸗ rents duting the te 
Leffor dieth, his Executozs ſhall not pay them ; fq2 it is a perſoridt covenant Finch 17. 
5 i „ 2323008 JIM 35 4 : 


Mur. 48“ the Comme EAw. 157 


Am upon thts dtverſity, Thomas L 01 Pe l wares Ango 29 Eli, joas 

reftored to the place in Parttament ditniciafts Velden to his fa. 
FP. ²˙²·¹¹r⁹ßr ] !.. T I 
rut Where a leaſe is made to the'Bitbh and Peine fo2 terme of life p. N. 8. 39. 


2 t 


wit b BA- | 2 a Ten td IE 
ator d peares, the Feme Wan not be puniſhed foz Waite, committed by the 


Baron after the Brrans death, M. 3. E. 55. e wee 
12 When a cozpozat hurt 02 damage ts done to u man, as to eat 12 H. 8. 1. 

him, xc, ff he oꝛ the pfrty beaten die, tie action is gone. Finch 1. = 
ür n 1, 2 P. M. 114. 


which dieth with the perfon. ; | "Sap 
bebt againſt 14 In debt againſt Executoꝛs, bo plead ully admintſtren; and Dyer 31. 2 28; 
kzecuors. thep gave in evidente to the Anquett, that they han pain divers debts up⸗ * 29 fl. 9. 
on contracts mave by the effatoz, fohereas this fille was upaf an oh. 
ligatton, whereupon the Plaintiff vemuttes: And it te med td the 
Juſtices that there was no catife to delay it, betauſe they were not 
compellable to pay ſuch debts, foꝛ that they die with the perſon, and the 
Plaintiſf had judgement de bonis teſtatoris. 5%. a9 
qui-rents, 15 The Leſloz covenants with the Leff to pay and beare all guit- Dyer 114.2,60 
rents, tc. not naming his Executoꝛs oꝛ Allignes: At the W eſſo2 die his 7>* P. Mi. 
Executoss are not bound, aceo2ding to the opinion of divers Jufices: 
Tamen quære. | MT: Hos 
Corenant im- 16 F there be Tenant foz life, temuinder in f, and Tenant fo; life Dyer 257+ 13. 
phed and ex- de mile £02 15 poares and die, he in remaindet enters, and the termoz li-. 
ehe. bꝛings covenant againſt the Exetuts 2s of the Leffo2 upon the Deiniſe 
onely, which is bat an inplyed covertant ; and it was ad jadged it woutd 
not lis, albeit the leaſe were by Indentute, anteffe it had ben bꝛeken 
ta the life of the Teſtatoꝛ, it is other wite alto of an expꝛeiſe covenint : 
Bit an implyed tobenant is perſonal, and dies with him. Vide Stat. 32 
H. 8. 34. Note, that if the heire out the termoꝛ or the father, cobenant 
lies agaiaſt him upon the demiſe foz the pztvity, Vide Max. 55. a 
Licence to re- 17 Queen Mary grants to one licence to le Wines by retatte ſwith Dyer 250. 22. 
tile vine, à non obltante, the Ytatute of 7 E, 6. 3. and doth not limit how long, but 10 Fliz. 
ä there is a commandment in the Patent to the Dfficers to permit him 
to do it during his lite: And ft wis held by Dyer and Sanders, that it 
was durante bene · placito ottelp, amd hat the pleafare ned bythe 
death of the Queen, the commandment ceaſed allo 3 death. 
warden of be 18 Whitacres byings an action of Debt againtt the S of the Dyer 322. 25: 
Fleet, Warden of the Fleet upon an efcape in the life of the Tefatoz , ain it 15 Eliz. 
was adjudged it would not lie; becatiſe the offence was but treſpaſſe, 
which died with the perſon; And by the Common Law vebt did nut lie 
agataſt the (Warden, but an attforr pon the Caſe ; until the Statute of 
1 R. 2. 12. which gives debt agatnff the Warden, but ſpeaks neither of 


Petre 02 Sxecato! : It is other wiſe, where the recovery is in the] lite 
of the Warden. | | 


48 Things doenure diverſly according to the diverſity oſ the 
time. 


Prebaſe by 1 The Parichtoners, 02 Inhabitants, oz probi homines de Dau, 07 Co. Inſt. pars 
lakabirants, the Church⸗wardens; are not capable to purchaſe lands ( but gong 1432.2, 
© theyare ) unlefte it were in ancient time, when grants were allowed to 
paſſe by ſach names. „ * 
Gantto com- 2 An anctent grant by the Lows'to the Commoners in fach a viaſfe, Ca. ibid; 
nme. khat a'wayleavtag to thetr Comiton duo not be frattned, was good; = 
but otherwiſe it is of ſath a grant at this dax: And fo in ancient __ + 
| 3 
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grant made to a Low, & hominibus ſuis tam liberis quam nativis, 82 the 

like, was good; but they are not of capacity to purchaſe by ſuch a name 

af this dap, tc. 
Co. lg 28.2.3, 3 Mhen an ancient grant is general, obſcure, oz ambiguous it ſhall a charter; 
= the caſe of not be now interpꝛeted, as a Charter made at this day; but it ſhall be rerprcreq, „ 
— conſtrued, as the Law was taken at the time, when ſach ancient Chars che Lay yy, 
e. ter was made, and accoꝛding to the ancient allowance upon recozd. when it vn 

Vide ibid. many authorities in the point. Vide ſupra, 25. 22. 
Co, Inſt. pars 4 Jf the Dono2 give lands in liberum maritagium, reſerving à rent, Prankman 
1. 21. b. 3. this reſervation ſhall take no effect till the fourth degre be paſt, but at- age, be 66 
ter that time the rent ſhall be paid accozding to the reſervation, Lictl. degree. 


ice. 19, Finch 18. | 

Co. ib. 147. b. r. 5 Jfa man grant a rent out of Black-acre to one and to his heires, Re m. cha 
and grant to him, that he may diſtrain fo2 this in the ſame acre foz term and ſeck. 
of his life, this is a tent charge foz his life , and a rent ſeck afterwards, 
Diverſis temporibus. Co. 1.7. 24. b. 3. Buts caſe. 


Co. ib. 171. a. 6 Judicis officium eſt, ut res ita tempora rerum 
Zo Quærere, quæſito tempore, tutus eris. 


7 A gift in Frankmarriage was befoze the Statute of Weſtm. 2. 4 Franka 
Fe&-ſimple, and ſince that Statute, a F&-tafle ; Do as ft is true, that age out of ii 
the gifts do continue (as Lictleton laith, Sect. 271.) but not the eſtates; 
foz the eſtate is changed, as appeares in the ſame Authoz, Cap. Fee- 
taile: And albeit Littleton ſaith ( Sect. 271.) that ſuch gifts have been 
alwayes ſince uſed and continued; pet now they are almoſt grown out 
of nſe , and ſerve now p2tncipally foz Pot-caſes, and queftfons in law, 
that thereupon were wont to riſe, i 
Co. 1.5.119. 8 When an obligation was once a deed, and aſter betoze action ½ ef fü 
» 3 — bꝛought becomes no deed either by raſure, addition, oz other alferation, „hen a del 

ales caſe. oꝛ by bꝛeaking the ſeale, ic. In this caſe, although it were once a died, was, and bn 
pet the Defendant may ſafely plead Non eſt factum; foz without queſti⸗ deed. 
on, at the time of the plea, which is in the pzeſent tenſe, it was not his 
died. 36 H. 8. Dyer 59. in an action of Debt upon an obligation againſt 
Hawood ,. the Defernant pleads non eſt factum, and befoze the dap of 
apparance of the Inqueſt, the Pice had eaten the Label, unto which 
the ſeale was fixed, by the negligence of the Clerke, in whoſe cuſtody it 
was; Here, the Juſtices charged the Jarozs , that tf they found the 
deed to be died of the Defenvant at the time of the plea pleaded, they 
ſhould then give a ſpectal verdict, which they did accoꝛdingly. 
Co. lc 15. 2 1. 9 It A. Tenant fo2 life, and B. in remainder in fe , joyne in a leaſe Leaſe and 
Trepors caſe. to C. Immediatelp after the delivery of the died it is the leaſe of A. dy- <onfirmarc 
ting his life , and the confirmatfon of B. and after the death of A. it is 
the leaſe of B. and the confirmation of A. acco2ving to the opinion of Dy- 

| er and Brown, Mich. 6, & 7 Eliz, fol. 234, 235. 

Co. l. 6. 22, 10 If a man marry an Inheritrix of lands hotven of the Ring in Ca- A daughter i 
Ambroſia Gor- pite » and hath iſſue by her a Danghter, and afterwards the Feme die, ward dit 
ter caſe, the Daughter ſhall not be fn Ward, becauſe ſhe is yet hetre apparant to — EM 

ber Father; But if the Father take another Wife , and hath iſſue a ; 

Son,; then ſhall the Daughter be in ward to the King, becauſe the Son 

is now his heire apparent, and not the Daughter: And no heire appa⸗ 

rent hall be in ward during the life of the Father. | 
Co. I. 718. 11 The time of the birth of a man oꝛ woman is chie&þto be conſide: un & 
Calvin coſe. xed to make them a Subjec bozne, oꝛ not, and is (as it were) of the eſ- Poſt- na. 
ſence of a Subject bon : Foꝛ a man cannot be a Subjec to the King of 
England, unleſſe at the time of his birth he was under the ligeance and 
obedience of the King of England, albeit the A ingdome of the King — 

0 


Co. ib. 15 8. a. 4. 


Mar. 4% the Common Law: 1 


whoſe ligeantr he was bozire, do afforwites detcend te tho Ming of 

England:? Ans this is the reaſon, that Ante-nati in Scotland ( 161 that at 

the time of their birth they were under the ligennce and obedienes of a: 

nother King ) are aliens bone , in reſpect ofthe time df their birth," te. | 

ale in ' I2 Lymzer of the rent upon the land bef63e the „makes the Co. LB. 165. 5: 
nd, render Diftrefle toꝛttous; tonder affor the Diſtreſle and beloꝛe the rkment . The 6 G48 
k-. makes the vetainer, but not the 2 — tonder after the im benters calc. 

parkment makes neither the one ndy the other to niohs; fo2 then f 

comes tod late, in regard thecauſe is then put to the tryall of the ab) 

to be there determined. 3 9.9 , een en ore aſt er; d bs 

13 Niltinguenda ſunt tempori,'@conebidabis leges. Anna Beding' Co. I. 3. 16. b. 

feilds caſe. cid 19 143%, c n sd N. 0 . 07 Y 

ſte tothe 14 Thomas Bowles in confiveration of marriage with Anne Hide; Co. lib. 1 7. 80, 

ien covenants to Tand ſeiſed of thi anno dt D. to the ute ol himſelfe ani a, 4. Lewer 
' Anne fo? thetr lives, and after to thoir fivif ius male, and the hotreꝛ 2owles caſe. 

male ol his body, and aſter te the hefrs mile ot the bodies of Thong 

and Anne, gc. In this caſe, — * hav ; Thomas and Anne wert 

ſeiſed ot an oſtate taile executed kib modo, vi. until fue, and then by 

operation of Law, the effates were divided, viz. Thomas and Anne be; 

came Tenants fo2 life, the remainder in taile to the ilue, the remaindei; 

to the heirs male of Thomas and Anne, (g.. 

15 A man bꝛings an action upon the Caſe fo2 theſe landerous woꝛdg Co.1.10.131.2. 

Thou art an arrant Knaye, a Coſener, & a Traitor, being ali Tpoken together 1. J. 05borns 

at one and the lame time, and upon not-guilty pleaded, the -Juro2s findz e. 

fo2 the Platnti®, and alſeſſe 1 on all the wo2ds, horetr) 

they did woll; fo2 all thoſe woꝛds taken together, mas but one ſcandal, 

and albeit no action lieth loꝛ theſe woʒz de Thou art an arrant Knave, a Co- 

ener ſpoken ap att by themlolves, yot Being ſpoken at one ann the ſam; 


- "ia 
* = 


Ml | time, and coupled with the other worde, and 4 Traitor, X 
od actfonable , they aggravate them am make them wozſs: Yowbeit, if 
65 at one time the Delendant calts the Plaintick Traitor, am at anotheſ 


time he calls him arrant Knave and Coſener, and the Pladififf bzings at 
action upon the Cale, andalieadgeth ths ſaty ſeveral wozvs ſpoken at ſe: 
veral times, as ſeveral cauſes of attion; thete, if myo not guilty plead 
5 the Juroꝛs allefle damages tutirely, Jidgement thall-be arrefted fot 
all ; foz he grounds his agion upon £woWberal ſcanvals, whereas one ol 
them is not actionable, c. 28 
16 At a man hath a Ain ein in right of hes wife , and the Willein pur co. Inſt, pars 
chaſe land, he hall have that perquiſite in her tight; but if the Milleing 124 b. r. 
purchaſe it aſter iſſue han, then the Baron ſhall have the perquiſite ti 
him and his heires; becauſe by the iũue he is entitled to be Menant by 
the Courteſie in his ou rigzt. 21 * | 


49 Quad privs oft tempore, Neri eff jure. Vide Max. 62, Pl, 
10. 19. 


1 One of the reaſons at a Remitter is, becanſe that title which it Co. Inſt. pars i 
G6rft and mo2e ancient is alwapes moze ſure and woꝛthy: And there: 347.b.3. 
foze many books in ſteav of Remitter, ſap, that he is En ſon primer eltace, 
oz en fon melior droit, oz en fan. melioz eſtate, ec. os the like : Foz , Quoc 
prius eſt, yerius eſt, & quad prius eſt tempote, piqtius eſt jure, ic. 
2 The Leſſe fo life made a leaſe foz thirty pears, and after the Leſ+ Co, b. 296. a. 
ſo2 and Nei £02. fte made a jedſe fo} 50 to anather, which leaſi 3- 
fo2 ſixty yeares the Lefſo2 did urſt confirme, and after the Leſſo2 con 
Armer the leale ĩoꝛ thirty: years » and alter the Menalit' foy life vier) 
within the thirty veares : Au this cal, the leaſe tos thirty poares wal 
aotexminov by the death of the Tenant 1dziite, and the Lefee _ 
F | * ö 


160 


Co.l.4.39.b.4. 
Pruries calc, 
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veares might enter; foꝛ that albetit the leaſe foꝛ ſixty yeares was the 
later in time, pet was it of greater fozce in Law; becauſe the Leſfſoz, 
who had power to confirm which ol them he would, dio firſt confirm the 
ſetom leaſe. Inter Uawel and Lodge, temps Eliz. TIS 


3. If a-ConnteCeretain two Chaplains; thofe two ate onely capable The uu 


of diſpenſation aecoꝛding to the-Statute of 21 H. 8. cap. 13. And there- penſuiin 


_ foreif the Counteſſe retains a third, that cannot deveſt the capacity of Waſt u. 
- diſpenſation 5 which was veSep in the two firſt; Foz albeit the Coun: 


* 


* 


telle may entertain as many; Chaplains as ſhe will, at tbe Common 


Law, pet can ſhe not habe moze then two capable of Difpenſationg 
by foꝛce of the Statute ; ana reaſon requires, that be which hath longeff 
ſerved, ſhall be firſt pꝛelerred; Foz, qui prior eſt tempore, potior eſt 
jure. 4 8 | em ab =” 

F.N.B. 147. f. 


4 - Jf a man purchaſe divers lands by one feoffment, which are hol den poi , 
ſeverally of divers Loꝛds hy Knight-ſervice, and after he dies, his heire warddy, 
within age > that Lo2d which ſhall firff hay the Ward , ſhall have him, 
becauſe there is no pꝛiozit: But it he purchaſe land, which is holden 

by Knight-ſervice of one. Lo and after purchaſe other land holden of 
another A oꝛd by the like ce, and after die, his heire within age 

An this caſe, that Loꝛd ſhall have the Ward of the heire, of whom the 

land, which be firſt parchaſey; is holven ;. foz that he held of him by a 


; mo2eanctent feoffment (vi. by pꝛioꝛity) then he held of the other Lozd 


Co. 1. 4. c b.z * 
Ful woods 
caſe. 


Dyer 32. 2.28, 


& 29 H. 8. 


Dyer 133. 4. r. 
35 — P. M. 


Dyer 232. 5. 


10 Eliz. 


Co. Inſt. pars 
1. 8. a. 1. in 
calvint caſe. 
Co. ib. 1 19.0.3. 


of whom he held by poſteriozy, &. .' | 

ka man be bound in two Statutga, and the laſt Statute is firſt a forme4 
extended and put in execution Set the ũrſt Conuſee upon extent ſhall cute ft! 
be firſt ſerved,.and the laſt Fonnleꝛ ſhall tay till the firſt be ſatisfied, 
6 Jn debt. again E xecutoꝛg, who plead fully adminiſtred, and it Debt apy 
was given in evivence by the {Defernants ;/that they had paid divers Ercan 
debts upon contracts made by their Teffatoz; and ſhewed not that they 
were paid hefoꝛe the Plaintiſtg wit purchaled, wherenpon the Plain⸗ 
tiff demurres rand that was the chſefe reaſon why Judgement was gi⸗ 
ven koꝛ the Plaintitt. e 60 fia vt MH 
7A man being Patron of a-Beneftce in right of his wife grants gaudy 
proximam adyogationem to another, after which grant the Incumbent next no 
makes a leaſeat the Benefice fp2 60 peares, reſerving rent to him and auce. 
his Succeſſo2s under the value in the Bings boks ; afterwards the 
Patron, G2zanto2, and his wife together with the D2vtnary-confirme 
the Leaſe, and then the Jncymbent is vepꝛided fo2 marriage, and the 
Gꝛantte pzeſents his Clerk; who enters upon the Lefe to avotd the 
leaſe ; In thts cafe, it ſems his entry is congeable , becauſe the Gant 
pꝛeteded theleaſe, ., D rr: 

8 It debt be b2ought againſt the Oꝛdinary fo2 the debt of the inte- 0:gin; 
ffate, after notice he cannot diſpoſe of any of the goods to others, betoꝛe 
— hath ſatisfied that debt, toꝛ which the action was bꝛought againſt 
9 A Scire facias was bought by Baſſet againſt the Cozpozation of Scie fiis 
Torrington in Com. Devon to repeal their Patent of Faires and Par: 
kets; But it was held, that a Puiſne Patent ſhall not have a Scire fa- 
cias to repeal a moꝛe anctent Patent, but è contra. | 

10 Vide Hob. 7. Spendlowes and Burket, concerning the grant of an a⸗ 
vopdance, and leaſe of a Pꝛebendarp in Lincoln. | 


3 0 According to the diverſity of the ſame perſon. 


1 A man ſeiſed of lands ia teꝛ hath iCue an Alien, viz. bozn ont of the alien mn 


Kings ligeance; that iſlue cannot be his heire propter defectum ſubjectio- beriuds. 
nis, albeit he be boꝛn within lawful marriage; neither yet ſhall he — 
her 


21 II 


109 o 
: for 2 


7 . 5 Go / 


ft to the husband and his hetres ; Pet, in this caſe; the husband ſhall Flach 18. 


Anno 14 Eliz. by his d&daſſignedit over to Dir John Throgmorton, t the 
BVichop confirms the leaſe, Anno 17 Eliz. in the life cf the Lefſoz ; And 


* 
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berit to his Father 02 any other, although he be made Dentzen by the 
Kings letters Patents: Nevertheleſſe, if the ſame man be-natar; 
by act of Parliament, he ſhall not then be accounted fn Law alicnige- 
na, but indigena, and ſhall be capable of inheriting, ec. 6. 
2 The ſame man map have ſome childꝛen capable of inheriting his Co. ib. 8.2. 2. 
land after him, and others incapable, acco2ving to the ſeveral conditt- 
ons, in which he fad at the ſeveral times, when he hav thoſe childꝛen: Co. ib. 24.3.3 
As if an Alten be made Denizen, the illue which he hath after the dent- 
zation ſhall be his heire, and not the ilue which he had befoze : Wo alſo, 
it a man hath iſſue a ſonne befoze his attainder, and obtaineth his par⸗ 
don, and after the pardon hath ine another ſonne 7 here, at the time of 
the attainder, the blond of the eldeſt was cozrupted;, and therefoze he 
cannot be heire; but it he die ltving his father, the younger ſonne ſhalll be 
hefre ;fo2 he was not in eſle at the time of the Attainder, and the pardon 
reſtoꝛed the bloud, as to al iſues begotten afterwards, ct. | 
3 If Utllenage be pleaded by the Lozd in an action real, mixt, 02 Co. ib. 127.b.4 
perſonal, and it is found, that he is no Uilletn, the bzinging of a Mzit 
of Errour ts no enfranchiſement, becauſe therebp he is to defeat the koꝛ⸗ 
mer judgement : and if in the mean time the Ufllatn bzing an anion a. 
gainſt the Lozd, the Lozd ned make no p2otefation, ſo long as the 
reco2d remains in fo2ce, foz at that time he is fre, it. | 
4 It a Juris Ucrum be bzought by a Parſon ofa Church, the collateral Co. b. 376 2.4 
waranty ol his Anceſtoꝛ is no barre, foz that he demandes the land in 
the right of his Church in his politique capacity, and the warranty de⸗ 
ſcendeth on him in his natural capacity, ec. | | 
5 Jfa collateral Anceſtoꝛ releaſe with warranty, and enter into rg- Co. ib.392. b.z 
ligion, now doth the warranty bende; but if afterwards he be veraigned, 
then is the warranty defeated, *4 2 | | 
6 One that hath a rent charge going ont of the wives land, weleaſeth 1 H. x. c. 


not have the rent: but the releaſe wal enute unto him by way ofextin- 
guichment onely, as ſeiſed in rig odhis wils. | 

7 The Parſon of Weſton in Com. Gloceſt, An, 9 El. nemiſed his Ne- Co.1.5.15.a. 3 
0p to W. Hodges, then Patron of the ſame Rectozy, foz 50 pears, who Mewcomes 


caſe. Trin. ze 
Eliz, in the 
in this caſe it was reſolved, that the alignment of the ſatvleaſe ſo grant eder. 
ed by the Patron, impoꝛts in it ſelf both a grant, and alſo a confirmation 
of the terme; ſo that a ded of the ſame thing, by the ſame perſon; tothe = 
lame perſon , and at theſame time, ſhall enure to two ſeveral parpo- | 
ſes, viz, to a grant-of the interet; as Lefſ&, and to the confirmation ock 
the ſame fntereft, as Patron : So alſo ff Tenant toꝛ lite grant a Rent 

charge to him in the reverſion in les; and the Reverſloner by his ded | 

grant it over to another and his hefres, this is a gos grant and conflr- 

mation alto to make the tent god loꝛ ever, in reſpect of the ſeveraſre- 

lations that are in him in the reverſion, viz. as Gꝛantoꝭ of the rent, ans 

as Reverſtoner in te: In like manner, ff the DiCe(ſo2 make a leaſe los 

life, the remaimer to the Diflefſ&, and the Difſeiſ@ grant the remain | 

der over, this is a good grant and confirmation alſo, xc. 


At a man marry with a woman that was fozmerlp contraued with 


another, and hath iſſue by her, that iflae in truth and in Law beares 


the ſirname of the Father: but if afterwards the Baron and Feme be 
dfvo2ced cauſa præcontractus, then hath the iſſue loſt 
Father; becauſe Cognomen ma jorum eſt ex ſanguins tractum, and then is 
the (Cue a Baffard, and Nullius Filius. $713 "208 

9 A Pember of Parliament, while he continues a Pember , is fred 
fromarrefts of his perſon; but when he ceaſeth to be a Pember, he map 


be arreſted again, and albeit be being 5 Member be arteſted upon an 


execution 


ſirname ot the 


Co. I. 6. 66. a. 4 
in Sir Moyle 
Fincher caſe. 


Dyer 60. a. 22, 
a 13. 36H. 8. 
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execution fo2 debt, yet that is no diſcharge of the debt, but after the 
Parliament he map be taken againe by execution upon the ſame judg⸗ 
ment. | 1? Cannon 1143033 31 —_— B+ 

Dyer ibid, r Regularly, the Lozd may ſeiſe his Uillein whereſoever he finds Seil 
him; pet if he abide a peare within ancient Demeſne , his condition is Villen 
altered, and the L oꝛd cannot ſeife him: So while the Uillein remains 
in the Kings pꝛeſente, the Lo2d cannot ſeife. him, but afterwards ont 
of his p2eſence he map ; And theſe pꝛiviledges the Law giveth to Mil⸗ 


leins in favorem libertatis. 


31 According to the diverſity of ſeverall perſons, Vide 


Co. Inſt, pars 1 LTenant in taile make a leaſe fo2 peares, reſerving ry s. rent, 
1.46. a. 3. and after take a wile e die without ine ; now as to him in the reverſion 
the leaſe is merly. void: but it he endow the wite of Tenant in tafle of the * 
land (as the maybe, though the eftate taile be determined) now is the 
leaſe as to y tenant in dower (who is in, as of the effate of het husband) 
revived agatne; as againſt her; od, as to her the eſtate tafle continu: 
eth, and ſhe ſhall be attenvant foz the third part of the rent and ſervices, 
tt. Do it is if Tenant in taile mazes leaſe fo2 years ut ſupra, and dieth 
without iſſue, his wile enſeint with a ſonne, he in the reverſion enters, 
againtt him the leaſe is void; but after the ſonne is bozn, the leaſe is 
gon it be made accoꝛding to the Statute of 32 H. 8. cap. 28. ànd o⸗ 
ther wie is voidable. TH "RE: 
Co. ibid, 46.2, 2. The King made a gift in taile of the-Paunoz of Eaſtfarleigh in Kent Thel 
4. to W. to hols by Huights ſervice} W. made a leaſe to A. fo2 36 peares, 
reſerving 13 pounds rent; W. died, his ſonne and heire of full age, all 
this was connd by office : As to the King, this leaſe is not of fozce ; fo; 
be, han bave big pruner- Eifiry> as of lanos in poſſeſſion, but after li⸗ 
vary the Le@ mag enter: And is tha (Cue in tails accept the rent > the 
teaſe ſhall binde him, and Gall be god as to him, ac. And fo it was ad- 
judgedd in Auſtens caſe, Pa. 2, & 3 Ph. and M. as Mr. Plowden reported to 
the Told Coke. % „„ TT | 
Co. ibid, 3 It tenant in t take wite, and make a leaſe tod yeares , and dieth, Leaſni 
the:wite is enzowed, ſhe ſhall avoid the leaſe, and it all be void as to © then 
her; 3 butaſter her deceaſe the leaſa all be in foxce again againſt him in 
nen.. „ enen eee 
Co. ib 10. 4.1: 1 Tenure by Cornage at a cammon pexſon, ia. Knighi- ſerviee, but of the Com, 
18 ing, ts. Grand Serjcancy 3 ſo. ag} the royal-vignity of the perſon of the 
K-020 maheth the difference ofthetenure, - | 2: | 
Co. ib. 188.2. 1. A an husband, wite, and à thin perſon had purchaſed lands to them Je — 
and their heirs , and the hushand beloze the Statute ot 32 H. 8. cap. 1. affen 
had aliened the whole land to a ſtranger in tie, and died; In this caſe, e. 
the wife and the other joyntenant were jopntenants of the right, but 
in ſeveral manners acem ding to theix ſeveral intereſts, viz. the wife has 
trightol action, and the other Jopntenant, right of entry; oꝛ at the 
Common: Law the alienation of the hushann was a diſcontinuance to 
the wife of the one moſty , and a viſſeifin ta the other joyntenant of the 
.. ether moity : Yowbeit thele differing rights might well and together 
in joyntare.; foz they are joyntenants of the right, becauſe they may 
jopne ina wit of right, ec. | þ | 
Co. b. 203.3. 6 Ia man ſeited ol lands in right of his wife , maketh a feoffment gn a 
in kee by dee d indented, upon condition that the Feoffee ſhould befoze-a ral perf 
Co. 1.8.43,44. certain yay demile the lands to the Feoffoz foz his life, ec. It the condi veal ehe 
i en tion be broken, the Feoffoz-map re-enter , and ſhall be again ſeiſed as 
_ in his fozmer eſtate, vz. in right of his wie: But in caſe the Feoffo? 
| 15425 dis 
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the Common Law; 


die befoze entry, albeit the heire of the husband enter fo2 the condition 
bꝛoken, pet it is impoſſible foz him to have the effate , that the Feoffc2 
had at the time of the condition made; foꝛ the Feoffoz had an eſtate in 
the right of his wife, which commenced by the coverture, and with 
the coverture was diſſolved ; And therekoꝛe when the heire entreth ko 
the condition bꝛoken, and defeateth the Feoffment, his eſtate doth vei- 
niſh, and the eſtate is thereupon immediately veſted in the wife, ac. 

7 If Tenant in taile and his iſſue diſſeiſe the Diſcontina&® of Tenarit 
in taile: and Tenant in tatle die, whereby the lands deſcend to the iſſue; 
In this caſe; the iſſge ſhall be remitted; and halt be in as Tenant in tafl 
againſt every ſtranger, and ſhall deraign the firſt warranty; but not 
e Diſcontinu, becauſe he was Particeps Criminis, 11 E. . 
2, Finch 18. | ? 

$ A Lefſ fo2 years may make a Feoffment , and by his feoffment 
a Fee-ſimpie ſhall paſſe, and it a warranty be annexed to ſuch-aneffate;, 
albeit ſuch a warranty cannot barre the Leſſo2, oꝛ his heirs, becauſe it 
tommenceth by difſeiſin;yet between the parties ſuch a warranty ſtand⸗ 
eth god; fo2 thereupon the Feoffe may vouch the Feoffo2 oz his heirs, 
as by foꝛce of a lineal warranty: And therefo2e if a Lefſ& fo2 years o2 
Tenant by Elegit, Statute Perchant, Statute Staple, cc. oz a Dil⸗ 
ſeiſo2 incontinent make a feoffment with warranty, if the Feoffe& be 
fmpeached he ſhall vouch the Feoffo2, and after him his heire alſo ; bes 
cauſe this is a covenant real, which binds him and his heirs to recom⸗ 
pence in value, if they have aſſets by deſcent to recompence ; fo? there is 
a feoffment de facto, and a feoffment de jure; And a feofkment de facto 
made by them, that have ſuch intereſt oz poſſeſſion as ts afozeſatd , 8 
good bet ween the parties, and againſt all men, ſave onely againft him 
that hath right, xc. wh 225 

9 At befo2e the Statute of 1 R. 3. cap. 9. a man had granted a meſſu⸗ 
age with the appurtenances to certain Barretozs fo maintenance hy 
a feoffment with warranty , by reaſon whereof the true Tenant duiſt 
not abide in the honſe, this warranty commenceth by diſſeifin, ſhall not 
binde him that right hath ; but ſome have ſato it ſha be of fozce beton 
the Feoffo2 and Feoſſe, g. | 

10 Jfa man hath iſlue two ſonnes, and is diſſeiſed, and the eldeſt ſyn 
releaſeth to the Diſſeiſo2 by his deed with warranty, ec. and dies wiſh- 
out iſſue, and after the father dies, this is a lineal warranty to the poun- 
ger ſon ; becauſe the land by poſſibility might have deſcended from the 
eldeſt to the younger ſon ; but in that caſe , if the younger ſon releaſe to 
the DiCeiſo2 with warranty, and dieth without iſſue , that is a collate: 
ral warranty to the eldeſt ſon , and alſo to the iſſue of his body; becauſe 
the elveft ſon by no poſſibility,could convey the title of the land tohimſelf 
by meanes of the younger : But in the ſame caſe, if the elveff ſon gie 
without iſſue of his bodie, then the warranty is lineal to the iſſues| of 
the body of the pounger : And ſo the warranty that was collateral to 
tome perfons , map become lineal to others: And therefoze if Tenant 
in tafle hath iſſue thꝛee ſons, and diſcontinue the taile in fee , and the ſe⸗ 
cond ſon releaſeth by his deed to the Diſcontinuee with warranty, ec. 
and after the Tenant in taile die , and the ſecond ſon die without ifſge, 
this is collateral warranty to the eldeſt ſonne; but in caſe the eldeſt ſon 
die alſo without ifue, it becomes a lineal warranty to the poungeſt, xc, 

11 An Act of Parliament oꝛ the Common Law may make an eſtite 
void as to one perſon , and god as to another perſon ; Foz example. if 
lands be given to the Baron and Feme, and to the heirs of their two ho⸗ 
dies > and the Baron levy a fine with pꝛoclamations, and hath ilue, and 
die; this fine by fo2ce of the Statute of 32 H.8. cap.36. all bar the ifſue 


in tale , but it hall not bind the Feme » ſo that in reſpec of one it is a 
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good barre, and in reſpect of another it is no batre : Do alſo in a præcipe, 
ff one be vouthed ; In that tale, having regard to the Demandant, the 
Uouchee ts Tenant, and a releaſe to him from the Wemanivant is good, 
bat habing regard to a ranger, he is not Tenant. awd therefo2e a re» 
teaſe to him from a ranger is not good: Likewiſe , if one be poſſeft of 
a terme fo2 years as Executoz, and ſurrender it; here, as to one reſpec 
the terme is extina, and as to andther reſpect it is alets, xt. 
Tode 1 Aa frauvulont conveyance be wave to avoid a bebt, the grant is Paule 
caſe. vold, as to the Credito? by the erpzefle p2ovfſion ok the Statute of 13 conycying, 
Elia. cap. 5. bat as to a scher perſons it Kanins good. | | 


Co. lib. 6 78.b. 13 A. and B. ate joyntenants fo2 Hłe, and judgement is giden koz C. Achargeyy 


The Lord of againtt A. in an action of Debt, A. releaſeth'to B. befote execation ; here, one 5 te 
Aburgavenniet alheit B. is now in by the Lefſo2, and not by A. and the eſtate of A. as to Joynrenan, 
caſe. all ſtrangets, is determined, pet as to C. who hath the judgment (where⸗ 
by the motty of A. was charged with the erctution ) the effate of A. 
(during the life of A.) hath contirigance : Bat f1cale A. die betoze ex⸗ 
etutton B. wan hold it vifcharged, t. ah 
Co. ibid, 79.29. 14 Jfthere be two jopittenants in fre, and the one grants a Rent⸗ Joynrenany, 
charge in f& , and after rolealeth to the other; In this cafe, albeft to Rent · chag 
ſome intent he, to whom the releaſe ts made, is in by the firſt Feoffo?, 
and no degre is made bet wirt them, pet as to the Gꝛantte of the Retit» 
charge , he is in under the Jopntenant that releaſeth and he that ſur- 
Arr. Ml not àvets it after the vereaſe of him that releaſeth. Vid 
. 30. C. 8. ; 
Co. ibid, x5 A. ans B. are Joyntenants fo} life, the rererffon to C. judgement The lik, 
is giben againft A. in an acton of Dbbt, A. teleaſeth to B. B. dies, C. 
enters; Pet, as to him thathath the judgement, the eſtate of A. (ſo 
long as A. liveth ) hath continuance, - 
Co. ibid, 16 Jf the Baron biz ſeiſev dt a Rent oz Common in ke, releaſe The lieh 
to the lam Tenant, this rent is extina, pet having rsgats tothe Ferns Dover. 
it hath tontinuante; roy the ha be ende ed theteot. See there many 
authotixies in the poifit ; Md Co. l. 7. 38. b. 3. Lillingſtons caſe. 
Co. 1.6 79. b. 4. t7 Iurhe general pat uon of 4;'E1iz. thete was this proviſo , that anp General pu- 
Sir Edward Clerk might make a Capias utlagatum at the ſuit bf the PlaintiA againſt don. 
Phittons caſe. dit · la werd perſons, to the intent to compel the Defendant to atiſwer,and 
that the party chan tue A Scite facias , befd2e the patdon in that behalfe 
ſhall de allowed; but this is oneiy as having regard to the Plaintiff ; 
fo2 as to the King; it is an abſolute pardon, and grant of his goods, tt, Lord and . 
ſo that the pardon was Adailable to diſtharge the Defendant agarnit the lain. 
Ang, but not to diſchargs him agatnik the party Plainticke: As a Uf- 
lain is diſabled agataſt his Low, but not as to any other, 
Co. lb. 8.45, 18 If a Baſtard be fettes df lands inf, aid make feofment thereof, Pagan, 
whittinghams and after die without iNue : In this caſe, tt libery were made by the Ba⸗ Live 8 
caſe. ſtard hinſelfe in perſon, any ſo tte teofment executed by hlinſetfe, it 
= and good; but it livery wete made by attd2ney, the lands ſhall els 
t 9 ec. | . 
Co. lib. 8. 145. 19 A. hath a Rec02y, ito which a Aicatage is appendant, fo cer - Grant of ie 
Davenport: tain peares pet in being, ans grants the nett avoybanice of the Uicarage vert 210% 
caſe.” to B. and after ſurtenvers the Recozy to him fn reverſion ; In this caſe, 
Albeft as to all rangers, the eſtate of the Recozy is determined by the 
ſarrenver, pet as to the G2antee of the next avoidance of the Micarage 
it hath continaance ; and ff the avoidance happen within the terme, the 
Gaantee ſhall pzoſentz tt. Do alto ff the Leſſie foz yeares grant a rent, Surcoder # 
and then ſarrenver ; pet tos the benefit of the Gꝛantee, the terme hath ver erntet 
continnance; albeft in rei veritate ft bs determined. rent, 


20 In 


TY 20 In Avowte, tt is not necoifary to bew ko the Plaintiff by Co.. 5. 29 b. 
ur- what title ſuch a Franchiſe is clatmes: but when a Quo Warranto 18 „ fn Te caſe 
* bong! by the King, the Lo2d of the liberty ougit to ſhew his f 877 
Lo 7 Mercella. 
option of on Ik Lands be vemiſed to one fo? life, exceptis quercubus, ulmis, & Co. 1.11450. a 
wy fraxinis adhunc creſcend: ultra creſcentiam 21 annorum, &c. The Leid; 2 Kichard 
ma fell the great Timber fo excepted» and then (fQione juris ) asto Liffords caſe. 
the Lede the Trees tire dfvided from the kranntene went, bat as to all 
others thep are parcel te the inherttante ofthe Leffo?, ö 
ſetance of 22 Jf Tenant in La eus the Trees to anothet chat fs a Chattel Co. ibi d. 
cen in the vehvee , and his Erecutozs hall have them, and in luch cate 
(Hictione juris) they ate fevered from the land; but # Tenant in 
Tafl die before actual ſeverancez as to the ffſae in Cal they are parcel 
of his Inherftance, and hall go with it, neither may the Uender then 
take them: and yet as to the Tenant in Tail himfelf, they were revered 
fo2 a time. l ; 
23 Aman makes a Leaſe ot a Pannoz , except an Acre this Acre is 1. P. MI. 504; 
no part vt the Pannoꝛ, as to the Leffo2,, but as to him, that hath right Fincb. 18. 
to demand the Manno by an eygne title ft rematneth parcel, and there- 
foze he hall make no fo2ep2iſe thereof in His M zit. 


52 Relation is of great force in Law. 


1 Akt a man make a Leaſe fo2 life to one, the remainder to his Exe⸗ Co.Inftir.pars 
* tutozs foz 21 pears, the term fo2 years Wall vert in him; fo2 even as 1.74, b. land 

Anteſtoꝛs anv heirs ate Correlativa, as to inherttance: (as if an effate 3 19. b. i. 
fo2 life be made to A. the rematnver to B. in tafl, the remainder to the 
right hetres of A. the Fer deiteth in A. as it ſt had ben limited to him 
and his hetres even fo are the Leftatoꝛ and the Executoꝛs Correlativa, as 
to da rr And tyervfv2e ff a Leate fo2 life be made to the Leſtatoꝛ 
the Remainder to his Exscutoꝛzs foz years, the Chattel hall veff in 
on Lefſ& himfelf ; as well as ff it hav ben limited to him and his Exe⸗ 

28. 

2 A. Enfeoffes B. upon Convitfon , that B. ſhall make an effate in Co. ibid. 215 
Frank-mattiage to C. with one ſuch as is the daughter of the Feoffoz; b. z. 
In this Caſe, B. cannot make an eſtate in Frank - marriage; becaule 
the eſtate mulk move from the Feolkr, and there is not bet wirt the 
Feoff4 awd the Daughter bf the Krottdt the ner relation of Bloos, 
whtch is Wen bers the Doo? and the femeDon@ in Frank 
3 ; fo2 here the Daughter ts not at all of the blood of the Feof- 


te. 

oteftion 3 In matters ef Tate, Subjectio, and Protectio are Relatives, and Co. 1.7.4 .b-3. 
| ubjci- immedtateip upon the birth of a ſabjed that retatton begins; foz li- calvins caſe. 
we from gkante doth not begin by the oath ttt a Leet ; bat comes into the world 

with a true ſabjec, and he oweth it unto his Sovereign by birth-tight;fo 

alto is the Hoderaign deumd from that very time to pꝛoted his ſabjec : 

= And theretoze it is traly fafd > that Prorectio crahir tubjeRionem, & Sub- _ 
9 jectio protectionem: And this ts the traton, that ligeante cannot be lo- Co ibid.. b. i 
cal , o2 tontned within the bounds of England oneip; fo2 whereſcever 
the fabject is, there ttkewife ts to be kound the fozeſafo Relation; 
And therefoze, Qui abjurat regnum, amittit regnum, ſed non regem, amittit 
patriam, ſed non Patrem patriz : bz, notwirhtkanwing the abjuration, he 


er o viech the King his ligrance, and he allo remaineth within the Kings 
10 Motoction: beranſe the utng( it he pirate) maꝝ pardon and reftoze him to 
his Country agathit, / Rog | | Co. I. 7. 30.4. 
mda and 4 F'02 Conttmrame of Ptvces upon demtte of the King , there ſhall x. Diſconti- 


tons titer de Reſinmnons, dz Reattachment, but where there was at firſt vauce of Pro- 


ces. 


— 
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Co. I. 8. 85. b. 8. 
Sir Rich. Pex- 
hals caſe. 


Co. l. 10. ro. b. 
2. Alfrid. in 
Denbawas caſe 


Co. l. 10. 1 16. 
b. 4. Rob. Pil- 
folds caſe. 


Co. Inſt.pars 
1.338. b. 4. 


Co. ibid. 341. 
b. 3. 
Co. ibid. 3 59. 
2 4. 


Pl. Co. 7o. b. 2. 
in Red wellies 
caſe againſt 
Brand. 


Dyer 14.69. 
28 H. g. per 
Shelley, and 
Fit - herbert. 


Dyer 23. b. 
146. 
28 H. 8. 


Dyer 157. 
PI. 28.4, 5. 
P. M. 
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Summons and Attachment; fo theſe are Relatives, and anſwer in re⸗ 


lation one to the other. 
5 JfA. deviſe to B. 10. l. per annum to be paid quarterly, and that B. Office w 


ſhall keep his Courts, 8c. A. hath an eſtate fo2 life in this annuity; foz che Fee 


officium and feodum are Relatives, and Concomitantia, and he ſhall have 


the like eſtate in the Fe, that he hath in the office. 
6 At the time of granting the Tales the pꝛincipal Array muff ſtand; Quls a. 


fo2 Tales are woꝛds of ſtmilitude, and have reference to a reſemblance, Tales, un 


which at that time ought to be in eſſe; and therefoze if the Array be quaſh- 
ed, 02 all the Polls challenged and tried out. no Talcs ſhall be awarded; 
fo2 at that time they were not Quales;but in that Caſe a new Venire fa- 
cias ſhall be awarded: Powbeit if at the time of granting the Tales the 
pꝛincipal pannel did ſtand: and after is quaſhed, as atfo:eſatd;yet the Tales 
ſhall ſtand; foꝛ it ſuſficeth, that they were 2ualcs at the time of granting 
the Tales; and this appears in 34 H. 6. Tit. Enqueſt. 30. 

7 This woꝛd Damna is taken in the Law in two ſignifications, the Damage 
one pꝛoperly and generally, the other relative and (trick; pꝛoperlp, as rhe Win 
when colts of ſuit are alſo included in it, c. But when the Plaintiff l. 
ſheweth the w2ong done unto him to the damage of ſach a ſam, 
this is to be taken relative, fo2 the w2ong which is paſt befoze the Mit 
bꝛought, and they are then to be aſſeſſed occaſions tranigreſſionis prædictæ, 
and cannot extend to Coſts ot ſuit, which are future and of another na⸗ 
ture, viz. to expences in Law, whereof no certainty can then be 
known, | 

8 An Eſtate⸗tail cannot be diſcontinued , but where he, that made Di 
the diſcontinuance , was not once ſeiſed by fo2ce of the Tail (except it ace. yy 
be bp reaſon of Warranty , &c.) accoꝛding to the Rule in Philoſophie, M,z 3.8, 
Omnis privatio præſupponit habitum;fo2 he cannot diſcontinue that eſtate, 
which he never hav, Neither pet can a Parſon diſcontinue the Fee 
a — his parlonage, becauſe the intire, and Fee⸗ right thereof was ne- 

er in him. | | 

9 Ika Feofment be made to two, and livery is made onelp to one of Livews 
them, but pet acco: ding to the veev; In this caſe, the livery ſhall enare ener 
to both;becauſe the deed / whereunto the liverp referreth,is made to both; both, 
Verba relata hoc maxime operantur per zefcrentiam , ut in eis ineſſe viden- 
eur, 0 

10 Where Rent is reſerved to be paid out of the Land at Dale upon place dn 
Michael mas dap, x if it be behind 40 dapes after,that then it ſhal be la w⸗ ment ft: 
fall fo2 the Leſſo2 to re⸗enter: In this caſe, it ought to be tendred at Dale a 
convenient time befozeSun-ſet upon the laſt of the 40 dayes;foz albeit it 
be not by expꝛeſſe woꝛds, that if the Rent be behind and unpaid at Dale by 
the ſpace of 40 dayes, &c. pet it ſhall have Relation to the place firſt 
named, and ſo the Law ſaith , that the Rent ſhall be patd at Dale the 
laft of the 40 dayes, although it be not ſo exp2eſled by plain woꝛds, Vide 
131.5. 

11 The Ter moꝛ⸗cobenants by Jndenture to build an Youſe without p, ecum 
woꝛds ol E xecutoꝛs the Term expires, and he dies; In this caſe, the Exe: chanel 
cuto2s ſhall be charged; koꝛ they are co⸗xelatives with him, and repꝛe⸗ withou 


ele: 


ſent his perſon, it is otherwiſe of the heir, unlefſe he be named: At fs ſo 223%, 


like wiſe of an Obligatton, becauſe it is a p2eſent duty. See alſo Dyer 22. 
b.139.28 H. S. Per curiam. . 

12 Two have a Term as Executo2s,and one of them grants all that Exec 
he hath in the Land; In this caſe, the whole Leaſe paſſeth, becauſe each incirc)) 
Executoꝛ rep2eſenting the perſon of the Teſtatoz , bath an Intite an- ei 
thozity ; Yowbeit the Law is other wiſe of Zointenants. 

17 A. by Indenture inrolled demiſeth the Pannoꝛ of D. to B. and his Rent n 
Heires in fee farm rendꝛing Rent with clauſe of diſtrelle, and upon an 1 
non 


challenge. 


te like, 


Ichment 
Waſt. 


Jae 53 


the Comm Law. 
payment ars: entry, 2 by theTamo-Inborifieſo![Tovinintato in 
tuch — Nc. Acker ötng to . — — — 
exp2eſſed in * lame a e 
the lame day, X. | s fo _ 
— 0 1 
0 


koꝛe ſuch a fealt, Sc. Which Fine w 
eus, und conditions expzeſted in the ta; und to none 
other and liver of Voffiix was made upon the ume e artoz⸗ 
dingly, and after the Fine was alfo levies, vi! E648 beef B. habuit ex 
dono A. with veleaſe and ding te chet satte ot ines, xc, 
In this cafe the Rent was not ert ina 02 tothe be che Eine Votaulo 
the rt pp et fox I i (ro)! 
Ita Juro2 be but ackuftd z th the! Vert ot tho Pam tin $7 Woten- | 
bunt this is a pHadiphl c dals th een Be ſrefatten Tf wit 
them;which may p26el1ts Laber. Sc 009120763 0062 ad ent! 
15 A eme hat che chits pete Wife Wand d Wire d d 
unto her by the Sheretks in Wowet, ot Wir inoViitves, grants, and at⸗ 
fignes all the Land compatiſed in his Leaſe to A. and covenants, that 


167 


Dyer 176. 27. 


7 1 Eliz; 


Dyer 240: 43. 


Eliz. 


he had not done any act; but that the Aſſignee may enjop tt againſt ; 
every one, and he Maden bonn by Digit togertoam the Cove⸗ 


nants ; In this caſe, the Dbliggt ton e ey fo2 the w nog, but 
that ha ve Relation tothe tp viz, tharheh 4 t done 
any Act, and are e e en ger thoul bie tt 
e We! 2 40 e 1 
5 Pabopo ee 1 prefer! 0 55 7 pris #4, 
A e inc indigent fum st t, 4 5 4 . a 
tr Adam de Cd Sy It tiled reddatagatnit c 25.14) 
2 55 and the zit 55 12 J manerium de Colt.rts: 
Wicombe,8& Chas crucat terræ cum entiis in Ge 8 a 1. inDr. Bon- 
Sf bum caſc. 
1 any is, {thdngh if comp 
yet doth it relate to the Pannoz, quia indiger ct, Vide 3 E.4.x0, 

2 Ik a man grant Rent in mune o e præci iend, in C. 2m es of lane 
Wand parcel of —— — with —— 15 en in the C. Acres; by. Sir 2 
Jn this caſe foe, nt cha out of the res; and Althams caſe. 
neral woꝛds ſhall be wp Tap Go 0 | [wort ea 0 
to the Rule in Matgery, Mortinie | dns 01.10, 4, Quaiido carta 
continet generalem clauſulam, poſteatqus de endit ad yerba ſpecialia, quæ 
Feel generali {i unt 7 fes elt carta ſecundum Verba 
peclalia en | dis ni 

3 Kamm grüß Htarther ,' chete wozus wal create Co. bid 
au dene makes, that wan fü 

S. A N o W 

4 Jfa man give 1. | babendum to bim und Co. bnd. 
the Bettes ol dis tall, and 0. Ke er⸗ 
pecant 3 to 0 he br A $0920 Pꝛec = 

5 A K And fn. erstield, E Gosfietd, Co. l. 8. 154. 
and 2 to che Ne Th t e Ke. fectas querelas, & 2.4-SirEd.dw. 
CREE ne Joe ac 5 575 ac actionem do- Altbams caſe, 
tis fib contingent, v7 Rev this is onely 
a Releaſe of her f clyc fn 7ehex 157 

6 Ita man veiniſe Lamm for tie Lobos 5 „the Neue Co. 1.11.93, 
may cut dowti the Timber ⸗ttees, ant bis own aſe; ut if b. 3. Lewis 
it de abſque impetitiorie vatti per li uo Mö; In that tate, the Byw/es eaſe. 
Acton onely thali be ditchatged, and nit toe — in the Trees, lo 
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Co. l. 3. 83.2. , 7 No-ynrehaſer Mal aboid a pꝛecenent conveyance made by fraud and What is a 
Twines eaſe. cobin, but he that ig purc haler 


"_ — 02 Wie * conũ de⸗ good coal, 
ration; Fon albeit inthe p2eamble of the Statute ot 13 El. 5. it is ſaid, h. S. n 
For menfyer Scher geed ebnfſdemgen and Itketwitg in the bodie ot the 11 eln. 
Act, For money ox ot 5 od confrlerarion ; Wet thele habs, good confi- | 
deration , Are to be wnnerCood onely of valuable conſideratton, and this 
appears wel bp the clanſe, which concerns them, that have power of re- 
vocation ;fo2 there it is ſafd., For-money or other good conſideration paid 
or given,, and this werd, paid, is to-he-referred to;monry, ànd, given, is to 
be referred to good condiderationy ſo the ſenſe is, For mpney paid, or ether 
good conſideration given, Which ugs exc inde a. conſiderations; of-na- 
ture, blond, 02 the icke: and are to be nnderſtoob ot valuable conſtverati. 
on, which mey be gtyen; and thergfoze hs that makes the purchaſe of 
the land fo2 valuable conũideration, fs the oneig purchaſer wit hin that 
Statute t And this alt claule deth well expound theſe wozps; ather 
el ie, mentioned befoz6-in the pzeamble-and'bodie of that 
G. . Je u ar: iz 07): 2 


54 Neo man can do an act to ul. 


21 2223 n eine Co 306207 | | 
Co. Inſt, pars 1 A Feme Guardian in ge thall not endow her ſelſe De la Feme, Dom 
1. 38. b. 4. & 39 plus beale, without judgment; but after judgement ſhe may ( as Litde- | 
2. 4. con ſaith;$-49.) toꝛ then it is the ac of the Law, and not ſimply hers. 
2 It A. by Dd gtvelands to B. to have and to hold after the death Gam, 


Co. ib, 48.b.1. 
of A. to B. and his hetrs, this is a vom dd; becauſe he cannot teſerve to cure voi 
hinileife a partirulat ettate, and confirugion myſt be made upon the 


whole derd. 5 | 
3 Aman cannot make any grant of lands, «c. to his wife during the Baron em 
are but ont pkrton in Lam, and a man cannot g 


Littl. 5. 168. A mant 
Co. Al 113. a. Cobetture, becauſe t ; 
do an ac to himſelfe; (c. 


Littl. 5. 212, 
Co. ib. 141. a. 


be ſatisfied fo2 the damage 


% a = [25 


© 


Sabre 5 A une levied de the Baſliffs ot Salop, was reverſed, becauſe A Finer 
19. one of the Bailiff "wa party to e fine , Quia nemo debet efle judex in 
propria cauſa ; Nemo poteſt eſſe judex & c. Hillar, 3. H. 4. Coram Rege, 


Salop- | £3.66 
Lirel. $. 479, 6 Ik khete be Toi and Tenant, and the Lov releaſeth fo the Te- £1, 
480. nant his Sefgniozp, this muſt of neceſſity enure hy way of extinguſſh- men of Wer 


Co. id;2t0. a. ment ; Foz, the Tenant cannot Yave ſervice to. be taken of bimtelle, ren, a: 
1.nd307-2-4. neither pet can one and the ſame mai! be both'Lo2d and Tenant : o 
-irtl. $- 543» alto if a Rent-charge be granted ont.of lang, aud the Gzante releaſeth 

; 02 granteth the rent to the Werre-tejjant; in this caſe, the rent is ex⸗ 
tinct'; {02 a man cannot ha ve land, ann alſorent flſaing out of the fame _ 
land, neither yet can he pay the rent tofitmſitte ; There is the ſame rea- 
ſon of Common of Paſture roleaſed to the Tenant of the land, f02 that 
alſo wo2ks an extingutſument; becauſe a man cannot have Land, and 
a Common of Paſtüre laning out ot the ſame land, cc. | 

7 If there be Lon and Tenant. by Fealtp and Rent, the 1 020 raccealn, 
granteth the Sefgnio2p fo2 peares, and the Wenant attozneth, the Lo2d & cxyp4 
reieaſeth his @cignio:y to the Tetiant foz years, and to the Tenant of went. 
the land generally; the whole ®8igntozy is extina, and the eſtate of the 
Lef& alto: but.if the releaſe had ben to them and their heirs , thou — 


Co. ib. 280. a. 3. 


ar. 94. the Common Law. 169 


Leſle had had the inheritante of the one moity, and the other moity had 
ben e xtinct: And the reaſon of this diverſity is, becanſe when the re: 


ſide. | 
ihn leafe is made generally, it cannot enure to the Lefſ& longer than foꝛ 
te of life, becauſe it enureth by way of enlargement, and being made to the 


. 


Tenant of the land, ft enureth by way ol Extingutſhment, becaufe he 

cannot do ſervice to himſelfe , and then there cannot remaine in the 

Seignioꝛy a particular eſtate fo2 life: But when the releaſe is made to 

them and their heirs, each one takes a moity, the one by way ol enctea⸗ 

ſing of the eſtate, and the other by extingutſhment. 

zeytance. 8 Ik there be Lo2d and Tenant, and the Tenant lets the Tene⸗ Lin. 5. 558. 
rerntnene, ments to a Ferme koz term ok her lite, the rematnder over in kee, the C0. iv. 3 12. b. 
Feme takes Baron, and after the L oꝛd grants the ſervices, xc, to the 

Baron and his heirs ; In this caſe there can be no attoꝛnment by parol, . 

tc. becauſe the Baron that ought to attoꝛn, cannot attozn to himſeife, 

but his acceptance. of the grant of the Seignioꝛy amounts to an Attozu⸗ 


ment in Law. t ne 
he like. 9 If the Lo2d grant his Seignioꝛzy to the Tenant of the land and to Co. ib. 313. a, 
a ſtranger , the Tonant cannot pzoperly and fo2mally attoʒn to himſeit: 
but his acceptance of the grant is a good attoꝛnment in Law to extin⸗ 
guiſh the one moity, and to veſt the other moity in the ſtranger. 
OG 10 If there be 492d and Tenant, and the Tenant take Feme , and 11.5. 559. 
* — after the Loꝛd grant the ler vites to the Feme and her heirs; Mere can Co. Ind pars 
2 be no foꝛmal attoꝛnment, becauſe the Baron cannot attoꝛn to himſelfe 1.33. a. 
and his wife in his wives tight; yet his acceptance of the ded is a good 
attoꝛnmont in Law to veff the ſervices in the Feme and her heirs; but 
during the coverture they are ſuſpended, ec. 
noche 11 Ak there be Lozdand Tenant, ant the Tenant make a leaſe to a 1,iz!.s 562. 
75 ory man koꝛ terme of his lite, ſaving the reverſion to himſelfe; Pere, if the Co. ib. 354.2. 
tenant for Lo2d grant the Seignioꝛy to the TLenant for life in fe. albeit as to all 
ie of the te- things concerning the right, the Seignioꝛy hath his being (as if the Te⸗ 
mt, nant die without heire, the tenancy Hill. eſcheat to the G2ante, ec.) 
pet as to the poſſeſlion during theiparticalar effate;the G:ante ſhall take 
no benefit of the Seigniozp ; and thercfo2c during that time he ſhall have 
1] no Rent, Service, Wardſhip, Reliefe, Pertet, oz the like; becauſe 
928 theſe duties belong to the poſſeCiou ;:and he cannot do 02 pay them to 
himſelfe. 414K 0; if 1h £63" 19115 
leine 12 The pꝛincipal cane, why a Tenant in taile in many caſes is re- Iittl. Sed. 
mitted, is becauſe (as Lxcleronſatth )there is no perſon, againſt whom 66. 
he map ſue his Mꝛit of Formedon.; foꝛ none ts Tenant of the Frankte- „ tg 
nement but him left. and againſt himſelf be cannot fue, ec. There ts the Fl. 6783. 
ſame reaſon alls of other Remittats. Finch 19. Co.1,3 3. a. 3. in the Marq. 683,684 Kc. 
of Wincheſters caſe. N None 1 
— af- 13 A a man wake a feoffmeny in tee to A. his Hetrs and ACignes, (o. b. 38 5 b.. 
oY A. enfeoffeth B. in tte, who re-enfeo@eth A. he oz his Aſſignes ſhall never 
vouch; becauſe he cannot be his own Aſſignee ; but if B. had enfeoffen 
the heire of A. he might vouch as -Aignee 3 foꝛ the heire of A. map be 
Aﬀignee to A. inalmuch as he claimeth not as heir. 
inunty. 14 A Lenant in taile make feoffment to his Uncle, and after the Co. ib. 389. b. 
Uncle make a feoffment in ke with warranty, xc, « take again an eſtate . & 350... 1. 
to him in fee, and then enfeoff a ſtranger without warranty > and die Vitcl. Sect. 
without iſſue, and the Tenant in taile die; Pere the iſſue in taile hal 
not be barred by the warranty made to the firſt Feoffee ; becauſe that 
warranty by the Uncles reſuming an eſtate in fee of the land, is utterly 
defeated; Fo? if the warranty Could have ſtopd in foce,, then ſhould 
the Uncle have warranted'it to bimſelfe, which cauld not be, ic. 
kl at 15 A man cannot p2eſent himſelfe to a Benefice > make bimſelfe an Fisch rg. 


i, Dfficer, ſuehimſelfe, 02 ſummon himfelfe; and therefoze tf a Dheriffe . 6 25. 
det ; Z ' ſaffer El. Dyer 188 


ome: 


1 
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_ a common recovery, it is Erroꝛ, becauſe he cannot ſummon hims-. 
ee. 

Finch 19. 16 A man cannot be judge and party in a Suit; And therefo2e ff a No jul, 
Auſtice of the Common Plate be made a Juſtice of the Bings Bench o Bead, 
though it be but hac vice) it determineth his Patent foz the Common nc. 
Plate; fo2 ff he ſhould be Judge ol both Benches together, he ſhould 
control his owne judgments; becauſe if the Common Pleas erre, that 

erroꝛ ſhall be refo2zmed in the Kings Bench. 

Co. L 1. 1702. 17 Ik a man by Andenture covenant to ffan ſeiſed to the uſe of him- Tbe fuß 
. Diggs caſe, ſelfe fo2 life , the remainder to others in tail, ec, and alſo reſerte unto n 
htmſelfe power of revocation , and doth revoke the ufes acco2ningly, 7 18 

immediately upon ſuch revocation. the ufes ſo limited are determined 

without entry 02 claim; becauſe he himſelfe was Tenant fo? life of the 

land, and he cannot enter oz make tlaim upon oz againſt himſeife, «c. 

And therefo2e it is agreed in the 20 E. 4. 18, & 19. that if a Feofment 

be made upon collateral condition, and befsze condition perfo2med, the 

Feoffe demiſeth the land to the Feofo1,if after the F eoffoz perfozm the 

condition, the land ſhall be immediately in the Feoffo2 without entry 02 

clafm ; becauſe he himſelfe is already in pofſeſſian thereof ; Do likewiſe 

ik a Ufllain parchaſeth rent iCuing owt of the Londs land, that rent ſhall 
be in the Loꝛd without entry oz clafme,cauſa qua ſupra. | 

Ce. 51. b. f. 18 It is holden in 7 E. 3. that it the Advowſon of the Church of Dale Nong q 

Sir Hugh x be granted to the Parſon of Dale, and to his Sucteſſoꝛs, this is void as preſcu1y 

Cholmlezs cale. to the Hucceſſoꝛ; becauſe the Succefſoz can never take any benefit bell. 
thereof by wap ol pzeſentation; fo3 he cannot pꝛeſent himſelf, xc. 

Co. l. 4. 55 . . 19 In all cafes at the Common Law, when the-King was ſeiſed of No ri 

The Sadlers any eſtate of Inheritance oꝛ Franktenement by any matter of recoꝛd, „ 

caſe. he that right had could not by the Common Law have any travers, oz int & 
real action, upon which he might have an Amoveas manum; fo; that the d 
King by his W2ft could not commanvHhimſelfe ; but He was put to his 
Petition of right (in the nature of his real adion) to be reſto2ed to his 
Franktenement and Jnheritancs, 4 Fl. 6. r2. 24 E. 3.23. 1 H. 7. 3. 4 E. 4. 

21. 9 E. 4. 52. e | 30 

Co l. 8. 68. b.. 20 It a Biſhop himleife be ſued, and he pleaos in diſability of the Biſkq, . 

Fobu Troleps party, Plaintiff, excommangement by himſelt᷑· os his CommiCary (who 2=== 

caſe. is as his Deputy ) albeit it be toꝛ another cauſe than that in queſton. 
yet that Mall not diſable the Plaintiſt; becauſe: in this caſe the Biſhop 
himſelfe is party ; and with this agr@8.16 E. 3. Exeom. 5. 5 E.2. Excom. 

27. 5 E. 3.8. 8 E. 3. 69. 18 E. 3. 58. 9 H. 7. 21. b. 10 H. 7.9. 

Co, 1. 8. 118. 21 The Pꝛeſident and five ele of the Colledg of Phyſitians in Lon- Jude: # 

a. 1. Doctor don, ought not to be Judges to gibe wentence 02. Judgement, Pini⸗ N. 

Tonhams calc. gs to make ſummons, and parties to have the moity of the fozteiture ; 
albeit — an Act of Parlfament to-pzotec them, viz. 14 H. S. cap. 

5. Foz, Nemo debet eſſe judex in propria cauſa; imò iniquum eſt aliquem 
ſuæ rei eſſe judicem. 1 5 | 

Eo.ib.118.b.3, 22 Jfan Ad of Parliament grant fo anp to hold 02 have Conuſance The liz, 
of all manner of Pleas ariſing betone him within his Pannozof Dale, 
pet he ſhall hold no plea, wherein htmſelfe is party ; Foz Iniquum 
„„ | NS 4 

Co 9. 12 3b. 4. 23 The Duchie of Lancaſter, befoze it was united to the Crown, was puch a Whit 

Anthozy © holden of the King in Capite; but when they remained in one ann the Lac 

Lowes caſe. fame perſon, the ancient tenures of the Crown dio fl p perpetuo fomno, 
becauſe the King could not hold of himſelf, Wn 643 4 

F. N. B. 21. 1. 24 In the Common Pleas, upon Erro in Pꝛoceſſe, oꝛ in default of Fro” 5 
the Clerks, the Juſtices there map reverſe their owne judgement ( ſo W 
it be vone the lame terme) without laing any Mztt of Erroꝛ: And it it ©... 

be delerted till another terme, pet may ſt᷑ be reverſed by the ſafy Judges | 
| | upon 
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upon a Watt of Crro2 '; But if tt be Erroꝛ in Law ( which is the de⸗ 
fauit of the Juſtices themſelves ) that Court cannot reverſe ſuch a 
judgment, no not by a Wztt of Erroz ; Foz, that Erroꝛ ts to be red2cf- 
fed in another Court befoꝛe other Juſtices by Wit of Ertoꝛ, becauſe the 
Juſtices of the Common Pleas are not competent Judges of their owne 
1 rcos, 4} 
Conſpiracy. 25 A wit of Conſpiracy cannot p2operly lye againſt one ſingle per⸗ F. N. B. 116. l. 
ſon ; becauſe one perſon cannot be ſafo to conſpire with himſelf, 
None can be 26 Ik the Warden of the Flet , who hath his office in fee, die ſel⸗ Pl. Co. 35 2.;, 
aptiſoner to fey, his Don and Yetre being then in pꝛiſon, and the office deſcends un⸗ The Sheriffs 
hu to him being lo in p2ifon ; Jn this caſe, the Law will ad judge him out of Lo dens 


caſe. 


of pꝛiſon, albeit the Fetters be upon his legs; fo2 that he cannot kœp 
himſelf in pꝛiſon, and therefoꝛe ſhall be adjudged at large. | 
No donor to 27 If A.ſeiſe> oflands in fœ befoze the Dtatute of uſes (made Annc, Pl. Co. 59.4.4, 
himſelf, stat. 27 H. 8.) had granted the ſame lands to Feoffees in truſt to the uſe of #i=5if» and 
7H. . himſelfe and his wife in tail > and afterwards the Statute is made; Tao caſe. 
Bere, by foꝛte ot that Statute, the poſſeſſion veing conveyed to the ul: 
the Feoffo2s are Donoꝛs, and not A. Fo? ft ſeemeth imp3oper and re- 
pugnait, that A. ſhould be Donoꝛ to himſeik. 
Feoffces of 28 Ik the Coniſoꝛ of a Recogntzance (accozding to the Statute of pl. Co 72. b 3. 
lands charged 23 H. 8. cap. 6.) enfeoff the Coniſee of parcel of the land, and a ſtranger Roſſe Ven: 
wh a recog · of another parcel, and reſerve parcel in his own hands; Pere, the Co- Sir 8 
lo = niſee ſhall not have execution aga int the ſtranger : F02 if one Feotkeg —_— 
of the Coniſo2 (where his land onely is put in execution) may have an F. N. B. 10 2 
Audita quærela, àgainſt all the other Feoffees , to make their lands alſo & 105. e. : 
to be put in execution, and to be contributary to the intire charge; By Vide Dyer 
the ſame reaſon, it the Coniſce himſelf be one of the Feoffees, the lands = fon 223 
in the hands of the other Feoffees ſhall not be chargeable with the exe; 
cution ; fo2 that the Coniſee himſelf cannot be contributary with then 
(oz his part) towards the ſatisfying of the charge; becauſe he cannol} 
contribute to himſelf, neither can he be contributary foz a perſonal thing 
due to. himſelf; Neither yet wan the Charge be appoztioned, but all 
ball be ext ind as againſt the other Feoffees : Powbett againf the Co. 
niſo2 himtelt, the Coniſee ſhall have execution foz the parcel ſtill remain- 

29 At the Common Law; if lands had ben willed to be ſold by Ex: Co. Inſt. pars 
ecuto2s, 02 had been veviſed to Executoꝛs to be ſold, it any of them has 3. 
retuſed, the reſt could not have ſold them: but now that is hol pen by 
the Statute of 21 H. 8. cap. 4. viz. the firft by the expꝛeſſe woꝛds of that 

Statute, and the other by the equity of the ſame : Bowbett in neither of 

thoſe caſes, when the one refuſeth, can the other make ſale to him, that 
ſo refuſeth ; becauſe he is party and pꝛivy to the laſt will, and remaineth 
Executoz ſkill, | | 

30. The younger bꝛother diſſetſeth the elver, who ts barred in an Al⸗ per 5. 1. 
fiſe by a falſe oath , the younger chargeth the land, and dies without if- 2; H. 8. 

ae, and the land deſcends to the elder bzother ; In this caſe, the elder 
bꝛother is without remedy, becauſe there fs none (but himſelf) againſt 
—— he map bꝛing the attaint, and theretoꝛe he ſhall till hold the land 
Led, : 

31+ If p Parſon of a Church purchaſe a Pannoz within his Pariſh ; Dyer 43. 21. 

Pexe, pn this purchaſe and unity of poſſeNion , the Pannoꝛ, which was 30 H. 8. 
tythoablg befoze, is now mane non decimabilis, becauſe he cannot pap' 

tythes to himſeit. | 

32 At was reſolved in the Common Bench, Paſch. 10 Jac. that à wife Co. Inſt. pars 1 
cannot he pꝛoduces as a witneſſe, either againtt oz fo her husband, be- 6. b. 4. 
cauſe they axe one pexſon in Law, Duz animæ in carne una, and he cannot 
be a witneſſe to oꝛ ey yo cauſe, ' A 
* 8 2 33 K 
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Dyer 220.14 33 A recognizance was acknowledged to Dir Nicholas Bacon and. Recogpilug 
5 Eliz. t wo others bekoꝛe Sir Nicholas himſelf , being then A o2d Keeper , and 

ft was adjudged void as to him, and god fo2 the others. | 
Dyer 279. 34 The Citizens of Yorke were tncozpo2ate by R. 2. by the name of YorkeCite 
10, 11 Eliz. Majo2,Sheriffs, and Citizens, and claim to be ſo befoze by pꝛeſcription, 
and to have a cuſtom to ſeiſe gods foꝛraign bought, « foꝛraign fold; Pow 
in a ſuit againſt them fo? ſeifing ſuch goods, the Venire fac ias iſſued ts the 
Dheriffe of the County, De vicinetu Caſtri Eborum, becauſe it was 
next adjacent to the Citie; fo2 it was not thought fit to direct it to the 
Sheriffs 02 Cozoners of Vorke, becauſe they were Citizens and pars 
ties, 
Dyer 304.94. 35 The next avoydance is granted to thꝛier, Habendum 1is & uni eo- Qu Iny 
14 Eliz. rum conjunct im & diviſim, the fir pꝛeſents the third, who is admitted, . 
inſtituted, and induced, and adjudged good; Yowbeit , ff the Biſhop 
had refuſed to admit him alone, his Quare Impedit, peradventure would 
ha ve failed, he having a joynt Intereſt in the avopdance, and the Haben- 
dum being void in Law, as it ſems, | 
Hob, xo. Fer 36 The Obligee made the wife of one of the Dbligozs his Executrix, Debt ai 
and Gildridg, ànd died, the woman Executrix adminiſtred, then her husband being one 
of the Obligoꝛs, made her his Executrix, and died, leaving allets to pay 
the debt, then ſhe died, and a ſtranger took adminiſtration of the goods of 
the Obligee unadminiſtred and bzought his action againſt the ſurviving 
Obligoz; but it was adjudged per Curiam, that the action would not lie, 
becauſe when one of the Obligo zs made the Executrix of the Dbligee 
his Executrix, and left aſſets, ſhe could not ſuc her ſelfe, bat the debt was 
pꝛeſenty ſatisfied by way of retainer, and ( conſequently ) no new action 
could be had foꝛ that debt. Vide ſupra, 46. 4. 
Hob. 85. Day 37 Trial ot the Cuſtomes of London ſhall not be by Certificate from Cuſbonai 
and Savage. the Majoꝛ and Aldermen of that Citie ( albeit it be by their Recozver ) Leni 
to the ſuperiour Courts of Juſtice, becauſe they cannot be Judges and 
parties, when their Cuſtomes come in queſtion, 


55 The Law favoureth privity. Vide Max. 47. 16. 


Co inſt. pais 1 Tenant in tail after poſſibility of (Kune extinct hath divers pꝛivi⸗ Tem 

28. a. 2. edges annexed to his eſtate, which a bare Tenant fo2 life hath not (foz **: 
which ſee Co. Int. pars 1. 27. b.) neverthelefle it he grant over his effate 7 _ 
to another, his G2antee ſhall not have them; foz he hath thoſs pꝛiviledg⸗ 
es in rcſpec of the pꝛivity of his eſtate , and of the inheritance that was 
once in him: And therefoze it was adjudged in the caſe of one Evens, 

Mich. 28, & 29 Eliz. that where Tenant in tail after poſſfbflity of illue 
exting granted over his eſtate to another, that the Oꝛantee was com- 
pele> to atturn in a Quid juris clamat, as a bare Tenant fo021fe,' and is N in 
to to be named ia the wꝛit; Foz by the aſſignment the pꝛivity of the e- © 
ſtate being altered, the p2tviiedge was gone; and this judgement was 
affirmed in a w2ft of Error: Aud herewith alſo agreth 27 H. 6. Aid, 
Statham, 29 E. 3. t. b. Co. I. 1 T. fol. 8 3. b. Bowles cafe. Vide infra 176. 

Co. ib. 35.2.1, 2 It the husband make ſeveral feoEments of ſeveral parcels, and Aſignn 
dyeth: and one of the Feoff&es aſſign dower to the wife of a parcel of — * 
land in ſatisfaction of all the Dower , which ſhe ought to have in the 1 2 Wiz 
lands of the other -Feofes ; Jnthjs caſe the other Feoff@s Wall take * 
no beneũt of that alignment ; bocauſe they ate ſcrangers there unto, and 

cannot plead the ſame : But in the ſame caſe, if the hus hand died ſeiſed 
of other lands im Fei mple, and the ſame velcenved to the heire ; and 
the heire endoweth the wife of certain. of thoſe lands in tun ſatistaaton 
of al the dower that ſhe-ought-to have, as well in ttze lands of The Feof- 
fers, as in his own lands, this aſtignmend is goon, — 
T coffees 
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Feoffes ſhall take ad vantage of ft ; And theretoꝛe if the wite b ting a 
UW?tt of Dower againſt any of them , they may vonch the heire, and 
he may plead the alignment which he himtelt hath made in ſafety of 
himſelf , tcff they chould recover in value againſt him; So as there ts a 

p2tvity in this reſpect between the etre and the Feoffes, and by this 
— the aſſignment may be pleaded by the heire that made it. 

3 It a man let lands fo2 years , the rematnver over to another in fee, Co w. 49.4. 4 
Albeit ifvery be not neceſlary fo the Wellee fo2 years, yet betaulſe the & 143. a. 2 
immediate poſſeffion belongeth to him, he mat of necrfſity take the live⸗ 
ry, other wile no eſtate can pale to him in remainder: And livery be⸗ 
ing acco2dingly made unto him , it ſhall convey the effate to him, in 
remainder» by reaſon of the pꝛibſty of thoſe eſtates; Foꝛ, the partic lar: 
eſtate and the remainders, which depends upon it (though there be 
never ſa many ) do afl make in Law but one eſtate; and therefo2e 
livery to the Leſſee fo2 peares ſhall enure to him fn remainder, xc, 

4 The advantage of bꝛinging an action of Waſte conſtſts in p2ivity ; Co. ib 53.5.3; 
fo2 1 after the Matte done, the Reverſioner granteth away his cltate, 4: 
albeit he atter watds taketh back the whole eſtate again, yet a3 the 
Maſte viſpyntſhable ; So likewite tfhe grant the reperſton to the uſe of 
himfelf and his wilt, and of his heits, yet the Waſte is diſpuniſhable, 
tc. becauſe the eſtate of the reverſion (wherein the p2fvity is to that 
purpoſe conſifted ) continueth not, dut is altered, tc. Af an eſtate tale 
determines; hanging the actton of Wake, ſo that the Plaintiff becomes 
Tenant in tale after poſfibility, ec, the action of Waſte is gone. If the 
Lenant doth Maſte, and he in the reverſion vieth, the heire hall not 
have an action of Make fo2 the Waſte von? in the elle of the Antettoz; 
nor a Biſhop, Packer ol an Yoſpital , Parſon; 07 the Ille, fo2 Walt 
done in the time of the P2edeceſſo2; And ſo it e fo2 pears doth 
Maſte and dieth, an acton of Matte lyeth not a the Executoz 03 
Adminifrato2, foꝛ Matte done bet mils time: But if there be two 


Coparceners of a reverfton, and is committed, and the one of 
them vie, the Aunt and the Pier dun foyn tn an actfon of Waſte, «c, 
ide Inſt, 116. 
5 Ffthere be two C ners 02 Jopntenants of a Seigntoꝛy if the Co. ib.67.b.3, 
Tenant doth — Fealty te one ol them, he thall be excuſed a⸗ 
Lane in other; wy eyed t dy rfalon of the p2tvity and tntireneſſe of 


effate, 
. In homage; Atrolkikt , continnance of bloyv on the Lozds de fs C0. ib. 102 b. 3 
not u ways — An 2t03, Bichop, 02 the lie, may 
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teſſton time out of minde in one and the ſame politique body; foz ik that 
body be once niCſolvea, though a new one be bounded of the ſane name, 
rel nee de granted to them, pet the Homage Anteſtrel is 
; You owbett (fa Pzt0z and Covent de trandates ( Concurrentibus 

80 ED jute requirutitur ) to an and Covent, oz to or and 
Kh 75 1218 tale, decauſe theyfvity ts pꝛelerbed, the Yomage 

alſo te ;£62 Alber the name be changed, 5 ye bovy 

d iieites but im ecken rematneth ob tc. 


s land fo Co.ib 103. a. 3. 
teſtrel, Lic. Sec. 47. 
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p2fvity and eſtate, as it was agræ d in a Caſe between the L03d Crom- 
wel, and one Andrews, Mich. 14, & 15 Eliz. But if the Tenant maketh 
a leaſe foꝛ life, 02 a gift in tail, this is a continuance of the p2fvity and 
eſtate in the Tenant, fn reſpect of the reverſion that remaineth in him; 
becanſe in that caſe the f& was never out of him 4c, Co.1.8.75.b.3. The 
Lord Staffords caſe. 
"PR 8 Ak the Tenant by Homage Anceftrel alien his land, and the Alie⸗ 
C0.19-103.%:2, n& is impleaded, and vouch the Alfenoz , albets he cometh in (by ſiai⸗ 
on of Law) to many purpoſes fa pꝛivity of his fozmer eſtate; pet to 
this parpoſe he cannot come in, as Tenant by Homage Anceftrel, be⸗ 
cauſe of the diſcontinuance of the eſtate and pꝛivity, fo2 that the tenan⸗ 
ty was not continued in the bloud of the Tenant : And therefoze Bric- 
Britt. 170.2. ton ſaith, Et come aſcun ſoit vouche per homage & le Seignior tende à averrer 
que le tenement dount il eſt vouche, fuit tranſfate hors del ſanke del primer 
purchaſſour per feoffment, ou per aſcune autre tranſlation ; en tiel cas, ſoit le 
tenant charge de voucher ſon feoffor, ou ſes heires,.8&c. Yowbeit if the land 
were recovered againſt the Tenant upon a faint title, and the Tenant 
recover the ſame again in an action of an higher nature; Pere the Yo- 
mage Anceftrel remains; becauſe in that caſe , the right was a ſuffict- 
ent mean top2eſerte the pꝛivity and continuance: So it is alſo if he has 
reverſe? it in a wit of Errour. | 
9 It Ceſtuy que uſe after the Statute of, 1 R. 3. 1. and befo2e the Sta⸗ 
tute of Uſes, ( 27 H. 8. 10.) had made a feoffment in fee, upon condition, 
and ]ntred foz the condition bꝛoken, he ſhould have detained the land a⸗ 
gainſt the Feoffees fo2 ever; fo2 that the eſfate and pzivity was foz the 
time taken out of the Feoff;es, and thereby viColved fo2 ever, 
Co.ib.t17-2.2. 1x9 The L02d hall not take adbantage of any obligation, covenant, 
62 other thing in action made to the Uillein, becauſe they lie in pꝛivity, a 
and cannot be transferred to others ; Neither ſhall the Loꝛd have a 
thing in ac ion by Cſcheat ; fo2 the ſame reaſon, Co. I. 10. 48. a. 3. Lam- 
Co. bid. pers caſe : Neither yet ſhall the Loꝛd by voucher 02 otherwiſe take ad: 
vantage of a warranty made td a Millein his heirs and aſſigns , becauſe 
it is in liew of an action, and conſifts in p2ivity, ec, 
Co. Inſt, pars 11 Albeit the UMouchee, Tenant by reſceit;P3aye in aide, oz Garni⸗ 
1.130. b. 1. her be no Parties fo the Mit, pet befoge they appear, a Pꝛotedton 


Co. ib. 103. 2. 3. 


map be caſt foz them;becauſe when the — — grants the Woucher 
oꝛ reſceit in judgement of Law, thep are made pꝛivie; And although 
the Demandant counterplead the, Woncher 03 reſceit , yet if it be ad⸗ 
judged fo2 them, and ſo they made pꝛivy in Law, a Pꝛoteaton map be 
caſt foz them, as atoꝛeſaid: And ſo it is of the Garniſhe , a P2oteat- 
on may be cat fo2 him at the day of the return of the Scize fa- 
clas, &c. e | 
Cob. 146. a. 12 Jfa Rent-charge be granted to A. and B. and their Peires, A. 
b diſtraineth the beaſts of the Graptoz., 4 he ſyeth a Repleyin,A.avoweth 
fo2 himſelf, and maketh cone ta B.A. dieth and B.ſurviveth ; Jn 
this caſe, B. ſhall not afterwards have a Wit of annuity ; becauſe the 
eledion and Avowry fo2 the rent hy A.barreth B. dt any electon to make 
ft an annuitp, albeit he aſſented not to the Avowry, and this is by reaſon 
of the pꝛivity of theit eſtate, &c. bp" k | 
Co.ib.170.b. 13 Husband and Wife Tenants in ſpecial Tail have iſſue a yaugh- Coparco® 
b. ter, the Wife dieth, the Hus band by a ſecond Wife bath iCue another 
daughter, both the daughters enter (where the eldeſt is onely inhe rita⸗ 
ble) and make partition; here, the elveſt daughler is concluded during 
her lle to tmpeach the partition +02 to ſay that the poungeſt is not Meir, 
and pet the e a ſcranger to the Tail: but in reſpec of pꝛibity of 
their perſons, the partition ſhall conclude; foz à petition between meer 
ſtrangers that caſe fs void : Howbeit the ine of the elveft ſhall abold 
thts » as ite in Tall. g 5 14 LS. 
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14 1. S. feiten ot Lanvs in Fee hath iſſue two daughters, viz. Roſe 
paſtard eigne, and Anne mulier puifne and dfeth, Roſe and Anne do en« 
ter, and make partition; In this cate, Anne and her Heirs are concluded 
fo2 ever: and this is by foꝛce of the pꝛidity, that is bet wirt them, 

15 An action of Accompt muff he grounded upon Pꝛivity: ſoꝛ with⸗ 
out Pꝛtvtty no Action of Accompt can be matntatned. viz. either a Pꝛi⸗ 
vity indeed by the conſent of the party as in ſuch an action againft a 
Receiver» 02 Bailife (tod againf a Difſeiſoz o2 other w2onged doer no 
account doth lie) oz a pzivity in Law (ex proviſione legis) made by Lam, 
as againſt a Guardian in ſoccage, xc. 

16 In coparcenarie, if one of the parts be evicken by an eigne title, 
the that ſo lofeth her part ſhall enter upon the reſt to have recom⸗ 
pence , &c. becauſe pet the Patvity, wbich the Law creates betwirt 
them doth ſtill remain, but it ons of the parceners ſell her part, and then 
the part. which the other parcener hath, isevicev, &c, In that caſe, the 
parcener , that ſo loſeth her part, ſhall not enter upon the Altene ; fo 
that by the alienation the p2ivity is diColved : And therefo:e if a man 
hath land in tatle, and alſo ag mach in F#e-fimple, and hath illue two 
Daughters, and dis , and the Danghters make partition , ſo that the 
entatled land fs allotted to the eldeſt, and the F&e-ffmple land to the 
youngekt ; Here, if the voungeſt Daughter alien the Fee-ſimple land to 
another in ke, and hath iſſue, and vie, the iffue may well enter into 
the ontafled land, and ſhan hold it in pꝛoperty with her Aunt; Pet 
ſhall not the elveft ſiſter enter into halt᷑ ofthe lands in Fee-ſimple upon 
the Alienee; becanfe by the alienation the pꝛivity of the eſtate was de⸗ 
ſtroped, ec. So it is alſo, if the voungeſt Daughter had made a gift in 
tail; becauſe the reverſion expectant upon an eſtate tail is of no account 
in Law; foz that it may be cut oF by the Tenant in tail at his plea- 
fare ; It is otherwiſe of an eſtate fo2 lite, oꝛ years, ec. And what is ſaid 
of parcenarp, is alſo true of exchange in point of eviction, xc, | 

17 A a man is ſeiſed of a Carve ot land by juff title, and difſeiſeth 
an Infant within age of another Carve, and hath iNue two daughters, 
and dies, and the Carve by good title is allotted to the eldeſt, and the 

to the poungeſt, who alieneth it to another in fee, and after the 
Infant at full age enters upon the Altenee ; In this caſe, the poungeff 
daughter hath excluded her ſelf from having any part of the Carve by 
good title; tos that by het alienation the p2ivity was deffropey : Hows 
beit if the poungeſt daughter beloꝛe the entry of the Infant had onely 
grantes it foꝛ years, 02 life, oz in tail, ſaving the reverfſon, there per⸗ 
adventure tt were otherwiſe ; becauſe in that cafe the pꝛivity is not ut⸗ 
terly veftroped , ſhe having reſerved to her ſelf the reverſion and fee, 

18 Jncoparcenary, it the whole eſtate in part of the purparty be 
cited, that ſhall avoid thopartitton in the whole, be it of a Panno?, 
which is inttre, o2 of acres of ground, v3 the like. that be ſeveral ; foz in 
that"caſe the pꝛivity remains, amv the partition tmplyeth ( foz this pnr⸗ 
pole) both a warranty and a convition in Law, and efther of them is 
intire , and fhereſo2e doth give in this caſe an entry into the whole: 
And ſo hath tt been refolved ( in Baftards caſe, Co. J. 4. fol. 121.) both in 
the cafe of partition, as alſo of an exchange, There is likewiſe the 
fame reaſon, when any eſtate of tee - hold is evicted from the Copar⸗ 
tener in all 02 part of her p2operty ; tos then it ſhall be alſo avoyded in 
the whole: As if A. be ſeiſev in fee of one acre of land in poſſeſſion, and 
of the reverſton of another expectant upon an efate for lite, and he viſ⸗ 
ſetſe the Lefſee fo2 life, who makes continual claim; A. dteti ſeiſed of 
ol both acres, having two daughters, partition is made, fo as the ons a- 
cre is allotted to the one; and the other acre to the other , the Lefles en⸗ 
ters, the partition is avoyded fo2 the whole, and ſo likewiſe was it re- 
ſolved in the caſe aboveſaid, Vide wfra 100. | 19 Af 
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19 It there be two Joyntenants ot̃ an Advowlon, and the one pꝛe⸗ Joyarcagy 
ſenteth to the Church ; and his Clerk is admitted and inſtituted, this * an ady 
in reſpect of the p2ivity ſhall not put the other out of poſſeſſion ;but if 
that Jopntenant that pꝛeſented, dieth, tt ſhall ſerve foꝛ a title in a Qua- 
re Impedit bzought by the Hur vivoꝛ. | 

20 If there be th2& Joyntenants, and one of them releafeth ta ano⸗ Joyacay; 
ther of his companions all his right in the land without the woꝛd Heires, Releaſe. 
this ſhall enure to that companion and his hetres, to hold that part in 
common with the other Joyntenant ; and this is by reaſon of the pꝛivity 
of their eſtate, and fo2 that he, to whom the releaſe is made, is ſeiſed per 
my & per tout, of the fi and inheritance, | 

21 Af there be two Coparceners, and the one hath iſſue twenty Copa 
daughters, and dieth, the other may releaſe to any one of the daughters Relei 
her whole part: And here, albeit ſhe, to whom the releaſg-is made, hath | 
not an equal part; Nevertheleſſe, by reaſon of the pꝛivity and the intfre- 
neſle of the eſtate the releaſe is good, although it be made without the 
woꝛd Heires : But if there be two Joyntenants of twenty acres, and the 
one maketh a feoffment of his part fn eighteen acres , the other cannot loyntenm 8 
releaſe his intire part, but onely in two acres , becauſe the Joyntenant leaf. 


| ts ſevered fo? the reſtdue. 


22 Ik afeoffmentbe made in Poꝛtgage upon condition, that the Fe⸗ pr iiyben 
offo2 ſhall pay ſuch a ſumme at ſuch a dap; albeit the Feoffoz die Anceſtry 
befo2e the day of payment, yet map the heire redem the Poztgage —_ . 


by the pꝛyment oꝛ tender ofthe money; So alſo may the Exetutoꝛ oꝛ Man 
Adminiſtratoꝛ, oꝛ (in their default ) the Oꝛdinary; although there be Amn 
no mention in the ded of payment by any of them: And all this by rea cor,0:4; 


ſon of the pꝛivity bet wirt the Anceſtoꝛ and heir which ts, and the Teſta: 
toꝛ and Executo2 , and the Inteſtate and Avminiſtratoz2,03 D2dinary ; 
fo2 the heire is p2ivy in bloud, and the Crecutoz > Avminiſtratoz, and 
ND2dinary are pꝛivies in right, Ji 277 

23 Jfafeoffment be made upon condition, that the Feoffe ſhall Feofer with 
pay xx l. unto the Feoffo2 upon ſuch a day, ec. And if payment. be not <4 
made, that then it ſhall be lawful foz the Feoffoz dc. to re-enter, Jf u 
the Feoffce ſell the land to a ffranger, payment oꝛ tender made by ei⸗ 
ther of the Feoffes ſhall be effecual to ſettle. the eſtate in the laſt Feof- 
fee ; fo2 the firſt Feoffee map doit, becauſe he was pꝛivy to the convitt- 
on; and the laſt may alſo do it > becauſe ſhe was pꝛivy in eſtate; and 
in judgment of Law hath an eſtate and intereft in the condition foz the 


ſalvation of his tenancy. ! £%h 
24 There is a diverſtty between a condition ot an Obligation, 02 a Condi 
condition upon a feoffment, where the Ac that is local is to be dane to a ee a 
ſtranger, and where to the Oblige 02 Feoffoz himſelf : As it one make | 
a feoffment in fee, upon condition that the'Feoffee ſhall infeoff a ſtran⸗ 
ger, and no time limited, the Fooff@ ſhall not have time during his 
life to make the feoffment ; fo2 then he ſhould take the pꝛoſits in the 
mean time to his own uſe, which the ſtranger ought to dave, any there 
is no p2ivity between the Fcoff& and the ger, and therefoze he 
ought to make the feoffment as ſoon as conveniently he map, and ſo it 
is alſo of the condition of an Obligation: But if the condition be, that 
the Feoffee ſhall re-enfeoff the Feoffoz, there the Feoffee hath time du⸗ 
ring bis lite, by reaſon of the pꝛivity of the convition, that is between 
them, unleſſe the Feoffee in this caſe be haſtney by requeſt, c. 
25 Foꝛ the redemption of an eſtate in Poztgage, the Exetutoꝛs 02 Pcivicn 
heire may make the tender; Foz albeit the heire be a third perſon, vst 
is he no ranger; but he, and the Executozs alſo are pztytes in Law, 
kc, Vide Littl, SeR, 3 37. | 
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26 Af a man enfeoff another upon condition, that he and his heirs 
wall render unto a tranger a yearly rent, tc. This is not rent (pꝛo⸗ 
perly ſo called) and the reſervation is meerly void, becauſe there wants 
pꝛivity: But if A. be ſeiſed of certain lands, and A. and B. joyne in a 
feoffment in fee reſerving a rent to them both and their heirs, and the 
Feoffee grant, that it ſhill be lawfnl foꝛ them and their heirs to diſtrain 
fo2 the rent ſo reſerved, this is a good grant of a rent to them both; be- 
cauſe B. fs party and pꝛivy to the deed, as well as A. and the clauſe of' 
diftreſſe is a grant ofthe rent to A. and B. But if B. had been a ffran- 
ger to the deed, then B. had taken nothing: et. 

27 I en eſtate be made upon condition, and clauſe of re-entry, at 
the Common Law none ſhall take advantage of ſuch re-entry, but only 
parties 02 pꝛivies; As if a man let land to another foꝛ term of life by 
Indenture, rendꝛing rent to the Lefoz and his heirs, and foz default of 
paymeat a re-entry: asc. It after the Lefſo2 grant the reverſion to ann; 
ther tn fee, and the Tenant attoꝛn, ac. Jn this cafe the advantage 
re-entry is gone fo2 ever; Foz albeit, if the rent happen to be arrear, thy 
Gzantee ofthe reverſion may diſtrain foꝛ it, becauſe it is incident to thy 
reverſion ; yet ſhall he not koꝛ that canſe enter into the land, and out thg 
Tenant  fo2 that the advantage of re-entry (at the Common Law) be:; 
longs onely to the Leſſo2 himſelf, and unto his hefre , as p2tvy in blont) 
unto him, and cannot by grant of the reverſton be transferred unto a+ 
nother ; neither yet can it beleft in the Leſfo2 02 his heirs, becauſe hi; 
hath dep.irted with his whole eſtate in the land: But if the Leſſoz han 
died ſeiſed of the teverſion, his heire ſhonld have taken advantage of 
ſuch re-entry ; foꝛ that he is pꝛivy in bloud unto him, as afozeſafd, And 
therefo2e there is a diverſity between the reſervation of a rent, anda re: 
entry fo2 à rent cannot be reſerved to the heire of the Feoffo2, leaving 
out the Feoffo2 himſelf ; but the heire may take advantage of a Cond(/- 
tion, which the Feoffo2 himſelt could never do; As if J enfeoff another 
of an acre of ground, upon convitton, that if my heir pay to the Feoffen, 
ic. xx 5 that he and his heirs ſhall re-enter; this condition is good: and 
if after my deceaſe, my heire pay the xx s. he ſhall re-enter : foꝛ he is pꝛi⸗ 
vp in blouo , and ſhall enjoy the land as hetre unto me, So alſo it a Bi. 
ſhop, Arch-Deacon, Parſon, P2ebend , 02 any other bodie politique og 
co2poral;Gccleſialtical oꝛ Wempozal; make a leaſe, 4c, upon condition, 
his ſucceſſo2 may enter foz the condition bꝛoken, fo they are pꝛivies in 
tight: Likewiſe, if a man have a leaſe foz years, and vemiſe oz grant 
the ſame upon condition, xc, and die, his Executoꝛs o; Adminiſtratoꝛs 
hall enter fo2 the condition broken; fo2 they are alſo pꝛivies in right, 
and repꝛeſent the perſon of the dead. 

18 Af feoffment be made by died Poll upon condition, and becauſe 
the condition is not perfozmed , the-Feoffoz enters ; In this caſe, ifef- 
ther the deed Poll be pleaded by the Feoff@, and by that means ſhewgd 
to the Court, oz that the Feoffoz otherwiſe happens the poſſeſſion of 
the ſatd died albeit that ded p2operly belongs to the Feoffe, and not to 
the 'Feoffo: ; pet becauſe the Feoffoz is pꝛivy unto it, he ſhall make uſe 
of it, and be received to plead it. 

29 Ik two men do treſpaſſe to another, who releaſeth to one of then 
by his derd, the other treſpaſſo2 ſhall make uſe of that releaſe, if he hade 
ft to ſhew ; becauſe they are parties and p2ivies in the treſpaſſe ; ſo likn⸗ 
wiſe it two be bound in an obligation, and the Dbligee releaſeth to one of 
them, bot) are diſcharged, ic. | 

30 Ik an adion of Debt upon an Obligation be b2ought againſt an 
heire, he may plead in barre a releaſe made by the Dbligg to the Execn⸗ 


toꝛs; and yet the deed doth p2operly belong to the Executoꝛs and not to 


him; but becauſe both he and they are patvies to the Teftatoz , ſuch a 
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releaſe ſhall enure as well to him as to them, if he be able to pꝛoduce it, 
other wiſe it ſhall not avail him. ; 
Lirt]. $. 396, 31 Ak a man ſeiſed of lands in f& hath iſſue two ſons , and die ſeiſed, priviy af 
©" þ.242.2, andthe youngeſt ſon enters by abatement into the land, and having tune bloud ay; 
dies thereofſeiſed,- and the ilue enters into the land, this ſhall not be k. 
a deſcent to take away the entry of the eldeſt ſon, oz of his heirs; berauſe 
the Law intendeth that the youngeſt ſon centred claiming the land as 
heire to his father , and foz that the elveſt ſon claimeth alſo by the ſame 
title, viz. as heire to his father; therefoze he and his heirs may well 
enter upon the ſecond ſon and his heirs, in reſpect of the p2ivity of bloud 
between them, and of the claim by one and the ſame title : But in the 
ſame caſe, if after the fathers death the eldeſt ſon had entred, and then 
the poungeſt ſon had dilleiſed the eldeſt, and had died ſeiſed ; that had been 
a deſcent to take away the entry of the eldeſt oz of his heir 3 ; fo that was 
a plain diſſeiſin, and the pꝛivity of bloud ſhall not help that caſe, ac. Bo 
alſo where lands were given to the husband and wife, and the heirs of 
their two bodies , and they had iſus a daughter, and the wife died, and 
the husband had iſſue by another wife, four ſons» and died, and the eldeit 
ſon abated and died ſeiſed ; This veſcent did take away the entry of the 
daughter, becauſe there wanted pꝛivttp of title, fo2 that they claimed 
not by one and the ſame title: And in the firſt caſe, albeit the eldeft ſon 
hath ilue and dieth, and that after his deceaſe the poungeſt ſon oz his 
heire entreth, and many deſtents be caſt in his line; Vet map the heires 
of the eldeſt ſon enter, in reſpect of the pzivity of the bloud, and of the 
ſame claim by one title: But if the voungeſt ſfon-make a feefmeut in 
fe, and the Feoffee die ſeiſed, that deſcent all take away the entry 
ofthe eldeſt, in reſpec that the pꝛivitp of the blond fatleth : And apmtt, 
that the youngeT fon be bat of the halfe bloud to his bzother , yet is he of 
the whole blond to his father ; and thepefo1e ifhe entreth by abatement, 
and dieth ſeiſed, it tail not bar, his eldex b2other of his entry; Powbeit, 
if alter the deceale of the Father, a Stranger doth fixft enter any abate, 
upon whom the youngeit ſon gvtreth and viſeiſeth him, and die ſeiſed, 
this deſcent wal binde the eldeſt; fo he ontred by a iſſeiſin, and not hy a- 
bate ment; ac. HD cr 
Co. ib.243.4.1 32 I a man be leiſed of lands in the nature of Burgh Englich, Privity of 
and hath iſſue two ſons and die, and theelveft fon, befoze any entry made bloud wi 
by the poungeft , entreth into the land by abatement, and dieth ſeiſed, *!c. 
this ſhall not take away the entry of the voungeſt b3othyer , in reſpec of 
2 pꝛtvity of bloud betwixt them, and koꝛ that they claim by one ti. 
tie, EC. 2. 2 
Co. ibid, 33 Ik the father make aleaſe foꝛ life» and hath ide tio ſons. any di⸗ The lie 
eth, and the Tenant (02 life dieth, and he youngeſt ſon entrude, and die 
feiſed, this deſcent ſhall not take away the entry of the eldeſt, cauſa 
- quadypra : But if the father had made a leaſe foz pears ; it had bren v- 
| therwile ; foz that the poſſeflion of the Leſlie fo2prars maketh an quual 
- freehold in the eldeſt fon, ec. Icli! = 
Co.ib.243.7.2- 34 If two Coparceners make partition to pꝛeſent by turn, and one The le 
of them uſarp in the turn of the other, this uſurpation Gall not pat the 
other out of polleſion, becauſe of the pivity bet wixt them , and toꝛ that 
they claim by onetitie ; and albeit thep do ſeverally pꝛelent to the Dovt- 
| narp, vet the Church is not litigtous loꝛ the ſame teaſon. 5 
Co. ibid. 35 Upon a waitof Diem chaufit extre mum it the poungeft ſon had been The l.. 
found heire, the eldeſt had no remedie by the Gommon Law; becauſe | 
they claimed by one title, tc. bat now that is holpen by the Statute of 
2 E. 6. cap. 8. 1 ' Y 4 ; 
Co h 243; 4. 36 Ml two perſons be in debate fo tithes, which amount to above Tribe u. 
3. the fourth part, and one man is Patron of both Churches, no 3 one Pn 
* 0 | 
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doth lie, fo2 that both Ancumbents claim by one and the ſame Patron, 
NK. Fitz. N. B. 45. 0 
Aſſiſa mortis anteceſſoris non tenet inter conjunctas perſonas, 
fratres & ſorores, &c. Soꝛ theſe are pꝛiby in bloud; but it lyeth againſ 
ſtrangets, and then damages are to be recovered againſt a ſtranger, but 
not againſt his bꝛother. | ; : 
ny of 38 Ik a man ſeiſed of lands in fee, hath iſſue two daughters, and die Co. ib. 243. b. a. 
end and ti- the eldeſt enters into the whole, and hath iſſue and dies ſeiſed, and her 
le iſſue enters, and hath alſo iſue and dies ſeiſed , and the ſecond iſſue en⸗ 
| ters, & fic ultra, Vet the youngeſt daughter oꝛ her iſſue, as to her moity, 
may enter upon whatſoever iſſue of the eldeſt, notwithſtanding ſuch 
deſcent» becauſe they claime by one and the ſame title, and by reaſor} 
of the pꝛivity the entry of the eldeſt ſhall be accounted in law the entry of 
them both, tc. Powbeſt in the ſame caſe it both the ſi ſters had entred after 
the death of their father , and had been ſeiſed, and then the eldeſt ſiſten 
had difſeiſed the poungelt of her moity , and hay iſſue, and died ſeiſev, 
and the lands had deſcended to the iſſue of the eldeſt ſiſter, then coultj 
not the youngeſt ſiſter noꝛ her heirs have entred, ic. cauſa qua ſupra: Dy 
alſo ik one Coparcener enter claiming the whole, and make a feoff: 
ment in fe, and take an eſtate to her and her heirs, and hath iſſue, 
and die ſeiſed ; this deſcent ſhall take away the entry of the other ſiſter. 
becauſe by the Feoffment the pꝛivity of the Coparcenary was deſtroy⸗ 
| ed, ac. | | 
| to popnte- 39 Ik lands be given to two, and to the heires of one of them, hq Co ib. 247 b. 3. 
nude, pririty that hath the F @-ſtmple ſhall not have an action ol Maſte upon the 
ntile. Statute of Gloceſter, againſt the Joyntenant fo; lite; but bis heir! 
; '! ſhall maintain an action of Waſte ag ainſt him upon the ſame Statute, 
ſo that the heire ſhall in this caſe maintain an adion, which the Ance 
ſtoꝛ could not: And this is in reſpec of the pꝛivity betwirt the Jopn 
tenants , and fo? that they claim by one and the ſame title ; whereas af; 
ter the deceale of the Joyntenant that had the fer, the Durvivo? clatmy 
by one title, and the heir by another, v2. the one by the firff feoff; 
ment, and the other by deſcent from his father, et. 
g 40 I land be let to a man foz term of lite, the remainder fo2 life, thi Lic. S. 416. 
prity in © remainder in f& , and ths Tenant fo? life alien in fe , and he in the re Co.ib-2 52. a. 3. 
flare, mainder fo2 life make continual claim befoze the dying ſeiſed ot the A+ 
| lienc , and after the Alienc dies ſeiſed, and then he in the remainden 
fo2 life dies befoze any entry made by him; Jn this caſe, he in the re- 
| mainder in fe ſhall take advantage of the continual claim made by thi; 
= Tenant in remainder fo2 life, and map enter upon the heire of the A: 
lie. jten& ; becauſe the right of entry, which the Tenant fo2 life in re⸗ 
mainder had gained by his entry, ſhall go to him in the remainder in ker 
in reſpect of the pꝛivity of eſtate, and ſo it is alſo of him in the reverſi- 
on ta te in like cale; toꝛ he is alſo pꝛivy in eſtate, ac. 


ſicut Co. ib. 242.2. 4 
398. 


ry of 
| ut 


E 41 It two Joyntenants be viſſeiſed, and the one of them makes cor Co ibid. 
tinual claim and dieth, the Sarvtvoꝛ ſhall take benefit of his continual 
the, We clat n, in reſpec of the p2ivity of their eſtate. 
ne lie. 42 Jf Tenant in tail, the remainder in fe with warranty, hate Co. ibid. 


judgement to recover in value, and dieth befoze execution without tC) 
he = remainder wall ſae execution; fo2 he hath right thereunto as pzivp 
| n eſtate. 
elle nloryper 43 If Seignioꝛzp be granted by fine to one fo2 life, the remaindit Co. ibid. 
1 /ervita, in fee, the Gzantee fo2 life dieth, he in the remainder ſhall have a per 
que ſervitia, fog hee hath right to the remainder , and is pꝛivy in 


oſfate, 


thes f 


e Pat | A a2 44 In 
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44 Ina precipe quod reddat, a releafe from the Demandant to the brit « 
'Qonche is god, and yet the Uonche hath nothing in the land; but uche, z. 
the reafon of that is, becauſe when the Uouche entreth into the war⸗ 
d. 3. Edward Tanty > he becometh Tenant to the D emanvant , and may render 
Althams caſe," the land to him, in reſpec of the pꝛivity between them; Yowbe- 


. Co.ib,265.b.z. 
Littl. Sect. 


491. 
Co. lib. 8. 151. 


Co. ib. 266. a. 
1. 
Littl. S. 490. a. 


Infra 114. 
Co. ib. 28 4. b. 3. 


Co. Inſt. pars 
I. 266. a. 1. 


Littl. § 452, 
Co. ib. 267. b. . 


Littl. Sect. 


454. 
Co. ibid, 268. 
a, 


Co. ib, 269, a, 
1. 


Littl. 5. 455. 


Co. ib. 267. a. 3. 
& 273 à. z, Kc, 


it a ſtranger cannot releaſe to the Wouchee ; becauſe in rei veritate he is 
not Tenant of the land: And therefo2e if after the Moucher hath entred 
into warranty, and become Tenant in Law, a collateral Anceſtoz of 
the Demanvant releaſeth to the Uouchee with warranty, he ſhall not 
plead this againſt the Demandant; foz that releaſe by a ſtranger is 
void, becauſe there wants p2tvity, xc. So alſo it is, if the Tenant alien 
hanging the precipe, the releaſe of the Demandant to the Tenant the 
precipe is god, and yet he hath nothing in the land, ec. Co. l. 1. 87. b. Cor- 
bets caſe, per Walmſley. 


45 In time of vacation, an Annuity, that the Parſon dught to pap, Releaſe ut | 
may be releaſed to the Patron, in reſpect ot the p:tvtity : But a releaſe Patron god f 


to the Dzdinary onely ſeemeth not £092 , becanſe the Annuity fs tem- 
pozal. 0 | 


46 Areleaſe of a right made to him in reverſion 02 remainder, ſhall privics” 
aid 4 benefit him that hath the particular eſtate, foꝛ years 02 life , oꝛ an ſtate. 


eſtate taile ; Do likewiſe ſhall a releaſe of a right made to the particular 
Tenant koꝛ life, oꝛ in tail, aid and benefit him 02 them in the remainder, 
tc. becauſe they are all pꝛivies in eſtate, ec, 


47 Ik there be Loꝛd and Tenant , and the Tenant is difſeifed „and Releaſco 
the Loꝛd releaſe to the Difſeiſee all his right in the Heignioꝛy and in evi gui 


the land; this is a good releaſe, and the Deignto2y is thereby extind; 
and this is by reaſon of the pꝛivity, that is between the Loꝛd and the 
DiCeiſee,. And therefoze there is an obſervable difference betwirt a 
Deignto2yp 02 Rent-ſervice, anda Rent⸗charge; Foz a Seigntozy oz 
Rent⸗ſer vice may be-releaſed + extinguiſhed to him, that hath but a bare 
right in the land, and the teaſon of this is in reſpec of the p2tvtty be: 
tween the Lo2d and the Tenant in right; Fo2 the Difſetſee is not one⸗ 
ly in that caſe as Tenant to the Avowꝛy; but if he die, his hetre withtn 
age, the heire ſhall be in ward, and ff of full age, he ſhall pay reltef; and it 
he die without here , the land ſhall eſcheat : but there fs no ſuch pztvity 
in caſe of a Rent-charge, foz there the charge onely lyeth upon the land: 
A Seignto2y may likewiſe be releaſed by the Demandant to the Uou- 
chee, as alſo by the Dono2 to the Donee , after the Done hath viſcontt- 
nued in lee, and this is merly in refpect of p2ivity without any eſtate 
o2 right, ic. And therefo2e if the Done in taile maketha feoffment in 
fee, and the Dono2 releaſe to him and his heirs all his right in the land, 
this chan extinguich the rent ; becauſe the Lozv muff avow upon him, 
and yet the Tenant in tail after the feoffment hath no right in the land; 
but the reaſon is in reſpect of the p2ivitp , and fo2 that the Donoz is of 
neceſſity compellable to avow upon him onelp ; Foz, if he ſhould avow 
upon the Dilcontinute, then it ſhould appear of his own ſhewing, that 
the reverſion, whereunto the rent is incident, ſhould be out of him, and 
conſequently the Avow2y ſhould abate : And ſo it was reſolved Trin. 18 
Eliz. in the Common Pleas, in Hir Thomas Wiats cafe : Much mo2e 
then ſhall a releaſe made by the Donoꝛ tothe Done, being viſſefſed, ex⸗ 
tinguich the rent reſerved upon the gift in tail; becauſe in that caſe the 
Done had fil! a right in him; Yowbett this is alſo fn reſpec of the 
p2tvity, that is betwirt the Dono2 and Donee ; yet here by ſuch a releaſe 
no right of the reverſion ſhall paſſe to the Done, becanſe at the time of 
the releaſe he had nothing but a right in the land, c. Foz a releafe of 
a right in lands and tenements to one that hath but abare right, regu- 
larly ts void: And to make ſuch a releaſe available, he, to whom it is 
made, 
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made, muſt have either frer⸗ hold in Derd oꝛ in Law in poſſeſtforr z oz a 


tate fn remainder os reverſton in f&, oꝛ fœ⸗tail, o to life, xc, 
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48 A man lets his land to another foꝛ terme of years, and the Leffoz Lictl. Sec. 


releaſeth to the Leſte all his right, c. befoꝛe the Leite enter into the 
land; that releaſe tis void, as to enlarge his eſtate, the Leſſe having 
onely Intereſſe termini, and not poſſeſſfon of the land; but it uch a Let 


le enter and have poſſeſſion , then ſuch a reteaſe unto him after entry 


. hall be avaylable to enlarge his eſtate, accoꝛding to the limitation of 


the ſame ; by reaſon of the pzivity that is bet wirt them, by force of the 
ſame leaſe ; Yowbeit if a man make a leaſe fo2 years to begin p2eſently, 
referving a rent, if befo2e the 2 cefſ doth enter, the Lefſoz releaſeth ail 


the right that he hath in the land, albeit this releaſe cannot enlarge hig 


459. 


Co. ib. 270 4.3; 


eſtate, yet it ſhail in refpect of the pꝛivity extinguiſh the rent: And (c. 
ft is allo, if a leaſe be made to begin at Michaelmas, reſerving a rent, any; 


befo2e the day, the Leffoz releafeth all his right, tc. this cannot enure to 
enlarge the eſtate, nevertheleffe it hal extinguich the rent in reſpec of 
the pztvity, as it was reſolve» in the Exchequer 39, & 40 Eliz. bet wen 
Sir Henry Wocdhoufe, and Sir William Paſton. 


49 A man granteth the next avoydance of an Advowſon to two, the Co. b. 270. b. t. 
atenanc of one of them map befoze the Church become void, releafe to the other; 


Foz albett the Gzantoz cannot releaſe to them to encreaſe their eſtate, 
becaufe their inteteſt is future, and not in poſſeffion ; pet one of them to 
ertinguiſh hw intereſt, may releate to the other in reſpect of the pꝛivity: 
But after the Church becomes void, then is ſtich a releaſe void; becauſe 
it is then (as it were) but a thing inaction, Paſc. 38 Eliz. in Quare Im- 
pedit, per Denuet vers leveſque de Norwich in Com. Banco. 

50 Areleaſs to a Tenant at win is good; becauſe between the Leſ- 
ſo2 and ſuch a Lefſ& there is a poſſeſſion with a pztvity ; but a releaſe to 
a Tenant at ſufferance (viz. who cometh to the poſſeſſion firſt lawfully, 
and then holdeth over) is utterly votd ; becauſe he hath a poſſeffion with⸗ 
out pꝛivity; As if Leſſ foz years hold over his terme, xc, a releaſe to 
him is void; foꝛ that there is no pꝛidity between them, and fo are the 
books that ſpeak of this matter, to be underſtood; fo2 if a man entreth 
into land of his own wꝛong, and take the pzofits, his own woꝛos, Thac 
he will hold it at the will of the owner, cannot qualifie his w2ong , but he 
muſt needs be a Difſeiſo2, and then a releaſe to him is good; oz ff the 
owner conſented thereunto, then is he a Tenant at will, and that way 
alſo a releaſe is good: Yowbeit, there fs a difference, when one cometh 
to a particular effate in land by the aa ofthe party, and when by ad ta 
Law; foz if the Guardian hold over, he is an abato2 becauſe his inte- 
reſt came by ad in Law, xc. 

51 Pꝛivity in the underſfanding of the Law is four-foly, 1 Pꝛibies 
ineffate, as between Donoz and Done, Lefſoz and Leſſee , which 
pꝛivity is ever immediate; 2 Pꝛivies in Bloud, as the heir to the An- 
ceſtoꝛ , o between Coparceners, c. 3 Pꝛivies in Repzeſentatton, 
as Executoꝛs, ec. to the Teſtatoꝛ. 4 Pꝛivies in tenure, as the Lozv 
and Tenant, tc. which may be reduced to two general heads, Pꝛivies 
tn Deed, and Pꝛivies in Law. To cheſe alto may be added Privies in right, 
as Prececeſſor and Succeſſor, unleſle you may ranke them wich Privies in 
Repreſentation. 

52 A releaſe ſhall not enure by wap of enlarging of an eſtate, unleſſe 
there be pꝛivity of eſtate, as between Lefſoz and Leſſee, Donoꝛ and 
Donee, fo2 if A. make a leaſe to B. fo2 life, and the Leſſee maketh a 
leaſe foꝛ years, and after A. releaſeth to the Leſſee fo2 years, andhts 
heirs ; this releaſe is void to enlarge the eſtate ; becauſe there is no pꝛi⸗ 
vity between A. and the Leſſee foꝛ years: So likewiſe if a man make a 
leaſe fo2 20 years , and the Leffes make a leaſe fog 10 years if _ = 

ke 0; 
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and the Donoz releaſe to the Leſſee and his heirs, this releaſe is void 
to enlarge the eſtate, xc. 

53 Na man make a Leaſe fo2 yeares, the remainder fo2 life, a re⸗ 
leaſe by the Leſſo2 to the Leſſee foz years , and to his heires, is good; 
fo: that he hath both a pꝛivity and an eſtate; and a releaſe alſo to him 
in the remainder koꝛ life and his hefres , is good alſo ; fo2 theſe are pꝛi⸗ 
vies in eſtate, xc. But they ought to have the Deed ready in their fiſt 
to plead, Co. 1. 10. 93. a. 4. 

54 Ak my Tenant fo2 terme of life lets the land to another fo? 
terme of the life of the Lefſee , the remainder to another in Fee; 
Here, if A releaſe tomy Tenants Leſſee foz lite, J am barred foz ever, 


Co. ib. 27 3. a. 4. 


Do&. Leyffelas 


caſe. 


Littl. S. 470, 
47 1. 
Co. ib. 275. a. 4. 


albeit there be no mention of Heires; becauſe at the time of the releaſe 


A had no reverſion > but onely a right to have a reverũ on; fo2 by ſuch a 
Leaſe and the remainder over, which my Tenant made, my reverſi⸗ 
on was diſcontinued oz rather deveſted, xc. And ſuch releaſe Mall alſo 
enure to him in remainder , to take advantage thereof; as well as the 
Tenant fo2 lite; becauſe he and my Tenants Leſſee fo2 lite“ are pꝛi⸗ 
vies in eſtate, xc, being (as it were) but as one Tenant in Law ſolely 
ſeiſed in his Demelne as in fee, at the time of the releaſe made, ac. Do 
like wiſe if a Miſleiſoꝛ make a Leaſe fo2 lite, and the Diſleiſee doth re⸗ 
leaſe all his right to the Leſſee, this releaſe ſhall enure 4⁰ him in the 
reverſion, xc, | | | 

55 If there be Lo2d and Tenant, and the Tenant maketh a 
teaſe fo2 life, the remainder in Fee if the Lo2d releaſe to the Te⸗ 
nant fo2 iifſe the rent is whollp extinguiſhed , and he in the remain⸗ 
der Gall take benefit thereof: So alſo if the heire of the DiCeiſo2 be 
diſſeſſed and the Liſleiſoꝛ make a Leaſe fo2 life, the remainder in fee, 
ik the firſt Dilſeiſee releaſe to the Tenant fo2 life, that hall enare to 
him in remainder, xc. 

56 Areleaſe of actions ſhall onely extend to ſuch as are pꝛivies to 
the Deed of releaſe and to none other; and therefoze if the Difletſee re» 


Co. ib. 275. b. 
2, 


Co. ib. 279. b. 
2.0 


Co. ib. 23 5. b. 
- » 


leaſe unto the Difſeiſo2 all actons real, and the Diſſeiſoz maketh a fe- 


ofment in Fee, and an Alliſe ts bzought againſt them, the Feoffee 
ſhall not plead the releaſe to the Diſſeiſoꝛ: fo2 that he is not pꝛivie to the 
releaſe : Solfkewiſe, ff a Dilleiſo2 make a Leaſe foy like, the re- 
mainder in Fee, and the Diſſeiſee releaſe all adtons to the Tenant 
fo2 lite; after the death of the Tenant fot life , he in the remainder 
ſhall not plead that releaſe : Alſo if the Difſeiſee releaſe all actions to 
the Difſeiſo2 and die, this is onely a barre to the Difſciſee during his 
life, fo2 after his deteaſe his heir map habe an adton, as ſome have 
ſafd (19 H. 6. 23. a.) And hereby map appear a maniteſt diverſity be⸗ 
tween a releaſe of a right, anda releaſe of actions, «c, Ik the heir of 


e, the Difſelſoy make a Feofment in Fee to two, and the Difſeiſe re- 


Mar. roll 


 Leffo2 doth releaſe to the ſecond Lefſe , and his heirs, that releaſe is 
vold: Lfkewiſe if the Donee in tail, make a Leaſe. fo2 his own life, 
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privies in 


eſtate, gul 
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The like. | 


The like 
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HE 


privigs, 


? leaſeth to one of the Feoffes all adions, and that Feoffee dieth, the 
Survtvour ſhall not plead that releaſe, xc, | 

Co. bid. 297, 57 If the {ſo2 make a Leaſe fo; life to A. and B, and the Diſ- piſciſe 

b. 1. ſeiſee confirme the eſtate of A. B. ſhall take advantage thereof; becauſe fine: v 


of the pꝛivity; fo2 the eſtate of A. which was confirmed, was jopnt wrantd 


with B. and in that caſe the Diſleiſee ſhall not enter into the 


and deveſt the moity of B. So likewiſe, it the Difſetſo2 enfeoffe A. and 
B. and the hefres of B. it the Dilleiſee confirme the eſtate of B. foꝛ his 
life, this ſhall not onely extend to his Companton: but alſo to his 
own whole Fee-ſimple, ic. 


58 X 


ar. 55. the Common Law. 


cleaſe from 58 It a Feme Dilleitozeſſe make u Feofment in Fee to the nfe of 
zeile. A. foz life and after to the uſe of her ſeite in tafle , and the remainder 
to the ule of B. in Fee, and then taketh husband the DfCeifie , who re⸗ 
leaſeth to A. all his richt, this chan enare to B, and to his ow? wife 
allo; fo2 they are all pꝛivies in effate, xc, 
Cenfrmati- 59 A Confirmatfon Wall never enlarge an eſtate, but when ther 
aocksnot is pꝛibity, neither yet ſhall it regulariy abzfdge Dervices , but where 
«bout privi- there is plivity: As if there be Lo2d and Tenant, and the Tenant 
holds of the Low by Fealty, and 20 s. rent, the 2 02d mip by his 
Ded confirme the effate of tz? Zenant to hold by 12 d. oꝛ by a pennp, o2 
by an halfe penny, and in this caſe the Tenant fs diſcharged from all 
other Services, but what are contained in the laid Confirmation; 


In 


le. 
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Co. ib. 297. þ* 
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Co. ib. 296 2, 
2. & 305. a. 4. 
& b. 2. 
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and this is in reſpect of the p2ivit» between the Loꝛd and the Tenant: 


but if there be Lozd, Pelne, and Tenant , the Lo2d tannot confirme 
the eſtate of the Tenant to hold of him by lefſer Services ; fo2 ſuch a 
f Confirmatfon is vofd ; becauſe there is no pꝛibity between them, xc, 
guemment to Go It a reverſion be granted to two by Ded, and the Lefſee atto2ne 
ne Joynte · to one of them accoꝛding to the grants, this Sttozument ſhall enure 
ut good. tg both the Gꝛantees, in reſpect of the pꝛivitie, xc, 

ment to 61 Aka reverfion de granted fo2 life, the temainder in tail, the 
be puricular remainder in fée; the attoꝛnment to the G2artee fo? like hall enure 
rant veſts to them in remainder, to veſt the remainders in them; fo2 they are 
mu e pzivies in eſtate, xc, And in this caſe, albeit the Tenant ſhall declare 
unde, fnerpefſe terms, that he doth onely attone to the Gzantee fo2 life, 
| and that thoſe in remaimer ſhall take no benefit by that attoznment 
after his death, yet ſhall the attoꝛnment be good to them all; fo2 ha⸗ 


troll) doth veſt all the remainders, in reſpec of the pꝛibitp, cc. 
grant of 62 Upon the grant of a Pinnoz 02a rent ſervice , nene ought to at- 
Seigniory, or toꝛne > but he, that is pꝛivie, and pꝛeſently to be charged, and without 
encſervice, ſuch attoznment the grant avatleth net; As if a man be ſeiſev of a 
ae _— Mannoꝛ, which ts parcel in demelne, and parcel in fervice , it᷑ he alien 
ecke, this Pannoz to another; all that hold of the Alteno2, as ot his Pannoz, 
"Wane, ouoht to aftozne to the Altence , otherwiſe the ſervices remaine ll in 

the Altenoz: But if the Lo2d make a Leaſe fo2 pears, 02 fo2 life of a 
Panno? , and the Fre -holvers attozne to the Welle; here, ff after ⸗ 
wards the reverfion of that Mannoꝛ be granted, the Atto2nment of the 
Leſſie fo2 pears 02 lffe ſhall bind the Fre-holdcrs ; fo2 by thefr foz⸗ 
mer Atto2nment , they have put the Attoꝛnment into the mouth of the 
I efſee , their Attoꝛnment being involved within his. Do lfkewtfe, ff 


F 


Co. ib. 3 10. i, 
r. Co. I. 2. 67. 
b. Tookers caſe. 


Co. Inſt. pars 1. 
310. 


ving attoꝛned to the Tenant fo2 life , the Law (which he cannot con⸗ 


Littl. Sect. 553. 
Co. ib. 3 1 1. a. 1. 
& b. 2. 

Littl. Sect. 3 57. 


Littl. Se ct. 5 54. 


there be Lozd and Tenant, and the Tenant lets his land to another 


fo2 life, o: makes a gift in tail, ſaving the reverſion; Vere, tf the 
Low grants the Seigntozp to another, he in the reverſion ought to 
attoꝛne to the Oꝛantee, and not the Te1ant foz life, oz in tafl; ko; 
he is the true Tenant to the Loꝛd and not thep, tc. Alſo ff there be 
Lozd, Pelne, and Tenant, and tie Lo2d will gravt the Seryices of 
the V elne; In that caſe, albeit in the grant he maketh no mention 


ee 0 at all of the Peſnc, yet the Peſne ought to attozn and not the Te⸗ 
LJ, nant peravatle , becauſe he is the next pziviein tenure , that ought to 
ef be charged, 6c, And therefoze there fs a vfcerſity to be obſerved be- 


tween a rent ſervice, anda renf charge 02 a rent ſeck; f02, as to a 
rent ſervice, no man (as hath been ſaid) can attoꝛne, but he that ts 


Littl. Sect. 5 55. 


Co. ib 31 1 b. Js 


pꝛipte, xc, So in cafe of arent charge, it behoveth , that the Tenant 


of the Freehold doth atto2n to the Gzantoe , without reſpec of any 
privitie : And this is the reaton, that the Difſeiſo2 onely in the caſe of 
a grant of a rent charge, ſball attozn; becauſe he is Tenant of the 


Free⸗hold; but in caſe of a grant of a rent ſervice , the — 
9 


Littl. S. 557. 


Co. Inſt. pars 1. 


312. 4. I. 
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562, * 


Litt.. Sect. 568. 
Co. ib. 3 16. a. 
I, 


Littl. Sect. 571. 
Co. ib. 317. a. 
1. 


Littl. Sect. 5 4. 
Co. ib 318 a, 
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T ookers caſe. 
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of the Diſleiſee ſufficeth in reſpect of the pꝛivitie: And therefo2e tk 
there be Loꝛd and Tenant by homage, fealty and rent, and the Tenant 
is diſſeiſed, and the Loꝛd grants the rent to another, the Dilleilee 
attoꝛneth this is void; but if he had granted over his whole Seignioꝛp, 
the attoznment had been good; And the reaſon of this diverſity is; 
fo2 that when the rent is grantedonelp , it paſſeth as a rent ſeck , and 
conſequently the Difleifoz , being Terre-tenant , muſt atto2ne ; but 
when the intire Seigniozy is granted, then the DiCeiſce in reſpect of 
the pꝛivity may atto2n, ec, | 

63 Af there be Lozd and Tenant, and the Tenant let his Tene⸗ 
ment to another fo2 life , the remainder in Fee, and after the Lo2d 
grants the ſervices to another, ic. and the Tenant fo2 life attoznes, 
this is good enough; koꝛ he that is pꝛivie, and immediately Tenant to 
the A oꝛd, muff attoꝛn, and that is, in this caſe , the Tenant fo2 life: 
And ſo on the other ſive) if a Seignioꝛy be granted to one koz life, 
the remainder to another in Fee, the attoznment to the Tenant-foz 
life is an attoꝛnment to him in remainder alſo ; ; becauſe they are pꝛi⸗ 
vies in effate, ec. Vide ſuprà 61. 

64 It there be Low and Tenant, and the Tenant make a Leaſe 
fo2 life , ſaving the reverſion; Pere, if the Lozd grant the Seigntio⸗ 
ry to the Tenant fo2 lite in ; in this caſe, he in the reverſion ought 
to attoꝛne to the Tenant koꝛ terme of life, becauſe he is the Tenant to 
the Lo2d, fnreſpect of the pꝛivity, ec. 

65 Regularly upon the grant of a reverſion the Terre-tenant ſhall 
atto2n; yet if Tenant in Dower , oꝛ by the Curteſie , grant over his 
02 her eſtate, and afterwards the heir grant over the reverſion; in 
reſpect of the p2tvity , the Tenant in Dower , 02 by the Curteſte ſhall 
attozn and not the G2aatee ; andlikewiſe by reaſon thereof they ſhall 
be ſubject to an action cf Maſt, ſolong as the rfverſion remaineth in 
the heir; albeit they have granted over their whole cſfate ; becauſe 
ſolong as the hetr kepeth the reverſion, they are to be attendant 
upon him; fo2 that their Gꝛant cannot de Tenant in Dower, 02 by 
the Curteſte,qc, F. N. B. 55. e. 56. a. f. 

66 Ik land be let to a man foꝛ terme of pears, the remainder to a- 
nother fo2 terme of life, reſerving to the 1.eflo2 a certain rent by 
year ; and lfvery is made to the Leſſ& fo; years; in this caſe, if the 
reverſtoner grant over his reverſion , attoznment made either by the 
2 efſce fo2 pears ; 02 by the Leſſe fo2 life fn remainder , ſhall be avail⸗ 
able to ſettle the reverſion in the G2ante , in reſpea of the pꝛivity of 
thoſe eſtates, which depend one upon another. P. 15. Eliz. in Brasbritches 
caſe in Co, Ba. per Dyer. 

67 If two Joyntenants let their land fo2 life, reſerving rent, 4c. 
if one of them releaſe u:to the other, that releaſe is good to ſettle the 
whole eſtate and rent in him, to whom the releaſe is made, without 
any attoꝛnment at all of the Tenant koꝛ lite, fn reſpec of the pꝛivity 
between the Tenant fo2 life and them in the reverſion ; So it is alſo, 
albeit there be th2& oz mo2e Jopntenants, and one of them. releaſs to 
one of the other: Powbett, there is a difference between theſe relea⸗ 
ſes ; fo2 the releaſe in the we caſe maketh*no degree, but he, to 
whom the releaſe is made, is ſuppdſed in from the firft Feoffo2; where: 
as in the other ft woꝛketh a degree, andhe, to. whom the releaſe is 
made, is in the per by him, that made it, pet in neither of theſe caſes 
is there any attoznment requiſite , by reaſon of the pꝛivity: But if 
one Joyntenant make a Leaſe fo; years, reſerving a rent and dieth, 
the other Jopntenant ſhall have the reverſion, becauſe he clatmes pa- 
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72 Ik at this day Tenant in tail make a Leaſe 
by Deed indented and inrolled accozv 
and ſelleth the reverſion to another tn 
the reverſion is executed in the life of Tenant in tail; Albeit 
Bargatnee is not in the per by the Tenant in tail (but rather in 
foxce of the Statute) pet in as much as he claimeth the reverſion im⸗ 
medfately from him, which is executed in his life time, this is a viC- 
continuance; And ſo it is, and foz the ſame cauſe , if Tenant in tail 
had granted the reverſion to the uſe of * „ and his heirs — 


the Common Law. 


fo2 years , as there was in the other caſe between the tenant fo2 life, and 
them in the reverſion, tc. 

68 It two joynt Lefſes fo2 years,02fo2 life be ouſted 02 diſſeiſed 
Leſſo2, and he enfesff another; Pere, 
this is a god attoznmeont and ſhall bind both, in refpee of the pꝛivity 
between the Joyntenants ; Fo2 an atto2znment in Law is as ſkrong as 
an atto2nment in Deed, Co. l. 2. 67. a. Tookers caſe. 

69 Ik there be Lo2d and Tenant, and the Lo2d grants the Servi- Lic. S. 559. 
ces by Fine; herebp the Services are fmmediately in the Gzante& by C0.ib.320.2.2. 
fozce of the Fine; Powbeit he cannot diftratne fo; any part of the 
Services without attoznment, becauſe an Avow2y ts in lieu of an act: 
on, which he cannot have without pꝛivity, no2 p2tvity without attozn- 
ment, neither pet befoze attoznment can he have an action of wat, a 
wit of entry ad communionem legem, oꝛ in conſimili caſu, oz in caſu pro- 
viſo, a Mzit of Cuſtomes and Services, a Mzit ot Mard, c. But 
if a man make a Leaſe foz pears, and grant the reverſfon by Fine, 
if the Leſſee be ouſted, and the Conuſee diſſeiſed > the Conuſee with⸗ 
out attoꝛnment ſhall maintaine an Aſſiſe : fo2 that Wit is maintained 
againft a ſtranger, where there needeth no p2zivity : And of ſach things 
as the Lo2d may ſeiſe o2 enter into without ſuing any action, the 
Conuſee befoze any Attoznment may take benefit, as to ſeiſe a ward 
02 heriot , v2 to enter into the lands oz tenements of a ward, oz ef- 
cheated to him, oz to enter fo2 an Alienation of Tenant foz life 03 
years, 02of Tenant by Statute Perchant , Staple, oz Elegit, to his 
Diſheriſon. | 

70 One of the chiefe reaſons, why a Feolment in kee, gift in tail, 
o Leaſe ko; the life of the Leſe, made by the Tenant in taile 
doth make a diſcontinuance to take away the entry of him in reverſion 
o temainder, in caſe the Tenant in tail die without ine, is, becauſe 
the Tenant in tail, and he in the reverſion oz remainder are p2ivies in 
effate, ic. 

71 If Tenant in tail make a Leaſe foz the life of the Welte, and , wid. 
afterwards grant the reverſton to another; and the Tenant fo2 life at⸗ . 4. 
tozns, and dies, and the Gꝛant of the reverſion enters in the life rl. Sect. 620 
of the Tenant in tal, andafter the Tenant in tafl dies; In this caſe, 
the illue cannot enter, but is put to his Formedon ; in reſpec of the 
pꝛivity between the Tenant in tafl and his ilne , the Gzantee of the 
reverſton h wing ſeiſtn and execution of the entatled lands in the life,and 
from the grant of the Tenant in tail himſelfe : Wowbeit , if Tenant 
in tatle make a Leaſe fo2 life, and grant the reverſion in fee > and the 
Leſſee attozn as befo2e; and that Oꝛantee granteth it over td another, 
and ths Leſſee attozneth again to the laft Gzantee , and then the Leſs 
ſee fo lite dieth ; ſo as the reverſton is executed in thelife of Tenant 
in tail; pet this is no diſcontinuance > but that after the death of the 
Tenant in tail the ſue may enter; becauſe the laſt Gzantee was 
not in of the grant of the Tenant in tail himſelle, but of the firlt 
G2antee , between whom and the iſſue in tail there is no pꝛivi⸗ 


lo lite, and after Co, b. 333 · b. 
to the Statute, he bargaineth 4 
e, andthe Leſſee vieth, ſo ag 
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reſpec ofthe pꝛivity between the Tenant in tail and his iſſue, xc, 

Co.ib.z51.a.4. 73 Jfa woman grant a term to her own naſe, taketh Pusband and A duden, 
dfeth, the Husband ſurviving, ſhall not have this truſt, but the Execu⸗ to — 
toꝛs 02 Adminiſtratoꝛs of the Wife, fo2 it conſtſteth in pꝛivity. P. 3 2 and nud 
Eliz. in Canc. in Withams caſe, &c. Baron. 

Co. Inſt. pars 1 74 In every Eſtoppel pꝛivitꝝ is required; foꝛ it ought to be recipꝛo⸗ E Ito | 

352. a. 4. cal, viz. ought to binde both parties; and therefoze (regularly) a ſtran- Pes 
ger ſhall neither take advantage; no2 be bound by an Efoppel ; But 
pꝛivies in bloud, as the heir; Pꝛivies in eſtate, as the Feoffee, X eſſee, 

tc. P2ivies in Kam, as the L oꝛd by eſcheat, Tenant by the Courteſte, 
Tenant in Dower , the Incumbent of a Benefice , and others that 
come under by aa in Law, oz in the Poſt, ſhall be bound, and take ad- 
vantage of eſtoppels, xc. | 

Littl. S. 674, 75 It a man let a houſe to a woman foꝛ life, ſaving the reverſion to For an 4; 

675. the L-efſo2 , and after one ſues a fetgncd action againſt the woman, and of vatpin 

Co.ib.356.2.3- recovers the houſe againff her by default , ſo that the woman map have qu 
acatuſt him a Quod ci deforceat, attoꝛding to the Statute of Weltm, the 
ſecond 3 by this, the reverſion of the Lefoz fs viſcontivued , ſo that he 
cannot have any action of Maſte either againſt the waman ; becauſe the 
hath not poſſeſſton of the houſe , nozagainf the recoverer by feigned tt. 
tle; fo2 that there is no pꝛivity between the Leſſoꝛ and him; but in this 
caſe, it the Feme take Baron, and the recoverer lets the houle to the 
Baton and Feme ; Mere, the Feme ts in her remitter by foꝛce of the 
firſt leafe ; and then if the Baron and Feme make waſte, the firft Lefſo2 
ſhall have againſt them a wit of waſte ; becanſe in as much as the 
Feme is in her remitter, the Reverſioner is alſo remitted to his rever⸗ 
ſion, and ſo (by confequent )the pꝛivity and power of bzinging a wut 
ol Mate is re-continnev:Fo2, when the reverſion is pevefted. the Lefoz 
cannothave an action of Waffe ; becauſe the wait is, that the LeCe did 
walte aderhæredationem of the LeCoz ;:and that inheritance muſt con- 
tinue at the time of the action b2ought, It is likewile to be obſerves, 
that in an action of waſte bʒought h the L eflo2 againſt the Leſſ, the 
Leſſee. in teſpect of the mivity cannot plead generally, Riens en le rever- 
ſion, Chat the I eſſoꝛ hath nothing in the reverſion; but he muſt. bew 
how und by what menus the reverſion is deveſted ont ot him ; but if the 
G2amteesf a reverſion bꝛingeth an action of waſte, the A eſſee may plead 
generalp, that the l. ee hath nothing in the reverſion, becauſe in that 

: cafe chere wants pi vity, 4c. | 

27 1-5 48. 76 Negularly a warranty $ commenceth by difleiſin,is, when the diſ- Warn 

; *: »Þ.366.d.3. (e4F-(s done immediately to the heire that is to be bound Pet if the fa- {ores 
ther be Lenant £03 tite, the remataver-tothe ſon in ſee the tather by e 
todin uind conſent maketh a leaſe fozyears , to the end that the A eee 
ſhall make a footfment in fee, to uſhom the father Mall releaſe with war⸗ 
ranty, and all is executed acco2vingly, the father dieth ; this warranty 
Hall not bind, albeit the diũeiſin was not done immedinteiy to the ſou; 
to che teollment ofthe'Lefſee is a diſteiũn to the father, who is particęps 
Orimmis; Nevertheleſle by reaſon ot᷑ the p2tvity between the father any 
his Lefſee , that which is done by the Leſſee, is conceived done by the 
father; $62 that they ate not onetypzivies in eſtate, but likewiſe in this 
cafe, pitvies in combination : o if father, and ſon, and a third per un 
be Joyntenants in fee, the father maketh a feofment in fer of the 
whole With warranty, and dieth; the ſon dieth, the third perſon hall not 
onely avoid-thefrofiment lia his au part, bat alſo ſoꝛ the part ofthe 
ton, ams he wal take nvuantage, that the warranty commeneen chy nil 
reifi n, vert the viſetſiu was done to another ; becauſe all the thꝛer jeyn⸗ 
tenants Were-alſo p2ivies tneffate, ec. Bo it is alio it ane b2other make 


n-giff in tl to another bꝛother, and the Uncle vifſeile the Donee, and 
enfeoffeth 
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- enfeoffeth another with warranty , the Uncle dieth; and the warranty 
deſt endeth upon the Dono?2 , and then the Donee dieth without ifſne ; 
Mete, albeit the diſſeiſin was done to the Donee , and not to the Dono2; 
yet the warranty ſhall not bind him; fo2 what was done, in this caſe, to 
the Donee, ought to be adjudged done to the Dono? ; becauſe all theſe 
were pꝛivies in bloud, xc, 6:4 
xular e- 77 If there be Tenant foꝛ life, the remainder in fee by lawful and ©, b. 369. b. i. 
r and re- jut title, he in the remainder may obtain and get the pꝛetenced right oz 
nder one texte of any ſtranger, and ſhall not thereby incurre the penalttes of the 
= Statute of the 32 f. S. cap. 9. made againſt buying ſuch titles; becauſe 
the particular effate and the remainder are in Law accompted as one 
eſtate, in reſpect of the pꝛivity that is found between them, 
t formam 78 No man ſhall have a wꝛit of Contra formam collationis , hut onely Co.ib.384.b.r; 
lies, the Feoffo2 and his heirs; whoare pꝛivy to the deed, and p2ivies in 
bloud, F. N. B. 21 t. c. 6 | 
nee may 79 At a manenfeoff A. and B. to have and to hold to them and their cp.v.z84.b. 3. 
heirs, with a clauſe of warranty, Prædictis A. & B. & eorum hæredibus 
& aſſignatis; In thts caſes it A. dieth, and B. ſarviveth, and dieth, and the 
heir of 3. enfeoffeth C. he ſhall vouch as Aſſignee, and yet he is but the 
Allignee of the hetre of one of them; fo2 in judgement of Law ( and in 
refpec of the pꝛivity) the Aſſignee of the heir ts the Aſſignee of the An: 
ceſto2, and ſo the Aſſignee of the Allignee ſh all vouch in infinitum, with⸗ 
in theſe woꝛds (his Aſſignes.) | | 
Ls 80 Ak a man enfeoffeth A. to hold to him his heirs and Aſſianes, A. Co.ib.z 84. b. 4. 
re. enkeotketh B. and his heirs, B. dieth; Vere the heir of B. ſhall vonch as 
Aſſignee to A. to his heirs of Allignes, and Allignes of Allignes, and aſ- 
ſignes of heirs ( in reſpec of the p2tvity ) are tompꝛehended within theſe 
wo2ps ( his Aſſignes) which ſemed to be a queſtion in Bractons 
time: And the Aſſignee ſhall not onely vouch , but alſo have a Warrantia 
cartæ. | | 1 
-\wirran- 81 Ak a man doth warrant land to another without this wozd Co. ibid. 
d vichour ( Heires ) his heirs ſhall not vouch: And, regularly, ił a man warrant 
rd land to a man and his heirs, without naming Allignes, his Aſianee 
n ſhall not vouch ; But if the father be enfeoffed with warranty to him and 
his heirs, the father enfeoffeth the eldeſt ſon with warranty and dieth; 
Pere, in reſpect of the pꝛivity, the Law giveth to the ſon advantage of the 
warranty mane to the father ; and the rather, becauſe by a& in Law the 
warranty bet wixt the father aud the ſon ts extind, | 
22 Ik a man at this day be enfeoffed with warranty to him, his heirs Co.ib.z85.a.3: 
and aſſignes , and he make a gitt in tail, the remainder in fr, and the 
Don makes a feoffment in f& ; Mere, that Feoffe hall not vouch as 
ACignee ; becauſe no man ſhall vouch as Aﬀigne, but he that cometh in, 
in pꝛivity oł eſtate; but he muſt vouch his Feoffoz , and that Feoffoz 
Big ſhall vouch as Aﬀignee ; Yowbeit ſuch an Aigne map rebutt. NEO: 
courer 32 Ik a warranty be made to a man and his heirs without this wozy Co. bid. 
, _— Affignes ) he grants over the land to another in fer, his Aſſignee ſhall 
not vouch , but the Alſignee 02 any other Tenant of the land map re⸗ 
butt: And albeit no man ſhall vouch oꝛ have a Warrantia cartz , either as 
party, heir, oz aſſignee; but in pꝛivity of effate ; yet any that is in of a⸗ 
nother eſtate, be it by viCeiſin, abatement, intruſon, uſurpation, oz 0- 
therwiſe, ſhall rebutt by foꝛce of the warranty, as a thing annexed to the 
land, which ſometimes was doubted among the Sages of our Law, 
leleaſe of 2 84 Ik a man be ont-lawed in a perſonal a&ion , ic. and-bzings his Co. Inſſ. pars i. 
ref Erour. Wit of Erxoꝛ; it he, at-whoſe ſuit he was out-lawed, will plead againſt 68. 
him a releaſe of all adions perſonal; this le ms to be no plea ; becauſe 
by the ſaid action he ſhall recover nothing in the perſonalty, but onely to 


reverſe the Outlaw y: Mowbeit in that cale, a releaſe of the wꝛit of Er- 
BB b3 | rour 
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rour is a god plea; Fo? albeit the Plaintiff in the w2it of Errour is to re: 

cover, oz be reſtozed to nothing againſt the party; Vet inaſmuch as 

the Plaintick in the koꝛmer action is pꝛivy to the recoꝛd, a releaſe of a 

watt of Errour to him is ſufficient to barre the Plaintiff in the wzit of 
| Errrour of the ſuit and veration by the ſaid wit of Errour. FE 

Ce. ib. 48. a %. 85 If there be divers Feoffes , and the Feoffo2 makes livery onely Livery ua 

& 49-b.z3- to one ok them accoꝛding to the deed ; In this caſe, the land paſſeth to Joyntenm 

Co. ib. p4. a. . them all in reſpect of the pꝛivity of their eſtate, tt. So like wile, if there 829d robs, 
be two Joyntenants of a Ward, and one of them do waſte , both ſhall 
anſwer koꝛ it, fo2 the ſame reaſon, 

Co. ib. 54.2.1. 86 A Tenant by the Courteſte 03 in Dower, can hold of none but of wat «giv 
the heire, and his heirs by deſcent ; and therefo2e if they grant over their denant in 
whole eſtate, and the G2antee doth waffe , pet the heir ſhall have an doe, mij 
actton of waſte againſt them, and recover the land againf the Aſſignee ; the Cound 
but if the heir either befo2e the aſſignment had granted, oꝛ after the aſ- 
ſignment doth grant the reverſton over, the ſtranger ſhall have an act: 
on of waſte againtt the Aſſignee ; becauſe then in both caſes the pzivity 

Coiid.as, ts deſtroped, ac, ( Vide infra 94.) Alto if waſte be done by a ſtranger, 
they ſhall anſwer fo? if, ec. | 

Co. l. 2. 6c. b. a. 87 There are two Jointenants fo2 life, the reverſtoner grants over Attoraneni 

Tookers caſe, his eftate in fee, one of the Jotntenants onely doth attoꝛn, this is a god obe Jon 
attoꝛnment of both to ſettle the reverſion in the Gꝛantee, in reſpect of the bon Kt 

Co.ib.67,2.2, pʒivity and intireneſle of their eſtate, ic. o if the Leſſo2 diſſeiſe his 

two Leffces fo: life, and eafeoff another, and one of the Lefſſees re-en- 
ter, this act ofone of them is an attoznment in Law foz both: At one 
Jointenant give ſeiũn of rent, that ſhall binde his companion, as ft is 
agreed in 39 H. 6. 2. Ik a leaſe be made to two, and after the reverſion 
is granted to one of them, and he accepts the deed, this is holden god at⸗ 
toznment in Law foz both, Baldwin 28 H. 8. Dyer 22, b. 
Co. I. 3. 2. a. 4. 88 Albeit by the general woꝛds of the act of attainder of all rights, Right di 
— Air of fc. and herevitaments, ac. made againſt the L oꝛd Norris in the 28 H. 8. on not foi 
an an his lands, ac. in demerne, reverſion , oꝛ remainder, and alſo all his 4 Wann 
i - right to lands and tenements, into which his entry was congeable, 
were giben to the Ring; yet neither a wit of Errour , noz right of act« 
on to recover land were given to him by the general woꝛds of the ſame 
act (although ſuch a right is truly a right and alſo an hereditament) be⸗ 
cauſe ſach a right, fo2 which the party hath no remedy but by action one⸗ 
ly, to recover the land, is a thing which conſiſts onely in p2ivity, and 
which cannot eſcheat, oz be foꝛleit at the Common Law : Of this ſoꝛt 
ate the right of Formedon in deſcender, the right ot᷑ adion upon a vilſeifin, 
and a deſcent caſt, and the like. Co.1:7.1 3.2.4. in Englefeilds caſe, 
Co. ib.4.2.3,4, 89 Upon judgement given againſt Tenant fo? lite, 02 againſt Te. A reverfion 
nant in tail ( ſince the Statute de donis conditionalibus ) he in the rever- ſball bring 
ſion 02 remainder may have a wꝛit of Errour, albeit he was not party to Errour, Kc. 
the ſaft by aid pꝛaper, voucher, oz receipt; But he could not in that caſe U 
bꝛing that wit til after the particular eſtate determined; Howbeit it 
he was party and pꝛtvy to the firlf recoꝛd by aid p2ayer, voucher , os re⸗ 
teipt , then might he have a wꝛit ol Errour pꝛelentiy during the life of 
the Tenant in tafl oꝛ fo? life ; fo2 that he was in that caſe party and pꝛi⸗ 
by to the firff reco2d, xc. 
Co. I. 3. 6. a. go Baron and F eme areſeiſedof lands to the uſe of them, and the upon ſaeu 
Copplediter heirs male of the bop of the Baron, the rematmer in fer to another, youting 
_ the Baron acknowledgeth the fine of the land in fee, and a ſtranger re- nant by. 
covers the land agafnft the Connſee , who voucheth the Baron onelp, we re. 
and he voncheth over the common Uonchee , and judgement and ſeiſtn : 
are given acco2dingly , the Feme being ſtil in life ; This recovery ſhall 
bind the remainder ; koꝛ here was a lawful Tenant to the precipe, — 
> albe 


P 


ax. 55. the Common Law. 


albeit the Baron who had the eſtate tail, was onely vouched, and not 
the Feme , who had a joynt eſtate with him ; Yet the Baron coming 
in as Uouchee; he comes in pꝛivity of the eſtate tail, and not of any o⸗ 


effate tail which the Baron hath, and alto to the remainder over;becauſe 


1 although by the fine the eſtate tail, as alſo the effate of ths eme, and the 
Dan rematnder were all deveſted o2 diſcontinued; yet the Baron as Uonchee 
obo ſhall be in judgment of Law in ok his eſtate tail; Am the caſe is the 


ſtronger, fnaſmuch as the eſtate of the Feme was put to a right; 0 
that the Baron comes in now, as ſole Tenant in tatl, and cannot be 


R joyntly ſeiled with the Feme, becauſe ſhe was not Uonch& ; Keither 
n pet can the Baron be in ot any other effate ; foꝛ that he once had an e⸗ 
— fate tail, and now comes in as Uonche ; and therefoze in that caſe, in 


reſpect of the pꝛivity ſhall be ſaid in, as of the eſtate tail, and not other⸗ 
wiſe : Bat if the wives inheritance had been joynt with her husbands, it 
might be donbted, 108. 28. 

The like, 91 Jf A. be Tenant in tail, the remainder to B. fn tail, the remain⸗ 
der to C. in tail; the remainder to D. in fe , A. makes feoffment in kee, 
the Feoffce ſuffers a common recovery, in which B. is vouched, and he 

nent over the common Uouche ; In this caſe A. is not bound, but B. and all 

" the remainders over are bar red: Fo2 albeit by the feoffment of A. all the 

remainders Were diſcontinued, and the effates of B. C. and D. were 


ther eſtate, and then the recovery in value gives recompence both to the 
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Co, ibid. 


converted to meer rights, and that the remainder could never be remit⸗ 


ted befo2e the effate tail in poſſeſſion were re⸗continued; Pet in caſe of 
a common recovery (which is the common allurance of the land) he 
that comes in as Uouchz hall be in judgement ol Law in, in pꝛivity 
of the eſtate, which he ever had; although the pꝛecedent eſtate, upon 
which the eſtate of the Uonche depended, were deveſted oz dilcontt⸗ 
nued, ac. 
Privities of 92 There are the manner of pꝛivities, viz. 1 Jn reſpec of the e⸗ 
arc, divetſi- fate onely, 2 Ok the contract onely, 3 Df the effate and contract 
'f together: P2tvity of the eſtate onelp , as between the Gzante of the 
Lefſo2 and the Leſſee , oz (it the reverſton eſcheat ) between the Loꝛd 
by eſcheat and the Leſſee , ſo alfo between the Lefſo2 and the Aﬀignee 
of the Leſſee » there fs pꝛivity in effate onely : foz that there fs no con: 
tract bet wirt them: P2tvity of contract onely , which extends onely to 
the perſon of the Leſſo2 and the perſon of the Leſſee, as when the Leſ- 
ſee aſſigns over his intereſt, notwithftanving ſuch-alCignment the pꝛivi⸗ 
ty of the Contra ſtil remains between them (as to bzing againſt the 
Lefſee an actfon of Debt toꝛ rent arrear , bz the like) albeit the pzfvity 
of the eſtate be removed by the ag of the Leſſee himſelf : P2ivity of e- 
one fate and contract together, is between the Leto and Leſſee themfflves, 
N fo long as the effate is continue bet wirt them, tc. Vide Dyer 4. b. r. 
24 H. 8. 
The like, 7 Lozd and Tenant, the Tenant makes feoffment in fe ; in this 
caſe, the pꝛivity which was between them in eſtate, oꝛ in tenure, is gone; 
Nevertheleſſe foz the arrearages due, as well betoꝛe, as after p feoſt᷑ment 
until notice, ec. the pꝛivity between them as to the avowzy voth ffi 
remain: And at the Common Law, befoze the Stat. of Quia emprores 
terrarum, ff the Tenant had made a feoffment to hold of the chief Tov, 


of a 
ors 


je ul the Feoffte by no tenver that he could make» could compel p Lo2d to a⸗ 
y vow upon him; but the Lo2d might ill avow upon the Feoffoz, fo; 
4. that the pꝛivity did ſtill remain, and the Tenant by his own Ait could 
1 not chauge the avow2y of the Lozd, c. Powbetit in the firfſt caſe, it the 


Lo2dgrant over his Þetgniozy , oz if the Feoffo die, there the p2tvity 
as to the avow2y is deſtroyed ; foz that ts perſonal , and holds onely be⸗ 


tween the Loꝛd and the Feoffo2 thomſelves in perſon: Do alſo it * 
e 


Co. I. 3.22. b. 4. 
Walkers caſe. 


(Co. ib, 23.4.4. 


The Reaſon of Max. xs, 


the allignment ok the leaſe, the Lefſo2 grant over his reverſton, the 
G2antee hall not have an action of Debt againſt the Leſſ&e ; Foz the 


pꝛivity of contract, as to the ad ion of Debt holds onely between the Lel⸗ 


fo2 and the Lell themſelves in perſon: So in the fame caſe, if the 
Leſfſe die, the Lefoz ſhall not have an action of Debt againſt his Exe⸗ 
cutoꝛs > foz the pꝛivity conſiſts onely between the Lefſo2 and Leſ- 


lee, ac, 


94 I Tenant in Dower , oꝛ Tenant by the Courteſie alligne over 
their eſtate, pet pꝛivity of action remains between the heir and them, 
ſo that he ſhall have an action of Waſte againſt them koꝛ Maſte done 


- after the aſſignment : But if the heir grant over the reverſion , then the 
pꝛivity of the Action ts deſtroyed, and the Gzantee cannot have any adi⸗ 
on of Waſte ſave onely againſt the Aſſignee ; becauſe between them 
there is pꝛivity of eſtate; but between the G2antee, and the Tenant in 


Co. ibid. Va- 
gle & Glo vers 
caſe. 


Co. l. 3. 24. a. 1. 
Overton and 
Sahals caſe. 


Co. ibid 0 
Brome and 
Hores caſes» 


» 02 Tenant by the Courteſte there is no pꝛivity at all, Vide 
upra, 86. | 

9 by If the LeNo2 enter foꝛ the condition b2oken, oz the Leſſee lurren⸗ 
der to the Lefſo2 ; Now ts the eſtate and term determined, and pet the 
Leſo2 ſhall have an action of Debt fo2 the arrearages due befoze the con⸗ 


Dower, Coy 


teſie 3 Waſte, 
Cc. 


Privity af 
contraR, 


dition b2oken, oꝛ the ſurrender made, as appears by F. N. B. 1 20, 122. 


30 E. 3. 7. 6 H. 7. 3. b. (againſf the bok of 3 2 Edw. 3. Tit. Barre 262. 
which is not law ) And this is in reſpec of the p2ivity of the Contract, 
which Kill remains between the Leſo2 and the Leſſee, xc. 

96 If the Leſſee foz years aſſign over his Jntereff , and the Lefſo2 
by deed indented and enrolled accozding to the Statute, bargain and ſell 
the reverſion to another, the Bargainee (hall not have an action of Debt 
againft the Leſſee; becgaſe thexe ts no p2tvity between them; Never- 
thelel a, after the alignment, the Leſſoz himſelf might have an action of 
Debt againſt the Lefſee himſelf foz rent due after the aſſignment ; be- 
canſe the pꝛivity of the contra between the Leſſoz and Leſſee doth til 
continue, as long as the Leſſo2 retains the reverſion : So likewiſe if 
an Erecutoz of a Leſſee fo2 years aſſigaes over his intereſt, an action of 
Debt lyeth not agatnſt him fo2 Rent due after the aſſignment : Alfoif 
A eſles fo years aſſigne over his intereſt and die, the Executoꝛ ſhall not 
be charged foꝛ the rent due after his death; Foz. by the death of the Lel⸗ 
ſee the perſonal pyivity of the contract as to the adion of Debt (in both 
theſe caſes ) was vetermtned, * * 

97 K. lets fo C. 3 acres of land fo2 years, rend2ing rent, the ſaid C. 
allignes all his eftafe in one acre to another, A. ſuffers a common reco- 
verp to the uſe of B. in lee, who bꝛings an action of Debt againtt the firſt 
Weſſee, this action will well lie; fo2 fnaſmach as the Leflee aſſignes 
his intereſt but foꝛ part, t remains poſſeſſed of the reſidue, not one:y the 
Lefſoz, but alſo his ACignee, oꝛ he that claims under him, ſhall have an 
action of Debt fo2 the intire rent againſt the Leſſee ; becauſe there was 
not onely pꝛivity of contraa, but alſopzivity in eſtate and contra to- 


- gether ; and therefo2e.in this caſe, the aaton runs with the eſtate: Do 


Cor ibid, 
Marrow and 
Tur ins caſe. 


allo at the Common law befoze the Stat. of Quia emptores terrarum, if 
the Tenant had made feoffment in kee of part of the tenancy ; In that 
tale there was no appozttonment , but the Lo2d oz his G2antee ſhall 
avow upon the Feoffo2, foz that he remains Tenant in reſpect of the re: 
fidue ; Powbeit, it he dad made feoffment of all, then the Gꝛantee of the 
2.929 hall not avow upon htm, c. 

98. An debt again two Adminiſtratoꝛs upon a leaſe made to their 
Teſtatoz, the Defemants plead, that befo2e the rent ar rere, one of 
them had aſſigned alt his intereſt toJ.S.of which the Plaintiff had notice, 


and accepted the rent, by the hands of the Allignee, due ſince the alligne . 


ment, and befoze this tent now demanded was due; Here, upon the 
| ME | demurret 


The like. 


Privity of 6 
Rare and as 
tract. 


F 555) the Common Law: 


demurrer of the Plaintiff the judgement yaCed againf bim; becaufe 
the p2fvity of the cortrac was determined by the death of the Leſſee, 


lle, 


arranty and 
dition im- 
ied in ex- 
g and 
dition. 


of 


pmtenants 
miſe at will. 


antees pre- 


avoydance 
i ber 
| at Gamcor, 


d para- 

nt may 

ge tenant 
Nail. 


alld fo2 that after the aſſignment made by the Adminiſtratoꝛ, debt lyeth 
not foꝛ rent due after ſuch aſſignment, See Dyer 4, b. 1, &c. 

99 C. being poſſeſt of a Beaſe with the appurtenances fo 30 pears, 
demiſed all his intereſt therein to R. and after C. (having departed with 
his whole intereſt in the Peafe) by Jndenture demiled a @table belong: 


ing to the lame unto W. foz ſtr years, And then R. re⸗demiſeth the 


whale Peaſe with the appurtenances to C. fo2 21 pears ;. In this caſe, 
if W. be impleaded fo2 the Stable by C. W. ſhalt rebutt and maintain 


the leaſe of the Stable fo2 fix years againſt C. by way of concluſion'; be- 
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Cg. I. 4. 52. 2. 
3- in Rawlins 
caſe. 


caufe all parties and pꝛivies in effate oz intereff are bound by Effop- © 


pels. | 2 
ioo The warranty which is tac ite fmplyed in every exchange, runs 
onely in p2ivity ; Foz none ſhall vouch by foꝛce thereof, but onely ſuch 
as are parties to the exchange oꝛ their heirs and no Aſſignee ; Yowbeft 
an Alignee may rebutt by foꝛce thereof, albeit the exchange be with- 
out dev, as appears ( 3 E. . tit. Form. 44. 2 E. 2. Qui in vita, 16.) There 
is the ſame law alſo in caſe of partition; and as it is in caſe of warran⸗ 
ty, ſo it is alſo in caſe of the condition, which the Law doth alla imply 
upon every exchange: And therefoze if A. exchange with B. and B. alien 
to C. who is evicted by title paramount; In this caſe C. ſhall not enter 
the other; (62 as the warranty, ſo alſo the coudition runneth in pꝛi⸗ 
vity to ſuchMely as are parties to the exchange, ann to their heirs, and 
doth not extend to the Aſſignee ; So Likewiſe none hall have a Contra 
tormam feoffementi but the Feoffe o hisheirs ; Howbeit the ACigus 
may rebutt ( Vide F. N. B. 163. c. 22 Hi.. 50 b. 30fl. d, 7. a. 10H. 7. 
nl. e.) hut in the ſame cabe it the title of A. who aliensd not, be eviney, 
be all enter into the land Which he gave in exchange, albeit B. had a- 
liened it over, c. Vide ſupra 18. & 798. | 
o A two Joyntenants make a leaſe at will, rendꝛing rent, and 
one ol them dies, all ſurvives to the ocher, aud the Leila continues his 
poſſeon ; Pere, the ſurvtvoꝭ ſhall kqvean agion ſos the whole rent, in 
reſpect of the pꝛivit y gc. Fuit dit... 
102 Aman ſeiſen of an Apvowſant in fee , grants tha nert avoydance 


to another, the Jncambent dies, th Gꝛantæ pꝛeſents; Pere, albeit # 


the Gꝛantoꝛ noꝛ his Anceſtozs > 02 thoſe whole eſtate he hath ever pꝛe⸗ 
ſented, yet this pꝛeſent ment of the O ꝛanttè ſhall he djunged ſufficient 
ſeifin in the Gꝛantoꝛ and his heirs, and mall ſerve to make title in a 
Duare Impedit ; Aut this ſeems to nin reſpec 'of the pꝛivity between 
the Gꝛantoꝛ and the G2aatee ; fo? that the Granteep2zeſeyts in the right 
and title of the Gꝛantoʒ, ec. And thereforp if the pzeſentment be alledg⸗ 
ed in the Leffo2 v2 Donor, and alſo in the Leſſee os Donee, this is not 
doulle ; tog the preſentment of the Ieffee oꝛ Dones is the preſentment 
of the Donoꝛ 024. eCo2 , and the pꝛeſentment of the Lefo2 02 Mono is 
onelp traverſable : s alſo it the Gꝛanteetoꝛ years ot a Heigniozy, 92 
a Guarnian ha ꝑpen the.ſefſin of the ſervices, this hall he good ſeiſin fo2 
him tu the reverſion : And with this agress F. N. B. 279; f. 45 E, 3.26. 
5 E. 3. Tit. Afl. 86. . 101 Me) 

103. At the Common Law the 402d was not compellable to tale 
his rent ol any other then of him who was his immediate Tenant in 
p2tvity)/ and therefozeat the Common Auw the Lozyparamount:was 


Co. 1. 4.1 21.b, 
1. in Baſtards 
caſe, 


Cc, I. 5. 10. b. 
Hepſteads 
calc. 


Col. 97. b. 4. 
The Counrefle 
Nerthum- 
berlands caſe. 


Coe l. 6.58. a. 2. 
in Bredimans 
caſt. 


not compellable to accept his rent by the hands of the Tenant parahbay, 


- 02 by Gt hands of « Tenant fo life, hers the revetion-was over. And 
that well appears by the Statute of Weſtm, 2. cap; g. Capitalis Domi 


ſervitia & conſuetudines ſibi debetas renuabat accipere permauns alteri 
per anus proximi tenentis fuis , & fic tenentes in dominico amiſerunt pro- 


ficua 


The Reaſon of 


ficua tenementorum ſuorum ; Non habeat capitalis dominus poteſtatem di- 

ſtringendi tenentes in dominico , dam prædictus tenens offerat ei ſervitia de- 

bita & conſueta- SR a 

Co.1.3.7.b.3, 104 It Tenant in tail ot lands holden by Knight-ſervice make leaſes 

The Lac of not warrantes by the Statute of 32 H. 8. cap. 28. and die, his heit with⸗ 

Bedfords calc, in age; the Guardian in pꝛivity and right of the heir in tait ſhall avoyd 

thoſe leaſes during the time that the heit is in Ward : So alle if a Bich⸗ 

op make a leaſe fo2 years not warranted by the @tatute, (ſo that the 

leaſe is voydable by the Succeſſo2 ) and dies, the King ſhall avoyd that 

leaſe, during the vacation of the Biſhopꝛick, viz. in p2tvity and right of 

the ſame Biſhop2ick ; foꝛ that the Guardian in the one caſe , and the 

Aing in the other are not ſtrangers, but pꝛivies in right: Howbeit in 

the cate of the Guardfan, he ſhall avopd the leaſe, as to his own intereſt 

onely ; but ſhall not pʒejudice the heit of his eled ion at his full age to 

confirm the ſame leaſes if he pleaſe; F oꝛ, Cuſtos ſtatum hæredis in cuſtodia 

ſua exiſtentis meliorem non deteriorem facere poteſt: o like wiſe, if the heit 

within age befo2e the entry ol the Guardian, oz the Anceſtoꝛ being 

within age, make a leaſe foz pears rend zing rent,, the Guardian may 

enter in pꝛivity and right of the heir, and ſhall avopd the leaſe ; How⸗ 

beit the Lo2d by eſcheat ſhall not avoid vopdable eſtates made bp his 

Tenant wha was an Infant ;fo2 regularly none ſhall avoid vopdable e- 

ſtates bp reaſon of infancy, but onelp ſuch as are parties oz pꝛivies, viz. 

the Jnfant himſelf oꝛ his heirs, being pꝛivies in bloud , and in the caſe 

_ aboveſatd the Guardian as pꝛivp in right, ec. » 

Co. l. 2. 13.2. 1. 105 Thomas Duke of Norfolk, in Anno 11 Eliz. conveyed bis lands 

in c Eng/efends to the uſe of himſelf fo2 lite, and after to the uſe of Philip Earl ol Arun- 

* del his eldeſt ſon in tall, with divers remainders over, and with proviſo, 

that if he ſhould be minded to alter, and revoke the ſaid uſes, and ſhould 

ſignifie his mind in wꝛiting under his own hand and ſeal , ſubſcribed by 

thꝛee credible witneſſes, that then, ac. and afterwards the ſaid Duke 

was attatnted of high treaſon: In this caſe, that proviſo o2 condition 

was not given to the Quien by the act of the 33 H. 8. cap. 20. becauſe the 

perfo2mance thereof was perſonal, and tnſeparably annexed to the per: 

ſon, viz, to lignifie his mind by w2fting under his own hand, which 

none could do but the Duke himſelf.; upon which point all the poſſeſſſons 

of the Dukedome ſo conveped as afozeſato, were ſaved, and not fozfeited 
by the attainder. Vide 44. 8. ' 

106 The Templers held divers of their poſſeſſions in Frankalmoign 
(which tenure, as Littleton ſaith, is annexed in pztvity to the bloud of 
the Donoꝛ) and after they wereaMolved, and by Parliament, Anno 
17 E. 2. their poſſeſſions were given to the Poſpitalers, to hold them in 
the ſame manner as the Templers held; pet by thoſe general woꝛds they 
held not in Frankalmoign; becauſe the pꝛivity of the tenure on the Te⸗ 
nants part continued not, and that p2tvity being perſonal and tnſepara- 
ble, by the general woꝛds of the ad was not transferrey to the Poſptta- 
lers: There is the ſame law of the impꝛopꝛiation of a Church, which is 
alſo on incident inſeparable to the houſe of Religton, wherennto the 
Church is impꝛopꝛiate: And theretoꝛe it is adjudged P. 3. E. 3. that the 
Poſpitalers by the ſaid Act of the 17 E. 2. ſhould not have an Impꝛopꝛi⸗ 

ation, which was fozmerty inſeparably annexed to the Cozpozation 
of the Templers; becauſe ſuch a thing as that conſiſting in inſeparable 
pꝛivity by the general wo2ds ol an Act of Parliament ſhall not be tranſ- 
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Es. ib, 13. a·3· 
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ferred to others, : | | 
Co.1l.7.1 2.4.4 0 107 In tempore H. 8. Brook rite, Corodie 3. it is hol den, that a founders Fe Aden 
Englefeills hip, which is inſeparably annexed in p2tvity to the blond of the 


eaſe. 


Founder, ſhall not be fozfeited by attainder. 
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al efat 
F — q p:ivies in bloud Inheritable, and that is in 3 manners, vz. inheri⸗ tinghams caſe, 
table, as heir geueral> heir ſpectal;-oz heir general and ſpectal: Pꝛi⸗ 


ritics. - 


the Common Law. 


. 163. There are thee. manner of pꝛivities, viz. pꝛivity in Mond, pꝛi⸗ 
vity in eſtate , and pꝛivity in Law: Pꝛivies in bloud are meant of 


vies in eſtate are, as. Joyntenants., Baron and Feme, Donoz and 
Donner, Lefo2 and Leſſee, at. Divies in Law are, as when the 
Law; without blond o pꝛivity ot eſtate, caſts the land upon one, oꝛ 
maki s his entry congeable, as the Loꝛd by efcheat , the Loꝛd that 
eaters fo2 Poꝛtmatne, Lozd of: a Uillaine, ac. And firft; pꝛivies in⸗ 
heritable, as heit general, ſhall take benefit of Anfancy; and there- 
foze it an Jnfant Wenant in Feſimple, makefeofment and die, his 


heir hall enter; there is the ſame Lawalfo of him that is heir gene⸗ 


ral and ſpectal ; as if @ man give lands to another and the heirs male 
of his body > and the Done within age make keokment in Fee, bis 
Bonne, that is heir general and fpecial , ſhall enter: It is ſo al- 
ſoof him, that is heir ſpecial and not general; as tt, in the ſame caſe, 
the Done hath tue two Bonnes, and the eldeſt hath iũue a daugb 
ter, and the Donee dies, and the eldeſt Sonne within age makes 
feofment ; and dies without iſſus male, the poungeſt Sonne is ſpecial 
heit per formam doni, and ſhall avoto the feofment of his bꝛother, als 
though he is not heir general; becauſe he is pꝛivie in bloud ; and hath 
the land by deſcent. 0 if lands be given to one and the heirs female 
of his body, and the Donee , having (Cue a ſonne and a daughter, 


makes feofment within age and dies; Bere, the daughter, being heir 


ſpectal {unto whom the right of entry deſcends) ſhall enter; and not 
the tonne, unto whom nothing deſeends: Ho it is likewiſe of the heir 
in Bozough Englich; kez in all caſes, when any clatmes by deſcent, 
as hett ĩpetial, be ſhalltake benefit of à right of entry, which deſcends 
nta him fo2 the infancy: of his Anceſtoꝛ: There is likewiſe the ſame 
aw z. if his Ance03 non compos mentis at the time of making 
the feofment ; becauſe in_thoſs and ſuch like caſes; the heir general 
cannot enter; foz that no right o2 title neſcends-unto him; but the 
right veſcenvsto the heit ſpectal; . Powbett pꝛivies in eſtate (unleſſe 
it be in ſome ſpeciabcaſes) ſhall not take avvantage of the infancy of 
the other; and therefoze it Donee in tail within age make feofment 
in lee and vie without iCue , the Donoꝛ ſhall not enter; becauſe there 
was onely pꝛivity in eſtate betwe@n them, and no right accrued to the 
Donoꝛ by the death of the Done: s it there be two Joyntenants in te 
within. age, and the one maketh feokment in fee of his moitte and dies: 
the lur vivour cannot enter by, reaſon of the infancy of his companion; 
becauſe by his feofmout the joynture was ſevered, ſolong as the feof- 
ment remaines in fozce; -Andtherefo2e in ſuch caſe the heir of the Fs: 
offo2 ſhall have a Dum fuit intra etatem , 02 ſhall enter into the moity : 
But if there be two Jopntenants within age, and they jopn in a feok 
ment; in that caſe a jopnt right all rematne in them, and therefo2s 
if one of them die, the right (hall ſyrvtive , and the ſur vivo ſhall have 
the right of the land, as from the firf{ Feoffoz ; which makes Littleton 
ſeem to hold (cap. Diſcontinuance fol. 44.) that the @urvivour map enter, 
i reſpect of the right accrued unto him; Fo2 otherwiſe (indeed) this 
miſchicfe would enſue, that the heir of that Feoffoz which died, can- 
not enter; fo2 that the right ſurvived , no2 yet the ſnrvivoz , becauſe he 
ſhall not take advantage of the infancy of his companion, but ſhall be 
fo2ced to his wꝛit of Right, which without queſtion he may have; foz 
that after the feofment, the Joyntenants might have jopned init, ec. 
Laftly, pꝛivies in Law, as Lozyby eſcheat, ec. ſhall never taks ad- 
vantage of the pꝛivity of infancy; ＋ he is a ſtranger to tt; and 
0 when 
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venture the foe ſhall accrue und Him ; fo2 the poſſibility was not ab. 


The Reaſon of axis 
when the Antant dies without heite, tho ſeofment ts unavopdabie. The 
ſame Tu Covertute and nan | 2 


rog A. grants lands to B. in tail, and farther that it B. 02 his heirs: Accra 
pap untd A. pon ſuch a day at ſuch a place xx s. that then B. wall habe face, 
an eſtate ol Fes⸗U mie in the lands te him and his heirs; In this 
caſe , the-pztvity of the eſtate ought to be continnen, and the condition 
ought to be perfo2med by B. oꝛ his heirs , and the pecfoznance thereof 
is not avallable , if the eſtate be altered (and this is proved by the L0⁰ 
Lovels caſe” in Pl. Com.) foz if the Lefſ& fo; 2 fo3 peates, 02 Do- 
ne in taille, who hath ſuch a convitfow annexen to hts effate, alten 
befozetyeConvition pero mod, o it the Leſſ& fo2 lite oz pears lar: 
render unto the Lelloz, he ſhalt neter after take benefit of thy Cow 
dition; becaaſe the p:tvity of the effate in ſach caſe ought to continue: 
fo that the encreaſe of eſtate ought to enure upon the particular eſtate, 
as upon a toundation: And therefoze in this caſe ; if Lefſ& fo2 life 
93 fo2 pers, oꝛ the Dont alan all their eſtate, and take an eſtate again, 
and aftor perloꝛm the Condition yet nothing ſhall thoreby tncreafe unto 
vim; becauſe by the abſolute alienation the pztvity for a time was ab» 
ſolatet» destroyed, which de any taking agatne of the eſtate cannot 
be revived ; as if a Cepartener after partition makes feofment in fee, 
ans then takes againe an effate to her and het hefrs; in that cafe the 
putty of the eſtate to have ats to detafgne the warranty patamoimt 
is deſtroyed (11 H. J. 41. Vide 38. E. 3. 20. b.) but tf L ele fo2 life grant 
hes estate upon Condition, ans enter tos the Condition bꝛoken, and 
after that pertoꝛm the Conotitien annexed fs his eſtate, there perad / 


tolutoly vyſtroped , end when he enters fo2 the Condftton bꝛoken, he 
ts in by his ancient eftate ; netther pet is it rieceflary that the parti: 
tuts ents one corttitifte to 5 bat; if ſach pꝛtvitꝝ at e: 
Kitts continue, av is capable of the increaſe oł aneTats, it ſufficethr 
Au therefo2e f fur a X offs fop Ho nike a A ale toꝝ pears, dach 
4 Lone tos peats maſks Leiſt fo3 0 ien terme, 02 it ſuch a Dos 
ni mne u Leaſe fo} his dwn l onto ate: pet tos the pxtvity of 
estate; that ffi continnes in tem; the ars capable of a farther in⸗ 
creaſd of thetr effate't Bowbrit it uch a'Tenant in tatle nue u 
Keaſt pur auter vie; there he is net capable of ang increaſe ; becaaſs 
he hath gained a new reverſion in kes, dm the frft- pztdity remaineth 
not Ann pet in that caſe if the 1 foz lis vis, then is the art 
pitvity of the statt revived, So a man mate a gift in ſpectal tail 
with ſuch a condition of encreaſer, as aboveſi(y,' amv after the um 
dies without illus : ſo that he is now-become Tenunt in tail after poſe 
ſibility of av extina; In this caſe alboit the eWite be changed, pet 

in as much as the patbity voth Kill remaine, he may by the petto. 

mante ot the Condition have fee afterwarvs, So alſo if a Leaſes de 
mave tv two with condition to have f& , and the one dies, the ſiirdt- 

vont may -perfozme the conditton and have fee ; but if the ſane Jofn- 
tenants have made partition of the terme, the convitfon is deſtr oped; ſoʒ 

the estate in f& ought to increaſe to them joyntlp , and not in ſoberal- 
ty, ec. Vide 34. 11. 

110 There is a greater pꝛivity, when the Feme is endowed of the Voucher. 

tyntovtate eſtate, which the heir of the Baron hath by deſcent , than Dove: 
when the is indower vithet by afiranger , 02 ot auy other eſtate ; foz, 

if the Feme be eftioowty of the imitodiate effate vefcenved to the hen 

of the Baton, (fſhdbotnipteavoy uſterwarbs, tho Aa vonch the hoe, 

am au be bnvowdy of vther lands, wyith the hett hath ; but 

the Feme be endend by the Mience of the Baton 62 of the heit, 

if the be impleaded, ſhe ſhall not vouch the Altence to be way > en⸗ 
dowerm 


vowed; Anz this is the canſe , that when a Feme bzings a Wiit of 


N op 


* nent of 


vil 
UA no 
, 


the Common Law. 


Dower atzainft the Altenck ot the Baron, ec, and he vouch the heir, the 
Demamant may » that the heir hath lands deſcenden 1 — 
in the fame County, (foz to another County the oꝛiginal doth not ex⸗ 


tend) and map pꝛaꝑ, that ſhe may be endower of his effate ; and this 
is (tos the benefit of the Uoncher, ) to be newly endowed. Vide in 
4E. 3. 36. & C E. 3. 11. The Tenant in a Mit of Dower voucheth 
the hetr of the Baron, and the Demandant teſtifies, that he hath lands 

by deſcent, ac. in the ſame County, and judgement was gfvenagainit 
the heir; bat if he hav hav none there, it would have been given againſt 
the Tenant, In 6 E. 3. 20. The Feme of a ſtranger bzings a Wite 
of Dower , and the Tenant voucheth the heir, ec. the Demandant hall 

not recover againſt the heir, becauſethere wants pꝛibity: An 18 E. 3. 

36. in Dower, the Tenant voucheth, and the Mouchee voucheth the 
heir ol the Baron of the Demandant, the Demandant teftifles that 

the heir hathaſſets by veſcent in the fame County; here, the Deman⸗ 
vant ſhall not recover againſt the heir , but againſt the Tenant onely; 

foz in this caſe, there is not fmmeviate pzivity betwirt the Deman- 

dant and the heir; becauſe the Demanvant ſhall recover againſt the 
heir onely , when the Tenant in Demeſne voucheth him, and not 

when the Wouchee of the Tenant in Demeſne voucheth him, 


111 Noftranger albeit he be Tenant of the land , and hath the evf- Co. b. 18. a. 3. 


vences conveped unto him, maß in a Mit of Dower pigay Detein- 
ment de Chartres; fot, this plea lies o nel in pꝛibity, viz; foʒ the heir of 
the Baron: And the heir allo in this cafe may vivers wayes be in the 
degree of a firanger , ſo that he ſhall be diſabled from pleading Detein- 
ment of Chartres; as 1 Af the heir hath the land by purchaſe; 2 Af 
the heir did deliver the Charters to the Feme (as it fs reſolved, 7 E. 3. 
Dower 101.) 3 A the heit be not immediately vouched, viz. by the 
Tenant in the W2it of Dower, but by his Uonchee (18 E. 3. 36.) 4 
the heit romes in as Uouchee , having no lands in the County, where 
the Dower is demanded; 5, Af he comes in as'Tenant by receit, as 
appears in 16 E. 3. tit. Dower 57. and by man other bookes : And the 
reaſon hereof is manifeft by the true pleading of deteinment of Char 
ters; foz he, who pleavs that plea in barre of Dower , ought to plead, 
that he hath ben alwayes ready and pet is, to render Dower, if the 
Demandant will veltver unto him his wzitings ; now Tenant by re⸗ 
ceft , oz ſuch a Uouche , as is afozeſatd, cannot plead, that he hath 
been alwapes ready to render Dower ; foz2 that the Demanvant cannot 
recover againſt the heir in tuch caſes(viz. either being Wouche,03 recet- 
ved) neither can he render unto the Demanvant the Dower , which bp 
the Law voth belong anto her, ec. 

112 Upon a fine acknowledged of lands acco2ving to the Statute of 


4H. 7. cap. 24 The Guarotan by nurtare 02 in ſoccage map enter in 


the name of the tnfant, who hath right to enter into the ſame lands, 
and thts ſhall veſt the eſtate in the t without anp commandment 
oz aſſent; becauſe there is pꝛivity between them: So likewile he in the 
reverfion expectant upon an eſtate foꝛ life 03 years, oꝛ the Lo2v of a 
Tenant by copy, ec. may well enter (within that Ac) in the name ot 
the Tenant foz life , Lefſ& foz pears, oꝛ Tenant by Copy, and alſo 
in their own right, as well to ſave their own Franktenement and 
Anherftance as alſo the ſaid particular intereſts; to; the Lefſsz, 
-02 the Lozv are not Strangers, becauſe they are pꝛivies ineffate ; 
And as the entries of thoſe particular Tenants tall availe the Lefſoz 
and the Lo2d in thoſe caſes in reſpec of the pꝛivity of their eſtates: 
Do the entry of the Leſſoz oꝛ the Lo2d in the like caſes in the names of 
the particular Tenants wal avaſle y ſame Tenants » in regard = 
c 2 


Co.lib.g.106. 
a. Margaret 
Podgers cafe. 


186 


cenent02 alent fgbſeq By * RT 
Co. I. 10.43.b. _ At the Gommon A am recovery againit Tenant foz life with 
4: Nous het upon trus warranty and recovery in value ſhall bind him in 
Fevnings caſe, ri atuder (as the books are in 19 E, 3. Recovery in value 20, 33 E. 3. 
1.1 2, 44. Aff. pl, 5 5. & 5 B. 4. .) And the teaſon hereot lh 
the natticular eſtate and the effate- in remainder (in reſpec ot 
wit) make but one aſtate, and a Warranty way extend to be 
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tel of the fairen, am the xeaſon theres was in regard William 
Dole the plaintiſe; Was ivy in the effate of. the vent > — 2 
the fix grant. And in the caſe ahove pur, fkye-reaſan Againſt 
the ranger, in tegerd the Nee might hade bound the Lefſo2 bp Co- 
yeuant to have ewe fozth the Ded, when ertaß en wonld have re- 
gnirsd. In 35 H. 6 it was ad; that Gasrpian in Chivalry han 
net plenn a releaſe made ta his Tenant, without wewing tit fezth: 0 
in 14 H. J. 4. It was agred by H. that be » be is p2ivp in effate; 
aß Feoſfe, Led fe, rears, ice g that jullifies , as fervant to him, 
that is pꝛivy, ought to ſhew the Deed to the Court which they plead, 


- E; And in Debt ggaintt the heir, he ſheh not plrad 3 releaſe made to 
„the Ervento2s without; ſhowing it fo there is paipity het mixt them; 
ad nm with this agres:the 13 E. 3. Maneransdes gits 47. Powbeit on the 


ther ide, whera: man ig 4 Kranger to the Ded, and claim⸗ 
eth not the thing samp ned in the grant, noz any thing out of 
ita noz yoth auy thing iſt right of the G2antee ; as Batltfe oꝛ Ser⸗ 
vant; there be Wall; Mead the Patent oꝛ Dep without ſhewing it: Af 
r the 92d with attoznment , he ſhall not 
wem it, & (ig, dg -fimlibus : Put when be that claimes the thing; 
02a0y. right 92 interxſt out of it, 02 julfifieg in right of the Gzante; 
there he ougbt to ſhe thefir grant; as the ſecond Gzante of arent 
charge ſhall 2. the. firft grant, and ſo ſhall-bis- Bailife; and the 


Gꝛanta of à rent charge ſhall not plead the releaſe of the Diſleiſe to, 


the DiCeiſo2 without ſhewing it; foꝛ albeit he clajme not the land of 
which the releaſe: is made, yet he, that bath rent aut of land, hath 
alſo right in the law: which hey a releaſe of all bis right Wall be ex- 
tid , any therefo2e. in ſuch caſe. he ought to panne the Dan z And 
with-this: agray the 20 H. 7. 6, & 14 H. 8. 5. be Dileiſs ſhall not 
plzad: areleafe to dh Difledſe} , neither of right in the land, noz of 
rent iſluing ant ofthe land, withoat ſhe wing it; led, where one claims 
the thing, unta which the reieste is made, 02 right oꝛ intereſt out of 
tt; the Law creates. d mivity in reſped of his eſtate 02 right in the 
land; vir. ta — that be hal not habe benefit of the Ded with⸗ 
outſhew The {1702 27 7 43:55 : | 

116 Ik an effate of land be granted, without fmpeachment of waſt, 


Shard and Scone.) A one, that hath a particular effate without im⸗ 
peachment of waſf, change his eſtate, he loſeth that advantage (5 H. 
5. 9. a.) If A man anake a Keale fo2 years. without impeachment of 
waſt; and after he canfirmes: theland to himfo2 his life, be hall be 
alter warns chargeable fo2 waſt (28 H. 8. Dyer 10. b.) If a Leaſe be 
made to one pur anter vie without impeachment of wait , the remainder 
to him qa ter me of his own life ; here, he is punichable of waſt; fo2 
the firſt is effats downed and gane; and ſo it ta alſo of a Confirmation. 


the Tonaut in Dower; but if the heir grant over the reverſion, his 
Ozxants ſhall nat habe pꝛobibition of waſt; Foz it appears in the Re- 
gilter fol. 72. that uch an A innee in an action of wat againſt Tenant 


tbat pri iledne is individually annexed unto that eſtate (3 E. 3. 44. per 


"gr 


Co. ib. 54. 2: 


Co. I. 71.83. b. 
3. Lewis 
o wles cafe. 


| The heir at the Common Law wal have pzohtbition of waſt again 


in Dower Gall recite the Statute! of Glocelter ; and therefo2e he hal 


not have-pzohibition. ot waſt at the Common Law; foꝛ then he ſhouls 
— Ye Vide F. N. B.55. 14 H. 4 3. 5 H. 7. 17. b. & 
tar... 4: 
11% & g nan be vonthed and eater into warranty aud leaſeth, he 
may have a Mzit of Error, and ſhall aigne the errozs > which hap: 
ned between the Pemandant and the Tenant, 02 between the De⸗ 
mandant and himſelfe.as Uonchee : And ſo he iwroverſion, that pꝛays 
to be recefved (oz vefault of the Wenant foz. lite, 07 fo3 = 
ng; 
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ing it he be recovered and plead and loſe, he ſhall hats a Mit of Er. 
ro, and ſhall aſliane the erroꝛ that hapned between the Demandant 
and Tenant, 02 betwæn the Demanvant and himſelte , that ſo pzap» 
ed to berecetved : Soalſo if Tenant fo7 life loſe by default, he in the 
reverfton ſhall have a Wait of Error, albeit he neither was receive, 
noz pꝛaped tobe recetbed; And he all aCigne fyerror any matter, 
that hapned between the Demandant any Tenant, that ſo loft by ve- 
fault : And al this is in reſpect ot the pꝛibity and intereſt , which the 
Uonchee and Reverſtoner hav in the land ſorecoverev by the Juvge- 


ment. Nin 

118 In a plea of land againſt the Tenant, ff the Tenant die, he Who may 
that is heir to the Tenant toꝛ that land, ſhall have a Mit of Error, bring muy 
and not he that is heir at the Common Law; as in-Bozongh Engliſh, Err. 
ik the Tenant loſe the land by erronfons Judgement; the poungeit 
ſonne ſhall have the W2it of Error; and ſo ſhall he that is heite in tpe⸗ 
cial tatl ; And this in reſpec of the ſpecial pztvity and tuͤtereſt, which 
they have in the land: And fo the ſame reaſon it is that in caſe land 

be loſt by erronious Judgement, the Tenant map habe a Mit of Er- 
ror, ànd ſo alſo may the Uouchee have another Mit of Error upon 
one and the ſame Judgement; and ſo map the Tenant , and the Te: 
nant by teteit, and all at one time hanging, Erecutozs alſo 02 Admint- 
ftratozs ſhall have a Mzit of Error upon a Judgement given againſt 
their Teftatoz foz debt oz damages: Soltkewiſe the heit ſhall hade a 
Watt of Error to reverſe an out-lawzy of Felonpp2onounced againſt 
his father > to reſtoꝛe him to the p3ztvity of bloud bet wien his father and 
htm, The Sucrefſoz of an Abbot , P3toz, Parſon oz ſuch like bodies 
politique, ſhall have a Mzit of Trroz upon a Judgement, given a⸗ 
gainft their Pzedeceſſoz, of all things, which touch the @ucceſlion oz 
Coꝛpoꝛation; but it a man recover agatnft a-Parſon, Biſhop, os the 
like, debt 02 damages, by judgement oz action perfonal , theit Ex- 
ecuto2s ſhall have a Mit of Erroz- upon ſuch Judgement, and not 
their ©ncceſſ03s; becauſe their E xetutoꝛs 03 Apminiftratozs baveintes 
ret in luch things ,. andnot the Coꝛpoꝛat ion, ic. It a man. ſaeerecue 
tion errontouflp againſt the.recongniſoz upon a recogniſance, the Fe» 
offce of the recogniſoꝛ Gall have a Mit of Error, 8e. 

119 In à przcipe quod reddat of land, if the Tenant viſclatme; Now! 
whereby the Demanvant recovers, in that caſe the Tenant ſhall not ror r 
have a Watt of Error, againſt his own Diſclatmer; becauſe by that plea . 
he hath waved all the pꝛivity and intereff , that he hav in the land; but 
if the Tenant onely plead non-tenure, and thereupon it ts found againſt 
him, fo that the Demandant recovers in that cafe the Tenant ſhall 
have a w2tt of Error, t. ; 

120. Jfa man loſe land by vefault in a præcipe quod reddat, and die, Heir ni! 
the heir ſhall have an action of vecett as well as the father, andſhaſl fem 
have reſtitution ; fo2 he is pꝛivy in blond: Soltkewite, if a man have 
execution by default upon a recogniſance in a Scire facias ſued againſt 
one, and that Defenvant die; his Executozs ſhall have a Mit of 
deceit, and all be reffo2ev; toꝛ they are pꝛivies in tight, at. 

121 The Uouche, oꝛ Tenant by receit, os he in the reverſion, Re 
(where he joyns to the Tenant foz terme of lite by atv pzayer ) ſhall mg 
have an attaint, if theploſe by falſe verdi: And if the Tenant foz 
life loſe by falſe verdict he in the reverſion ſhall have an attaint oz 
wx of Error, living the Tenant fo2 lite; but this is by the Matute of 
9 R. 2. cap. 3. 1 

122 In treſpaſſe if the Defendant plead villanage in the Plaintiſe, 24" 
and he ſaith that be is free, amm he ts found free by falſe vervic, «, 15 
and after the Delendant dies, bere, his hetr ſhall have an attaint fe 
0 id 
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Statute, and 


void this*@lloppel , and kalle verdict, aldett tt was gion in ana un 
perſonal; * Sed 218 de dc, 
123 Fitz- Heibert ſuſth, the feconv Lend than bude u Unit of Cove- E, N.B. 145; 
nant acai the Lefo), i tho Leaſe domnve toytutanyhts W m. & 146. c. 
ich waranty : And vet ho laith afterwards, the of the Tel⸗ 
* 2 Wiifof Covenant again the Leite: albelt in 
the Werd of Covenant there is ro mention of any Aſign#,: Ideo 
Xre 
124 At the Common Saw it liens: had ben 'Willed to be ſold by Co. Inſt. pars 1. 
2 rr be fold, — oe 143. 2.3, | 
eulen, thorbit een Ir but now that is hol 
to Bennet 1 55 8.2 and ih eqn — — by the expꝛeſte woꝛds of 


 equity'of the ſums: Yowboft in nef- 
ther of thoſe 29 3 efnfeth;, can the other make ſale to him 
that for "i etch ane pier to the laſt Will, and 
temains ente , cl. 
125 Ma man teller be 4acreodf'thn acknowledge a recognilante Co. l. 3. 12.b. 2. 
02 Statute, tc. and enfeoff A. of one acre, and B. of another acre, any Sir {ian 
dies, lo that the th ens td his heir; In this caſe, execution Herbert caſe. 
be ſued onely ag heir, ho wan not: have contribution, no 
mo2e than the father Hxve had The had been living ; fo2 they are 
p2fvtes in vlotd ; And thorokozs it In laid, that tho hett fits in the 
feat of the Arrceſto? , Et hieres elt Alter ĩpſe; 'flins elt pars patris; mortu- 
us eſt pater; fed quali non eſt mortuus, quia reliquit ſimilem ſibi, &c, 

126 The Bao makes a Kere foz life , anv dieth, a teleaſs made ch la pan; 
by the wife of her Dower to him in the reverſion is god; Albett ſhe 15... 
hath no canfe of attton adainft him in præſenti. And this is becauſe of 
the potwity ol _ that fs between the Tonant in Wower, and him 


W oe | 
117 W here the @tatate Se Kap. 22. nfvoth unto the Lozd two o. ib; 79. . 2 
pears of r female alter her age of 14, thereby is implied, that 


Kh Tei teth within the two yeats, vet his Executozs o: Avmint- 

rn de although not named) wal allo enjoy the ſame ; foz, when the 
Statue ib velketh an Intereit in the Lozd, the Law gfveth the tame 
—_— 63 Avminiffrato1s , becauſe they are pꝛivies unto 
him in rep ꝛeſentation. Then put rale, that the L od hath the wary: 
ſhip of the body and land of an heir female , and maketh his Execu⸗ 
to2, and dfethbefoze her age of fourt@n years , whether the Executoz 
ſhall in that cafe have the two pears; betauſe the Exetutoꝛ is not Loꝛd, 


- named in the Statute: Amd (in this caſe) my Lo: Coke takes 


„that the Executoz , having the wardſhip of the bodg and land, 
Gait allo have the two years , fo2 that they were veſted in the Lon, 
and in reſpect of the p2ivfty, as afo2eſaty, 

128 Executoꝛs and Adminiſtratoꝛs might take benefit of the gene- ce. 1 
ral pardon in 43 El. and might plead it, as well as the Teffato? himſelfe, in Sir ad war 
Do 2 Eliz. Dyer, 201 upon the Statute of 23 H. 8. Executoꝛs ſhall have Phictons caſe. 
an Attaint. 6 E. 6. Bendloes, Executozs ſhall have reititution upon 
—— Statute of 21 H. 8. Allo Avminiftfratozs ſhall have a Wit of 

Error upon the 27 Eliz. as it was ad ſudged in 36 Eliz. in the Lozy Mor- 
dants caſe in the Exchequer Chamber ; pet theſe th2& laſt Statutes ſpeak 
onely of the partie, and not of his Executozs o Avminiftratozs, Vide 
28 Af, Pl. 7. 11 E. 3, Executors 77. 

129 Partage is an ablolute gift of all Chaftels perſonal to 
band, and alto a gitt of ali Chatteis real ſub no ee Fen 
ar. in poſſeſſion amd in her own right (fo2 which ſi R. 5. Ex. 5.)t 
tels real oz perſonal , conſiſting me@rly in adion the husband ſhall not 
have by the intermarrtage-unleſle he wecover them in the life of the wife, 


The Reaſon ot Max. 5y 1 | 


albeft he ſurvive her; As a watt of tight of Ward, 8 Valoromaricagii, 
a fozfefture of marriage, arrerages of rent a pꝛeſentation to q Bene»: 
fice, debts by obligation, contract oꝛ other wiſe ,' which did accrne to the 
wife befoze marriage; the husband ( J ſay ) Call not have thats 02 the 
like; unleſſe he and his wite recover them, becauſe they conſiſt in pꝛivi⸗ 
ty ; and thereloꝛe albeit the husband ſurvive tus wile, pet he cha not 
have them, but the Executozs 03 Adminiltrgtozs of the wits : s it a 
Feme Dole be poſleſt of a Chattel real, and be thereof diſpoſſeſt, and 
then taketh hnzhand, and- dieth>: albeit the husband ſurvive 3 vet this 
right is not given to the husband hy the intermarriage, but the-Gpecu- 
toꝛs, ec. ofthe wife thall have tt : Sit is like mice » here the ite hath 
but a. poſſibility , and of Reliefs, ac. Yowbett now by the Statute of 
32 H. 8. cap. 37. ff the husband ſurvipe the wife, Mall have thearreras 
ges as well incurred hetoꝛe the warctage,as aten. 
Co. Int. pars . 1 30 Between Joyntenants there isa twagaly Pivtty, vn, in ettate, Privicy a 
169, a. 3. and in poſſeſſion ; between Tenants in tommon 


| | re is ptvitp onely cences, 

in-poſſeCion, and not in eſtats; dm parceners hai a thꝛõ told pꝛivit /,. 
viz, in eſtate, in perſon, and in poſſeſſion. 6.0269 4/2 ne 

Co. Inſt. pars ! 131 There is a diverſity, where a con itio 1 War eth Ax anſitoꝛy Tendo 

208. b. 3. o! local ad, and is to be perfounyd to the f ee N Phltger, and where ney is 

5 nd to B. to pap-20.1. to ger. 


i, 


Co. ib. a 2. 132 Na man be bound to A. in an Dbligation; with condition to en- The lik 


* 


Co. ib. 245... . 1:33 -A ſtrangers entry ( of his own head ) upon the Baſtard eigne to Bai 
bh the uſe of the Mulicr, js not good without the Mulicrs.confent thereunto lier ca. 


Dyer 29 2.194 134 -L2nants in Common cannot make partition without deed, but Paris, 
28H.8. Coparceners map, becauſe they are pꝛivies, and as one heir, and (by 


conſequent ) hate a th2ee-fold pꝛivity, viz. in eſtate, perſon , and pol⸗ 
{> ſefſion,: Vide ſuprà 130. 
135 Vade Max. 114. c. 58. & Hob. 130, Oates and Frith, 


56 Equal things cannot drown one another, & contra. 


Co,iluft. pars 1 | . 
273. b. 3. 1 It a man make a leaſe foꝛ ten years, the remander fo2 20 pears, he A celeaß i 


in the temainder releaſeth all his right to the Leſſee foz ten years ; In Leſee n 
this cas, the Leſſee fo2 ten years hath an aſtate foz 30 years ; foz one Inn 
chattel cannot dzown another, neither yet can yeares be conſumed in 


Pears, 


for yean. 


2 If 
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te telle 2 Jfa gift be made to the eldeſt ſon, and ta the heirs ol his body, the Co. b. 32.8.4. 
ot dromn, ręmainder to the father» and to the heirs of his body; the father dieth, 
be ext inet. the eldeſt ſon le vieth a fine with pꝛoclamations, and dieth without (Cue, Co. l. 61. a. in 
this ſhall barre the ſecond ſon; becauſe the father , while the remainder tors caſe; 
was in him, might by levying a fne have barred the youngeſt ſon of ta⸗ 
king any benefit by it; and therefoze, when the remainder deſcends to 
the etveſt ſon, a fine le byed by him ſhal aiſo be of like foꝛce to har p youn: 
geſt; fo2 that an eſtate tail can neither dꝛown, no2 be extina; becauſe 
ſuch an eſtate was Fee; i mple at the Common Law, and may by poſſi- 
bility endure foꝛ ever. | 
wſfor lie 2 If à man letteth lands to another fo2 life, the remainder to him foz Oo aft. pars r. 
j pbold ® 21 year 3, he hath both eſtates in him ſo diſtinaly, as he may grant 
elo years away etther of them; fo2 a greater eſtate may uphold a leſte in the ſame 
perſon, but not è converſo ; and therefore if a man make a leaſe to one 
fo 21 years, the remainver to him foꝛ term of his life, the leaſe fo2 years 
ts dꝛowned, «Cc. 3 | 
nd anauls 4 A Wtatute Staple oz obligation in nature theteof, is but an obliga- Co, 1. 6.45. in 
act, nd tion reco2ved > and an obligatton, be it of reco2d; oꝛ not of recozy, cannot Higgins calc. 
WW * p20wn another obligation: but if a man hath a debt by ſfmple contra, - 
. and he takes an obligation fo2 the ſame debt, oꝛ any part thereof, the 
contract is determined (3 H. 4. 17. 11 Hñ. 4. 9 E. 3. 50, 51.) So when 
a man hith a debt upon an obligation, and by oꝛdinary courſe of Law 
hath judgement thereupon, the contract by ſpecialty, which is of a mean⸗ 
er nature, is by ſudgement of Law dꝛowner and changed into a matter 
of recoꝛd, which ts of an higher nature, tc. V ide 61. 7, 8. 

5 If the Loꝛd be Gaardian of the land, oz if the Tenant maketh a co. Inſſ. pars x 
leaſe tothe Lo2d fo2 years ; 02 if the Lozd be Tenant thereof by Sta- 36-3. 3. 
tate Perchant, Statute Staple, oꝛ Elegit, and maketh a feofment in 
fee of the land to afranger , he doth hereby extingatſh his Sefgniozy ; 
becauſe by his own ac he hath beſted the Seignfozy and Tenancy into 
one hand, by which means the tenancy is dzowned, which beloze was 
but in tutpente: &0 | there be Lozd and Tenant by fealty and rent, and Co. 1.6.70.a.3. 
the Lov diſſetſe the Wenant of the land, and make feoffment in fee to a⸗ in Sir Meyle 
wither, hereby the-@etfgniop is extinct. a Finches caſe, 

6 At a man make an eſtate to th2e , and to the heirs of one of them, daa 

there the one ol them hath F ©-ſimple, « yet the Joynture continues: lo wiſcers eaſe, 
it is all but one effate treated at the ſame time, and therefoze the F- | 
ſimp'e cannot merge the Joyntare, which tok effect with the creation of 
the rematnver in f& 3 but when; are Joyntenants foz lite, and after one 
of them pirchaſeth the fe, 02 the fee deſcends upon him, there the Fe⸗ 
qmple mergeth the eſtate foz-life , and ſevereth the joynture; fo 
the eſtate toꝛ life was in elſe befo2e , and may be merged oꝛ ſurrendzedv, 
put ſo cannot the eſtate fo2 life in the f rſt caſe, cc. Vide Pl. ibid. | 
rc ex- 7 Land waz held of the Archbiſhopꝛick by Knſght-ſervece, and in the yer 154.18. * 
1 time of E. 3. this land was given by fine to one Strang wayes in tail, the res 4, 1 P. M. 
mixfnder-fn fe to E.3; the tenant in tail dies, his iCue within age: An this 
cafe (by Sanders any others) if the Bing will accept of the remainder, 
the iuue ſhall hold of none, noꝛ be in ward to any; becanſe the tenure and 
ſervice are goue and extina by the Kings Fe-ſimple, 
xy of Lan- 8 After the Duchy of Lancaſter came into the Kings hands, albeit the pyer 20 . 
. revenue were kept ſeveral , pet per nomen Regis nomen Ducis dimergi- } Eliz, A 
batur ; fo2 he could not be ®overaign and Dabjec too. Vide 3 H. 6. | 
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57 Things are to be conſtrued , Secundum æqualitat em ra- 
tionis. | 
Finch 10. 1 This Rule in Law impozts a logical vertus, a kind of equity, as 
Bract. l. i. e. 3. Bracton calleth it, where he ſatth, Æquitas eſt rerum convenientia,, quæ 
paribus in cauſis paria jura deſiderat, & omnia bene coæquiparat. Et dicitur 
æquitas, quaſi æqualitas: whoſe nature is to amplifie, inlarge, and add to 
the letter ol the Law. 
27 Eliz. Co. l. 2 Upon a recognizance acknowledged by the Anceltoz, oz a judge⸗ Equal in. 
3-13. Sic will, ment in an action of Debt given againff him; It he die ſeifed of two a- **fts equi 
Herberts caſe, cres, whereof one is holden in Bozough Engliſh 302 ſhaving flue two oo Nr 
11 H. 7. 12. b. daughters, which make partition; oz if he die without iſſae > wherebß 
part of his land deſcendeth to the heir of his fathers part, and part to the 
heire on the part of his mother: In all theſe caſes, if one onely be chars 
ged he ſhall have contribution againſt the other; fo2 they are in æquali 
jure, Finch 20. Co. l. 2. 25. b. 4. The caſe of Banker, 
26 Aſſ. Pl. 37. 3 Ik two, four, oꝛ moze men being ſeverally ſeiſed ot lands, jopn in a Equal eum 
recogniz ance, all their land muſt be equally extended, Finch 20. 
Finch, ibid. 4 This Rule doth chieflp ſhine and ſhew fo2th it ſelf in the expoſition Exe 
of . » by extending things there pꝛovided to miſchiefs in the like Statur 
degrees, dc. | ; 
Finch, ibid. 5 This Rule is alſoof great aſs fo2 guiding the grounds and max: Ground: « if 
imes 1 1 which newly Kart up, accozding to the rule of the Com- Lau. 
mon La . 
23 H. 8. Fitz. 6 Uſes at the Common Law were nothing, yet in time gaining Us ui 
greater regard to be imputed amongſt Inheritances, are now demean- 
ev as other Anheritantes at the Common Law;ſoas poſſeſſio fratris ſhall 
be of them; x of lands in Boꝛough Englich, the uſe all deſcend to the 
voungeſt ſon: And now alſo theſe uſes being turned into eſtates, ſhall 
be demeaned in all reſpeds, as eſtates in paſſeſſion. Finch 20. | 
7 When cuſtome createth Inheritance in Copp · hold lands, and ma- Mt ' 
keth the lands deſcendable , then ſhall the Law dired the deſcents ac- | 
cozding tothe Paximes and rules of ths Common Law, to have a poſ- 
ſeſſio fratris, and the like: But not to collateral things; as tenancy by ths 
Courteſte, Dower, deſcent to tell an entry. Finch a. 
Co. Inſt. pars 1 8 Equitic is a conſtrumion made by the Judges, that caſes out of the 
24. b. 1. letter of a Statute, pet being within the ſame miſchief; 03 cauſe of ma: 
king the lame, ſhall be within the ſame remedie, that the Statute p20« 
vivety ; And the reaſon hereof is, fo2 that the Lawemaker could not pol. 
ſtblyſet down all caſes in expzefle terms; Ægquius eſt convenientia rerum, 
quæ cuncta coæquiparat, & quæ in paribus, rationibus paria jura deſiderat. 
And again, Xquicas eſt perfecta quædam ratio, quæ jus ſcriptum interpre- 
tatur & emendat, nulla ſcriptura comprehenſa, fed ſolum in vera ratione con- 
ſiſtens. Equitas eſt, quaſi æqua litas. Bonus judex ſecundum æquum & bo- 
Co. ib. f.. g. num judicat, c æquitatem ſtricto juri prefert. Et jus reſpicit æquitatem. And 
ttherekoze the caſes ſet down in the Statute of Weſtm. 2. are thets 
put onelp fo2 examples of eftates-taile , general and ſpectal', and 
not to exclude other eſtates taile; Fo2 , Exempla illuſtrant, non re- 
ſtringunt legem. And this appears by tho woꝛds of the ſame Stat. Aux; 
ſont divers autres eſtates en le taile, &c. And herewith alſo agreed Littleton 
F. 21. Carbonels caſe, 3 3 Ed, 3. Taile 5.3 E. 1. 32. 18 Afl. pl. 5. 18 E. 3.46. 
I Ma. Dy. 46. The Lord Baxkleys caſe. Pl. Co. 251. | 
Ce. bz bj. 9 Albeit the Statute ofGloceſter , which pzovideth remedy againft watt mi 
waſt, ſpeaketh not of the exile of Uilleins, pet that alſo is compꝛe⸗ — | 
bended under the general woꝛd of whit lo that exile 03 deſtrucfon of 
Uſlleins, os Tegants at will, oz making them pooz, where they were 
rich, when the tenant came in, whereby they depart from their — 
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is to be adjudged waſte ; foz waſte and deſtruction in theit larger ſenſe 


are wo2ds convertible;-xc. | | 
10. A livery of lands out of the Kings hands is in the nature of a te- 


pendant; Howbeit ft is otherwiſe in grants by Letters Patents. 
11 By the Statute of 2 E. 6. cap. 8. it is enacted - That ſach perſons 


Co. ib. 97.4.4” 


d. ſtitution, which is to be taken favourably ; Fo? it livery be made of a 
Pannoz cum pertinentiis, the heit ſhall thereby have an Advowſon ap- | 


Co. ib. 77. b. 2. 


as hold foz term of years , oꝛ by copie ol Court⸗rolt, oꝛ have any tent. 


common, oꝛ pꝛofit apprender out of any lands found in any office, where- 
by the King is entitled to the wardſhip of the ſame lands, oꝛ to the foz⸗ 


feiture of lands upon attainder of treaſon, felony, præmunire, oz any o- 


ther offence, may have; hold, enjoy, and per ceibe their ſeveral eſtates, 
intereſts, and pꝛofits, although thep be not found in the office; Mere, 
albeit thoſe two eſtates onely are ſaved by the letter of the ſaid Act ; Pet 
it being a beneſictal Law, the eſtate of Tenant by Statute Staple, 
Merchant, Elegit, and of Executozs, that hold lands fo2 payment of 
debts, ac. arc taken to be within the benefit of that tlauſe: which was 
doubted ia r 4 El. Dyer 319. | 

12 Wherean office is found by theſe woꝛds oꝛ the like quod de quo, 


vel de quibus tenementa prædicta tenentur j juratores prædicti ignorant, 02. 


that the lands are holden ol the King, ſed per quæ ſervitia juratores ign o- 
rant, neither ot theſe ſhall be taken foz an immediate tenure of the king 


in chief ; but in ſach caſes a melius inquirendum ſhall be awarded, as hath 


been accuſtomed of old time: And this p2oviſion ts made by the Statute 
of 2 E. G. cap. 8. And here, albeit that Statute faith no moze; yet (by 
the equity of the lame Statute) if the firſt office find a tenure fo2 the 


King per quz lervitia, &c. and upon the Melius the tenure is found fo2 a 
Sub ject ; Ji that caſe: the firſt office hath loſt hfs:'fo2ce, and need not 
to be traverſed ; and the Melius fs in the nature of a Diem clauſit extre- 
mum, 92a Mandamus, ic. And this was but a declaration ot the ancient 


Common Law, as by theſe woꝛds of the ſame Statute ( as hath been 
accuſtomed of old, &c..) it appeareth; but it upon the Mclius it be found 
again as uncertatily; as befo2e is ſaid, then it is in judgement of Law 
A tenare in Capice ;Yowhett it upon the Melius a tenure be found fo2 the 
King; Ur de manex19s &c. fed per: quæ ſervitia, &c. it ſhall be taken foz 
Knight-ſervice, 1-5 *7 C17 . 
13 At o befo2e the Statute of Magna carta; cap. 2. All Carldoms and. 
Barontes were derived from the Crown, and were holden of the King 
in Capite, and the Bing would not thenſuffer them to be divided, oz ſe⸗ 
vered: And luch tatire Earldoms and Barontes are within that Sta⸗ 
tute to pap relief acco2ying to the limttatton thereof : Mowbeit at this 
day Carls and Barons are without ſuch Carlidoms and Barontes ofthe 
Kings gift in chief;; Fog at the creation ot an Cart, he hath ſometimes 
an Anhtiuity granted unto him, and ſometimes nothing at all, but rather 
gtveth ſomewhat foz his Honour; Mo as ſuch Earls and Barons ſo cre⸗ 
aten are clercip ont of the Statute of Magna Carta, and are to pay ſuch 
reliefs as other men, that hold of the King in Capite: Foz as the heir 
of a Knight ſhall not pay 100 8. relief, unleſſe he hath a Knights fe > 4c. 
ſo neither the Earl no2 Baron ſhall pay ary relfef by that Statute, un- 


elle he hatt an Earldom oꝛ Barony intended by the ſame Statute, ec. 


14 By the Statute ot 21 H. 8. cap. 4. it is pꝛovised, that where lands 
are wilted to be ſold by Executoꝛs, though part of them refuſe , pet the 
teſtaue map ſefl : And here, albeit the letter of the Law extenveth one⸗ 
ly where E xecutoꝛs have a power toſeli ; yet being a beneffcial law, it 
is by conftruction extended alſo where lands are deviſed to Executozs to 


be ld. | 
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Co. ib. 7. b. 3. 


Co. Inſt. pars t 
83·b. 3. 


Co. ib. 11 3. a. 3. 


- 


* 


mene of MA 


Co. b. 143. . 4 15 The Law to regardeth equity and equality, that it will in divers Tenure i 
Littl. Sect. caſes woꝛzk accoꝛding to them without any pꝛobiſion oꝛ refervatton of land. 
216. the party: And therefo2e, if beſoꝛe the Dtatute of Quia emptores terra- 
rum, 4 man had made a feoffment in f, rendzing rent to him and his 
heirs, this was Rent-ſervice, fo which he might diſtrain ol common 
right; And ifhe had made no reſervation at all of any rent oꝛ ſer bice; 
Pet the Feoffe ſhould then have holden of the Feoffo2 by ſuch ſervice, 
as the Feoffo2 held over of his Loꝛd next paramount: F 02, the Law in 
this caſe did create a tenure, . | 
Litrl. Sc&, 16 Ak a man ſeited of divers lands, of ſome in F imple, and of rec, 
Co :1. thereſt in tatl, make a gitt in tafl , oz a leaſe foz life, 02 years of all, appaniy 
019.149.2-3* reſerving a rent, and die: Here, it the iſlue in tail avoyd the gift oꝛ leaſe, able. 
as to the entatled lands, the rent Wall be appoꝛtioned; foz ſeefng the 
rent is reſerved out of, and foz the whole land; it is reaſon, that when 
part thereof is evicted by an elver title, that the Done o2 Leſſ& ſhould 
not be charged with the whole tent, but that it ſhoulv be appoꝛtioned ra- 
tably accoꝛding to the value of the land. | 
17 By the Statute of 7 R. 2. cap. 10. it ts onaded, that an Afſiſe of +, 
rents iſſuing fozth of lands in divers Counties ſhall be taken in Confi- Nu 
nio comitatus , which feems to be meant onelp of Counties that boꝛder 
- one rxpon another. Nevertheleſs, albeit the Counties do not jopn> but 
habe twenty Counttes lying between them, yet the aſſiſe in Confinio 
comitatus doth lye, and the Juſtices ſhall fit between the ſato Counties: 
And where the Statate ſeems to ſpeak of two Gounties onely, the like 
Law ts, when the rent iſſueth out of lands lying in moꝛe Counties than 
two. 
Co. ibid. a. 3. 19 The Statute of Merton, cap. 2, (made 20 H. 3.) which gives the Equiy: 
wꝛit of Rediſſeiſm, ts as followeth : Item ſi quis fueric diſſeiſitus de libero Mer, 
tenemento & coram jaſticiariis Itinerantibus ſeiſinam ſuam recuperaverit per- 11 
Affinam novæ diſſeiſmæ, vel per recognitionem eorum, qui fecerint diſſeiſinam, 
E & ipſe diſſe iſitus per Vicecomitem ſeafinam ſuam habuerit, fi iidem diſſeiſito- 
res poſteà poſt ner jaſticiaiorum, vel infra, de codem tenemento iterum 
eundem conquerentem diffeifiverine , & ine canwicti fuerint, ſtatim capi- 
: antur, &c. Here, albeit this Statats ſeoms to intend onely lanos and 
Lictl. Sec. 33. tenements - yet Littleton, $.-23 3. expounds it to extend alſo to a Rent- Ren d 
charge, 02 a Rent⸗ſeck; F02 although they are againſt common right, ham. 
vet a man may have a Ftee⸗holo in them; And therefoze if a man grant 
omnia tenementa ſua, æ Rent-charge 02 a Rent-leck wt atio paſſe there- 
bp : Alto by the fame Dtatute the Aſiſe ſgens to be limited to be taken 
anely coram juſticiariis Itinerantibus; Powbeſt Licleton (there) fpeak- 
eth generally, and fo is the Statute to be intended, viz. before any other 
Juſtices, that have authoztty to take: Aﬀeſes , and Juſtices Itinerant ave 
ouely ſet down there fo2 an example: And atbeit that Statate faith, 
Recuperavit per Aſſiſam, dec. by the derdid of the Aife , as Littleron in 
the ſame Chapter expoundeth it; 02 per recogninonem, &c. by $anfeſſb- 
ot; vet if the recoverp be upon a vemurrer, oz by pleaving of a reco2v 
and fatter of it 02 by any other manner, ſuch recovertes are alſo with- 
in the equity of the ſame ; Andtherefoze Lictleton in the abovs- 
ſaid Section ſpea keth generally, Et recovera le ſeiſin del rent, a 
that te ought to be underftoowof all manner of recoveries tw an ACtſe of „ n 
Novel dien: Aubin that manner ts the aboveſaid Statute confirmed cough pi" 
by Weſtm. 2. cap, 26. And here it ts wozthp obſervation , that this @ta- Fae 
tute is expounded h equity, notwithſtanding it ia a penal Law ; $03-by 
the ſaid atgof Weſtmunſt. 2. deuthle damages is given upon the re- 
; covery, | a ä 
Co. ib. 174. a. 3. 19 Dhere is a diverſity between a recovery in value by toges of a Exchug 
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change, he that loſeth, ſhall recover a full reconipence fo2 all, that he lo 
tofeth : But upon a partition, the patcener that loteth ſhall onely recs 
— the _ 02 half of that which is loſt; to the end that the may 
equal, 48. | 
20 The Tenant by the Courteſte ſhall have a weit of Partition upon 
the Statute of 32 H. 8. cap, 32. as well as Jopyntenant 03 Tenant in 
common foz life oz years ; Fo2 albeit he is neither Joyntenant noz Te- 
nant in common ( becauſe a przcipe lyeth againff the Parcener oꝛ Te- 
nant by the Courteſte) pet fozaſmnch as he is in equal miſchiefas ano- 
- Tenant foz life, he ſhall be intended within the equity of that 
atute. | 1 
21 Ik a man ſeiſed of lands fn fee, hath ifue two daughters, any 
gives part of them to one ofhis daughters in Frankmarriage, and dies 
Jn this caſe, albeit the lands unvifpoſed of exce&d in value the other 
lands, given in Frankmarrtage , yet ſhall not the Done in Franks 
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Co. ib. 175. a. 4. 
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267. 


marriage have any part thereof, unlefſe ſhe will pat her part in Hotch- 


pot with the other lands, and then they ſhall beequalty divided bet wen 
the ffMfers, And it ſemeth by our old books, that by the ancient Law 
there was alſo a kind of refemblance hereof concerning gods: Si 
autem poſt debita deducta, & polt deductionem expenſarum; quæ rieceffariz 
erunt, id totum, quod tunc ſuperfuerit, dividatur in tres partes, quorum una 
pars rel inquatur pueris, fi pueros habuerit defunctus; ſecunda uxori , fi ſuper- 
ſtes fuerit; Et de tertia parte habeat teſtator liberam diſponendi facultatemyſi 
autem liberos non habeat, tunc medietas defuncto, & alia medietas uxori ; 
Si autem ſine uxore deceſſerit, liberis exiſtentibus, tunc medietas defuncto, & 
alia medietas liberis tribuatur; Si autem ſine uxore & liberis, tunc id totum de- 


functo re manebit. And by the law beloꝛe the Conqueſt it was thus pꝛo⸗ 


vided; Sive quis in curia, five mort} repentine fuerit inteſtatus mortuus, 6 


Dominus tamen nullam rerum ſuarum partem (præter eam, quæ jure debetur) 
herioti nomine ſibi aſſumito; verùm eas judicio ſuo uxori, liberis, & cognatio- 
ne proximis, juſtè pro ſuo cuique jure diſtribuito. 


Co, ib. 176. b. 3 
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22 Jfa man ſefſet of 30 acres of land, each acre of equal value, hath Lic]. S. 273. 
fac two daughters, and gives 15 acres to one of them in Frankmarrf- Co. Inſt. pars r. 


age, and dies leiten of the other 1; acres; In this caſe , the other ſiſter 
ſhall have the 15 acres ſo deſcended, and the Baron and Feme ſhall not 
put their 15 acres fn Hotchpot with them, becanſe the parts are already 
equal: but this is to be thus underſtood, if thep ate of equal value at the 
time when the Parttiion choald be made: Foz, ff the land given in 
Frankmarrtage be by the ad of God decayed in value, o2 if the remnant 
of the lands in F&-ſimple be impꝛoved after the gfft > they may be caft 
into Hotchpot: And the Law will ad juoge of the value, as it is at the 
time of the Partition, unleſſe it be, bp the pꝛoper ac o2 default of the 
parties, ac. Am ft ſ@meth to ſome; that in caſe thep be of equal value 
at tha time of the partition, that then the reverſton in ker of the lands gt- 
ven in Frankmarrfage ſhall onely deſcend to the Dontee , foz otherwiſe - 
the other ſiſter ſhall have moꝛe benefit than the Donee ; and ſo thett 
parts would not be equal; and then thetr parts might be put into Horch- 
pot, not withſtanding the 30 acres are all of equal value at the time of 
the partition * which ts againſt the reaſon that Littleton gtves 3 Set, | 
273, &c. , 

= 3. If there be two Aoyntenants in fee, and the one letteth his part to 
another fo2 the lite ot the Leffoz and the Lefſoz vfeth ; ſome ſap , that 
his part wall ſurvive to gts companton; fo that by his death the leaſe 
was determined : Howbeit others Hola the contraty, and their reaſon 
is; Firſt, becauſe at the time of his death the jopnture was ſevered, 
foz ſo lang as he lives the leaſe continued: And v, becauſe not 
withſtanding the a of any one of the Joyntenants , there miſt _ 


179. A. 1. 


* 


do. ib. 193. a. 
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egal benefit ofſurvivo2 , as to the Fre-hold ; but here, if the other 

Joyntenant had firſt died, there had been no benefit of Survivoz to the 
Lefſoz without queſtion ; becauſe at that time the joynture would have 
been ſevered; And this laſt ſeems to be the opinion of Coke, fo? that he 
puts tt laſt, accoꝛding to his own rule, and the courſe whtch he obſerves 
Littleton to uſe, | 

Co. b. zar. b. 4. 24 A Biſhop, Abbot, Dean, P affer of an Bolpital ; oz any other ſuch aver 5, 
body politique oz co2po2ate , which hath a ſole ſeiſtri of lands in f& in Wrir «: 
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life; becanfe the warranty was annerev and voth extend to that eſfats 
onely, et. 


29 Ik a man make a Charter of feofment of an acre of land to A. and Co. ib. 24.2.3. 
ber his hefrs > and alſo another Deed of the ſame acre to A. and the heits 
che ne of his bodte, and deliver Sefſin acco2ding to the fozm and effect of 


both Deeds; In this caſe, he cannot take a Fee imple onely (as ſome 
hols ; becauſe Livery was made accoꝛding to the Deed in tail ; as 
well as to the Chavter in te; neither can the livery enure onely to the 
Ded of effate tail with a Fe fimple erpectant ; becauſe Ifvery was 
made, as well upon the Ded in Fe ſimple, as the Ded in tail: 
And therefo2e others hold; that in this caſe , it ſhall enure by motties, 
viz. to have an eſtate tail in the one moity, with the Fe ſümple expe⸗ 
cant; and a Fe ſimple in the other moitp; Amd ſo the tiverp ſhall 
wozk immediately upon both Deeds: And this laſt ſeemes to be the 
opinion of Coke himſelfe; being put laſt , accoꝛding to his own rule; 
which he often delivers in this part of his Inſtitutes. 


| 30 Albeit of many Inherttances, that be intire ,whereof, no diviſf- Co. Inſt. pars x. 
ings incire, on can be made by metes and bounds, a woman cannot be endowed of 32.2.1. 


the thing it ſeife , yet a woman ſhall be envowed thereof in a ſpecial and 
certaine manner; As ofa Pill a woman ſhall not be endowed by metes 
and bounds, no2 yet fn common with the heir; bat either he map be en⸗ 
doped of the third toll⸗diſh, oz de integro molendino per quemliber tertium 
menſem : Any ſo of a UMillain either the third dayes wozk, 03 every third 
week o2 moneth: A woman ſhall alſo be endowed of the third part of 
the pzofit of Stallage, of the third part of the p2ofits of a Faire, of 
the third part of the p2ofits of the Office of the Parſyallie, of the keep» 
ing of a Park, ofa WDove-honſe , of a Piſcary, viz. tertiam piſcem, vel 
jactum reris tertium; Of the third p2eſentation of an Advowſon, q 
Wait of Dower alſo lieth de tertia parte exituum provenientium de cuſto- 
dia Gaolz Abathiæ Weſtm. And herewith agreth reverend antiquity. 
De nullo, quod eſt ſua natura indiviſibile, & ſecationem five diviſionem non 
patitur nullam partem habebit, ſed ſatisfaciat ei ad valentiam. Df the third 
part of the pzofits of Courts, Fines, s, tc. Allo a woman ſhan 
be envowev of tithes, and then her ſureſt way is to take the third ſheaf; 


oz what land ſhall be ſown is uncertaine. 
ercore- .* 31 Regalarly the Feme onght to be endowed of an inttre third part co. is. 32. b. 7. 
um. fn feveratty by metes and bounds; And yet i a man ſolely fetſed of Lic. 5. 36. 


lands in Fee, take a wife and enfeoffe eight perſons , and dies, a 
Wa3ft of Dower is b:onght againf thoſe eight perſons, and two con- 
fefle the actfon and the other ſix plead in barre , and deſcend fo tĩus. 
here, the Demanvant 'thall have judgement to recover the thfrv part of 
two parts ot the land in eight parts to be divided; and after the tfſue 
is found koꝛ the Demandant againf# the other ix, the Demandant 
fhall have allo judge ment to recover againff them the third part of fix 
parts of the ſame land, in eight parts to be divided. 

32 Na man ot the age of 14 years marry a woman of 


her age of twelve he may as well viſagre; as ſhe may: albeit he were 
un ucts in the Fray of m n Le - either both 
&ment giben to both ! and lo 


mut be bound , oz cquatelecton ol otlagr dth3- at 
e conve Nn the woman ts of the age of conſent, andthe man 
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rate like, according to the quantity of his or their debt: So that one ſhall 
not pꝛebent the reſt, but all may be in equali jure, acco2ding to that 
| ol Cato, Ipſæ etenim leges cupiunt, ut jure regantur. | | 
Co. ibid. 34 A man holds ther Pannoꝛs of thzæ ſeveral Lozds by u night yi 0 
35H 8. tit. Dervice , each Pannoꝛ of equal value; here, he cannot deviſe two of Mangan 
Teſtamentsg the Mannoꝛs, and leave the third to deſcend accoꝛding to the generalty den hy u 
Br. 119. ok the woꝛds of the Statutes of the 32 and 34 H. 8. of Wills ; Foz ie. 
then he Would pꝛejudice the other two Lo2vs; hat by a favourable 
and equal conffruction of the laid Statutes, he hath power to veviſe 
onelptwo parts of each Pannoz; Do that equality amongſt them ſhall 
be obſerved, | 
4E. 3. ric. Af. 35. The Lozd of a Pannoz ſhall not appꝛobe it all» albeithe leave ,,, 
175 Co. bid. lufficient Common in the lands of other Loꝛds, accoꝛding to the Sta⸗ | 
tute of Merton.cap. 4. h 
Co.ib.z8.E.z, 3% In Dower , if the heir be vouched tn thꝛee leveral Ward3 within yout, 
5. the lame County; execution ſhall be hid againſt one onely ; bat al Dove. 
wall be equally charged, 29 E. 3. 39. there is che like caſe, Co. I. 3, 13. a. 
3. Sir Wiliam Herberts caſe. | =; 
Gar 37 Four men were bound ina Recogniſance of debt to A. and af- a Ru 
I Sit vidian ter one of the Conuſoꝛs dies, leaving his heir within age, the Conus fande 
Herberts caſe, L bʒings a Sc ire facias agãinſt the thze @urvivours to have execution, and ack 
But it is Sir Who pleas, that the heir of the Conuſoz > who was dead, was within 
John Lanfords àge, and in as much as during his mino2ity , he could not be char: 
1 „ ged, andthe Burvipours ought not to be charged onely, they demand 
29 £+3-59 Judgement, ac. And becauſe. A. could not gaineſay it ; the Court as 
4 wirded, that the Paroll Would ſtap; and this Judgement was afters 
wa rds ton r med in the Kings Bench by a wett of Error. | | 
38 Jf Judgement be given againft two Difſeiſo2s in an Aliſe fo? 1, 
the land and damages and o ne of the Difſeiſo2s die, the execution ſhall gain 
not be awarded agaiuft the ſnrviving D iCeiſo2 ; that was party to the Pilion 
w201ng»b,t the heir as well ag the Diſſeiſoz ſhall. be egually charged 19 E. ne de. 
3. cit. execution 81. a m_ 
39 Albeit at the Common Law no land wasſubjea to an grecution ;, 
fo2 the debt of a Common perfon 3 bat onely by fozce of certaine Sta- hagelt 
tutes made fo? that purpoſe; pet the Judges and Sages of the Law wit 
hape alwayes expoundev general Statutes of that nature accozbing 
to the Rule of the Common Law (which is alwapes grounded upon 
the perlea ion ot reaton) and not accoꝛding to any pꝛivate and ſunden 
couceit- and opinion: And therefozein as much as the latd Statute⸗ 
have ſubjected a maus land to an execution fo2 his debt, the Judges 
and Sages of the Law have conſlvered the rule and reaſon of the 
Common Law in caſe of the heit of an Obligoꝛ; in witch caſe the 
land was ſubjea to an execution foz debt by the Common Law.:and ac- 
cozdingip vo avjudge ans reſolve the caſes , which ariſe upon the (aid 
Co. ib. 10... 40 If two men alien land with warranty; tbe land of the one wall 1.204 < 
not be onely renv2ed. in value; neither pet, if one of them die, the land charge 
of the Survivour ſhall be onely rendꝛed in valus; but the charge ſhall be 
jaid.equally upan them: F024 Jopnt bond that binds the land "ſhall 
not tarvive, o3lie--onely upon the Durvivour; as in caſe of a joynt 
warranty, where two foz them and their hefrs warrant the land to 
another and his 4 15 the e not he ſolely vouched; nei⸗ 
er ay. the Sher itke deliver the land to the one o; the other at 
[ gaſare.; {6 in executions , which concerne the realty, and charge 
the land, the. @heriffe cannot make execution of the lano to olle one- 
lp ;. Sp allo if twp ate bound to warrantx, and both die, 12 


Co. bid. b. 


To. ibid. b. 4. 


leck; 
_ 
Is 
ce 


nefor 


6 that 


Wolequene 
ute may 


V &. 57. 
heirs ought to be vourhed, and both of them ought to be equally 
charged. | 

liry of | 

= ton in tatl, being the wives jopnture , and holden in Capite ; And 

ending 
nds in 


, t requi * 
i devile, 
\ 34 H. 8, 


rs within 
Statute of 
47» 10. 


s within 
Sear, of 

H. 8.10, 

ph nor 

bin the lets 


the Common Law. 


199 


41 Willam Barnerds and his wife. being ſeiſed of the Pannoꝛ of Hin- Co.1.3.32:2.4. 
W. — on Ba- 
ers caſe. 


B. being alſo ſeiſed of lands in Fobing, both which amounted to the fall 
third part of all his lands; And W. B. being likewiſe ſeiſed of the 
Mannoꝛ of Thoby (holden alſo in Capite) which amounted to two third 
parts, ar. W. B. deviſed to his wife the Panno3 of Th. upon conditi⸗ 
on, that ſhe ſhould waive her fo2mer joynture, ac. W. B. dies, the 
wife in pais refuſeth her fozmer joynture: In this caſe , W. B. could 
not by the Statutes of Wills (32 & 34 H. 8.) deviſe the whole Pan⸗ 
noꝛ of Thoby ; becauſe the Pannoꝛ of H. and the lands in F. were net 
a third part of the cleer yearly value of all his lands, as thry ought to 
be acco2ding to the pꝛoviũon of the ſaid Statutes; foꝛ that the cler 
title and pꝛeſent poſceſliou of the Pannoꝛ of H. was but in poſſibility, 
and depended merly upon the will and pleaſure of the wife; and ſhe 
could not by a bare refuſal in pais deveſt her title to the jopnture: But 
in that caſe, W. B. had onely power by thoſe Statutes to deviſe two 
third parts ol the Pannoꝛ of H. and alſo two third parts ot the reſt of 
his lands ; to the end that the King might have an equal and pꝛopoz⸗ 
tionable third part apparclied with like accidents and circumſtances, 
that the other two thirds parts were, accozding to the true intent and 
meaning of the ſame Statnies, _ 


42 If a Feme Tenant in taile accept a fine Sur coniſance de droit co- Co. .. 3. 51. b. a. 
me ceo, &c. and thereby doth grant and render the land foz 1000 years, in Sir George 
pꝛetenaing that this is not within the words of the Statute of 11 Hl. 7. n calc. 
cap. 20, which pꝛohibits diſcontinuance, alienatfon, releaſe, ic. Vet 
that is alienation within the intention of the ſame act; becanſe within 
the ſame milchiete, xc, „ aoalls Saks | | 

43 I a man make afeofment to the uſe dt himſelte fo2 his life, and co. 1. 4, 2.2.1. 
alter to the uſe of his wite foꝛ her life fo2 the jopnture of the wife > this Veron caſe. 
eſtate in remainder is within the intent of the Statute of 27 H. 8, cap. 

10. Foz albeit that Statute doth onely exp2eſſe theſe five fozms , viz. 

1 Tothe Baron and Feme , and ta the heirs of the Baron; 2 To the 

Baron and Feme and to the heirs of thejr,two bodies; 3 To the Baron, 

and Feme and to the heirs of the boyjc.of one of them; 4 To the Baron 

and Femefoz their lives; 5 To the Baron and Feme fo2 the life cf the 

Feme: yet many other effates, not there particularly expꝛeſt, are within 

that act: foꝛ the ſaid particular fozms are but put there foz examples, and 

not to exclude any other eſtate, which is to the like effec > and accoꝛas 

with the intent of the makers of the ſame Ad: Solikewiſe an eſtate 

in Fe ſimple conveyed to the Feme fox her joynture, and in ſatisfa- Co hid. 3. b. 
tion of her Dower is a joynture within the equity of the ſata Ad; pe: Dyer in 
fo2 that is a competent livelphod to the Feme of an eſtate of Franks Villers and 
tenement, to take effec p2eſently after the death of the Baron koꝛ all *«4-ozs 
the life of the Feme and moze: And ſo it is reſolved in Sir Morrice 3 an 3 
Dennis caſe 8. Eliz. Dyer 248. And therefo:e the caſe of 6 E. 6. Dower . * yn 
Br. 69. (where it is ſato, that an eſtate in. Fee ſimple conteped to the 

Feme koꝛ her jopnture is not within the & tat, of 27 H. 8.) is miſre- 

poꝛted, and ought to be intended that ſuch an eſtate is not within the 

Statute of 11 H. 7. cap, 20. which reſtratnes the alienations of 

Femes, ic. 5 | | 

44 At is frequent in our boks, that an Ac made of later time ſhall 
be taken within the equity of an At made long befo!e: Bothe Sta- Co, wid. 


p Miavith- tute of Malbridge , Which was made Anno 52 Hl. 3. gites the ward of 


«<quity the heir of the Tenant that holds by 0 Service, not withſtanding a 


feokment.. 
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feofment made by coltaffon ; af which time, and fo2 200 years after of Sm 
and mo2e, viz. untill the Statute of 4 H. 7. cap. 17. (which gives the made ly 
ward ofthe heir of Celtuy que uſe) the hefr of Celtuy que uſe was not in 

ward; And pet it is holden in 27 H. 8. 9, ff Celtuy que uſe fince the 
Stata te of 4 H. 7. make feofment in f& by Colluſton to vefrand the 
Loy of his wird, that is taken within the equity of the laid Statute 
Co. ibid. 4.2 of Malbridge: So allo the Statute De donis conditionabilibus made 13 E. 
3 * 1. as to the warranty ot the Tenant in tail with aſſets, is taken within 
the equity of the Statute of Gloncetter cap. 3. made 6 E. 1. as it is held 
11 E. 2. tit. garranty Stath. & 38 E. 3. 22. F024 Formedon in deſeender 
was given in lten ot a Mortdanceſter: Likewiſe the Dtatute of Weſtm. 
2 cap. 25, made 13 E. 1. gibes a Certificate, but ft gives not avjourn- 
ment; weit adfournment is taken by the equity of the Statute 
of Magna Carta cap. 12. made 9 H. 3. às it is held 12 H. 4: 9. Do the Sta: 
tate of 7R. 2. cap. ro. gives an Aﬀiſe foz rent in confinio Comitatus, 
and Reviſſeiſin is alfo taken in caſe of rent by the equity of the Sta⸗ 
tate of Merton cap, 3. made 20 H. 3. Vide 1 E. 3. 25. b. Bo in Dyer 
12 Eliz, 289. Pl. 60. The Biſhop of London being one of the High 
Commiſſtoners by foꝛce of the Dtatnte of 1 Eliz. cap. 1. was tranflatey 
to th: Arch Bichopꝛick of Yorke, pet his anthozity (not withſtand⸗ 
ing that pzeferment remaines by fo2ce of the Statute of 1 E. 6. cap. 7, 
So alſo, albeft lands were not veviſable til the 32 H. 8. pet it a man 
deviſe lands to a woman faz terme of her lite, oꝛ in tail; ec. fo2 her 
jopntare, and in ſatisfaction of her Dower , that is a joynture within 
the Act of the 27 H.8. Foz as an efate foz life made to a Feme foz 
her joyntare befoze marrtage , when the ts not his wife , is within the 
equity of that Aa, So an eftate foz life veviſed to a Feme ſoꝛ her lifs, 
which takes effec after his death when the marttage is diſſolved, is 
alſo within the equity of the fame Ac; becauſe ſuch an effate ſtands 
Co. ibid. wen with the intent of the makers of the fame Ad of 27 Hl. 8. and like: 
3 0. wife with the nature of the joynture intended thereby : And therefoze 
Ward ke a man feilen of certatne lands in ker holden in Soccage . and of other 
land in tail dolden in Capite, devile by his UUf in w2iting the third part 
of all his lands to his wile in recompence ol her Dower , and dies, and 
the wite enter ints the third part of the lands holven in Fe Ample, 
that hall be a barre of her Dower hy fozce of the ſato Ad of 27 H. 8. It 
i is otherwiſe , where a man veviſeth land to his wife foz terme of her 
ma like, ac. generally ; fo2 that cannot be averred fo be foz her fopntare, 
rar Leak and dt. becauſe a deviſe tmyozts a conffderation'in it ſelfe, and mnleffe tt 
Randal in ( ur, bt piainly expꝛeſt fn the will what it ts fo2 , ft an be taken onelp ag a 
Gardorum, benevolence; neither yet can any averment be taken out of the Wn, 
| unlcfle it p2operlp arife,02 map be coltected out of the woꝛds contained in 


Co. l. 4. 32 6.3. 45 Albeit the Statute of 36 E-3. cap. 13. gibes travers and Mon- 
che caſe of (trance de droit from Lands ſeiſed into the Kings hands by offtces 
g returned onely into the Chancery; pet by equity of that Statute ; if 


* the offices be returned into the Exchequer , ànd not into the Chancery 


there allo the Dubjea mey put in his traverſe,oʒ Monſtrance de droit: ag 
appeares by a pꝛeũdent in Qu. Eliz, time, het wen the ſatd Nuten and 
one Collius and Howitead. f 
Co. I 4.65. a. 4. 46 Although the Stat. of Weſtm. 2. cap. 18. which gives the Elegit, Equi 
ia Fulwoods names onely the Sheriff to execute it; pet by equity of the ſame Stat. . | 
caſe, the Ser jeant of the Pace in London, oꝛ any other immediate Officer to 
any of the Kings Courts of Reco2d map execute the fame Mitt in their 
ſeveral furiſdictions, xc. n 2 
Co. I. 4. 106. b. 47. Albeit by the Stat. ofthe 1 E. 6. cap. 14. onely ſach eſtate ( gfven S 05 


„ Ad d 1 
Laber cafe, £0 luperſtitious uſes ) as are to have continuance fo2 ever, ſem to be — Ar- 


Status 


Mar. 57. 


""_ 


laub 


delay or 


fundit, &c. - 


drei- one hav been flain in a Town in 


the Common Law. 


ven to the King ; Yet other eſtates of leſſe continuance, as effates in 
taile, foz life, ec, imployed foz ſuch uſes, are alto given to the King , by 
the equity of the ſame Act : And the rather, becauſe Omne majus conti- 
net in ſe minus. ; 

43 Ik a man beſeiſed in tes 02 in taile of three acres, each acre of e- 
qual value, and dies, the heir envows the Feme of the third acre, and af- 
ter the Feme is impleaded by one that hath title paramount, and ſhe 
voucheth the heir; Pere the ſhall not recover in value accozdiag to her 
loſſe » but onelp the third part of two acres which remain; foꝛ by the 
Law ſhe ought to have bat the third part of that which het husband 
might keep and enjoy by good title, xc, Vide plus, ib. | 

49 The Commiſſioners of Dewers upon the Statutes of 6 H. 6. cap, 
5. & 23 H. 8. cap. 5- are not onely ts charge thoſe that have lands adjoin⸗ 
ing upon the Banks, Ditches, Gutters, xc, but likewiſe all others that 


are in any danger, os ſhall receive anp pꝛoſit by þ, which is to be done in 


20¹ 


Co. I. 4. 1 22. a. 
2. in Baſtards 


caſe, 


Co. I. 5. 99. b. 
4. in Rooks 
caſe, 


that particular; wherein the ſatd Commiitoners have authozity to pzo- 


teed accoꝛding to their diſcretion ; which nevertheleſſe is to be limited 
and bounded with the rule of Law, and Reaſon : Foz viſcretfon is a ſci⸗ 
ence 02 underſtanding to diſcern betwirt falſhood and truth, betwirt 
w2ong and right , betwtrt ſhavows and ſabſtance , betwirt equity and 
colourable gloſſes and pꝛetences, and not to pꝛoceed atccoꝛding to a mans 
own will and pꝛivate affections ; becauſe Talis diſcretio diſcretionem con- 


50 IA the Commons 


of the Town of A. and of the Town of B. are Co 1 7. J. b. 3. 


adjacent, and that the one ought to have common with the other becauſe Sic Itiles cor- 
of vicinage , and in the Town of A. there are 30 acres of Common, bert caſe. 


and in the Town of B. ioo acres of Commorr; In this caſe, the Anhabi⸗ 
tants of the Town of A. cannot pat moze Cattle in thefr Common of 50 
acres, than that wfll fey, without having any reſpea to the Common 
within the Town of B. nec © converſo;fos the ozigfnal cauſe of this Come 


mon foz cauſe of vicinage wag not fot: pat; but foz the pzeventing of 


Puts ina Champian Country , by realqy of the rectyzocal elcapes out 
ofthe one Town into the- other; And thersfoze if the Common of the 
Town of A. will depalture 50 Cattle, and that of the Town of B. 100 


Cattle, it can be no p:ejmnice to the one oʒ to the other, if the Cattle 


ofthe one Town do-recipzocallp eſcape and depaſture out of the ons 


Towa into the other; Foz if all their Cattle depaſture pzomiſcuonfly 
together, per my & per tour, that can be no pzejuvice to the one 03 to the 


full vap-light, and the Pan-flaper had eſcaped, the Town was thetefoze 
amerciea,and ſo it is holden in the 21 E.3. Coronæ 238. Dum quis feloni- 
cè occiſus fuir per diem, niſi felo captus fuir, tota villata illa oneretur. Any 
with this alſo agrees 3 E. 3. Coronz 293. But if ſuch a murther oz hos 
mic ide had ben committed in the night, the Town ſhould not then have 
bern amercied by the Common Law ; becauſe then no tolle could be im- 
pated to the Jnhabitatits of the Town foz letting him eſcape, «c. Foz 
the Scripture ſaith, The day is ordained for man to labour in, and the nig 
to take his reſt: And the Poet ſafth, Ut jugulent homines, ſurgunt de nocte 
latrones : And from thts reſolution of the Common Law , the Statutes 


» ſhould bs 
by the Pundzed; 


committed, foz which damages ars to be anſwered 


yet it is ad judged in 2 9 Eliz. in the caſe between Milborn , any the Bums 
Ned of Dunmow tn Eſſex, that foz I done befoze dap, the Pune» 
8 2 des 


ic. ; 

51 It is a good expoſition of a tatute to expound it accoꝛding to the co. 1. . 6. b. 35 

reaſon of the Common Law : Fos example, at the Common Law, if in 

ay 4 repens „ Viz. while there was pet ca(c- 
d a 


Milborns 


Pſil. 104. 


1 
. 


el Wincheſter 13 E. 1. and of 27 Eliz. cap. 1 3. axe to ba erpounyed; Foz ; 
albeft no time be ſpecified in thoſe Statates, when the 
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dꝛed hall not anſwer ; but 1 7 dz that 1 — ky the day 
time betwitt light and light. And howbeit at the Common Law (as 
is afo2eſaid ) the Anhabitants ＋ tat jog ok 1 not to de amerti⸗ 
ed, albeit the Pan⸗ layer eſcaped, when the Purther 02 Momteide 
wis committen in the night; Pet at this day, Ente the tatd Stat. 
of Wincheſter „ by which ft is_enaxted , that in Cities, Ald great 
Towns that dre encloſed , the gates tht be wt at Dune Let, until 
Sun riüng next moꝛning. Nw the Inhadftants bf ny "Cities 2 
Wow ate amerriable, if tuch Ban-flaper etcape, al the 
ther 02 Pomifcfve happen to de Aare in the ON nn Art 
were committed in the day; Fol now that ait hath thanged the reaſon 
of the Law, and therefoze the Law tt retfe is alto rhimged : Ratio eſt a- 
nima legis » & mutata legis ratione, mutatur & lex: Foz at en de 
Law bekoze the Statute, ff a man were Uta mu the nig — 1 
fd2e ) there was no fault to be fnipated to the . bat de 
if they do tidt kiep thetr gates wut arroꝛotng to the Statute, by rbafon = 
Bhereof the difenoer efcapes, . „Ewe Ad tregltz ce in them; 

; and this agrees with the dok in 3 E. 3. Cotonæ *99, Whit Tet fd t Co. 


I pro ut in margine, Vide 
Co. J. 7. 32. 52 Juntmath the ing io bon vey by the Drat. De Ma conditionas Star, I 
The caſe of a Jibus , As it ts adjuoged fir the 1 d 20 Barleys caſe, mn Pl. Co, 240. by Þiodcel 


fine per l RY. which Att Lhe Ning ts 12ftratnenfrom alterativir' (Lo; it is provided by vu dee 


he takes 


the (a Quod tins lo bo fit A Reaſon requires, That the 6c ofen, 
Fal de ddt and 72 Ly whichenable —— | 
n d inn err Boks, on 


Bing 
the Tegen in tafl Ae 


ehe Wia irt ok 
1 7. 11 ö e 


e 5 Nn : 1 ons | 
7h 8 deer Equaliy« 


17. we third 
- 


Walle 


Co. I. 8. 173. b. 
Virgil Parkers 
caſe. 


ent 
1 1 5 54 


Co. 1. 10.84. a. 15 of 27 H. S. 18 . , Att the: — 
4. Leonard Lo- 7 ah , YE , br thit WStitite voth PAM p 
veis caſe. 17 . ch bf the ang Wettant': Kor thut taute abet the 
eee In 

eta ally out o ole halts, and not out of the half ſo 
pak "Kits wy Alto received, M. zr, &c 4161 b betten Nemmg- 


= o tot a vage; fit the 2 = nes cd Ln 5 

; . erden br the! 85 i F Werd! 
Co. 1. 95. 8.4, A Wit e Pa fd LA 1 
Meſne 


Connys caſe 5 
1 A. bol ſtu 
5 980 or ara * g for 


* 


tor 


Co. I. 5. ij rh b3 55 55 .feifey 8 Seen itint 1 auge bf J. <q um pe Equaliq 


aeatth. Meves Tint, A der edel konne bk des che Gil 
rale. t | tive van kw fi ve his — g "Wiid tes, B. being 4s ae 
ey te wont rekotbed, that tali ha de is 1 


nat e i: 3 iu 
e lp. Vide we 8. Br. Tela N. 


2 * , — 1 

«© K — % a * A 6 . 
"oy . : 0 4 - 8 0 
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* If a man be bound in a Statute Merchant, am after make a fe- P. N. B. 16 br 
w_ 2 offinent of parcol of his landsto one man, amm of another parcel of dis Pl. Co. K. 
cognilance. lands to another man, and the Necogattit ſaes exerutton upon the Sta⸗ ſes calc, & Co. 
tute , and hath execution againſt one of the Feoff@es; Bere, that Fe- 1.3. b. l. Sic 
ocker Wall have an Aidira querela :Igatnit. the other Feof22;; to weww 4 bers 
cauſe why the Necoxnſſee all not hade execution agatnſt the lands of 
that other Feoffee, as well as againf the lanys'which he hath; xc. 
pquiyofala- 37 The Statute Perchant (made 13 E. t.) binds an thelanss of the Pl. Co. 82. b. 3. 
ter ſtatute Coniſo2 to the execution, and pꝛobides, that they hall be delivered to Partridg, verl; 
ſoma former. the Eontlee upon realonabie extent; but ſpeaks-not a won, that they cr * 
| wan be delivered tothe Extendoꝛs; in caſe they extend thent too bigh 
yet they ſhall be delivered to the extenvors by theequity of the Statute 
of Acton Burnel made befo2e ( viz. Anno 11 E. 1. ) which faith, that the 
goods pꝛayſed too hig wan be veltvered to the Piapſers themſelves at 
— they ſet them, be. (Vide 44- J And pet the Statute Perchant is 
a pen e | 
- 58. Ia man bꝛing an dio ot Debrupon an Obligation, and: he: ty Co. lib.s. 46. a. 


caſe. 


ment 
dow a- barred by judgement, ſo long as that judgement Gans ia foice ihe can 2 Higgins 
doh, not have anew action pariratione , when he yath judgement in an aas. 
50 on upon the came Dblignt _—_ as that agent rematus in "IT 


thel tote, he ſhall not have a new action wa. 
ther Cophold 59 Jr the Fnes of Coptholders of a Panao2 be ianceotater; the Kozd Ce. I 11. 44-2, 
= ines muſt be Ta nnot de mund oꝛ erat exceſſive oʒunreaſon able fines;bat ebe do. y Co- 7 - 22 
* piholver may retere to pay the fine, and the reaſenableneſle thereof bau ä 
vv de determined dy the Jaltices,.4c. Quan rationabilisdeberiefle” fipis wot 
definirar , ſed omnibus c ircumſtantiis inſpectis pender ex julticiariotury di- 
crerione ; And fo ft was wjaygon C. B. beten Sellers Brady; P. 
| 9, Jac. Rot: 1845. Vide Co. I. 4. 4. b. 
lui. 58 An .avvowſon vefcends to tws Toparconors, ons of them being Ver 55-5. 30 
lin want in watd, the Guatvion marties with ebe elder, the 5H 
bi Cyurch ts boyd, theGenrvian pieſonts in the name el both the Kae, 
ning bay RI void (gain when the younger ifericomes cofull 
N Mall have the P2oſonitatton, ﬀ the 
or 


1 brakeets ko this Wal ve Cato the comm 
Kas ee 5 the pislentment was belode w both their 
Mes: + Fc tameſi, botaetſe ft-map be imputes to the tony e The Ba- 
ety Pons Womo not pes min dis amd his wies name, whenye'hapfull 
ner to do it, acc to Max, 1171. 
* 755 ent dz din befovc their agreement at theit 2 coſts, Dyer 11. 10. 
a gr e but et it be at the eolbs · ol either party, it is caule & 34% 35 H. s. 


Verdig. 
| 4 "payremettt'that neren aud uwötvin 3 cee t im. 
» lers 4 — 
umd 62 Vide Max. 178. 22. 
. th 63 It a Pardon of a Church and A. be Tenants in Common of a Co. l x1. 49.2 


pat com- Wood, and A. enddavdurs to make Malte, the Parten fo2 thep2eſerva- * - in 1 
nog, of tion ol the.timber teczs Wall have a pzohibttion againſt him, that be i fordt ca 


mant, make Wafts and the reston thereul ty dato to be; To) That iftthe 
Parton ol a Anne n his pꝛi⸗ 
be Path Arts e e e e 009 146 ie 
alu 5 e 
ro d e Party fl ore 6'bs ontowsy; ne 
Kn in theo ancient recoꝛds Tate coor r wy 


i ale he 5 1 by the 07 en mmon 
pꝛehibit ton out ofthe Chancery, ac. Vide F. N. B. 49. 3. 49 A 
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11 K. 7. 12. b. 64 A man binds himtelte and his heirs in an obligation having heirs Land 
and leaving lands both of the part of the father and ol the mother; Jn charged 
this caſe , both the heirs ſhall be pzopozttonably charged. Co |. 2. 25. b. 


4. In the caſe of Bankrupts. 
Dyer 186.68. 65 The Statute of 1 M. 7. ozdaines , that all Fines, whereupon Fine. 
2 Eliz. pꝛoclamations are not dueip made, by reaſon of the adjournment of a- | 


ny term by Wzft , ſhall be as god, as if that terme hav bien holden 
fromthe beginning to the end, and p2oclamations therein made ac: 
co2ding to the Statute of 4 H. 7. 24. The ſatd Statute of 1 M. ſpeaks 
of the adjonrnment of the whole terme, pet if part of ths terme be 
onelp adjourned that is taken to be within the equity of the ſame 
Statute, as it hapned in 2 Eliz. when in Tr. T. there were but two 
daes dies juridici. 
Dyer 230. 36. 66 A Servant makes a bill, teſtifying the buying of ware to the Conn U 
6Eliz, uſe of his Paſter , and this without ſeal , in which he binds himſelfe to ſerram 
pay the debt; In this caſe > debt lyeth not againft the Servant , but 
action upon the caſe ; fo it is the debt of the Maſter, and the Aſſumpſit of | 
the ſervant. Alfords caſe, | 
Hob.g1.the 67 IntheStarre-Chanber in a cauſe betwen the Lozd William How- Teaau rj 
L. w.Howards ard Plaintif , and Bell and others Defendants, It was holden by 
caſc, 14 Jac. Coke and Hobert, that the Tenants of a Pannoꝛ clafming Tenant 
| right (which the Plaintife being Lozy of the M annoꝛ ſuppoſed to be 
vold in Law) might all joyne together in a peaceable manner, to 
vefend the cauſe , being common to them all; and therefoze , though 
ſome particular perſons were ſued, pet the reſt might defend the ſuit 
upon their common charge: And the reaſon was, foz that, the title be⸗ 
. ing one againſt all , There was in effec bat one defence , and one De- 
fendant , foz the trial of one mans caſe tried al; And therefoze the 
6 Courts ol Juftice. do every day deny them tobe witneſſes one foz a- 
nother in ſuch general caſes, as in caſes of Common, Modus deci- 
mandi, and the like, wherein alſo it is many times o2dered foz atoty- 
ing of maltipiicity of ſuits, that a trial be had in one mans caſe foz 
all; How therefoze as they are acknowledged parties to their pzeſu- 
dice in defence, fo likewiſe reaſon; requires, that thep Could be fy 
like manner allowed to be parties foz their advantage : And ſo it was 
ſaid, it hay ben ruled in that Court befoze in the caſe of the 100 
Grey of Groby; pet the Lozd Chancelloz ſemed to bs of a contrarp 
mind, and cite» a Pꝛeſident to that purpoſe in 8 Eliz. 
Hob. 120. 68 Law doth not alow any man to ftrtke in pꝛivate revenge ,,..., 
of ii woꝛds, And the reaſon of the wiſdom of the Law in that caſe fs, dos. 
- becauſe there is no pꝛopoꝛtion bet wien woꝛos and blowes; but he that is 
ftrucken may ſkrike again, per Hobert in the Lozd Darcics caſe of the Gove 
N3Cth,againft Gervaſe Markham. ; gh 


58. In quo quit delinguit, in eo de jure, off puniendus, = * 


Co. inſſ. pars 1. 1 If a Keeper ofa Parke kill any Der without warrant, 03 fell 0z a yartrc 
133. b. 2. cut any Tres, Mods, oz Under was, and convert them to his own feir: - 
uſe , it is a fo:ſeiture of his office; foz the deſtrudton of vert is, by a bern 
mean,peftrueton of veniſon; s it is aifo it he puli down p lodge, oꝛ any 
houſe within the Parke, wherein hap is uſed to be put foz f&ving of the 
- Deer 03 thelike , it is a fozfefture of his Dffice ; foz, in quo quis delin- 
quit, ined de jure eſt puniendus. 
Co.1.3.11.b.4.- 2 At the Common Lam, tt a common perſon had ſued a Recogni - Good: lib 
Sir william ante, 03 Jud los debt oz damages, he could not have had the — pity 
Kerberts calc. . body oz lands of the: een in execution; but in ſuch caſe mould f 
- have hap execution .anelP of his 7005 and Chattels, 030k gratne * Tafel 


* 
Modi 


4 
£5 


wlh 
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ſome / other p2eſent p2ofit , which grew upon the land; fo2 which pur: 
pole the Common Law gave the @heriffe power , either by a Levari 
facuas, to levie them upon his Lauds and Chattels, oꝛ by a Fieri facias, 
upon his Gods and Chattels ; fo2, in as much as he failed to ſatisfie 
the debt and damages by his Gods and Chattels, 02 þ iCues and p2ofits 
of his land, reaſon raguired, that they onely ſhould be taken in execu⸗ 
tion, and not his body oꝛ lands: On the other ſide, if a man commit 
any foꝛce; foz as much as his bodp is a chief agent therein, the Com- 
mon Law doth then ſubject his body to impꝛiſonment, which is the 
higheff execntion > whereby he lofeth his liberty until he hath both ſa- 
tisſted the party , and made fine to the King ; and therefoze it is a rule 
fn Law, that in all actions quare vi & armis, a Capias lfeth, and where 
a Capias lieth in p2oceſs, there (after judgement) a Capias ad ſatisfaci- 
by endum lyeth , and there alſo the Bing ſhall have a Capias pro fine; And 
with this agrees 8 H.5.9. 35 H.6.6. 22 E.4.22. 40 E. 3. 2 5. 49 E.3.2. and 
many other boks; Yowbeit by the Statutes of Marlbridge cap. 23. and 
Weltm. 2. cap. 1. a Capias was given in accompt (fo2 at the Common 
Law the pzoceſs in accompt was diſtrefle infinite) ann after by the Sta⸗ 
gh tute of 25 E. 3. cap. 17. Such p2ocefle was giren in debt, as in accompt; 
xc, Amd as concerning the other aboveſaid Wizits of execution , vir. 
a Levari facias, And a fieri facias, they ought to be fued within the year af- 
fer the Judgement, oz the Recogniſance acknowledged, etherwiſe 
at the Common Law the Plaintife 02 Conuſe was dꝛiven to hia w3tt 
of debt: Powbeit now by the ſtatute of Weſtm. 2. cap. 45. a Scire tacias is 
given, and by the ſtatute of Welt. 2. cap.18. Cum debitum fuerit recupe- 
ratum, &c. the Elegit is given fo2 a moity of the land, c. which was 
the firſt Ac , that ſubjected land to the execution of a Judgement oz 
of a Recogniſance, which is tn the nature of a Judgement (F. N. B. 
265.2.) Amd by the Statute of 13 E. 1. De mercatoribus, 27 E. 3. cap. 9. 
de 23 H. 8. cap. 6. upon a Statute Merchant, oz Staple, all the lands 
which the Conuloꝛ hath at the time of the Conufance, ſhall be exten- 
ded, fn whoſe hands ſoever they afterwards come, c. Yowbeit in debt 
anainft the heir upon an obligation made by the Anteſtoz, the Plain- 
tife by the Common Law fhall have all the land, which deſtends unto 
him, in execution againft him , and yet he wal not hive execution of 
any part thereof againſt the father himfelfc; but the reaſon hereof is, 
becatiſe otherwiſe the Plaintife would be without remedie ; foz the 
Common Law gives an acfon of debt agataſt the heir, and then if 
* de might not have execution of the land againft the heir, he ſhould 
vj reap no fruit by his action; becauſe the Chattels of the debtoꝛ belong to 
the Exetutoꝛs o2 Adminiſttatoꝛs, ac. 
Goods too 3 Che Statute of 13 E. 1. (called the Statue merchant) binds all the pl. Co. fa b. 3. 
m" 2ppray- lands ol the Coniſoz to the execution, and pꝛovides , that they ſhall in Partridge 
—— be delivered to the Coniſ upon reaſonable extent, and ſpeaketh not a vers Strange 
„od ot the delivering them to the extendoꝛa, in caſe they extend them and Coker. 
| too high; yet they thall be deltvered to the extendoꝛs, in that caſe , by 
the equity of the Statute of Acton Burnel made befoze (viz. anao 11 E. 
1.) which ſaith, that the gods p2ayſed tos high ſhall be delirered to 
the Pꝛayſoꝛs themſelves at the rate they ſet them; Foz reafon requires, 
that they ſhould be puniſhed by the ſame meanes, that they intended to 


to paniſh others, Vide Max. 57. 44 and 57. | 
4 Quum autem fugerat Adonibezek, perſecuti ſunt eum ( Iſraelitæ) & L. ad. cap r. 


prehendentes eum, amputarunt pollices manuum ejus, & pedum ejus, tum ver. 6, 2. 
dixit Adonibezek ſeptuaginta rege, pollicibus mannum ſuarum, & pedum ſu- 
orum amputatis; colligebant ſub merrla mea; quemadmodurn fec is fic rependit 
mihi deus, &c, 
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59 Omne majus continet in ſe mins. 


NS are Gran oft, 


x Albeit by the Statute of 13 El. cap. 10. Eccleſtaſtical perf 
in exp:efſe terms reſtrained from making any effates of the lands, cleGagicy! 
which they hold in right of their Biſhopzicks , Colledges, Churches, pcrſow, 

tc. other then fo2 one and twenty years , and thꝛee lites from the ma- 

king of them, yet may they make Leaſes foꝛ leſſer terme 02 fewer 
lives, ac. 25. 6 | 
Co. ib. 45.b.3. 2 Jn the Kings caſe this woꝛd Committo deth amount ſometimes to conmigu 

Oy a N — he ſaith, Commiſſimus de W. de B. offic ium Seneſchalliæ, impomæ 
&c. quam diu nobis placuerit, andby that woꝛd alſo he may make a Leaſe; Leaſe, 
and therefo2e a forriori a common perſon may do the ſame. 
Co, ib.52.b.z, 3 Acuſtome ofa Pannoz, time ont of mind uſed , was to grant Copiholy 
Hill. 39 El. in- certaine lands, parcel of the ſafto Pannoz, in J imple, and never grantabley 
ter Stanton & any grant was made to any and the heirs of his bodp , foz life, o2 fo; ws — 
auen; "egy year3; And the Loꝛd ot the ſaid Þannoz did grant to one by Copie foz — 
3. —— Lag lite, the remainder over to another, and the heirs of his body: And 
caſe & I. 4. 23. tt was adjudged, that the grant and remainder over was god; foz 
a. Gravenors the Lo2d having authoꝛity by Cuſtome , and an intereſt withall, might 
caſe, grant any leſſer eſtate ; becauſe in this caſe the Cuſtome , that ena- 
bleth him to the greater enableth him to the lefler , Omne majus conti- 
net, &c. It is otherwiſe where one hath but a bare authozity, cc. 17. 
Co.ib.68.a.z. 4 Fealty is a part of Yomage, and incident unto it; becauſe all the 
wozvs of Fealty are compꝛehended within Homage. 
Co.ib.223.2.3, 5 A manbefoze the Statate ofQuia emptores terrarum might have made Reftrain: 
a feofment in fe , and added further, that if he oz his heirs did alien lien good, 
without licence, that he ſhould pap a fine, at that time this had ben 
good; So like wiſe it is ſato, that then the Loꝛd might have reſtrain⸗ 
ed the alienatton of his Tenant by Condition; becauſe the Lozd had 
then a poſſibility of reverter ; And therefoze it is fo ſtill at this dap in 
the Kings caſe; becauſe he may reſerve a tenure to himſelte, xc, 
Licl.$.418. , © Whena man makes a feofment of lands lytag tn ſeveral towng Cut 
Co.ibid.25 3.2, Within the tame County, Livery of Seiſin given ofthe land lying in one 8 1 
4. of thoſe towns in name of alithe reſt, ling in the other towns, wil County, 
paſſe the eſtate of all to the Feoffe ; And therefoze a tortiori it ſems 
god reaſon, when a man hath title ot entry into lands oz tenements 
Iytag in divers towns within the ſame County befoze any entry by him 
made, that by entry into parcel thereof in the name of all, the ſeiſin 
of all is veſte3 in him, as well as if he had adually entred into every 
parcel : Foz, ff it be ſo in a feefment paſſing a new right, much 
mo2e it ts toz the reftitutton of an ancient right, as the wozthter and 
moꝛe reſpeced in Law, ec. | | | 
Co. ibid. 266, 7 Jfa man in p2ifon ſhall not be bound by a recovery upon default A pr 
2. 3. foz want of anſwer in a Court of Recozy in a real adton, which is bound for: WM, | 
mattter of Recoꝛd; A multo fortiori avefcent in pais, Which is a-mat, 4" 
ter of Ded, ſhall not foz want of claſme bind him that is in pꝛi⸗ 
ſon, tc. x 
Co. ibid. 8 Astheargument a minore ad majus doth ever hold affirmatively, %o 
ſo the argument a majore ad minus, doth ever hold negatively, and the nor: Neg q, 
reaſon hereof is this, Qucd in minori valet, valebit in majori ; & quod Afumany. . 
in mayors 650 valet, nec valebit in minori. 
Co. Inſt. pars 19 At the Common Law betoꝛe the Statute of Non- claim (Anne 34 Oac oueſ 
262 E. 3. cab. 16.) and in the Stat. ot 4 H. 7. cap. 24. It a man that had ti⸗ Realm va 
Littl. S. 447. tio of entry t1co lands, had not layed his claim within a eat anda day, band 
after a t᷑ e le yes of the tame land, he had loſt the land foz-ever ; Bows de 
beit in cyat cale, tif he that had ſuch right were out of the Realm at the 
time 


Co. Inſt. pars 1 
44 b. 1. 
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time ol the fine lebied his title had been thereby ſaved: And if againſt 
a fine which is a matter ok recoꝛd , the title of a ſtranger ſhall be in that 
caſe fave ,, much moze again a deſtent, which is a mattet in fait, ſhall 
the entry ol him that is out of the Realm at the time of the deſcent caff, 
tc. be p2eſerved ; ſo that he map well enter at his teturn, notwithftand- 


ing ſuch delcent, 1. 
„ . i. 10 A the Plaintiff after: favgement releaſe all demands; the execu- Ca 
ak of al. tian ts diſcharged: Alſo by a releaſe of an demands a actons real, perſo- . - 
ah all nal, and mixt, are diſcharged, Likewiſe Appeals, title 02 right of entry, Liccl. 6. 508, 
rs Ke. Ment-lervice, Rent-charge, Went-ſeck, Common of Paſture; ic. A war⸗ 
tant. which is a Covenant real,and all other Covenants teal « perſonal, 
Eftovers, all manner of Commons, and pꝛoſits apprender, Conditions 
beko ꝛe they be bꝛoken oꝛ perfozmen, and alto after; Annutties, Retcognt⸗ 
ſances> Statutes Merchant, and of the Staple, Obligations 3 Con» 
tracs, ac. All theſe and divers others by the woꝛd Demands, are telea⸗ 
11 ſedand diſcharged; becauſe that woꝛd, being of ſo large an extent, con⸗ 
tains them all, ac. | 4 7 
þdiſſeila of 11 A Difletſo2 cannot difleiſe the Loꝛzd of the rents and ſervices Co. ib. 322. b. 
n wickour ppithout the attoꝛnment of the Tenants to the Difſeiſo2; Foz ſceing an 4. 
2 attoznment is requiſite to a feoffment, and other lawful convepances; 
A Fortiori, a Difſetſoz, oꝛ other w2ong voer ſhall not gata them without 
attoznment ; The like law is of an Abatoꝛ and an Intruder. 
a 12 "Where the Stat. of 3: H. 8, cap. 2. (made fo the ſappzefſion of c,,, 36% 
* Maintenance) pꝛohibiteth buying, ſeltfng, ic. ot any p:etenced rights 4. vide na 
02 titles in the plural number ; nevertheleſſe any one right is within 40. 
ä thit Statute; ec. Pl. Co 83. & 86. Partridges caſe, Vide 40. | 
alughter. 13 By'a pardon of murther, Pan-flaughter'is alſo'parvoned, Finch 21. 
nt. 14 An attaint fuppoſing a Uerdfc to have paſſed betoꝛe two Juſtices,  Fiach, ibid. 
whereas it paſſed befoze four, is good enough,” : | 
every. 15 A recovery pleaded of thꝛ acres where it was of ſix , is good e- Finch, ibid. 


nough. | 
16 Aconditfon, that J ſhall not enfeoff I. S. is bꝛoken, if J enfeoff I. Finch, ibid. 
S. and I. D. e ; 
17- A Copy: holder of a Pannoꝛ, where the cuffome giveth liberty to Finch, ibid. 
demiſe — fee , may demtſe to an leſte eſtate without other pꝛeſcripti⸗ 
on. Vide 3. * | 
1$ Where the cuſtome is, that aman ſhall not deviſe his lands foz a- 18 E. 3. 8. 
ny higher eſtate than foz terme of life; Pet tf a deviſe be made in ke, 
and the Deviſe claim but fo2 life, the deviſe is good. Finch 21. 

19 By the Dtatate of 32 H. 8. cap. 1. that gtveth power to deviſe two 2, & 3 P. & M. 
parts of ones land, a deviſe of the whole had ben good foz two parts, al» Dyer 150. b. 
though the Stat, of Explanations (34 & 35 H. 8. cap. 5.) had not been 
made. Finch 21. 5 | 

20 An eſtate of Fee:ftmple conveyed to the Feme fox her joynture, Co. l.. 3. b. 
and in ſatisfagion of. her Dower is a joynture within the equity ot 27 7#779n5 caſe. 
H. 8. Foz ik an eſtate fo2 life be a competent livelihood. fo2 her, much 
moze an eſtate in F&-fimple, ac. Dir Morrice Denurs caſe. Dyer: 8 El. 

ö 248. a 7 | P , p ; 7.3 
"Wo, vi= 2 Where the cuſtome of a Copihold Panno? is to grant Copihold Co.1.4. 29. b.4. 
"Ke. lands foz one, t wo, oz th2e& lives, there a grant to à Feme Durante vi- 
duitate is good; oz that is a lefſe eſtate , and therefo2e included in the 0+ 
ther, 4c. Downes caſe. 53 | | 
22 This woꝛdo (Attaint of murther ) in the Statute of 3 H. 7. cap. 1. Co. l. 4. 46. a. 4. 
dall not be meant onely of a perſon that hath judgement of life, but alſo in Kath. vote 
extended to a perſon convicevby confeſſion oz vervid ; fo a perſon at» caſe. 
taint is a perſon convict and moze, 36. © 200 
| | 1129 A | r 23 Albeit 
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23 Albeit by the erpꝛeſſe woꝛds of 1 E. 6. cap. 14. Eftates in Fe- Superſtitou 


4.in Adams ſi mie ( given to ſuperſtit tous uſes ) ſem onely to he given to the King, s. 


& Lambert 
caſe. 


Co. l. 5. pars 1. 
6. b. 4. 

The Kings Ec- 
c leſiaſt.cal 
law, 


Co. I. 5.6.b.1. 
The Lord 
HMountjoys 
caſe, 


Co. I. 5. 29. b. 
4. in Princes 
caſe. 


Co. l. 5. 9 f. a. i. 
in Hees ca ſe. 


Co. ] 5. 1 5. a. 
1. in Hades 
caſe. 


Co. I. s. 13. 4.4. 
in the eaſes of 
pardon. H, 
29 Eliz. 


Co. 1.6.56.a.1. 
in the Lord 
chandos caſc. 


(ſoz the woꝛds are, To the finding of a Prieſt to have continuance for ever, 
&c.) pet that Stat. by conffruction extends alto to every leſe eſtate, as 
ta an eſtate in taile fa2 life, ac. | 

24 Ik by the proviſo of 1 Eliz: cap. 2. the Eccleſfaftical juriſdiction of 
Arch-Wiſhop3, Biſhops, and other interiour DEicers is ſaved ; lo that 
they may Ei puniſh by dep2ivatien and other Cectefſaſtical cenſares, 
all fuch as wall dep2ave the book of Common Paaper, notwithCanving 
by the lame Aa there is other pꝛoviſton mays fo? the puniſhment of ſuch 
offenders beſoze tempoꝛal Pagtiſtrates ; Such moze fhall high Commil- 
ſioners ( authoꝛiſed by another Statute of the ſame year , cap. 1.) have 
power to infliq due punichment fo the like offence ; albeit in the ſaid Ag 
of x Eliz. cap. 2. there be na ſuch p2oviſion made fo2 then ag fo2 Bich⸗ 
ie Becauſe, Cui licet, quod majus eſt, non debet, quod minus elt, non 
ICere, , 

25 The woꝛds of the Statute of 1 Eliz. concerning leaſes. to be 
made by Bishops, ic. are thefe, ot her then for the terme of 21 yeares, or 
three lives ( without ſaying, or under ) aud pet a leaſe ſoꝛ a leſſe term is 
good: There is alfs the fame expoſition of the Stat. of the 13 Eliz. cap. 
10. whereof the wo2ns ( as to that point) are the ſame, 1. 

26 Jn Princes cafes in the 5 Rep. it was ſaid, that it was adjudged in 
a cafe between Verc and Jeffres iu tempore Reg, Eliz. That where one 


The high 
Commiſig 
may cenhye 


epra yen o 


the Comm 
Prayer, 


Lea 


ſes by k 
Clergy. 


Adminiſm 8 


the ſame P2ovince pꝛetending that he had bona Notabilia in divers Dio- 
ceſſes, committed the adminiſtration, «c. This ad miniſt ration was not 


void; but ongly votaable by ſentencs; becauſe the Petrapolitan hath 


jurif@iaion over all the Diocefſes within his P20vines : But if an Ozvt- 


nary of a Dioceſſe commit the adminiftration of the goons , when the 
party hath dona Notabilia in diuers Dioceſſes, fuch avminifiration is 
merly votd, as well to the goods within ht: own Dioceſſe , ag giſe- 


where ; becauſe he can by uo means. have juriſdiction of the caute.. 

27 Aman allignes a debt unto Nun Eliz. by did enrofied in fatiſ- 
faction of a debt dne to her from him, as Coltecoz ot the Fifrecns., with 
proviſo, that tf the Lozd Treaſurer , aud. the Barons of the Exchequer, oz 
any two of them, fo2 ſome reaſonable cauſe ſhould diſallow t revoke the 
ſame, that then it Gould be void: Am this cafe revocatian by chret of the 
Barons ſhall be ſuticient; foz if thꝛee both:it , two oth it at le aꝛſt ca. 

28 Ik a man tender moꝛe money their he ought to pay, that is good e- 
nough; fu Omne majus continet in ſe minus, and the other oughttere- 


Three 1. 
cludesua 


Tender di 
greater i 


ceive fo much tbereet, as is dus unto him: Quando plus fir. > quam fer! 


debet, videtur etiam illud fieri, quad faciendum eſt: Et in majore ſumma con- 


tinetur minor. 


29 In the general pardon of the 28 of Eliz. Burglary was excepted ; Aan 


and the reupon the Judges wers than moved, whether the attainder of 
Burgiary was thereby alſo excegtas; And it was reſolved that it was ; 
Foz if Burglary it ſelfe was excepted, white it was yet doubtful, whe- 
ther it would be found Burglaty, oꝛ no, and befoꝛe it did appeare to the 
eye of the Lam to be fo ; a fortior: mh Bur glary appears upon tecoꝛd 
by judgement of K aw, it ſhalt he excepted, 

30 By the grant of the Panno2, without this wozd , of the reverſion, 
the reverſton ſhall paſſe , albeit at that time the Gꝛzantoz had not the 
Mauna in poſſeſſion; but in reverſton; foz this wozd Mannor includes 
alt eſtates, ant degrees ai eſtates, ot oꝛ in the Panna: Ag if A. gives 
the Maunos of B. to 3. in tatle, ann after the Donoz is attainted of trea⸗ 


ton, whereby the King is ſeiſed ol the reverſion, and after by his Ket⸗ 


ters patents grants Manerium de D. to another and his heirs; In this — 
albeit 


Burg 


doned, 


on of bay 
had goons onely in an inferiour Dioceffe , pet the Metropolitan of Nori 


lay 


By the 
Manno 
yerlion | 


ſeth, 
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albeit the King grants the Patino2 of D. is in paſſeNſon} pet the reverſion 

Gall paste; for the King hath an effate (vn. the teverſſon in fee ) grant 

able in Him,x the effate tafle of the cemmon perſon ned not be-recited.xc. 

1 73: 7 If the King be Tenant purauter vie, and makes a leafe fbꝛ forty cal 

cived, bears; Mere, albetk the King (having but an eſtate pur auter vie) cannot in Englefeilds 
abſolutely contrac fot a leaſe of fozty years; yet without any recital 62 caſe. 


Tr 


b mention ot the eſfate koꝛ life, the lesſe is god; fo2 the leaſe fo? years fs 
a in judgment of Lawleſſe thin a leaſe pur auter vie, and the Ning doth no 
50 wꝛong oz pꝛejadite to ary by ſuch a demiſe, nefther pet is he vecefvey in 


his grant, becauſe in judgement of Law, that is a leaſe fo2 foꝛty pears, 

if Ceſtuy que vie ſhall ſo long live, ac. ; $3289 
= It fo2 an amerciament upon an offence committed cut of à Court . | 
Fine in a court 4 t and found by the Jury (whereof the Juty onely have confſance and 22 fe ry 
72 fo2 which they onely are to impoſe the amerciament ) the Low of if. 
| the Liet hath power to diſtrain, dc. Puch moꝛe fo2 a fine tmpoſed by 
the Steward in Court fo2 ſome contempt, dc. committed in the Court 
it ſelf (and whereof the Steward only hath conifance) ſhall the Lo ac. 
di ſtrain the gods of the party offen>ing, and impound them, ec. oꝛ elſe 
make ſale thercof at his election, ac. * | 

33 It a man upon a grant reſerve unto himſelfe power to make lex- ( . g „ b. 
ſes, ſo that they ſhall not excœd 21 years, o3th2ee lives ; In that caſe, in — . 
he may make leaſes cf 99 years, if any thꝛee ſhall ſo long live; becauſe caſe. 
ſach a leaſe exc&eds not thꝛœ lives, but is in truth leſſe; fo2 an eſtate 
fo2 years, which is but a Chattel, is leſſe in eſtimation of Law, than an 
effate fo2 life, which is a Franktenement, 

24 When an Officer hath power to make allignes, he hath-power, . ; | 
implicite, to make Deputies; Fo2, Cui licer, quod majus eſt, non debet, 1 fares 
quod minus elt , non licere. And therefoze when an-office of Steward: $þ;ew5burics 
ſhip, 02 the like, is granted to one and his heirs, he may thereby make caſe. 
an Alligne, and (by conſequent) alſo a Deputy, ec, | 
35 In Mackallyes caſe in the 9 Rep. exception was taken to the In- .. 65a. f. 
dickinent, viz. that the pꝛecept was to arreſt the Defendant , Si inventus in Hackallyes 
forer infra liberrates Civitatis prædicti ( viz. London) And the Indictment eiſe. 
was, Quid in parochia Sancti Martini Bowyer Rowe in Warda de Farring- 
don infra Londinum prædict. the Ber jeant arreſted him, and ſo he pur ſu⸗ 
ed not the pꝛetept; foꝛ the p2ecept was infra libertates London: But 
not withſtanding that exception the Andiament was reſolved to be god 
becatife the ſafd Pariſh and Ward in London ſhalt be intended to be 
within the liberties of London; Fol t heſe woꝛds, liberties of London have 
alarver extent. than the wo2d London, ind do include in them the Citte of 
London it ſelf, tt. 
es ofthe 36 The Juſtices of the K. Bench are taken to be within the woꝛds of p Co. 1%. 1186 
os Bench Tat. ol 2 E. S. cap. 24. (which oꝛdaius, that fo2 the tryal of acteſſaries in ano- 2. in che Lord 
Juſtices of ther T ountv, than where the pꝛtactpal was indid ed, Certificat of the An- Sanchiers caſes 
rag vicment of the pꝛincipal ſhall be made to the Juſtices of Gaole delivery 
Mee nd of Oyer and Terminer; befoze whom the accelſary ts to be tryed, tc. ) 

: fo that the Juſtices cf the R. Bench are the ſovereign Juffices of Gao! 
delivery x of Oyer t Terminer ; and thcrefo:e they are included within the 
tame wo2ds; And upon the ſame ground it ts holden, in 7 E. 4. 18. & 4 H.7. 
18. that if an indi o ment of foꝛcible entry be removed into the Kings Bench, 
the Juſtic es ot that Bench ſhall a wat reſtitut ton, and yct the SD: at. of 
$ H. 6. cap. . ſp-aks onely cf Juſt ices of Peace; but the reaſon is, bes 
cauſe the Juſtices of the Kiygs Bench have ſovcreign and ſupꝛeam autho⸗ 
rity in ſuch cafes { And theretoꝛe in the L oꝛd Sanchiers caſe in the 9 Rep. 
the Jufffces'of the Kings Bench wꝛote (accoꝛding to the laid Ad of 2 E. 


er Cl 


SYS 


6.) to the Juſtices of Gaole delivery in London, befoze whom the P2ins 


cipal'was tryed, ic. who th:reupon certified the reco2d accowdingly, ec. 
Ff2 37 Lhe 
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Co.l.11.60.2.3z 37 The Statute of 22 Eliz. cap. 1. which ozdains , that every per- Actain pry 
Doctor Foſters ſon, 4c. being lawfullp convicted of not geing to Church, dc. ſhall foz- ban can 
caſe, leit xx l. per menſem, xc, fems to intend oneiy convidion by : verdict ; 

becauſe that being a penal Law ſhall not be underffo by equity ; Vet 

tn that caſe he, againſt whom any judgement is given, either upon a 

Nihil dicit, 62 upon an inſufficient plea pleaded , and demurrer there- 

upon, is convict within the purview of the ſame Stat. Fo2 albeit this 
will not follsw, Such a man is convict, therefore he is alſo attaint, and 

judgement is given againſt him; Pet this is a good conſequence , Such a 
man is attainted, or adjudged”, ergò, he is convict: es he that is at⸗ 
tainted > oꝛ againſt whom judgement is given, is convict , and moꝛe, 

EC, 22. 
F. N.B. 56. r. 38 In a wit of Waſte, if the pꝛemiſſes thereof rehearſe, Quare, Watte. 
cum de Communi Concilio regni noſtri Angliæ prov iſum fit, quod non liceat 
alicui facere vaſtum, &c. in terris, domibus, boſcis, & gardinis; And in the 
end of the ſame Wit it is alleaged, quod defendens yaſtum fecit in terris 
onety, oꝛ in boſcis onely, oꝛ in houſes onely ; yet is the Mit good; Foz 
omne majus continet in ſe minus, &c. 

F. N. B. 136. f. 39 At the Tenant holds by the ſervices , by which the Meſne holds 
over, and alſo by ſome other, this is god equality to have acquital, be: 
tauſe it is ſuch and moꝛe, tc, ? 

F. N. B. 150. p. 40 Glanvile faith, that ad oſtium eccleſiæ, man cannot aſſigne fon Donerug 
dower moze, than a third part, and if he doth, the Feme wall be n. 
avmeaſured ; Yowbeit he may well aſſigne her lefle ; Omne ma- 
jus, EC. | 

pl. Co.$3.2.2, * 41 "Where the Statute of 32 H. 8. cap. 9. p20hibiteth the buying 02 Picrenel 

Partridges felling ot any pzetenced rights 02 titles in the plural number; pet the ritle, &, 

= buying 02 ſelling of any one right oꝛ title ts alſo pzobtbited by the ſame 

Co.lnit.par2]- Statute; ta the ſingular ts included in the plural. Pl. Co. 86, b. 3. per 

TT Hales, Partridges caſe. Vide ſupra 1 2. 

PI, Co.86.2.4- 41 Wye Statute of the 1 H. 5. cap. 3. recites , that ſome people do Eny in 

in Partridges of late uſe to forge divers falſe deeds and muniments, 4c, And therefoze it land, 

cafe pe Hales. onatnes, that the party ſo grieve, map have his ſuit in that caſs » et. 
Pere, that Statute ſpeaks of falſe ves; ec, in the plural number; pet 
i a man fo2ce one falſe ved onely , he all incurre ths penalty of that 
Statute : Wo likewiſe the Statute ol; R. 2. cap. 7. fozbios., that none 
ſhall make entry into any lands oꝛ tenements, except in caſe, where en- 
try is given by the Law; Yet if one enter onely into one tenement, he 
ſhall be puniſhed ; notwithftanving that Dtatate is in the plural nums 
ver foz the plural number contains in it the ingular number and 
moe, ic. 

P).Co87.2.3. 43 Where the Dtatute of 32 H. S. cap. 9. pꝛohtbits the buying, qc. of Pura 

Partridges any p2etenced rights, ec. a leaſe foz years is pꝛohibited, as well as an ke: 

caſe. fate in ke, in taile, oꝛ fo2 lite; fo2 under the woꝛd (any) the leſte e⸗ 
ffate ſhall be contetned in the greater : S alſs the @tatate of 23 H. 6. Set 
cap. 10. pꝛohibits that no Sheriff ſhall let tofarme in anp manner his 

County, #c. whereby he is reſtrained to let to farme any part of his 
County, becauſe the lefſe is contained in the greater, ic. | 

Co.l.5.pars 1. 44 Jt was avjudged in the Coutt of Common Pleas hy Dyer, Weſton, — 

24. b. 4. in the and the whole Court, that a Deane oꝛ any sther Eccleſtaſtical perſon — 

— Eccleſialti- may teſigne to the King, as vivers did to King E. o. becauſe the King xng. 

callaw. path the antho2ity of the ſupzeam O1vinary ; Foz, Cui licet, quod majus 
et, non debet, quod minus cft, non licere. 3 

Co. Inſt. pars 1 45 It the King by his p2erogattve may make one, that is an alien 2 

129. a. 2, bon, an abſolute Denizen, viz. Quòd ille in omnibus tractetur; — 

tur, kabeatur teneatur, & gubernetur, tanquam ligens noſter, infra dictum 
regnum noſtrum Angliz oriundus, cc. a fortiori he may grant to ſuch an A. 
| en 


Tenuwr, 


rament. 


cel 
Kc, 


uſe by a 


u kee · 


y Av. 5 936 o. the Common Law. 


lien a particular denization, viz. Quòd in quibuſdam curiis ſuis Angliæ 
audiatur ut Anglus, & quod non repellutur per illam euceptionem, fit 
Alienigena , & natus in partibus tranſmarinis, &c, to enable him ta ſue one⸗ 
ly ; 03 may grant him a deniʒat ion ſub conditione, it. 

46 It à man vevileth his land to A. fen life, and that after his ttceaſe 
tt ſhall be ſold by his Erecato2s generally; and make th oꝛ four E 
cuto2s, and during the life of A. one of the Exetuteꝛs vieth , and then 
A. dieth, the other two oz tha Executoꝛs may ten; ſꝛ the greater 
number includes thelefle , and the plutal number of Eretutors fit re: 
mains, whereby the woꝛds of the Mil are alſo ſatisſted; It is others 
wile, it ('defo:e the @tatnte of 21 H. 8. 4. ) he hav made but two Ex 
tutoꝛs, and one had died, oꝛ ff he had made I. S. I. N. and I. D. his Cres 
tutoꝛs by name, and one of them has died, foz then che wozvs: of the 
Mil had not ben ſatisfied, which in ſuch caſe giving but a bars power 
mult be thereby obſerved:ſo alſo ff he had deviſed it to be fold byHts ſorts 
in law (being three) and one dies , the other two might habe old it, 
but not ik there had ben onely two, and one die, oz refuſe beſope tale. 


V ide Rule 110. 21. Iſabel Goodcheaps caſe, 49 E. 3. In 
47 Lhe ſubmiſſion to an award betwtirt A. and B. was general, viz, 
of all actions, et. and the award was, that A. ſhauld pay B. 20 pound: 
And (in this caſe ) it was objected, that it did not appeare, that tho mat. 
ter of the arbitrament was the matter onely that was betwixt them, de. 
cauſe the ſubmiſſion was general of all actions, demands 4c. And thers⸗ 


fore if the arbitrament were not made of all the matters in controverſte, 


the Award was void: But the Award was adſudged gov, becauſe 
when the ſubmiſſion is general of all auions, ac. Generale nihil certi im- 
plicat 3 and therefoze it ſcands well with the generality of the woꝛos, that 
there was but one cauſe depending in controverſte betwirt them; And 
Omne ma jus continet in ſe minus. But tt is otherwiſe, where the ſubmif- 
fon fs of certain things in ſpectal, ec. | 

48 The Leſſ& covenants to cut notres , and gives bond to perfozm 
covenants the Leſſee cuts ten tres, and the Leſſo2 ſnes htm upon the 
bony, and afſignes foz bꝛeach the cutting of twenty tres, he pleads 
that he did not cut twenty trees, upon which they are at iue, and the Ju- 
ry found that he cut onely ten; yet javgement was given foz the Plains 
tiffe ; fop tho other tenne tres were but ſurplaſage > and omne ma- 
jus, ic. | 
49 A Pꝛebend of Sarum makes a leaſe foz ſeventy years, the Biſhop, 
Deane, and Chapter confirm (the Biſhop being Patron and Dzvina- 
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Co. I. 5 98.4. 2. 
dhe . 


Dyer 115. b. 6 
es | 


Dyer 338. 43. 
Elz. 9 


17 


ty) fo2 50 years and no moze ; In this caſe, the demiſe and all contefned | 


in the Andenture was adjudged god fos 50 years, 
60 Additio probat minoritatem. 


1 When you Ame it ſaid in any Book, that a man is ſefſe in fre 
without ſaying moꝛe, it ſhall be underſfod in Fe-\imple; and not in 
Fe-taile, unleſſe there be but unto it ſuch an Adottion, Fee-tàile, x6, 
Am theretoꝛe in Hcraldry the younger ſonnes gide the diikerences. And 
in France hy Monſieur (without any addition oz other title) ts to be un⸗ 
verſtod the Kings onely b:other , and by Madame( without moze ) the 


Kings onelp ſiſter ; and theretoꝛe they are ſaid in French to be Monſieur 


ſans queiie , and Madame fans queiie, viz. Without an other avvition 92 


title : But if there be in France any occaſſon of naming any other 302d 
wper and peculiar title, 


02 Lady, they are always named with — 
as Monfieur de Longe ville, Madame de Chevreuſe, c. 


61 A matter 


Co Inſt. pars t. 
189. a. 3. 1 
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61 A matter of higher nature deter mineth a matter of lower 
a nature, & rontra, F G 


Cos lag. pan 22 A a Tenant by Caſtle⸗guard do ſerve the Ning in his warre, he C. n 

1.83. a. 4. tad he -viſchargey againſt the Loꝛd, actoꝛ ding to the quantitp of te 
time that he was in the Kings holt. „ 20 Meg nu an: ba... 

Co. ib.115.2.3 7$322Ff there: be any ſuff icient pꝛot of recowy 02 W2iting againſt a p1e- A nc 
Eriptfon, albeifſach a recoꝛd og w2fting exceed the mema2y d2-P2oper wiring qu 
anz iuledge of any man, yet are they within memoꝛy of man; and wa hal 

ani the pꝛeſcription : toꝛ a matter in wꝛiting ſhall determine a mat⸗ 

ter in fait; anda reco:d oꝛ ſafficient matter in waiting are god memo» 
Nate :and therefo2e it is ſaid licera ſcripta manet, and when we will by 
Au retoꝛd oz mꝛiting commit the memo2y of any thing to paſterity, the 
pln ts, eradere memoriæ, tc. 4.3 IE HI | 
21 H. . + gf;Aanan hath liherties by pꝛeſcription, and after taketh a grant of The jj, 
ho tes by Letters Patents from the Ring, this determineth the 'E 
p!eſcription, fo: a matter in wziting determineth a matter in tai. 

Fo Finchjz 2; Co. l. 61/45; 2. 4. Higgens caſe. Vide ib. parl. aut. "my 

der . 5.4, an offence, which ts murther at the Common Law, be made ,, 

ke froeaſen; no Appeal ſhall lie of it ; becauſe the offence of murthtr is d2own: — 
a puniſhalle as treaſon-onely, whereof no appeale lyeth, tc. ba. 
nne 3 56 2 07: | 

Co. ib. 41.b. 4. 11% A A. be Tenant foꝛ lite, the remainder oꝛ reverſton ta B. fo2iife, Tenn, 
Nhthts caſe A. map ſurtender to B. Foꝛ, the eſtate of B. foꝛ term of his liſ ay, 

oon lite, is higher than an eftate foꝛ another mans life ; and therefoze if d 

Ajenant-fo2 life enfeott᷑ him in the remainder foꝛ life, this is a ſurrender ben 

a no foꝛfeiture : And generally from this ground it is, that eates 

Italwer natur ate owned in others of higher nature, when they met 

together in one and the ſame perſon : Hereupon alſo ariſethextinguiſhs 

Vo mme bet wien Low and Tenant, c.. | | | 

e _ 28:3 2; ta manbataganantonof Debt by bill in London, oꝛ Norwich, oz gt hi 

rn £0” rather infertour Court, and after bzing a wait of Debt in the er Ca. 
Fommon Plæas, thatfuit tn the higher Court, which is purchafea hang: baten 
ing ne uit in an infertout Court, hall not abate, as appears in 7H. 4 in aj" 
8. 853 H. 6. 1 5. Vid 41 B. 3. 22. K 7 H. 4. 44. Briminghams caſe. » 

Co. l. 6,45.2.2 7 After judgement upon an obligat ion fo2 Debt, ſo long as that juvge A lum 

12 Higgins, muntremains in fo;ce; the Plaintiff cannot have a ne w action upon th it #19; 

raſe.../ : .ohhination; Fos ag when a man hath a debt by ſimple contrad, if he * 
ttaſte an obligation foꝛthe ſame vebt, oꝛ foꝛ an part thereof, that taking 
of the obligation zetermines the koꝛmer contract (3 H. 4. 17. 1 1 H. 3. 9. 
9 E. 3. 50, 51. ) Do when a man hath a debt upon aa obligation, and by 
the o2dinary coarſe of: Þ aw hath judgement thereupon , the contract by 
ſpectalty > which is of a lower nature, is by the judgement of the Law 
, {changed into a matter of recozU, which is of an higher nature;; Vide 


{ 
f 


+ 


Aner 

ul 

rereg. u! ip 

„ A. C nn 4 2 * ce 

+ 2206 ih 6 8. Aa man hath an;annuity by deev oꝛ pꝛeſcription, and bꝛing a wt The lit 
a: -of Annuity, and hath judgement; So long as this judgement remains 
in koste, he ſhall never have a wait of Annuity moze, albeit the Annuity 
-be of-mberitantez but ſhall in that caſe have a: Scire facias upon that 

judgment; hecauſsithe matter of ſpectalty 02 pzeſcription is altered by Emu 

the {{noement intas;thing of au higher nature, Vide 37 H. 6. 13. Judg⸗ 

ment in an actiou ot᷑ foaging a faiſe ved is a god barre in another action 

anon thaſame foꝛger: But {f recovery be in debt upon an obligation per 

Juſticies; there notwithſtanding ſuch judgement , the Plaintiff may 

have an agion of debt upon the ſame obligation in a Court of Reco?d ; 


Fo2 the County Court being not a Court of Recozd, the obligation is 
not 
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not by a judgement in that Court changed into any other thing of an 
higher nature ; but ſo long as ſach judgement remains in fo2te + the 
Platatiff ſhall not have any other a&ton upon the ſame odligation by Ju- N. Ic. Rol. 
ſticies in the ſame Court: Yowbeit if a man be indebted upon an obli- 371. in Com. 
e · zul gation, and alter wards acknowleda a Statate Staple fo2 the tame debt, Banco. 1: H. 
and in full ſatisfaction of the ſaid obligation , in that caſe the Creditoz 42 Fa 
may ſue which of them he ple1ſeth ; fo a Statats Staple 02 obligation 
ud, in nature thereof, is bat an obligation recozvev ; and an obligation, be 
ben it of reco2d, 02 not of reco2d, cannot dzown another: Alto a bare ob» 
1 ligation, and an obligation fn natuts of a Dtatate Staple, are two bt- 
King bonds made by aſſent of the parties without pꝛoceſſe of Kaw, 
whoreaf the one hath no dependance upon the other, but in an action 
bought upon àn obligation, the ſutt is grounded upon the obligation, 
| as the edifice upana foundation, and the Plaintiff hath juvgement to te- 
| cover the debt due by the ſame obligation; ſo that by a ſadictat᷑ pꝛoteæd⸗ 
lt, ing and au in Law, the debt due by the obligatton fs transfo2:nev 
| and metamozpholed into a matter of recozy And a judgement in a 
Court of Reco2d is a higher matter, than a Statute Staple, Statute 
Merchant, o2 any recogntſance acknowlodged by aſſent of yartte?, with: 
ont judicial p2oceening. 
FR 9 In the KLozd Sanchiers cafe in the 9 Rep. it Wrs moved, whether the Co.1.9 118. b. 
mir. where fats K oh Sanchier might not, in the Term-time, be indictev, arraigned, 3. in che Lold 
je L. Bench vnd cormvided at Bewgate betoꝛe Commmiſteners of Oyer and Ferminer, pong _ 
k fo? thy County ol Middleſex, and it was rifotven that he couto not; Foz e Nia. 
the Kine Bench is moe than an Eire, and thetetoꝛe in the Term⸗time @2a1fe. Co. Ii. 
no Commioners of Oyer and Ierminer, og of Gadie vertbery, by the 10.73. b. l. 
Common Law, may ũt in the ſame County, where the Kings Bench 
fits ; becauſe in præſentia majoris, ceflat poreſtas minoris: And With 
this aecoꝛ os the 27 Aſfiſes, Pl. 1. Bat Carlifle and In weng, the two Con- 
feverates of the Loꝛd Sanchier, wers indictd ary attainted in London, 
where the murther was committed, defoze Juſtires ot Oyer and Termi- 
ner, in the Term · time; becanſe it was in another Connty, than where 
the Kings Bench late. 
Marthalie 10 At the Common Law the Court of Barſhalfighav furfforaton Co. l. 10.7 T. a. 
der the K. of Peas of the Crown, and had a generai authoꝛtty in effect , as Juſtf- & 73. b. in he 
hu. = ces in Eire had; fo2 they wers in pert the Mer gerents of the Chefe Ju- £2{< of he 
ſtice of England within the Miergs: Bowbeft after that bythe Statute 
of 28 E. 1. cap. J. the Juffices of the Kings Bentit were enfopney fo fol: 
low the Court, the general antho2ify of that Coart as to thofg parpoſes 
vanige» ; becauſe they being onely the Uicegercnts of the Chief Juſtice, 
in his pꝛeſonte their authoꝛity ought to ceaſe , for, in preſentia majoris, ceſ- 
far poteſtas minoris, &, : 
rr Sir Thomas Wyar being ſoifey of divers Pannoꝛs in tatte , the re- Dyer 115.65, 
matnver in H. g. in lee in the beginning of Wucen Maries reign foztettsũ P.M, 
them fo2 treaſon, whereby they eſcheat to the Queen. In this cafe; the 
effate tail was attorly oxtina, and the Nucen ts in of her ancient Fw&- 
fmpte executed / fo: tho cannot by in ol the Fe-ſmple veterminable up⸗ 
on the entaile, becauſe then there would be two Fe-ffmptes inthe Nu: 


er an 
J les 


lib 


Wytfch fs-abfurd ; Andtherefoe rather than ſo, the entatle ſh mer- 
ged in the Queens ancient F e-imple, | 

Errour, 12 An Exigem is retutnabis by the rel Octabis Mich. bat the watt of Dyer 211. 32. 
Orxigent was retarnabls Mente, andthe Detenvant was out- ia wet be: 4 tlc. | 


rotrt O abis and Menſe, amd this was adjavgeverro2 ; becaufeWe roll 
tsof moꝛs crodit than the wilt, and vdetermines it. 


62 The 
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62 The more worthy thing draweth unto it things of leſſe 
worthineſſe. 2 p16 


1 The body of a man is moꝛs woꝛthy than land, therefo2e land ſhall 
follow the nature of the perſon, as a Uillein ſhall make fre land tobe 
Uillein-land ; but Uillein-land ſhall not make a fre man to be a Uii- 
lein: So like wiſe the Kings land, which he hath tn his natural capact- 
Co. Inſt. pars ks ſhall be demeaned accoꝛding to the pꝛiviledge and pꝛerogattves of his 
1.15.b.3, body ropa]: As if the King hath iſſue a ſonne and a daughter by one 

Venter, and a ſon by another Venter, am purchaſeth lands and dfeth, and 
the eldeſt ſon enters and dies without iſſue, the daughter ſhall not inhe- 
rit thoſe lands, noꝛ any other F e-ſimple lands of the Crown ; bat the 
pounger bꝛother ſhall have them: Where note, that neither poſſeſſio fra- 
cris doth hold of lands, which are the poſſeſſions belonging to the Crown; 
neither pet doth Half-bloud make any impediment to tye deſcent of lands 
of the Crown, as it fell out in experience after the deceaſe of E. 6. to 
Quckn Mary, and from Queen Mary to Quen Eliz. both which were 

bol the halle blood, and yet inherited not onelp the lands, which King 
Edward and Que n Mary purchaſed, but alſo the ancient lands parcel of 
the Crown, A man, that is King by deſcent on the part of his mother, 
parchaſeth lands to him and his heirs, and dies without iſſue, this land 
wall deſcend to the heir of the part of the mother; whereas, in the caſe 
of a Subject, the hetre of the part of the father ſhall have them: o Ring 
Henry the eighth purchaſed lands to him and his heirs, having iftue two 
daughters, Nuen Mary, and Queen Eliz. and after the deceaſe of E. 6. 
the eideff daughter Nun Mary did inherit onelp all the lands in Fer- 
ſimple; fo2 the elveft daughter oz ſiffer ef a King wall inherit all his 
Fe-ltmple lands: So it is alſo ff the King purchaſeth lands of the cu⸗ 
ſtome of Gavelkind, and die having iflue divers ſons , the eldeſt ſon ſhall 
onelp inherit thoſe lands: And the reaſon of all theſe caſes is (as afoze 
is ſaid ) foz that the quality of the perſon doth in theſe and many other 
like caſes alter the deſcent , ſo as all the lands and poſſeſſions, whereof 
the King is ſeiſed in jure Coronz, ſhall (ſecundum jus Coronæ attend upon 
and follow ths Crawn; And therefoze to whomſoever the Crown de⸗ 
ſcends ,. thoſe lands and poſſeſſions ſhall deſcend alſo; Foz) the Crown 
an? the lands, whereof the King is ſeiſed in jure Coronæ, are Concomitan- 
cia : And the lands and poſſeſſions belonging to the Crown do follow and 
attend upon the Crown, as upon the moze wozthp, tc. 

Co.ib.qz.2.4. 2 When the Ropal body politique of the King doth met with the 
natural capacity in one perſon , the whole body ſhall have the quality of 
the Royal politique, which is the greater and moꝛe wozthy ; Foꝛ Omne 
majus trahit ad ſe quod minus eſt: And therefoze , in judgement of Law, 

Co. ib. 16. . 1. the King, as Ring, cannot be ſatd to be a Minor; becauſe in the Royal 
hody politique there can be no minozfty : Do likewiſe if the right hetre 
of the Crown be attainted of Treaſon, pet ſhall the Crown deſcend to 
bim, and (eo inſtante) without anp other reverſal, the attainder is ut⸗ 
terly avotved. as it fell out in the caſe ot H. 7. ec. | AP 

Co. ib. 87. b.z. 3 A a man be ſeiſed of a Rent⸗charge, Rent-ſeck, Common of 
piſfure, oꝛ fuchlitke inheritance which do not lie in tenure > and dieth, 
his heire being within the age of 24 years ; In this caſe . the heire map 
choſe his Guardian,; but if he hold lands in ſoccage together with ſych 
like igberttances; Then ſhall the Guardian in ſoccage not onely take 
{:ito his hand the lands holden in ſoccage, but ſuch tnherttances alſo ; be: 
cauſe he hath the cuſtovie of the heir, ic. | 90 

Cobirebbh. 1.4 Alheit a man cannot pzeſcribe to have bona & catalla proditorum, fæ- — Sh: 

Ionum, '&c. pet map they, oz the like pꝛiviledges be had obliquely ( — Erin o 

4 f 


Finch, 23. 
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by a meane) by pꝛeſcription; Foz a County Palatine may be claimed by 
pꝛeſctiption, and by -reaſort thereof to have bona & catalla Proditorum, 
felonum, Ec, . . | | | 
regrantofa 5 Whatſoever paſſeth by livery of ſeiſin » either in derd o2 in Law, Co. ib. 121. b. 
ie Wor pa ma y pale without dev, any not onely the rents any ſervices ( parcel of 
on ſervices: the Pannoꝛ) ſhall with the demeſnes (as the moꝛe pꝛincipal and woꝛ⸗ 
thy) paſſe by livery without deen; but like wiſe all other things regar⸗ 
dant, appendant, and appertinent to the Mannoꝛ (as incidents and ad- 
juncts tothe ſame ) ſhall together with the Pannoꝛ paſſe without ved, 
and all thete ſhall ſo paſſe without ſaping, cum appert inentiis. ; 
vriledpes 6 Ik A. be ſeiſed ofa Pannoꝛ, whereanto the franchiſe of waife and Co. ib. 121. b. 4. 
act. ftray, and the like are appendant, and the King purchaleth the Pannoz 
| with the appurtenances ; Now are theſe Royal franchiſes remitted to 
the Crown, and not any longer appendant to the Pannoꝛ, xc, 
amon Law 7 When a metter alleaged extenveth into a place at the Common Co. ib. 125. b.. 
ufuctulc · L w, and likewiſe into a place within a F ranchiſe, it ſhall be tried at 
| the Common Law. 0% | a 
affſe in $ Betoze the Statute of 7 R. 2. cap. 10. no Alliſe in conſi nia Comita- Co. ib. 154.4. 7. 
ius comi- tus lay at the Common Law foz the recovery of rent iNaing out ok lands | 
u at the that lap in ſeveral Cour ties; but fo2 a Common of Paſtare , Turbarp, 
anon law. iſcary, Eſtovers, and the like in one County appendant oꝛ appartcs 
nant to land in another County, an Aſſife in continio Comitatus did lie 
at the Common Law; becauſe the land as the moꝛe wo2thp dzew them 
to it; But land could not be appendant oꝛ appurtenant to land; And 
ſo it is of a Nuſance done in one County, to lands lying in another 
County ; Foz, in that caſe alſo, the like Aſiſe did lie at the Common 
aſcofone 9 Ak thaw Joyntenants be diſſeiſed, and they arraign an Alliſe, and Co.ib.285.a.4; 
quer ball one of them reigaſe to the Diſſetſoz all actions perſonal, this ſhall barre & Co. l. 2.68. a. 
. that Joyntenant , but it ſhall not barre the other two Plaintitks; Foz *: g. — 
having regard to them, the realty ſhall be p2eferred, and Omne majus Barr. $9.45 E 
trahit ad ſe minus dignum: And in a w2tt of Ward bzonght by two, the z. 10. 
releaſe ofthe one ſhall not grieve the other, but ſhall enure to his bene» 
fit; Foꝛ he ſhall recover the whole Ward, and hold his Companton 
out, tc. | [ 72 
10 Jn Law there are th2& kinds of rights, Jus proprietatis, Jus poſ- Co 1 
ſeſſionis, and Jus proprietatis & poſſeſſionis, and this laſt is anciently calal. 
led Jus duplicatum, oꝛ Droit, Droit: Fo2 example, it a man be diſſeiſed of 
an acre of land, the Difſeiſ& hath Jus propricratis, the Diſſeiſoꝛ Jus poſ- 


8. 


_ ſeſſionis, and tf the Difletſce releaſe to the Diſſeiſoꝛ, he then hath Jus pro- 
e prietatis & poſſeſſionis: And regularly it holdeth true, that when a naked 
{jox right to land is releaſed to one; that hath Jus poſſeſſioms, and another by 
lan us a mean title recover the land from him, the right of poſſeſſion ſhall vzaw 


atis. 


the naked right with it, « ſhall not leave a right in him, to whom the re⸗ 
leaſe is made: Fo2 example, it the heit of the Diſſeiſoꝛ be in by veſ- 
cent, and A. doth difſeiſe him, and the Diſſeiſæ reieaſeth to A. How 
hath & the mer right to the land; but if the heire of the Difleiſo2 enter 
into the land, and regain th? poſſeſſion, that ſhall draw with it the 
meer right to the land, and ſhall not regain the poſſeſſion onely, and 
leave the mer right in A. but by the retontinuance of the poſſeſſion, the 
mer right is there with veſted in the heire of the Difleiſoz : Do likewiſe. 
if the Diſletter enter upon the heire of the Diſleiſoꝛ, and enfeoff A. in 
te, any the hetre of the Difſeiſo2 recover the whole eſtate, that hall 
alla dꝛaw with it the meer right > and leave nothing in the Feoffee, 
it. 19. | | 

11 Phe Leffo2 fo2 years of a Peaſe, a Cloſe, and other certain lands C. l. 2. 31 b. in 
in Dale, makes a feoffment of all, and = livery in the Cloſe in 1 — 

6 | 


* The Reaſon ot Max. 6 


of al, the Weile being at the lame inſtant reũning in the Peaſe ; And 

it mas adjudged, that this itvery was void, as well fo2 the Cloe as fo 

the Þeaſe, and other lands ſo demiſed; Foꝛ when the Pelluage with the 

land is intirelp demiſed, the Seſſuage is the p2incipal; becauſe that 

ſervesfo2 the habitation of man, and in a Præcipe ſhall be firſt demand⸗ 

es hefe land, as the maze wo2thy, and he demand fozrent arrear ſhall 

ie made at the Pefluage , as at the moze pꝛincipal and noto2fous place 

within the Demiſe ; So that the PeCCnage being the mo ze wo2thy and 

the Principal, and the land but as acceflory , without queTion the poſſeſ- 

fion of the Peaſe by the Lefſee fo2 pears, at the time of the livery made, 

| is god polſeflion of the land vemiſed with it, ec. 

Co. l. a. 68. 2. 4. 12 n an action ot Waſte bꝛought by two, releafe of all actions per- Wade i, 
in Tooters Canal by one ſhall barre the other; fo2 in Wafte the perſonalty is the the pe. 
— p2incipal, 9 ki. 5.25. per Cur, Vide ſupra 9. my: 
Co. I. 11. 48. 2. I'F Jena man by ded indented bargain and fell, give and grant his Land ac 


2. in Lifords Manno? of Dale, and all his tres growing thersupon to another, and the worty wi 


caſe, _ ded is not enrolled accoꝛding to the Statute, in as much as the M anno: 
| paſſethnot to the Bargainee , neither ſhal the tres paſſe ; albett they 
are granted by exp2efſe woꝛds, and map paſſe without enrolment , and 
that a mans owne grant ſhall be taken moſt frongly againſt him: 


ſeife, ic. 
Co.l. an + a : 14\Jfafter a man hath difleiſcd me  J regain the poſſefſion of the The lic, 
4 in1ifor95 land; after my regrefle into it, the Law wall avjudge , that the 
Franktenement fill continued in me ab initio; And therefoze if the 
DHiffeifo2, 02 his Feoffoz, oꝛ his Diſſeiſoꝛ cut doton any tries, oz grafle, 
oꝛ ſow any grain, amvſever them, o2 (ell them to another; pet after my 
regreſſe I may take them, whereſoever J ſhall finde them; becauſe the 
re continnante of the land, as the pꝛincipal, ſhall regaine mp p2operty 
| in agaccefſoztes ; albeit they be carried from off the land, foz the 
3 carrpingof them thence cannot alter my p2operty in them, ic. 
Co, Inſt. pars 5%. N a man buy divers fiſhes, as Carps , Bꝛemes, Tenches xc, Till. dn 
:-8.2-4- and put them in his pond, and dieth; In this caſe the heire wall have de na 
them and not the Executo2s , foz they wal goe with the Interitante/, 
and the:rather, foz that they were at liberty, and could not be gotten 
without induſtry, as by Nets and other Angines ; Otherwife it is, if 
they were in a trunke, oz the like: Ltkewtiſe Der in a Park, Contes 
in a Warren and Doves in a Dove - honſe, young and old, ſhall goe to 
the heite. 
11 H. 4 3. 16 Au Adulterer takes awap another mans wife , and puts her in Wik rü 
ne. clothes , the Pusband may take the Wite with her clothes, clot: 
Finch, 22. 5 
17 A box inſealed with Charters ſhall go to the heire with the Char ⸗ Aba ri 
ters and not to the E xecutoꝛs. Finch 22. chatten 
18 A baſe Ppne, where there is Oꝛe, ſhall be the Kfngs, tod the wo3- Ahe 
thineſſe of the Oꝛe. the Or: 
Liccl. S. 478. 19 Ik a man be diſſeiſed by an Jnfant, who aliens in fe, and the Ali 1. 4 
Co. Init. pars nt dies Ceifed, and his heir enters, the Difſefſo2 being ſtill within age, |, 
1-278.9.4 and then the Difſeiſce releaſeth to the heir of the Alienc : In this caſe, (gu, 
if the Ditketloꝛ enter upon the heit of the Altene as he map, he hall en- 
joy the tan loꝛ ever; fo2 a bare right ſhall never be left in the heit of the 
Attente , but ſhall ever follow the poſſeſſion, ec. Do like wife if a man 
makethy gilt in tail, the remainder in fe, the Tenant in taile dieth 
without tue, a ftranger intrudes, and he in the remainder bꝛings a 
Formedon, and tetobereth by default, and maketh feoffment in fe, the 
Intrudoꝛ re verſeth the recovery ia a watt of deceipt, and entreth, he 
an betain the land fo2 ever: is it is alſo when a Dilleiſoꝛ dies ſeiſed, 


andaftranger abates, and the Dilleiſce releaſeth to the _— tc. 
hs ere, 


10 El. 323. b. 


Einch 23. 
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be 
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Mere, if the heire of the Diſſeitoꝛ enter, he ſhall detain the land foꝛ ever: 

Foz, in all theſe caſes the right to the poſſeſſion ſhall dzaw the right of the C b 19 3. 
land to-ft; neither yet Call any of theſe be relieved by bzinging their w:it b. 3. 

of right ac. And the rule to know, when the poſſeſſion tall dꝛaw the 

right of the land to it, and when not, is this; when the poſſeſſion is 

firſt, and then a right cometh thereunto, the entry of him that hath 

the right to the poſſeſſion, ſhall gain alſo the right , which (as ap* 

peares in thole caſes befoze put) followeth the poſſeſlion , and the right 

of pollefſion dzaweth the right unto it: But when the right ts fir, 

and then the poſſeſſion cometh to the right, albeit the poſſcCfon be de⸗ . 5 486, 
feated , yet the right ſhall remain: As if the Difſeiſe enter upon the a 


— 


iT heire of the Dilleiſoꝛ, albeit the heire may recover the poſſeſfon of the 
* land againſt the Diſleiſæ in an Adile of Novel Diſſeiſin, oz in a wait of 
| Entry tft the nature of an Aſſiſe; Pet ſhall the Diſeiſce afterwards re- 
mor cover the land again from the heire in a wit of Entry en le per, of the 


y a _ difſeiſin made unto him by his Father, oꝛ otherwiſe in a wait of Right; 
p becauſe the mer right of the land did ſtill remaine in the Difſeiſee, xc, Oo. ib. 266. a. 
So if a woman, that hath right of Dower, diſſeife the heire , and hee 
recover the land againſt her, yet ſhall he leave the right of dower in her, 
tc. Becauſe when the naked right is pꝛecedent befo:e the acquiſition of 
pioſlſeſſton upon the vefeaſible eſtate , then (in conſideration of Law) is 
. the right moꝛe woꝛthy than the poſſeſſion, but when þ poſſeſſion is befoze 
| the right, then is the poſſeſſion moze wozthy, ic. accoꝛding to the Rule, 
Quod prius eſt tempore, potius eſt jure. And this likewiſe holds true, 
when the meer right is ſubſequent , and transferred by ac in Law, fo2 
there alſo albeit the polleſſion be recontinued, yet that ſhall not dꝛaw the 
naked right with it, but ſhall leave it in him: As if the heire of t 
Dietſo2 be diſſeiſed, and the Difleiſo2 enfecoff the heire apparent of 
Difeiſe , being of ful age, and then the Difleiſe dieth, and the na- 
ked right deſcends to the heir, and the heire of the Dilſeiſo2 recovers the 
land againſt him, yet doth he leave the naked right in the beire of the 
Diſſeiſe : So if the Diſcontinue of Tenant in taile enfeoff the aue in 
taile of full age > and the Tenant in taile die, and then the Diſcontinuc 
recovers the land againſt him, yet doth he leave the naked right in the 
Ifue ; Foz in thefe caſes alſo, as befoꝛe, the right although it te ms to 
be ſubſequent to the poſſeſſion , yet is it indeed befoze it, in reſpen of 
the pꝛivity, viz. (in the firſt caſe ) of blgud betwen the father and ſon, 
and ( in the other caſe ) of eſtate by fo2ce of the gift in taile ; becauſe the 
right of the father is (by conſtrugion of law) the right of theſon, and the 
right of the Anteſtoꝛ is the right of the iflne in the taile. 10. 
jeſt ſoy, 20 The earth is moze worthy than the other elements, becauſe it was Co. Inſt. pars 1 
4g a4 02dained fo2 ths habitation of man; and therefoze it hath in Law a great 3. 
F extent upwards , not onely of water , but of aire, and all other things 
even up to heaven; foz, cujus eſt ſolum, e jus eſt uſque ad cœlum, xc, 
ber of 21 The perſon of a Pember of Parliament is fr& from arreſts, be⸗ 
anent. canſe the Ring and all his Realm have an intereft in his perſon pro bo- 
no publico, and therefoze the pꝛivate commodity of any particular man 
is dzowned in it, and ſhall not be regarded, xc, 
fee an 22 A leaſe fo2'years of an houſe with divers Imple ments rend2ing Dyer 213. 35. 
"h rent, the LeCoz enters and makes keoffment, the Lefſe re-enters, , Elz. 
plewents. amy. f02 rent arreare the Feoffee bꝛings debt, and adjudged maintain: 
able, albeit there was no pꝛivitp, and this per 5 Henry 7. where 
the Deviſee bzings Debt: And there the rent was not extinct, but 
onely ſuſpended, untill the Termoꝛ by his regreſſerevived the reverſt: 
on; Neither yet (in this caſe ) hall there be an appoꝛtionment of the 
rent fo2 the Jmplements , becauſe Magis dignum trahit ad ſe minus dig- 
num, Vide Dyer 361, 15, 20 Eliz. 7 ; 
Gg2 23 The 


Dyer 60. 4.20. 


218 


Dyer 216. 55. 
4 Eliz. 


Co. Inſt. pars 1. 
49. A. 3 


Co. ib. 56. a. 3. 


Co. ib. 1 21. a. 2. 


Co. ib. 131. b. 2. 


Co. ib.i 38. a 4. 
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The Reaſon of Man 


23 The Statute of 1 Mar. diffolves the Court of Augmentations, by Receiver 
this the receivers office of the faid Court was alſo vdifſolved, - ir Ro- fcc. 
> Chelters caſe : Yowbeft the fee continued by a Proviſo in the fame 
tatute. 5 


63 Acceſſarium Sequitur Principale. 


7 It an houſe 02 land belong to an Ockice, by the grant of the Office an offer 
by dd, the houſe 02 land paſſeth, as belonging thereunto : So likewile Corodic4,, 
if an hduſe oꝛ chamber belong to a Cozodte, by the grant of the Co2odte, h land 
the houſe oꝛ chamber palſeth, et. | 

2 If the Leffce at will by good hagbamd2yp and induſtry, either by o- Land dnl 
verflowing, trenching, oꝛ compaſſing of the meadows, 02 digging upthe ** plu 
bathes, oꝛ the like, make the graſte to grow fn moze abundance ; Pet if 
the Lefſo: put him out, the Welter ſhall not have the grafſs.; bceauſe the 
grafſe being the natural p2oftit of the earth > ought to goe with it: 

Do 5 ts allo, albeit he ſowes Pap-\&d, and thereby encreaſeth the 
gra e, tC, 

3 It a Panno? be divided between Coparceners , and every one hath An au 
a part of the Pannoꝛ without taping any thing of the Avvowſon appen- afecr par 
dant, the Advowſon remains in roparcenary ,. and yet in every of their ming 
turns, it is appendant to that part, which they habe, anv'ſo it is alſo if N. 
they make compoſition to pꝛeſent again common right, yet it remains 


appenvant. 8 

4 The King by hfs P2erocative (regutariy) is to de pꝛeterres in The tw 

payment of his dutꝑ 92 debt by his vebto2 before any (abjen , although debe fm 
the Kings vedt o2 duty be the latter; and the roaſon hereof is, foz that enn! 
Thefauras Reis eſt fundamentum belli, & firmamentum pacis : And theteup- — 
on the Law gave the Aing remedy by the welt of ietenten, Cum clau- d — 
ſula yolumus, to protect his 2, that he wan not be ſned v7 attached, to dbe um 
until be had pald the Ktigs debt; but herevfgrew fome tuconventence, 
becauſe many times to delay other men of heir (its, the Kings vebts 
were the moꝛe flowlp paiv : Foz remedy whereof, ft was enaded bythe 
Stat, of 25 E. 3. cap. 19. That the other Crevitozs mitrht have thetr a⸗ 
aions againſt the Aings Debtoꝛ, and alſo pzoceod to judgement, but not 
to execution > anlefſe that Crevito2 will take upon him to pap the Kings 
debt, and then he ſhall have execution koz both the debts: Þowbeit in 
ſom? caſes the Hubjea ſhall be ſatisſied befoze the King ; fo2 (regular- 
ly) whenſoever the King is entitled to any fine 02 vutp by the ſuit of the 
party, the party Hall be firftſattofied , as in a Decies mum agnindt a 
Juroz, v2 an Omb2aceo: ; fo2 there the ten ⸗Lold damages ſhali be Grſt 
ſatisfied, and then the Kings ue; becauſe this is as acceflary to that: 
Do ltkewiſe if in an actton of Debt, the Delendant deny his deed > and ft 
is kound againſt him; in that caſe he hall pay n fine to the King, but the 
Plaintiff hall be firft ſatfoffed ; And fo ft is in al other ltke cafes ; The 
itke courſe was alſo taken in Bils p2eferred by Subjeas in the Starre 
Chamber; Fo: tf cefts and damages were there recodered by the party, 
they were anſwered befoze the Aings Une, cc. Vide 189. 41. | 

5 JfTenant in tail ofa Parmo} , Wherounto a Willetn is regardant, mne 
cnfeoff the Ufltefn of the Parmoꝛ, amd dieth, the (Cue ſhall have a Bor- grape 
medon araialt the Utllein, and after the recovery bf the Pannoz, he villen 
ſhall ſeiſe the Uffiein ; Yowbeft , befo2e the recovery of the Pannoz he 
cannot ſeife the Ufiein, fo2 that the Pacinv2 was pꝛincipal, xc, 

6 It the Donoꝛ oꝛ Lefſo2 of land grant his reverſion to another, tc. Rent ul 
and the Tenant atto2ns the rent and fervice paſſe by this wozd ( reverit- vice ine 
on) becauſe they ar? incident unto it; but by the grant of the rent the rote el 
reverſion ſhall not paſſe ; becanſe the Incident ſhall paſſe by the grant — — 

3 
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aſſigny over his eſtate the L elles cannot attoꝛu, but the Aﬀigne , foz 
the atto2nment follows the land : ®olfkewiſe , it eff ton Ute aſſign- 
eth over his eſtate upon condition, the Aſſignee ſhall attozm, becauſe he 
is Tenant of the land, xc, . 


the P2fncſpil, but not the P2incipal by the grant of the Ancivent , Ac- 
ceffarium non d icit, ſed ſequitur ſuum principale, 
7 Where the Dtatuts of 32 H. 8. cap. 5. concerning executions of Co. ib. 250. a. 2. 
lands, vc, in caſe the ſatd lands be evided, giveth a Scire facias out of the 
ſame Court, from whence the foꝛmer execution did pꝛocæœd, xc, to habe 
execution of other lands, «c, It the tecoa be removed by nit of Errour 
into another Court, and there afirmed,the Tenant by execution, that is 
evicev, ſhall have a Scire facias (by the equity of that Statute) ont of the 
Court, into which the wilt of Errour was b2ought ; becauſe the Scire fa- 
cias mult be grounded upon the recoꝛd, and Acceſſatium ſequitur princi- 
| le, EC, 
" $ Albeit a man cannot at all be put out of polleſſion of his Uilletn in Co.ib.3z06.b.4- 
* grofſe, no2 diredly of his Uflletn regarvant ; pet may he per obliquum, 
and by 4 mean be put out of poſſeCion of his villein regardant to a Man⸗ 
no2, o by putting him out of polleſſion of the Manno, which is the 
Principal, he may likewiſe be put out of poſſeſſion of the Aillein regards 
ant, which is but accefCo2p ; And fo it ts aiſo of an Avvowſon apperdant 
to a P1102; And theretoꝛe by the grant of a ꝙ innoꝛ without ſaping 
cum pettinentiis, the Ufflein regardant, 
like do paſſe; Foz if the Difſetſoz ſhall gain them, as Jncivents to the 
P:nno2, whole effate is cortious, A multo fortiori the Feoffe, who co⸗ 
meth to his eſtate by lawfal conveyance, ch ul hes them, as Yncivents; 
And where the entry of the Diſleile is lawful , he may ſeiſe the Ufllein 
regardant, o2 p2eſent to the Avvowſon, ec, befoze he enter into the 
Hanno But tt is other wile where his entry ts not lawful ; Any fo 
are out ancient Authoꝛs to be intended, and a potnt much co 
in dur doks to be toſol bed. Vide Dyer 5,6. ' 


Advowlon appendant, ano the 


9 Ik the reverllon of Leſſ& fo2 lite be granted , and Leite for life 


10 Attoꝛnment of the Tenant of a Pannoz to a Dilleiſo2 of the De- 


meſrros ſhall viſpoſſoſſe the Lo2d of the rents and ſervices, parcel of the 
Pannoz 3 becauſe both Demeſas,rents and ſervices make but one intire 
Pannoꝛ, and the Demecnes are the pzinctpal, e. 


11 A there be $0 acres of Meadow, which uſe to be divided pearlp a- 


mongſt divers perſons by lot o2 otherwife , viz. thirten acres thereof 
to A. 10 acres to B, c. ®o as ſometime the 13 acres ite in one place; 
and ſometime in another, and ſo of the reſt; In this caſe, if A. being 
ſeiſe> ot theſe 13 acros in f&, grant a Rent-charge out of thoſe 13 acres 


generally, lying in the Peavow of do without mentiontng , where they 
ive paxticulatiy; There, as the eſtate of the land removes, the charge 
(all remove allo. 


12 Tenant in tail ot a Pannoz whereunto an Avvowſon is append- Co. ib. 349. b.. 
unt, maketh aviſcontinuance, the Difcontinaee granteth the Avvowſon 5 H. 7.35. 
to Tenant in tafl ans his heirs, Tenant tu tail vieth, the iſue is not re- m Zo J-2o40 


mitted to the Advowſon ; becaaſe the iſtue had no action to recover the 
Avvowfon, befoze he recovered the Pannoz , whereanto the Avvowſon 
was appendant: And ſo it is alſo of a other Jnhorftances regarvant, 
appenvant., 02 appurtenant , a man wal never be remftted to any of 
them betode he recontinueth the Pannoz, xc, whereanto they urs re» 
garvant, appendant, 03 belonging, accowing to that of Britton, Nul ne 
poit clamar droit en les appurtenances, ne en les aceeſſories, que nul droit ad 
en le principal : And alſo that of Brafton , Item, excipiporeſt, cc. quimyis 
jus habeat in tenemento & pertinentiis, primo recupetare debet renementum, 


ad quod pertinet adyocatio, & tunc poſtea preſenter & nom ante, c. Et de 


hoc 


& c. 


Littl. 5 568. 
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hæc materia in Rotulo Sancti. Mich 3. H. 3. in com. Norf. de Tho. Bardolf, 

&c. But on the other ſide, if a man be remitted to the pꝛincipal, he ſhall 

alſo be remitted to the appendant, oꝛ acceſſoꝛp, albeit it were ſevere 

by the Diſcontinue , oz other w2ong-voer : And therefoze if there be 

Tenant in tatle of a Banno2 , whereanto an Advowſon ts appendant, 

and he enkeoffeth A. of the Pannoz with the appurtenances , A. 2 
i 


feoffeth the Tenant in taile, ſaving to htmſelf the Advowſon , Tenant 
tn taile dieth, his fue being remitted to the anno? , ts conſequently 
remitted tothe Advowſon-although at that time it was ſevered from the 
C0.19.363.5.3- Mannoꝛ: So it is in the ſame caſe , if Tenant in taile be diſeiſed , and 
the Dilſ:ifo2 ſuffer an uſurpation; Foz here alſo , ff the Difſeiſo2 enter 
into the Pannoꝛ, he tslikewiſe remitted to the Advowſon, 15. 
Co.ib.z55.b.q. 12 In anyacton fo2 the recovery of ths pꝛincipal, together with the J. enen 
acceſſozy, a man all never releaſe the pꝛincipal, « have judgment of the 1. Rein 
acceſſozy: In an action of waſte , if the Defendant confeſſe the action, drayct . 
the Plaintiff may have judgement fo2 the place waſted, and releaſe the accent 
damages; but he cannot have judgement koꝛ the damages > and releaſe 
the place waſted ; becauſe the place waſted being in the realty is the 
pꝛincipal, and the damages being in the perſonalty , are but as acceſſo- 
ries ; fo without judgement fo2 the pꝛincipal; the Plaintiff can have 
notitle to the acceſloʒy; but having judgement fo2 the pꝛincipal, he is 
thereby alſo entitled to the acceſſozies, and therefoze may releaſe 
them, et. 

14 A man lefteth lands fo2 lite upon condition to have fe , and war⸗ WII 
ranteth the land in forma prædicta, afterwards the Leſſee perfo2meth the cn 
condition, whereby the Lefſe hath fe : Here, the warranty ſhall extend cordiy u 
and encreaſe acco2ving to the eſtate; And ſo it is likewiſe , albeit the ca. 
oz had died befoze the perfozmance of the condition; foz then alſo 
the warranty wall riſe and increaſe accoꝛding to the ſtate, and pet the 
Leſoz himſelf was never bound to the warranty, howbeit it hath relati⸗ 
on from the firſt livery, ec. | yi 5 

15 Ik Tenant in tatl be of a Pannoz, whereunto an Advwoſon is ap: 
pendant; the Tenant in tatle diſcontinueth in fe, the Diſcontinue 
granteth away the Apvowſon in fe, and dfeth, the ine in tatle re⸗conti⸗ 
nueth the Panno2 by recoverp, he is thereby remitted to the Advow- 
ſon , and ſhall pꝛeſent when the Church becometh void, xc, : 2. | 

Co. ib. 384 b. 4. 16 It hath ben adjudged, that where two Coparceners made par- Acquiulis 
42 E. 3. C. per tition ot land, and the one made a covenant with the other to acquit loss de l 
Finchden. her and her heirs of a ſuit, that iſſued ont of the land, the Covenant a: 

itened; In this caſe the Aſſignee ſhall have an action of Covenant, and 

yet he was a (ranger to the Covenant ; becauſe the acquital as accefſo- 

ty did run with the land, which was the pꝛincipal. 

17 It a man make a feoffment in fe oftwo acres to one, with war: yas 
rantp to him, bis heirs and aſſignes , if he make a feoffment of one as loy: ie tt 
cre, that Feoff& ſhall vouch as Aſignee ; toꝛ the warranty, as accefſ: 

toꝛp, follows the land, as pꝛincipal: And therefoze there is a diverſity 
between the whole eſtate in part, and part ofthe eſtate in the whole 02 

inan part: As it a manhath a warranty to him, his hetres, and aſ- 
ſignes, and he make a leaſe fo2 life, oꝛ a gift in taile, the L eſſæ oz Do- 
nee ſhall not vouch; as Aignee ; becauſe he hath not the eſtate in Fe⸗ 
ſimple , whereunto the warranty was annexed ; but the Lefſe& foz life | 
may pꝛap in atde; 0) the Lefſ& , o2 Donee may vouch the Leſſoz oz The 
Wono? , and by this meanes they ſhall take advantage of the warran- 
ty: But ifaleaſe fo2 lite, oꝛ a gift in taile be made, the remainder o⸗ 
ver in f, ſuch a Leſſee 02 Done ſhall vouch as Aſſignee ; becauſe the 
whole eſtate being out of the Lefſo2 , the warranty by conſequent doth — 

follow it; and the rather, becauſe the particular eſtate and the remaind⸗ Nod 


[ 
a 


Co. ib. 37 8. a. 4. 


Co. ib. 363. b. 3. 


fey 
Co. ib. 3 8 5. a. 2. 


The 


er 
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er doe in judgement of Law (as fo this purpoſe) make but one e- 

fate, Ac. ; 

or the 13 Ik the King grant to one and his hetres, Bona & Catalla felonum, Co, 1.3.32 b 3. 
= paſ- & fagitivorum » 02 utlagorum, fines; amerciamenta, &c. within ſach a in Butler and 
ac all liber- Town 02 Pantto? 3 Jn this caſe he cannot veviſe them to another, no2 Bern calc. 

ts ind inci- lꝑabe them to deſcend koꝛ a third part, accowing to the Statutes of 22 phe Anderſon 
ents and 34 H. 8. of Wills; becauſe they are ot᷑ no yearlp value; oz the Gr _,, — 
b2anch of the 34 H. 8. oꝛdains, that the hereditaments deviſable by thoſe ye divers au- 
Statutes ſhould be of a clear yearly value, t. And therefoze thoſe Sta- ters 1yſtices, 2 5 
tutes extend not toſuch kind of heredttaments. Nevertheleſſe, if a Eliz. in Bakers 
man be ſciſed of a Pannoz, unto whicha Lt, o: Maite and Strap, oz fe. 

any other hereditament, which is not of any yearlp value, is appendant 

oz appurtenant; Bere, by the deviſe of the Pannoꝛ with the apparte- 


_ nances, they ſhall paſſe as incidents to the Banno2: Foz in as mach as 
= thoſe Statutes by expzeſe wozds enable him to veviſe the Mannoꝛ, by 
ai, conſequent they enable him to deviſe the Banno1 with all incidents and 


appendants unto it: And it was never the intention and meaning of the 
makers of thoſe Statutes , that when the Deviſo2 Hath power to deviſe 
the pꝛinctpal, he ſhall not have power to d2viſe that which is incident and 
appendant unto it, but that the Pamno?, xc, hal be viſmembzed, am 
fractions made of things, which by lawful pꝛeſcription have ben united 


and annexed together, ic. 
Prncipaland 19 At there be pꝛincipal and accefſo2p, and the pꝛincipal is pardo- Co. l. 4.43. b. z. 
xcel[xie. Ned 02 hath his Clergy, the acceſſoꝛy cannot be arraigned; Foz the — "—= caſe. & 
ry Maxime of Law is, Ubi factum nullum, ibi forcia nulla; & ubj non eſt prin- _— — — 
<= cipalis , non poteſt eſſe acceſſarius. Then befoze there appears to be a a 
_ pꝛincipal, one cannot be charged, as acceCozy ; bit none can be ſad to be 


pꝛinctpal, befo:e he be ſo pꝛobed and adjudged by Law; and that onght 
to be by judgement upon verdi, oz tonfeſſion, oꝛ by outlawzy ; fo2 it ſaf- 
ficeth not, that (in trath ) there is a pꝛincipal, umeſſe it appeare ſo by 
judgement of Law: And this is the reaſon, that when the pzincipal ts 
pardoned, 02 takes his Clergy befoze judgement, that then the acceſozp 
ſhall never be arraigned , becauſe it appeares not by jadgement of 
Law that he was pꝛincipal; and the acceptance of the pardon, oꝛ pꝛaper 
of the Clergy map be an argument, but can be no judgement in Law, 
that he is guilty; Mowbeit, it the pztnctpal after attainder be pardoned, 
" o2 hath his Clergy allowed, there the acceſſo2p ſhall be arraigaed ; be⸗ 
w canſe it then appears juviciallp, that there was then a Pꝛincipal. 28,29, 
34555. 
Lind & ttce. 20 TUhena man makes a leale fo? life oz pears, the Leſſ@ hath but Co. l. 4.64. b. 2. 
reel. a ſpecial tatereſt o2 p2operty in the trees ( being great timber) as acceſ- in Herlaken- 
| ſowes annered tothe land, ſo long as they are annexed unto it: But if the cafe. 
an Let oꝛ any other ſever them from the land, the p2operty and inteteit 
« of the Leſſee is thereby determined, and the Lefſo2 may take them as 
acce ſſoꝛp things, which were parcel of his Inheritance; and in which 
the intereſt of the Kell is neterminev, 4c, 
The like, 21 Jf J let my land fo2 lite. and after grant the tres, and after that Co. ib. 6 b. 4. 
the Leſſee dies, vet the Gꝛantæ cannot take them, as it was holden per 
totam Curiam, in 21 H. 6. 46. d. becauſe at the time of the Oꝛzant, the 
A et had a p2opertp in them, as atceflozies annexed to the land, xc, 
| Vide Max. 25. 
| The like, 22 It tres (being great timber ) be blown down by the winde, the Co. ib. 63. b.r. 
Lefvz thall have them (oz they parcel of his Inheritance | and 
| not the Tenant foz lite 02 pears ; But if they be dotaros, without any 
| great timber in them, the Tenant fo life o pears ſhall have them, c. 
Swerſtitiouw 23 When certain ſummes are limited to ſuperſtitions uſes, am one CO 


ay uſe is ſeparated and divided from the other, there the finding of We & Lambert 
| f g 
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them onely ſhall not give all the land to the King by the Stat, cf 1 E. 6. 
cap. 14. but onely the ſum appointed to the ſuperſtitions uſe, which was 
employed within five years befoze the making of that Statute : but it 
one of the uſes depend upon the other, there the finding of the p2inctp1i 
02 any part thereot ſhall give all the land to the King : Ag if land be gi⸗ 
ven to the intent that an Obft ſhall be found in ſuch a Chappel > and that 
upon the Obit 10 s. ſhall be viftributed and employed to the Pꝛieſt; ans 
6s. 8 d. to divers poo? perſons, that ſhall be pꝛeſent at it, and the reſt- 
due of the p2ofits to the reparattons of the Chappel : In this caſe, if the 
Obit be maintained in any part within the five years although the 
6s. 8 d. be not employed to the pooꝛ men, noꝛ any thiag at all upon the 
reparations of the Chappel within the five years ; Pet all the land chen 
be given to the King by the laid Statute ; becauſe all the aſes depend up. 
on the firff. | 
FOR 24 Jn ſuits in the Star Chamber ( befoꝛe the repeal of that Court) ue 
Halls . albett the ſuit was fo2 the King, and the offence ſuch as the King might or ſencice(y 
" pirdon, yet when the cenſure was once given, and damages given to King cas 
the Plaintiff, then the Platntif had particular intereſt in them by the pardon th 
cenſure which the King would not pardon : Bat if the pardon had bene ga 
obtained befo2e the cenſure; there the pardon had diſcharged all; foz then — 
the Court could not have pꝛocæded to any cenſure of the Pꝛincipal, and rence, — 
by conſequent neither of damages, which are but acceſloꝛies: There ts 
the lame law of a pardon betoꝛe ſentente in ſuits depending bet wixt par⸗ 
ty and party in the Court Chriſtian for defamatton, caſting violent 
hands upon a Clerk) oz the like; fo2 theſe being ſults, pro ſalute anime, 
vel reformatione morum; are in truth ſuits onely foz the King, although 
p2olecuted by the party: And therefoze if in ſuch a ſutt the Plaintiff 
hath expended any coſts, and the King befo2e ſentence pardons the De⸗ 
kendant, in that caſe the coſts are loſt, cauſa qua ſupra ; It is otherwife, if 


he be not pardoned til after ſentence, foꝛ then coſts being thereby given 
to the Plaintiff, he hath a particular intereſt in them, which the Kings 
. pardon cannot fruſtrate, ec. | 
Co, J. 5. 96. b. 25 A. ſeiſed in fe of certain lands, by deed indented and enrolled ac- A al 
in Goodales Fi coꝛding to the Statute, covenants with B. That if B. pay unto A. his accellory u 
caſe being © Metts oz Aſlignes 10 l. upon ſuch a dayat ſuch a place, that then A. and theckan 


— his heirs will ſtand ſeiſed of the ſaid lands to the uſe of B. and his heirs, 


& 24 Elz. in A. having illue a ſon, makes his Mill in writing, and makes C. his 
the Couit of Executoꝛ, and withal de viſeth that C. ſhall have the lan during the mi⸗ 
Wards. noꝛity of his ſon, and then dies, his ſon within age: In this caſe the que⸗ 
ſtion was, to whom after the death ol A. the Tenant ought to be paid, 
any ft was reſolved, that it ought to follow the eſtate of the land, as an 
acceſſo2zp unto it, and ſhall not be paid unto C. either as Termoz oꝛ 
Exetutoz, becauſe C. could not be ſuch an Aſſignee , as is meant by the 
wos of the Covenant, having by the deviſe onely a particular inte⸗ 
reſt in the land; Neither yet, if A. had granted the land fo? life oz years, 
could any ſuch Leſſee have ben Aſſignee in that caſe ; becauſe notwith- 
ſtanding ſuch grant the reverſion ili remained in A. and the poſſibility 
of having the land again as in his fozmer eſtate, in caſe the condition 
were not perkoꝛmed and therefoze the payment thereof ought to be made 
to his ſon and heir, 02 unto the Alignee of the Covenantoꝛs whole e⸗ 
ſtate, as if the Covenantoꝛ had made an abſolute feoffment in fe , oz 
elſe a gift in tale , o2 leaſe fo2 lite, with the remainder over in ke, then 
the Feoffee, Dont in tail, oꝛ Leſſe foꝛ life, might be Aſſignees, to 
whom the Condition ought to be perfozmed ; becauſe in thoſe caſes the 
Covenantoꝛ departed with the whole eſtate > unto which the Condition 


was annered. ic. 
26 Whereas 


6} 


Max. 63. the Common Law. 223 


. ire 26 Whereas by the Statute of 24 H. 8. cap. 20. Jt is pꝛovided, that Co.1.8. 77. b.. 
1. nor ba” no common recovery had agatnſf Tenant in tafle , who is party to the in **< _ | 
be terer recovery, ſhall barre his fſues , when the King hath the reverſion, 1c. Faffords caſe. 
orremdinr by this ( Incluſive ) the a& pꝛeterves the reverſtons and remainders in 
root bat®® ta fl of the Rings grant; fo2 they cannot be barred, but when the eſtate 

tail, upon which they depend, ts barred ; And this is the reafon , that 

when Tenant in tafle is in of another eſtate, and ſaffers a common re⸗ 

covery as Tenant , this ſhall not bar any reverſion oz remainder ; be⸗ 

cauſe ft barreth not the eſtate of the Tenant in taile, being party to the 

recovery, and upon whoſe eſta te ſuch reverſion oꝛ remainder depends: 

Fo2 , quod non valet in principali, in acceſſoria ſeu conſequenti non valebit, 

& quod non valet in magis propinquo, non valebit in magis remoto, * 
linary ſub- 27 Ik befoze the Statute. of Weſtm. 2. cap. 19. an action lap at the Co. l.. 38. b. 2. 
41240 Common Law againſt the Deputies oz Committes of the Oꝛwinary Henſtoes cafe, 
(by the name of Executozs) as appears by 38 E. 3. 26. & 42 E. 3. 2. 
A multo fortiori, an adtfon ſhall lte by the Common Law againft the 


Kectgh Oꝛdinarp himſelf, who is the Pztnctpal, and from whom the Avmint- 


ſtratoꝛs do now dertve their power, 5 
28 Albeit the Pꝛinctpal be attainted erroneouſly, either fo errour in Co. 19. 119. a. 
p2oceſſe, oz becauſe the Pꝛinctpal being out of p realm, c. was dut⸗law- 4. in the Lord 


ipal and 
lar y. 


dein 
eat ed, oꝛ becauſe he was in pꝛiſon at the time of the Out⸗lawꝛy, ec. pet ſhall hier caſe, 


lines 
ry to 
u 


the acceCary be attainted ; toꝛ the attainder of the Pzincipal ſtands god, 
until it be reverſed ; and with this agres the reſolution of all the Zuſti⸗ 
ces in the Kings Bench, 2 R. 3. 12. And in the 18 E. 4. 9. the Pꝛinci⸗ 
pal was erroneouſly out-lawed fo2 felony, and the Accefſozp was taken, 
indicted, arraigned, conviced, attainted and hanged, and afterwards the 
Pꝛincipal reverſed the Out⸗lawzy, and was indiged and arraigned, 
and fouftd not gutlty, and thereupon was ac quit: And in this caſe ( ſdꝛ⸗ 
aſmach as there can be no acceſſary, but where there is a pzincipal, 
and here there was no pꝛincipal) the heire of the acceſſarp ſhall be res 
ſtoꝛed to the lands which his Father had fozfeited by that unjuft attain⸗ 
der, either by entry 03 actfon at his eletfon : Fo2 now upon the matter 
by act in Law the attainder againſt his Father fs'without an wait of 
Error utterly annulted ; becauſe by reverſing the attaindet againT the 
P3tnctpal, the attainder againſt the Acceſfary, which depended upon the 
attainder of the pꝛinctpal, is ipſo facto utterly defeated and annulles ; 
And this doth notably appeare in an ancient book, de tempote E. 1. tit. 
Mortdanceſter, 46. Where the caſe was this: A. was indiced of felony, 
and B. of of the receipt of A. A. elotgns himſelfe, and is out-lawevy, B. 
was taken, and pat himſelfe upon inquett, and was found guilty, and 

s thereupon attatnted and hanged, and the Lo2d entred as in his 
bs bo : After which time A. came in, and reverſed the Out-lawzp, and 
pleaded to the felony, and was found not guflty , wherep he was acquit; 
Þereupon the here of B. bzings a Mortdanceſter againſt the Lo by ef- 
cheat, and therein ſhewweth all this matter, and ſo upon a Demurrer it 
was awarded, that the hefre ſhould recover ſeiſin of the land; Fo?2 if 
B. had b&n living, he ſhould have gone quit by the acquital of A. becauſe 
B. could not be a receiver of a Felon, when A. was no Felon, 19. 29. 

Fo ; 
acipal and "_ The makers of the Statute of 4 & 5 P. & M. cap. 4. obſerving Co.1. 11.35.2; 
ſay. that by the Statute of 25 H. S. cap. 3. Clergy was taken from the pꝛinci⸗ : ( — 

pal offender in the caſe of houſe-barning, ec. and not from any. acceſſary, 2 * 
have pꝛovided that the accefſary betoꝛe the fact ( in that and other caſes 
there pꝛovided foz ) ſhall be alſo onted of his Clergy > which was taken 
to be a good interpꝛetatton, made by. that Parliament of all the Aus 
which concerned that matter; Fo? if the P2incipal ſhall have his Cler. 
gv, it would be abſurd to take away * from the acceflary ; r- 


224 5 The Reaſon of Max. 6 


the P2incipal hath his Clergp befo2s jungement, the accefſary ſhall 
not be arraigned, Vide ſupra 19. 
F. N. B. 3 2. a. 30 A Waron and Fome y2eſent to an Avvowfon in right of the Arend 
primer. Feme, which is appendant to the Pannoꝛ of the Feme, and after the appeaduu, 
Baron alien an acre, parcel of the Mannoꝛ, together with the Advow⸗ an acc af 
ſon in fe to a ſtranger , and dies, and after the ranger p2ofents, and lad. 
then aliens the acre to another in fe; ſaving the Avyowſon to htmſelfe, 
and aftgr the Church becomes void; Mere, the Feme ſhall pꝛeſent, and 
if he be diſturbed, ſhe ſhall have an Aſſiſe of Darrein preſentment, be⸗ 
cauſe the Advowſaqn was ſevered from the acre ; but if the Advowſon 
were appendant to the acre, then ought the Feme to recover the acre, 
befo2s the can pꝛeſent to the Advowſan, 
F. N. B. 47.d. 31 A a man recover in a Quare Impedit in the Common Pleas, and the Quare n 
reco2d is removed by a w2it of Errour into the Kings Bench, and there eme 
afirmed:Auſthat eaſe he wall have a wit to the Biſhop there, and ought ng la 
to ſue a Quare non admiſit àgainſt the Bichop there, upon that recoꝛd, et. | 
F.,N.B.107.m-. 32 An Attaint may be ſued in the Common Pleas , it the retoꝛd be Thelike « 
there, which is the Principal » 02 it map be ſued in the Kings Bench upon an «tam, 
kalte verdict given in the Common Pleas , if the retoꝛd be tremobed into 
the Kings Bench, tc. 
Ibid. 33 A tetoverp las had in an Alliſe bzought in the Kings Bench, and. The lit. 
alter war ds the recozy. was ſent into the Common Pleas, and the party 
ſued an Attaint upon that recozd in the Common Plcas; Fo? the recoꝛd is 
tha ppincipal, and the Attaint thereupon is acceſſazy, which ſee in tir, Aſ- 
le, 8 E. 2. Itinere C: | 
F.N.B. 115.f $4: A the Pꝛincipal die befo2e verdict given upon the acquitat, 03 hath Praca 
a charter of pardon, and plead it, «6, In that caſe the Acceſfozy all not cen Bt 
Pete of Conſpiracp, becauſe he is a{fcharged by the veathof the 
zinc ipal, oz by the charter of pardon made unto the P zinctpal, ec. 19. 
285 29. EE | 
PL.Co.99.b.4, 35 Diversyerſons ware accuſed fox murthering of a man, whereof 2 a 
Matteri of the foms did adually murther him, and were fled, others ffov by, aiding cee 
Crown, & c. and abetting thoſe that committed the murther ; and theſe laſt were ta⸗ 
hon, and arraigned as pzincipals, ve, Weſtdss thefe, there was one Git- 
tin indicted , as acceſſary unto them all ; but kay was made of his ar» 
raignment, until he might be arraigned as Acceſſarp to them all at one 
time; foz he could not be arraigned as Accsſſarp to them that were 
.; eſcaped, becauſe thep were not pet attainted, ac. 
Co. Inſt. pat 1. 36 Where the Common oz © tatute-law giveth remedy in foro ſ&@u- Nemei/ i 
96. b. lari ( whether the matter be tempozal o2 ſpirttnat) the Connuſance of .. 2 
Lit. $137- that cauſe belongeth to the Kings tempozal Courts onely-, unleffe the — pu 
juriſdiction of the Eccleſiaſtical Court bs ſaved, «c. As it an Abbot o: 
P2402 hold of his L od by Divine Service certain, and that ſervice is 
not perfozmed, the Lo2d hath bis remepy in foro ſecular; fo? if he di⸗ 
ftrain fo2 not doing it, he hall upon his avowzy recover damages at the 
Common Law, viz. in the Kings Tempoꝛal Court foꝛ the not doing 
of it; And if iCue be taken upon the perfogmance of the Divine Service, 
it hall be tryed by a Jury of twelve men; becauſe albeit the fervice be 
fpiritual,, pet the Deigniozp, as alſo the damages to be recovered, are 
tempoꝛal: It is otherwiſe of ſervice by Frankalmotgn , whtch ts al- 
Co. ib. 96.4.4, ways uncertain; foz there the right being merly ſpiritual, and the re⸗ 
| medie anely bp the Eccleſtaſtical Law, the Conuſance thereof doth be⸗ 
long to the Eccleſiaſtical Court, xc, ; 
Ce.L11.27, 7. $030 E. 3. calu ultimo, a ded of feoffment , in which a warrant of A leur 1 
3 in Hewy Atto2nep to deltver (eiſin was inſerted, was read to him that was to be . — 
Figott caſe, the Feoſfoz, being a man unlettered, in the fozm of an eſtate tail, but pr — 
was ( indeed ) a feoffment in kee, and the warrant was read truly, as it kurt 
as 


Peg, the Common Law; 23x 


was Wit, and both were ſealed and delivered, and ſeffin given acco2d- 
ingly ; Bowbett; fn this caſe, the dd was adjudged void, becauſe tead 
in another fozm, ac. and the warrant of Attozney ( albyit.it were truly 
by rea) was adjudged void alſo ; becauſe it depenved upon the feoffment, 


and had rofatfon'to the eſtate in fe, Vide 84. 8. | 2 
yilleins e- 38. Servi fugitivi dicuntur eſſe in ſtatu libero, donec domi nus verſus eos ſibi Bra U. cap. 
bee, not the perquiſirĩt per legem terræ, nec habebit poteſtatem aliquam in eis vel liberis ſuis, 10. $ 3. fo. 3. a. 
pd bet0'®. terr is, aut aliis bonis ipſorum, donec corpus, quod principale eſt, diſratio- 

very of naverit 6 X 8 | 2 — 2 i 
bn 39 A leaſe is made to Baron and Feme by indentute, in which Dyer! yr 1 


- 


aut aas there ts a Proviſo, that ff they oꝛ thefr Execnto2s ſhall be ditpoted to ſell '23 fl. 3. 
l and alien the terme, that then the Leſo2 ſhall have the fi oket . he x 
| giving fo2 it as much as another will give: And here; the queſtfon was, 
whether this was a condition oꝛ a covenant , amd the better opinion 
ſems to be, that it is rather a conditton than a covenant ; Wiwben whe⸗ 
0 ther it be the one oꝛ the other, it runs with the land: 0 a; zalbeit the 
4 Feme joyned not in the Jnventure, noꝛ was party thexeuntd; pet if ſhe 
* fur vive tye Baron, ſhe ſhall hold the land charged with the condition oz 
covenaat , as an acceſt ry thereunto: So in 38 E. 3. a feofment was 
made by deed with divers covenants, and one of the Feoffes ſealev it, 
8 and the other not, but yet occupied the land, and tarvived and it was 
| reſolved the Survivoꝛ ſhould be bound by the covenants ans ſeale of his 
companfon, Qui ſentit commodum, ſentire debet & onus, Vide M. 236, 

40 An Abbot with the aſſent of his Covent grants foz them and theft Dyer 24. 149: 
Succeſſo2s to a man and his heires, to finde one of his Ponks tb ſing 18 H. 8. 
Pille , Pattens, and Ueſpers every Holiday in ſuch a Chappel, and | 
grants over, that tories quoties defectus fuerit in aliquo, &c. that ther 
will foꝛtett to him and his heirs ſi ve pound. In this caſe, if by afadler. 
of the ſervice, the nomine pœnæ of 5 1. be forfeit ;. the heite ſhall have an 
action of Debt fo? it, and not the Executozs ; foz the heite having an in⸗ 
heritance in the penalty, it follows the nature of. the land given to the 
religious honſe, as an acceſſary thereunto. 1 | 

41 Aſter regreſſe of the Difſeiſ®e , the DiCeiſ& ſhall have » gtain of Dyer 31. 215; 
the DiCeiſoz, albett they be ſevered from the land by the Diſſeile Þ per to- 28 Hl. 8. 
tam Curiam, and in B. R. in Sayes caſe. 28 e 

42 At the Common Law befoze the Statute of 2 & 3 Edw. 6. 24. in Dyer 38. 50. 
an appeal of Robbery, the Abettozs were to be pꝛoſecuted in the fame Kc. 29 H. 8. 
County where the Robbery was committed, and where thePz3tncipal 
was attainted, and not where the abetment was pꝛoved to be; But 
ot — hath now ſetled it in the County where the Abetts2s ſhall 

e taken. 

43 Jf a man be ſeiſed of a Rent⸗charge, Rent⸗ ecke, Common Co. Inſt. pars 
of paſture, 02 ſuch like Anherftances, whith lie not fn tenure > and dis, 7b 
his heire within the age of fourtten years : In this cafe, the hefre mag 
chooſe his Guardian; But tf he hold any land in Doccage + the Guardi- 
an in Soccage ſhall take into his cuſtody, as well the Rent-charges; 
| tt. as the land holden in Doccage, becauſe he hath the cuſtovy of the heir, 
which is the P2inctpal. „ 
rader, 44 Bp ſurrender of the Letters Patents themſelves, the Du- Dyer 175. 44. 

plicate thereof ( though it ber alſo under the Gzeat Beule) is alſo E= 


gone. 2 
45 Vid Hob. 4. Muſgrave againſt Wharton, | 
airs) | 2 N ot 5 - 
= _ {+ eee 
nt to cl „ | : 2 


— 
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64 Things acceſſary are of the nature of the Principal. 


el. 25. 1 Aletyatit pz6cureth another to Rin his Pater, this is no petty N 
4 1442 R_ in rh? lervait, becauſe it is but kelony in the other, whith ts the m_ 
„ Pinchpal, Finch 23. | 
7 H. 6.19, b. 2 A arſon grants an Annuity with a Nomine pœnæ, the Succefſo2 A Parton 
ſhall be charged with the Nomine pœrnæ due in his Pzeveceſſo2s life, and , cha 
not his Executoꝛs. Finch 23. 5 
26 H.s. Dy. 7. 3 The pꝛoiits of the office of a Filizer, tc. cannot be put in execution Profiect:h, 
Finch 23. upon à recognitamce, tatute, ic. becauſe the dfice it ſelfe , being an of: len ofic 
fice of truſt, kannt. not chang: 
26. El Molin. 4, ithe is not payable of Oaks vſually toppen and lopped (though it 15 nat 
Finch, 23. be eberß lebe et years ) fo2 the dꝛanches are of the nature ofthe able, 
p2incipal, viz; the Dake it telle, fo2 which no tithe is to de pad. 
Co.lnſt.parsz. 5 A miantſetſed as heire on the part of his Pother , maketh a fevff- The ee, 
13. a. I. ment in ler to p uſe of him e his heirs: Here, the uſe being a thing in ttuſt ue de cu, 
arid confidence Wal enſe the nature of the land, aun Han veſrefib to the n tn 
heire hi patt of the Pother : S01ikewile if a man hath a Beignidzy log 
4 4 177 | 82 , arid the tenancy doth eſcheat, it uu 
30 e the part of the Potber: Alto if the heit of the Pothers 
part ol Land, whereunto a warranty is arinexed, de tinpleaver and vouth, 
and tbeteupon judgeiiiont is given again him, and alto fo2 him to te- 
nn dieth bekoze execution ; Pete, the heire ot the Þo- 
hey rt l tue efeciition to hive in va lud agalntt the Uviirh& ; fo; 
9 ect mght to parſae the taute, and the recompente Wan entue the 


cob. r. a. , A man may have ain offate fo2 term of life determitable at win; As duct 
lung both grant an office to one at wil, and allo grants a rent to lit dr 


3 the ktere ide of hi office koz the term of his life, this is deter min · 
e 


abli | 

0b 332 ,7 3 -witidows (Though glated by the Tenant himteif) de bꝛo, Wat. 
Co. . 53d. en ow 02 carried atwap, K fs Baie for the Nate ts part of the Hvate: 
to kt ks of withilcdt, benchds, vodzs, Windows , kd2nares, avthe 
ke, 1 02 fixed to the houle, efther by him in the reverſion, oz the 


Collie 8 Nothing can be pzoperly appendatit oz appertefiant to any thing, Adrows 
1 p 1 — be df perpetual tubſt tante and 2 
cdiitlitaante ; Foz example, an Advowtſon thit is tatd to de appenvant 
tou anno, is in rei veritate Appendaitt to the Deinetnes vt the Panndꝛ, 
— —— —— — — , and — refits'd; 
eg, which are luvject to ertingutſhment and deffragion, 
Co, Int, pars. fg AFM ar ruten Wa a ay 90] Erg and the Uificin purcha- 4 fer- 
1. 124. 2. 4. feld ds in tr, & the Erecutoz enters; Ia khis caſe che Execato? all all rr 
kae e ed, ferter rede , Ki wd, mud be Nenn n Te 
en auter ar | . Thi ad ; | mol, 
fs hands, u item : Sy dernde note a diverſity between the 
= — — — — — ne 
the Lav ay 28 not the quantity of the-effate ( fo2 not one | 
incu arp chit fda Heb If a Wt. Wan vabe dhe porquilire of the 
eee et- 
n kee ncipauy relp Inalit the eftate ; 307 
what right the Executo) hath the kn, fn the ſame "Hh fat he 
have the perquiſite : Oo it is alſo in the caſe of a Biſhop, that hath a 
$54 bight of his Church; Alſo ita man hath a Gillein in right of 
2E 


o 


= 


e ſhall have the perquiũte aſto in her right: But it the pur⸗ 
chaſe be after idue had, then the Baron ſhall have the perquiſite to = 
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and his heirs; becauſe by the iſue he is entitled to be Tenant by the 
Conftefie in his own tight, 2e. | : 
ynreſſe for 12 Littleton faith, $ 21 9. that foz a Rent-charge the Gꝛantck hath 
— xfpar- Hfs electfou either to bing des welt of Annutty, oꝛ fo viftratn, gt. Yow- 
ho bett of a rent grantey fo2 owelcy of partition, a wit of Annuity oth wot 
lte; decaafe it fs of the nature of the tand veſcended, and therefoze fo 
that the Giant Hall onely viſtratn, ic. | 65 a 
veg red · 11 Ik à man recover tand tn an Aſſiſe of Novel diffeiſin, wherennto 
ein. there fs a Common appenvant o2 appertenant, anvafter is re-viſfeifey 
of the Common, he ſhall have a re-vifſeifin of thz Common; foz t was 
taritely recovered in the Afſiſe. __ fin 
Cyparcenary 12 It there be tha Coparceners, and they make part ittun, and one 
n for of them grant 20 s. per annum, out or ber part to her t tb ſifters amvthetr 
acky, 6c. Hhetrs fo owelty of partttton; Here, the Gꝛantes are not Joyntenants 
of this rent, but the rent is in nature of Coparrenarp > and after the 


TR veath of the one G2ante, the noly of the rent wal nefcemsts her iur. 
can in coarfe of coparcenarp , and ſhift net far vive to the other, fo? that the 
en. rent voth tome tarecompence ot the land, and therefoze whit eafae the 
e nature thereof ; And it the grant had been made to them kor of a rent of 


20 8. viz, tothe one ten things, and to the other ten chtuings, get wal 
2 have the tent in tourte of coparcenary, and ſoꝑne in acfon fo? the 


i 13 Ak two Coparteners by diep invented arten both thetr. parts to a- 
cqueni'} nother tn (&, renozing to them tiwo and their hetrs.a rent out of the 
lung, they are not Joyntenanta of this rent, but they ſhalt have the 
rent in courte of top irtenarp; becaufe thefr right in the land, out of 

wyich the rent ts reſorved, wis in coprrcenary, | 
ſymenancy 14 Fflanw be given to two men and thehetrs of their two bovtes, they 
ve life, and habe jopnt effates during their ftves , and atter wards ſeveral Jnhert- 
{ral lahe - tantes; amd therefo2e if one of them have Mae and die, the order ſhall 
n:. have all the land durtag hes lite by right of Survivoz, but after his death 
that fue chan enjoy his fathers part: and i that fue vie without ifur, 
the Dons? ſhall enter into that mofty , and not the iſſue of him that far- 
vthed ; Foz in as much as ozignaliy the tnheritance was fepe ral, 
the reverffon ts alſo ſeveral ; Any theretoꝛe upon the ſeverat vetermina: 
tion of the effate in tril the Dondꝛ may enter; toꝛ as upon one fofut and 
- intire git oꝛ leaſe, there is one joint and inttre te verũon, lo upon ſebe⸗ 

ral gitts 07 teaſes, there be ſeveral reverffens, . 

lun reſerved 1 5 If two Jopntenants make a leate fo? tte, reſerving a tent to one 


LI 


1 unto the rent ts incident, remains fill in fointute; unteſte the referva- 
tisn be by dd indented, and then he onety, to whom it ts reterved, cal 
| havs it, ac. V ide Dyer 308. 75. Wimers caſe: ee 
oe mal 16 AI thzte Coparteners recover land and damages in an Aſſiſe of 
keene d. Mortdateeſter, albett the fuvgement be fotnt, viz. that an recover 
a Co- the tand and namager; yet the damages being acceſibop 5 8 elo 
n. nul) vo in fuogement of Law veyend apon the Fre-holo, being the 
prtnrtpat , which ts ſeverat ; Arp ulthengy the 77708 of the 9 1 
be foint, pet chat it be taken toz bistrideattte; Ana therefoyy in that 
caſe fftwo of them die, the entire damages do not ſurvive, but the thiro 
. partfentar! eſters ( which of 
A right ma 1 yer or 4 pa re 
b — foxfetted as well as the partfcullar effate ft teit 


F 


h tot 
eftdn 
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Co. ib. 1 44. b. 4. 


Co. ib. i 5 4. b. 3. 


Co. ib. 69 b. a. 


Co. ib. 169. b. 4. 


Co. ib. 1 83. b. i. 


Co. ib. 192 2.3, 


encesto both gt them, the rent Mall enure to them both; becaute the tevertlon where⸗ 


Cob. 198.8. 4. 


co. b. 25. a.. 


Co.ib.252.b.1. 18 Che entry of a man to re-continue his inheritance o2 krœ⸗hold, 


Co. ib. 387. . 4. 19 If Lenvnt in Fe-ſimple, that hath a warranty fo2 life, either by Warray, 
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the villeitin had levied a fine toa ſtranger ; F02 albeft toſome refpeds, 
Partes finis nihil habuerunt, pet is it a forfeiture of his right. 


matt intue his acton foꝛ recovery of the ſame ; As if thꝛ men viſleiſe fin man 
me ſeverally, of th2& ſeveral acres of land, being all in one County, and (cye;.| entig 
I enter in one acre in the name of all the thzc acres , this is god fo no and ag, 
moꝛe , but fo2 that acre which J entred into; becauſe each Diffeiſoz is a 
ſeveral. Tenant of the fre-holv, « as. J mult have ſeveral actons againſt 
them fo? the recovery of the land, to mine entry muff be ſeveral ; And 
fo it is, if one man viſſefſe me of th2e acres of ground, and letteth the 
ſame ſeverally to thz& perſons foz their lives, ac. There the entry upon 
one Leſſee in the name of the whole, is god fo2 no moꝛe, than that acre, 
which he hath in his poſſeClion : But ff the Diſleiloꝛ had letten ſeverallp 
the ſaid thꝛæ acres to thꝛe perſons foꝛ years, there the entry upon one 
of the Leſs, . in the name of all the th2& acres, ſhall re-continge and 
reveft all the th2& acres in the S ; fo2 that the Difſeiſ might 
have had one Aſſiſe agatnft the Dilletſo2 ,, becauſe he remained Tenant 
of the Fre: hold foz all the the acre, ; and therefoze in that caſe one 
entry ſhall ſerve fo the whole: o if one viſſefſe. me of one acre at one 
time and after diſſeiſe me of another acre in the ſame County at another 
time, fn this caſe mp entry into one of them in the name of both is good; 
fo2 that one Aſſiſe might be bzought againſt him foz both the Dilſeſſins ; 
Bnt ff A enfeoff one of one acre of ground upon condition, and at ano⸗ 
ther time A enfeoff the ſame man of another acre in the ſame Countp 
upon condition alſo, and why the conditions are bꝛoken, and entry into 
one acre in name of both is not ſufficient ; fo2 that I have no right to the 
land, no2 action to recover the ſame, but a bare title, and therefoze ſe» 
veral entries muff be made into the ſame, in reſpect of the ſeveral convf- 
tions: But an entry into one part of the land in the name of all the land 
ſabſec to one condition is good, although the parcels be ſeveral , and in 
ſeveral Towns : And ſo note a diberſtty between ſeveral rights of entry, 
and ſeveral titles of entry, by foꝛte of a condition. i 


an expꝛeſſe warranty, oꝛ by Dedi, be impleaded, and vonch, he ſhall reco- 
ver a Fe-ſimple in value; albeft his warranty were bat foz term of 
life ; becanſe the warranty extended in that caſe to the whole eſtate of . 
the Feoffee in Fee-fimple : But it Wenant in taile make a leaſe fo2 life, 
the remainder in fe, tc. And a collateral Anceſto2 confirms the eſtate 
of the Tenant fo life with warranty foz term of life, of the Genant fo2 
like, and dies; In this caſe, if the Tenant fo2 lite be impleaded and 
vonch, he ſhall recover in value but an eſtate fo2 life, becauſe the war⸗ 
ranty doth extend to that eſfate onely. 


Co. Inſt. pars 20 Jfa man make a gfft in tale with warranty, this warranty fs All accefira 
1.32. b. 4. Fiſoentatley; And therefoze a releaſe made by Tenant in taile of the 70 an en 


Co18.79.b.4- |. 21 A man ts ſeiſedof a Peſſaace and fozty acres of land, unto which Commer # 


warranty Wall not barre the fue, no moꝛe than his releaſe ſhall barre 3 
the ae to bꝛing an attaint upon a falſe verdid, oz a wott of Errour upon , te cht 
an erroneous judgement given againſt the father ; Reither yet can his cc. 
gift barre the tae of the deed, that created the effate tafle, no2 of any 

other died neceſary.foz defence of the title; Foz theſe are acceſſartes to 

the eſtate tatle, and are as firmly entailed, as the eſtate it ſelf, xc, 


„id Wells je can preſcribe to habe Common in 200 acres of waſte belonging to the porrionu 


Manno of Dale, foz all the cattle levant and couchant upon the ſaid Peſ- 
ſaage and 40Acrss : Jn this caſe, if he ſell five acres, parcel of the fo2- 
ty (whether tho Common were appendant oz appurtenant ) the Alien 
ſhall enjoy a pꝛopoztionabie part of the Common, as belonging to the 
ſafo five acres : Foz albeit at tho beginning, there was but one Com⸗ 
mon 
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mon attending upon one tenanty, pet in as muchas it ix atemmunt up: 
on a tenancy, that is ſeverabie, and upon everyqurt therein, the Cm. 
mon Hall be ſeverable as well as the tenancpʒ to that the Atente ot part 
of the tenancy ſhall en joy alſo a part ofthe Comnion anſwerible to that 
bm part of the tenancp, ec. Do like wiſe, i he that hath lach a Common ap- 

pertatning to his tand, as afozeſatd demiſe partel ot the land to another, 

the Leſſe ſhall have common foz his beaſts levant anv'conchant;tc. 
nt cove 22 S. und his Wife b2ing an action of Covenant agatalt B. upen Co- Co, l. 5. 18. b. 4. 
an ele benant made by Arwenture tripartite, in which B. rabenants intth the $5755 
pat ine. ꝓlaintiſs, and alſo with I. S. and his wile, Et dſſignatis ſuis, & cum 
c quolibet , & qualiber eorum, that de was ſole ſeiſes of the land, t. And 

in this caſe it was adjudged , that the acton word net lie fimgip toꝛ the 

Plainticks onelp , but I. S. and his wife ought alto to have zvynos in the 

gu ion; becauſe as their fntercfs in the land was jopnt:, fo allo was the 

Covenant; And therefoꝛe theſe woꝛds, cum quolibet & qualibet eorrun, 

were void, and ſigniſies nothing: It is other wile; when the interetts 

are ſeveral ; fo2 then the covenants, which have relation therennto, are 

alſo ſeveral ; Ag if a man demite Black at re to A. White acre to B. am 

Gen acre to C. and covenant with them, 8 quolibet eorum that he is 

rioht owner of them, tc. Pere, tn reſpec of the foveral interests, by 

theſe woꝛds (& quoliber eorum) the Covenant is made feveral z'twhore- 

as if he had demiſed thoſe acres unto them jopntiy, the Tovenant hav 

been joint in refpett of thetr joint intereſt, ce. ER 

23 ALozvofa Let cannot diſtrain fo the terfainty, belonging to Co. l. 17. 44. b. 

the ſame Leet , wnleſſe he can pꝛeſcribe, that he and thoſe whoſe eſtate 2-8 45. 4.2. 

he hath, have fozmerlp diſtrained fo2 it; becauſe the certainty being as '? 3 

gainſt common right, and onely foz the pꝛivate gain of the Lozd, ee. 
annot have it without pꝛelcriptton; And ( by conſequent ) as without 


p2eſcription he can have no right to the certainty it ſelfe , which is the 

p2inctpal : $0 neither wall he have without pꝛeitriptton powot to ul. 

ftrain fo it, which is Acceflary : An fox the ſame reaſon it is that the 

Loꝛd of a Court Baron (h»li not viſtratn o an Amerttamont there 

without pzeſcriptfon; foz that the Court it ſelf ( which is thep3inoul ) 

conſifts in p2eſcription, It is otherwiſe in a Court Left ;datdaſe fo; 

the Fines and Amerctaments of that Court diffrefle is inctvent of com- 

mon right, tc. is 5 olige | 

he Court 24 Na man acknowledge in Coutt Chriſtian , that he owes toanv- F. N. B. 41. b. 
nam ther 5 I. to be paid at a certain day, and after he pays it not, he ſhal 
i das not by ſued in Court Chriſtian Foz that Debt und ff he bey de ſhal have 
0 a pꝛohſbit ion and an attachment therenpon, ec. But if by reaſon of ma- 
trtmonte oꝛ a Teſtament a man acknowledgeth a vebt in Court Chri- 
tian, if the debt be not patd actoꝛdingly. he may be ſued toʒ it there, and 


My, 


v4 


effi a pꝛohſbit ion lyeth not in that caſe ; becauſe, that Court having power 
n to take a conuſance of matters matrimonial and teſtamentarp, which 
e it are the pꝛincipal, it may likewiſe take Conuſance of debts acknow- 
2s el tevred therenpon, which are accellary, c. 


fart cl and 25 Il a man cauſe one as Pyztnctpal to be appeatey of murther 03 ſelo⸗ F. N. B. 115. . 
c. mp, and another as Accoſſarp unto him, any after hs ts non⸗ſuiten in his 
appeal; In this caſe, the Acceſſary halt have a- watt of Conſpiracy ,/ as 
| well as the P2incipal. x 4 
__ 26 Ik a Pꝛincipal and one as accelaxpar: frvtctev of felony , and are x N. B. ibid. 
taken and arteſted, and the P2incipal is acquit ; thereby the AcceCary 
ts alſo diſcharged, and the Acceſſary ſhall have thereupon a wilt of Con⸗ 
ſpiracy agataſt them, that conſpire to invtct him, xe. : 
tef the 27 N a man make a B:atate Perchant in 100 l. payable at dtuers ., 30 h. 
0.5 dap es it he kat! of payment at ang oe of the vays, the party to whom Co 0 
7 the retoguitan ce was made, may pave exvention fox that day, and _ in Atm 
not caſe. 
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not ſtay exeentien till all the days of payment be paft ; becauſe a Statute 
Co. I. 10. 126. ſavers of the realty, and partakes of the nature of the land, and the p2o- 
b. z. in clans Ats thereof which are ſeverable: It is otherwiſe of an obligation, which 
cafe. is ſo to be diicharged at ſeveral payments ; fo2 that is merly perſonal, 
and intire, ec. Co. 1. 47. b. & 192. b. 
F. N. B. 2. a. 28 fl wit ol Dower lyeth as well koꝛ a thing appendant 02 appurte- 
« nant to land, as fo2 the land it ſelf, ec. | 
F. N. B. 30. a. 29 JfaParſon hath a Chappel annexedto his —— » ko which G14, 
Chappel there is Glebe appurtenant, the Parſon ſhall have a Juris utrum 
as well of that, as of Glebe belonging to the Parſonage it ſelf. 
Co.l.5.81.b.3. 30 Jf 3 ſel unto pon aup thing fo 100 l. to be paid by 20 l. per annum, Aanul i 
yn _—_ caſe. in five years; IJ hall not have an adion of-Webt , until all the dayes be wt fene 
. Auban incurred, becauſe it is but one inttre contrac ; But if a man make a . 
caſe. & 1. 10. leaſe of lands fo? five years, rendꝛing each yeare 20 l. there in caſe of a 
128. b. 3. in leaſe of land fo2 years the years are ſeveral , and the land and the pꝛo⸗ 
Cluns caſe. fits theredt ſeverable: And therefoze the rent being ſeverable as well ag 
the land, et. be ſhall have an action of Debt fo2 each year , 4c. as it was 
adjudged in 25 E. 3.8. Co. Inſt. pars 1.47. b. | 
Co.1.2. 66.b.4, 31 Where are two Joyntenants foz life, the reverſioner grants over aro, 
5 - hou his eſtate in fe, one of the Joyntenants onely doth attoꝛn, this is a god by one yy 
* attomment of both to ſettle the reverſion in the G2ante ; becauſe the e⸗ na: (6 
ſtate ot joynt Leſſ&s is intire (foꝛ every Joyntenant ts ſeiſed per amy & ©. 
per tout) and by conſequent the rsverſion, which is dependant and ex 
pvettant upon ſuch an eſtate, is intire alſo, t. ; 
Co, Inſt. pa" 32 Some actions follow the nature of thoſe -, whereon they are A 


Pomer, 


1.139.8-4 grounded, as the wꝛits of Errour , Attaint , Scire Facias, and the 


WEE nw 33 The Feme ſhall not have moze appeals than one foz the death of 
the Baton; but ought to jopn all, that ſhe will charge, in one and the 
fame watt, and ſo alſo onght the to declare againſt all in one and the ſame 
Court; fo2 as the murther oz death is onelp one, ſo ought the Wit and 
Count to be one alſo: And therefoze it one bʒing an appeale of death a- 
gainſt divers, and all but one make default, pet the Plaintiff onght to 
bzing his wꝛit, and like wiſe to count againſt all, ec. 

Pl, Co. 73.5. 34 Af an execution be ſued of the body and of the land, and afterward 

in Roſes caſe. thę Coniſo2 enfeoffs the Coniſte of parcel of the land, oz ſurrenders 
partei of the land unto him, oꝛ the F e-\mple of parcel thereof deſcends 
upon him; In all thefe caſes, both body and land are diſcharged ; foz by 
the execution againſt ben and land, the land was de facto charged, and 
ſo became debtoꝛz, and by the ſeoſt᷑ment, ſurrender, 02 deſcent, the land 
was alſo diſcharged:becauſe a diſcharge of part ofa thing in execution is 
a diſcharge'of all, be it bp ac of the party, oꝛ by ad of Law; foz the duty 
_ — and inttre, the execution ( as acceſſarpꝑ thereunto ) is in- 

ea 0, Kc. 


The wi 
have bu 


appeal, 


PF xecuted 
charged h 
d 


partof th 
land. 


Ce. Hd: 35 If a Bailff oz other officer of the Kings Pannoz ſuffer any to no 
- 4: 10.725" intrude upon any parcel of the Demeſnes, ſo that nothing is anſwered =** 


25 koʒ it in particular unto the King , but onelp the ancient ront of the 
Pannoꝛ, ec. Yet that parcel fo intruded upon, ſhall not in Law be ſato 
to be concealed, nod paſſe by any ſuch name in any grant of it from the 
King ; Foz, the Panno? it — in charge and accompt, by conſe 
gant everp part thereof is ſo alſo ; And Turpis eſt pars, quz non convenit 
cum ſuo toto. 6 


36 It two Joyntenants within age make feoffment in ter, they may 175M. 
enter joyntly in their lives, oz joyn in a wit of right, becauſe entry 02 d. Di 


a wꝛit of tight follow the nature of the eſtate, which is joynt; but they 
ſhau not joyn in a Dum fuit infra ætatem, becauſe that follows the nature 
of their ſeveral perſons , which ( in that caſe ) are the pzincipals , fo? 

g the 


ll | 
dien. 


New invented 


bulements heirs on the part of his Pother , yetj the heirs of the part ol the Father 13. 2 
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the nonage of the one is not the nonage of the other, ec. 
Rent partable 37 If Gavelkind land be let foꝛ years rendzing rent, the rent is part- Dyer 5. b. t. 
uche land. able as the land; It ſœms to be otherwiſe of a Rent⸗charge granted 25 H. 8. 

out — land, becauſe that is collateral to the land, and intire: per 

Fitz- herbert. ee es | 


principal and 38 Piſtris Sanders was acceſſary te the murther ot her husband, and Dyer 253.103. 


accelary. becauſe it was but murther in the pꝛincipal that killed him, it could not 8 E1iz. 
be petty Droaſon in his wife; It is otherwiſe, where the wife conſpires 
with her ſervant to kill her husband, who doth it in the abſence of the |... _ 
wife, yet thts is petty Treaſon in the wife, being but acceCary, becauſe; En. 
petty Treaſon-inthe ſervant, | 


65 A mans own words are void, when the Law ſpeaketh as 
much, or otherwiſe, Vide M. 41. 6, 77 9. 


"x 4 lands are given to a man to have and to hold to him and his Co. Inſt. pars 1. 


ſhall inherit; fo2 no man can inſtitute a new kind of Inheritance, not 
allowed by the Law, and the woꝛds, On the part of his Mother are void: 
Do if lands are given to a man, and to his heirs male, the law rejeaeth 
this wozd, Male; becauſe there is no ſuch kind ol inheritance, ac. 

No execurion 2 By the Statute of Weltm. 2. cap. 1. the land is as it were app2e- . b. 19. b. 3. 
ſſdbeeltate to pꝛiated to the Tenant in tail, and to the hetrs of his body, and therefoꝛe 
de bt. if an eſtate be made, either befoe oꝛ ſince the Statute of 27 H. 8. cap. 10. 
(of uſes ) to a man and the heirs of his body, either to the uſe of another 
and his heirs , 02 to the uſe of himſelf and his heirs this limitation of 
uſe is utterly void; Fc2 befoze the ſaid Statute of 27 H. 8. he could not 
have executed the eſtate to the uſe ; And ſo it was adjudged in an Eje- 
ctione Firmæ, . between John Cooper Plaintiff, and Thomas Franklin, and 


void. 


| - others Defendants, P. 14. Ja. in B. K. „ | 
Amanz beirs 3 Jfa man make a gift in tail, 02 a leaſe fo2 life, the remainder to his Co. ib. 22. b. 4. 
razin in him oon -xtgbt heirs, this.remainder ts void, and he hath the reverſion in #72405 
andi lie. him ;;F.93 the Anceſto? during his lite, beareth in his bodie (in judge ©, 
ment ol Law) all his heirs; and therefoze it is truly ſaid, that Hæres eit & in 1,119.4, 
pars anteceſſoris: And thts alſo appeareth in a common caſe; fo it land caſe. T. 31 El. 
be given to a man and his heirs all his heirs are ſo totally in him, as ibid. :eeite 
he map give the land to whom he will; So it is alſo if a man be ſeiſed of % plur. ab 
lands inf& and by. Andenture make a leaſe foz life , the remajnder to 0. 
the heirs male of his own body, this ts a. void remainder ; fo2 the Do⸗ 
no2 cannot make his own right heir g purchaſer of an. eſtate taile with- 
out departing with the whole eſtate out of him, but by departing with 
the whole eſtate he may As if a man make a feofment in fe to the uſe 
of hkmſelf fo2 life , and then to the uſe of the heirs male of his body, this 
is a godd eſtate tatle executed in himſelt , and the limitation is god by 
way of tile; becauſe it is raiſed out of the eſtate of the Feoffees, which 
the Feoffoz departed with, xc. - WIE 
ſon in 4 Ik a man make a feoffment in tee to the uſe of himſelf in tail, and Co. Inſt. pars 
we of a after to the nſe of the Feoffce in fe; In this caſe, the Feoffe is in by the '-22.b-4- 
under. Comjnon L aw, not withſtanding the expꝛeſſe wozds at a remainder, and 
the Statute of uſes, 27 H. 8. cap. 10. Foz he hath ſtill a reverſion but in 
nature ot a remainder, and pet the Feotfoꝛ hath the eſtate tail executed 
in him by the lame Statute. 
lirery of x 5 Ika man deliver a waiting ſealed to the party to whom it is made, Co. ib. 36. a.. 
ung. as an eſcrob to be his deed upon certain condittons, ic. this is an abſo- cy CNY 
lute delivery of the deed , being made to the party himſelf; fo? the deli⸗ — 
very is ſufficient without ſpeaking of any woꝛds ( otherwiſe a man that caſc. 
is mute could not deliver a ded ) and tradition is onely requiſite ; and 
| Jt therefo2g 


23 2 Fhe Reaſon of ax. bs, 
therefo:e when the wow are chit iy tothe Au, whithis the velivvty; 
the woöꝛds ars of none enen; F063, nan uot dictam, ſed quod factum eſt, 
inſpicitut: And hereek tböuzch thete har bien vartety ol opinions, pet is 
the Law'now ſetles agreeable to fübements in fozmet times, and ſor 

d by the whole Court of Common Pleas; H. 12. Jac. But 


Co. ib. $1.b.3 6 Jnepchinige, iftheettes verivroqual , bett che partiss ares, Exchange 
Litl. $ 64. pek is the exchande void; fof the aßrekmenk of the partiss cannor make 
that gdod, which the Lav ma 5 8 | 
cb . gba. 7 It a man make a leaſe foꝛ life, and by dekd grant, that if any-waffs Waſte. 
o2 deſtrugion be done, that it ſhall be redꝛeſſed by neighbours, and not 
by luft, oꝛ pied; Vet in this cake, an act lon ol mate arte: beraulathe 
place waſted cannot bs'recoveres without a ples, | | 
Co. ib. 64 b.3. 8 Ik a man let lands to another to hold to him and his heirs at the Lene «© an 
Liccl 5 82. Will of the Leffo?, theke wöꝛds ( to che heirs of the Leſſee) ax void; be: an} -y bein if 
cauſe iFthis cafe, i the Lellck die, ande his heir enter, the Leffo2 ſhall | 
have an atom ol Trelpatke aganit Him! , and that befoze the Lefſoz en⸗ 
try — f6; that by the death of the Leffe , the leate is abſolntely deter⸗ 


Co. ib. 66. b. . 9 Jn the waking of Homage the ſaving fo2 other Eozs (Salve la foy, Homage, 


_ % — 


que fe doy, Sc. & a mes autres Seigniors) is not of neceſſity, but onely ad. 

ved fo? exptahnation fake ; Fot, the homage is referrev onely to the Te⸗ 

— which the Tenant holdeth or thar Tow, to whom' he voth the 
e 


0 ib. 11.2.2. 10 Lands given to two, Et uni eorum diutius viventi, they make pars onen 
cat l. B. tition and one of them grants his zart t6 ranger ; In either of thetes a> 
Co.1.4.73-b.r, caſes if on? of them die, the L all have again the motty of him that r 
Poroughs caſe. dfeth ; fo, Uni eorum diutius viventi, arg but iole wo2ds;; becaute ( with- 

4 them ) the Jointenant by courſe ot Law is to have al, in caſe he furs 
e. FINN 24. 8 
Co. b. a1. bd: 11 Where the c6tiditfor le certarn ( viz. (7 the payment of 20 l. 07 the by i 
like ) the Obligoz 02 Feoffs2 cannot at the tiut ed pap à leffer ſumme. 
ſam in fatisfacion of the whole; decaule it is apparent, that a leffer lam 
of money cannot be a ſatisfaction fo; a greater, | 
Lad 6 res.) 2.2? If a man enfeoff another upon conditton, that he and his heirs a fu « 
Co.ib.13.a.2, Wall tender unto a firatiger a yearly rent of 205, er, and that it he 03 ved w 
vis hetrs fail to pay it, that then it Wall be tawfal f62 the Feoffo2 and his gen em 
hetts fo re-enfer. Albett this reſetvaſion be dy froenture, whrein the 
205. reſervev is named to be an annual rent, pet is it never the moze a 
rent fo2 that; becauſe although the 28 de ſeffev of tt, and then tatl⸗ 
er is made, yet can he not have Allie toi ft ; and fo that the etkatt 


eee 
ſuch a rele te » ts onflp a et upon the Wenarnt 
5 leb 5 n, . the Feld; u fel i 


Co. b. 24b. . 13 Ik a gitt in tatl be made to a man, and to the heirs of his bovp, 1duc tally 
and it he die without heirs of his body, that then the Wondꝛ and his hetrs be Dun 
ak re-enter, this ts a void Condttton; Ko, when the tines kale, the * 
eſtate betermineth by the erpꝛelle lihiftation , and manga the ad⸗ Ld 
ping sf the Condition to vefeat that, whith is determined dp the Iimita⸗ 
tion of the eſtate, is void j and in that cafe the tote of the Donee than be 
endowed, ec. 1 | 

Lict),$ 446: 14 Thefe wo2ds in a reteate, Quz quoviſthodo in futurum Habere pote- Relei 

Co. ib. 265. a. ro; AE votd in Law: Koz no right palketh bp a releafe, but onely the cure 

richt wWhith the Relenfoz hath at the time ot the releaſe made; foz if "** 

there be father and konnt, and the is vil and the ſon , Ifving 

the kathet roleaſeth by his bed to the Diefls2 all the ritt that he hath, 

v, 


2 Mars 65. the Common Law. | 2.33 


ein 
A will repug- 


x ol 


4 perpetuit) 


void, 


wait, void. 


| lu authority 
rerocable, 


| all theſe hall ſtand irrevocably, yet they may 


02 ma hereaſter have in the land, without clauſe of warranty, ec. and 
after the father dies; ct. the ſow may lawfully enter upon the poſſeſſion of 
the Dilleiloꝛ, not wit hitanding ſuch teleaſe: betaule he han no right in the 
land in the life of his father, but the right delcended unto him alter the 
releaſe made by his fathers death, et. . 357 Al 

15 A man gtves land ta Mary and Joane (two ſiſters) Et hæredibus Co. l. 1. 84. b. 3. 
de corporibus eorum legitime procreatis ( by which they had. a joynt eſtate in (orbeis 
foz lle; and ſeveral Anberttances) and the Donoz intending, that 7 e 
neither ol them ſhould b2eak the joynture · but that the Survivoz ſhould 3 ff Pl. * 
have all per jus accreſcendi, adden this clauſe ; ſub hac forma, quod illa, 
quæ illarum diutius vixerit, tenebit terram illam integram, &c. But in as 
much as his intent was contrary to Law; fo2 that cauſe, if the joynture 
were ſevered by five levied, the Durvivos ſhall not have the part ſo ſe⸗ 
vered, bp reaton of the ſaid clauſe, which he did inſert of his pwn conteit 
and imagination repugnant to la w arm reaſon, c. 
16 Fo02 the conffruction of Wifls , this rute was taken by the Juſti- Co. 1. 1. 85. b. 
ces in the argument of Corbets caſe in the firff Report, that an eſtate, 4. in Corbers 
which by the rules of the Common Law cannat be conveyedbyac exe: e. 
cuted in the life of the Deviſoz by advice of Connſel learned in the 
Law, cannot be de viſed by his laſt Will, he being intended at that 
time to be inops conſilii: As tf- a man deviſe land to another kfoz ever, 
there the Deviſzhath fee; becauſe ſuch an eſtate may be conbeped by 
ac executed; 4c: But if he deviſe farther , that if the Deviſe voth not 


. ſach an ac, that another ſhall have the land to him and his heirs; this 


_ void; becauſe ſach a limitation, if it were by ac executed, would be 
id, cc. 537 of 2 71110 * 03907 62 3 

17 At a man bo bound in an Obligation, to ſtand to, abide', obſerve, Co. l. 8. 82. 4. 
&c. che rule, arbittement, &c. pet he may countermand tt; foꝛ a man can: 2. in Vinyors 


not by bis act make an anthozity; power, 03 warrant to be untoun- . 
termandable, 'which: by the Law ; and of its own nature is counter- 


mandable; As if J make a letter ot Attozney to make Livery; oz to 
ſue an action in my name, oz if Jalligne Auditoꝛs to takeanatcompt, 
02 make a Faco2,, 02 ſubmit my ſelfe to an arbitrement, albeit theſe 
are made by wozys expꝛeſly trrevomble, 02 if Agtant, 02 am hound, that 

revoked :© of J make. 
me teſtament irrevocable, pet may A revoke tt; fo2 my ad oꝛ m words 
cannot atter the judgement of the Law, and make that irrevocable, 
which of his own nature is revocable, c. And tberetoze it J be bound 
by: obligation to and to the award of I. S. albeit if J viſcharge-that 
arbitrement, I ſhall fozfeit mp bond; Vet is my ſubmiſſion in that caſe 
revocable; and ſo is the bok in 5 E. 4. 3. b. which ſems to be cbtrar ꝓ 
in that point, well reconciled, ce. 23 8872 | | 
1 - The Charter of the Jncozpozation of Suttons Yoſpitalcreftrains Co. l. .. 30 b. a 
them to alien o2-vemife , but in a certain fozme this is onein a pꝛetept in the caſe & 
amd ozvinance: ng the Kings deſire, but binds not in Lato: Do! Sens Ho- 
itkewiſe in another part of the fame Charter, the exemption'of the Oꝛ⸗ ſrcal. 
dinaries furiſdigion is but a clanſe veclaratozy ; Foz being a'Lay:coz- 
pozation , it neither:can, oz ought to be viſited, cr. 

19 In the cafe ot Monopolies in the 11 Report the Defendant being Co. 1. 11 8b. 
char ged by the Plaintife to haus ſold Cards, tt. contrary tothe pꝛivi⸗ 3. in che caſe of 
tevge granted to the ſaid Platntiff-by Letters Patents of Qu. Eliz. «c, Monopol ias. 
pats in this barre, that the City of London is an ancient City, and that 
within it, time ont of mins, xt. there hath been a ſociety of Pabervaſhers, 
am that within the ſaid City there was a cuſtom, Quod quzliber perſona 
de ſocietate illa, uſus fuic & conſuevit emere, vendęre & liberè mirchandizare 
amnem rem & omnes res Marchandizabiles infra hac reguum Anglir de 
quocunque vel quibuſcunque _ . &c. and pleaden farther , that 

2 he 
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he was Civis & liber homo de civitate & ſocietate illa, and that he ſold play. 
ing Cards, ic. as was lawful fo2 him to do, cc. But the Juſtices gave no 
regard to this Barre; becauſe it was no moze than what the Common 
Law would have ſaiv', and then no'ſuch particular cuſtome ought to 
have ben alleaged ; Foz, in his, quz de jure communi omnibus concedun- 
tur, Conſuetudo alicujus patriæ vel loci non eſt alleganca , and with this ac- 
Dyer 19, b. coꝛ ds 9 E. 4. . c. | 
115. 28 H. 8, 20 The Leflo2 covenants, that the Leſſ ſhall have ſufficient Pedg- Lefee ny 
| bot by the alignment ol his Battiff ; In this caſe , ſoꝛ as much as this tale bou, 
covenant is in the affirmative , and floweth from the Lefſo2 , and is no — af 
moꝛe than what the Law gives a Lefſe pꝛiviledge to do, per Baldwin ben. 
and Firzherbert , the Le may take Pevg-bot without aſſignment, 
Tamen quære, foz Shelley is of another opinfon. becauſe Cujus eſt dare ejus 
eſt diſponere , & Modus & conventio vincunt legem, and the M eſſe alſo 
ſeems to be bound by the acceptance of the leaſe upon thoſe termes , Ideo 
quære. Howbeit, ff I tet to one two acres of Peadow, and that it ſhall 
be lawful foz the Leſſ& to cut the graſſe by the aſſignment of the Lefſoz ; 
pet the Leſſee may cut the graſſe withont my aſſignment, 
- 31 A manſeiſed in ke of lands in Burrough Engliſh ſinte the Statute Burrough kr 
© =" 45. of 27 H. 8. makes a feoffment in fee to the uſe of himſelf, and the heirs elic. 
males of his body engendꝛed, Secundum curſum communis legis , and afs 
ter dies leiled attoꝛdingiy, having iſſue two ſons; In this caſe; the 
1 ſhall have the land, not withſtanding the wozds bete ze. 
Vide 26 H. 8. 5. * 
Dyer 230. 579. 22 The Lozdby Knight-ſervice releaſeth and confirms to the To- Tenure. 
6 Eliz. nant to hold by a @purre ; Jn thts caſe, the new reſervatton is void u pon 
the eſtate beloꝛe created; Powbeit the tenure by fealty till remains, 
Dyer 238, 36. 23 A Cozoners Inqueft indics a man of murther,8 quod fugam fecit, Coranen ts 
7 Eliz, and upon his arraignment he is acquit , and another found guilty, ut o- queſt 
portet, and it was alſo found, that he did not flie, pet he ſhall fozfett his 
gos; fo2 upon his arraigument in this taſe, the flight ſhall not be gi⸗ 
ven in charge > becauſe they were befoze fo:teited by the 'Co2oners Jn- 


Hob. 5. Crow 24 In debt upon an ol ton of 60 l. fo the payment of 31 l. 160% Trial nfs: 
and Edwards, at Coventry, iſe was taken, that the money was patd at Coventry, and reiga Can 
pet by conſent of parties, and a paper Rute of Court, the ifſge was ttt. 
ed at London, and tound foꝭ the Plaintiff, and javgement given; Hows 
beit, upon a Mzit of Errour bzought in the Exchequer Chamber the 
judgement was reverſed ; ko conſent of Parties cannot change the 


KAaw. 4 | 48 5 
Hob. 13, Sir 25 JfaSherif will make an Under-ſheriff, provided that he alt Sheriff. 
— not ſerve Executions above 20 1. without his ſpecial warrant , this pro- 
. . ;* viſats votdj as being againſt A a and Jultice : Foz aideit de may choſe 
not to make an Unver-ſherxiff at alt, oz map make hinathis will, am 
ſoxemove him whollp ;:pet ho cannot leave him an Unver-ſheriff , and 
vet abatoghts power; no mozethan the King mop, in cafe of the high! 
Syerif himſelf, 'V ub&1 67% 52. TEES E175 5 3108, ie 
Hob. 120. 26 Albeit a Tenant in Common enter into the whole, and claim ali Tenant n 
Smales. and ęypꝛelly, vet he tannot thereby diſpoſſeſle his companion ; foꝝ the poſel⸗ 
Dale. ion ot him that ſo enters, is over alltawful, as well bet ze ſuch clatme; 
| as after , ſo as there is no poſſeſſion altered by ſueh tiaim, and then a 
ſole claim without. moze can never change the poſleſtion, and without; 
a change af pefeſion( which the Law pꝛoteds) it remains as befozns 
and theretoꝛe a Copatcener, Joyntenant, o Tena in common can ne- 
ver be dilleiſed by his fellow, but by an agua] Ouſter: Foz the fame rea. 
fon it ts, that it a Tonant in Common do alone bꝛing an action of treſ⸗ 
paſſe a gaiaſt a ſcranget, his agion ſhal be abated, by pigaving him = 
nan 


Afar 66. thecCommonsLaw: 2 


nant in Common toith another albeithis entry eue mate genen 
and expꝛeſiy into at which nꝛoves thai che entry a ona ci fig at, 
toꝛ elte they could not joy in err MWg 22 bin 
| int e 297007 iet que? 160) , are vis gen; 
6s Expreſsio coum, quetwilt inſint#hilbperatur;r : movut 
Cn $03 OY BR: * e avitt A ssd! 
was 11 Quzen Eliz, lets fo gears rending tent; ne at the veaniptior co. 1. 4.73. 
"the the Exchequer at Weſtmi'Sey ad mamicbahvorum vehreciptirum, feu n Poroughs caſe 
aon, de- condition to be voto fo2 non-payment; de the Mum grants:the revork- 
d maſt be on in fee ; Here, the demand of this rent dugbt ono ham njierthe 
ute fand: Fo in the Nucens caſe, the binuting ot tbechnent ot the rizit 
= at the receipt of the Exchequer, 02 t the: hands of the -Watitfs; ut c63 ud 
moꝛe, than the Law would have oꝛdered, it no place ozptrfon atibliþab 
been named in the Patent: So that tuch a limitatio- mn the uam 
caſe ) operated nothing; And therefoze when the Quten alieneth the 
reverſion to a Subject, it fs then as if no limitation at all had ben 
made, where, oꝛ to'whom the vent Moaly be pato : and then the papment 
ought to be upon the land, which is the p2incipal and lo by con- 
ſequent ought the demand allo, ac. Eapreſmio xorum quiz tacitb init ni- - 1.2 
hil operatur, & expreſſa non profuily cu nn ccrefſa proderunt: le nt 8 
zo grant of 2 I a man grant the Pannoz ofDalr-6ay yeavs to another, extept the co.l.5.1144- 


ay 
U 

af 
: 


n kr 


d, the wood and under ⸗ wood growing anvbotar apon the ſam anner) thete la ver caſe, 
| 3 wo ꝛos (growing and being q aw wos et Abun dance hecaute without 


them the Law wil tmpiy as nach; fon iyjthe: demiſe ot od dnn 
derwod upon the Pans), it is immlisd, that then are growing; An 
therekoꝛe to demiſe all the wd upon the ꝙannoꝛ, and al the wov-grow- 


| ing upon the Hanno, is all one, cc. PH Ants cio 301 1g TR 
ne an- 3 If the King demiſe-thoherbage and pawnage of a: Tus to A. tb Co,1.8.56.b.1] 
h terer lf, and after grant the reverſton of the ſamo to B. fox lit, withoum in the Earl of 
0 ing quam cicd the fir demite Per mortem, ſurſum xeduitionem, forisfactu- Rutlands caſe. 
ram, vel aliquo alio modo quocunque axpĩraveritʒ dcct In this caſe; tbere fs 
no untertainty in the baſt demie, whent0fthull take: e in poubton; 
netae log tt nal begin when the fir demiſe· deter mines natuute o muci; is 
ifeinre- implied in Law: Anvtherefo:s if the ug vetieingʒ chat anotheb holes 
rk the Pannoꝛ of Dale tor his life; grauts theſaty-Partno? to B. foz his tifa, 
In thts caſe, the Law-fmpifes, thattheſecoargranifhatitxke ea u 
on the aeterminattoir os tho fir grant; there is au the ſarfic lat of k 
gilt in tafle, oz a grant iu f, cc. 287 10 7799 917 119 hire? 


ofthe 4 A, poſſeſt toꝛ 15 puts of thoRoeo7y of Sale, untu tek Co. 1. 3.145 2. 
x ayoyd- rage was appendant; grants ve proc Nin aboidante ofthe ‚ 2. in Daven- 
; during 4 B. if it ſhall become void during the ſaichterme, e. und dies tatemat ht ports caſe, 


Avmtntſtratoz ſurrenvers' tho Nettop to him in uren unde then 
befote the expitatton ot᷑ thy ſao 15 pewos the Aten becomes void Yu 
this caſe, notwithſtanding tho tand rrenves Ren have erde nüt, 
vopdance; becauſe the titnitatfowabovedaty,,-ifit/Abl)becainc vννðỹd. 
tmpoꝛts no mode, than what the Law: wouly: hadvfato if it havbenid- 
| mittey ; Fo2 if Tenant foz years s:the next avoypdance, the A 
- win imply ſach a limitation, if the Church ſtrall become: void during the 

terme; And —— —— eorum quæ tacitè infurit — operatur.· 
etures for 3 the Dtatate ot 23 iz. cap. . ti is pꝛobdides lat fy ery peifor 1 Co. l. 11. 58. a. 
ng Maſſe that al ſay or ſing Maſſe, &c. ſhall forfuit the ſumme of 200 mars; and 1. in Dodter 
leulancie. that he, which willingly hears Male, ſhall forfeit 100 marks, & e. without Foſters cafe. 
limiting to whom the fozfeitures wall accrue; and then follows the 
clauſe of fo2feiting al. a moneth to the Queen, and after 10 l. a moneth 
foz kepinga School maſter, xc, after which follows: the c lauſe of the di⸗ 
ſertbutton of the fozfeitares, viz. That all forfeitures of any ſummes of mo- 
ney limited by that Act ſhallbedivided into three equal parts, &c. And in 
Doctoꝛ 


n l. 
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Co. L 11. 39. 2. 227 An an action ot Accompt upon the judgement, quod Computet, befoꝛe 
4. SN Mercalfs the final jubgement given foz the arrerages and damages, a wzit of Er- 


Tbe Reaſon of 


Marks, ec. which wett not ginen to any 


whom; and theres the 
them: but p; xx l. per menſe 


Quin, but unto thoſe penalties onely > which were let invefinitely, 
ano gtben to wo rYowbeft it was anſwered , and reſolves: that the 
Caſo branch of viſtrbotion ſhall extenm as wel to the clauſe of the penal. 
tp f02 „ to the clauſe ofſaping 023 hearing Paſfe; becauſe 
it ta an one to ſay; i ſhall forfeir ( generally) 02 he ſhall Krfair 16 the 
Quaefiz ſoꝛ the Mun ſhall have them in both thele caſes , ; er 
12 tacitd furt nihil . | 


467 Parte  qudrangue integrant ſublats, lin tom. 


Co. I. 3. 41. 2. * Lands in Fe, Umple with rdet deſcend to the hetre of the whole 
3. 3. in Receſs blo > and never to the hetre of the halfe-bloud ; Foz in as much as the 


blond, which is between the heite and his Anceffog, ts that which makes 
- himheire (tos without blows none can inherit )-it is great reaſon, that 
he, which bath the full and intire blouwd, ſhall inherit befoze another, 
which hath but a part of the. blau if the Ancefto2 ; becauſe ; Ordine na- 
tus, totum — unicnique parti: And therefoze Bracton ſaith, Propter 
j fanguinis duplicatum; cam ex parte patris, quàm ex parte matris, dicitur 
heres Wen u ior ſoror, quam frater denlia more; And Britton ſaith, that 
chat xaſe makes the female exclade the male, accozding to the 
— Poſſeſſio fintris fueis ſororem eſle hæredem: And that ol Ariſto- 
—— topiconum!, parte quacunque integrante ſublatur, tollitur totum; 
tumeſt, ſi accipias partem intagrante pro parte neceſſaria; ſeu eſſenti- 
As in the caſe. ababel atv the blowd of the father and the mother, are 
but one int ir inberttabie blov , and both: of them are neceCary.and eſ- 
ſontial-to the pzocreation of an heir; And therefoze , Deficiente uno, non 
pdteſt eſſe hæres : And upon this reaſon, it ſems to Britton, cap. 5. Afa 
mane attainted of felonp by judgement » that the heirs. begotten after 
che attainner are excluded from: all manner of ſucceſſion of heritage, as 
well on the part of the mother, as on the part of the father ; , the reaſon 
'.-.) therpofis, becauſe the fon begottenafter the judgement had not two in⸗ 
- heritable bloup#flnhim; Foz, at the time of his generation the bloud of 
the father was cozrapt ; and then, Ex leproſo parente , leproſus generatur 
$zs::And-when the father is attainted of Felony, the bioud an bis part 
Jr 20 lqonp ng the ſonne (aa (tſrems to him) hath but halte the inhe- 
æitalie hie in him without co:ruption; viz. the blouvy of the mother, and 
therefoze be halds, that ſucha donne ſhall not be inheritable, no not to 
His qvther : And with this agries Dracton, lib. 3. cap. 13. Non: valebit 
ggrneratio, nee ad hereditatem paternam, vel maternam; Si autem an- 


: wy m generatione 
tris, vel matris, 3 a quò non fuerit felonia perpetrata; betauſe at the time of 


.  :hkekjrthhe ban twolawfal bloavs commixed in bim, which could not 


by the attainder ſubſequent, but onelp as to him that of: 
dee more of this matter. Co. Inſt, pars 1. Sta. 


tor lycth not, ſos in that wꝛit theſe woꝛds, Si judicium inde redditum 


in, &c. are meant; not onely de principali judicio, hut alſo deintegro judi- pleated 


00 Wiz. When all the matter within the oꝛiginal is determined „ as 
| in 


WDoctoz Foſters caſe in the 11 R it was objected; that this att clauſe 
_ of viſtributiom dia oneiy — ok the lats fogfetturta ot 200 and 100 
nitely and generally , that they ſhoul 
and ould be naming to 

. clanſs of viffribution vid onelp referr: to 
02 Recuſancy was exp:eſlp given to the Qu: 
. not ung us the other fozfeitures ; And therefoze that clauſe of 
ton wall net extend unto that, which-was befo2e given to the 


n ſecerit; tolis generatio ſuccedit in hæreditatem pa- 


Bloud a 
ted ſhall 


in lit, 


No ud 


ror betor 
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in 34 H. 6. 18. in Humphrey Bohuns caſe in a Quare Impedit bzought a⸗ 
gainſt t wo, the one pleads to iure , anathe: other tontoſſeth the action, 
upon which confeſſion, judgement is given, and he againſt whom the 
judgment waFgtnen, ſues his Witt: of Error ta teme the recon into 
+ the Kings Bench, hub Prior andthe whole Cour denied it; bacauſe the- 
wait ol Error was ta rehearſe alt thote which were partios to tha02 gina: 
wit, and ben the wett ſaith; Et ſi judieiumunde ret itum ſit, tune Recor- 
darium illuckhabeatis, &c. Wy! wich it apnears, that the recozy ſhaſl mot 
be removed by lit ot Error, befo2p the Whole matter bo determined: 

3: S wait of Treſpaſſt-tob2onght-againT® t, and / the one apgear® Co, ibid. b 1; 
and pleads, ſo that he is attaintod of. the treſpaſte, and judgament:is 
given againſt him; In this cafe th? Detendaut ſhall not hape.& wait ot 
Error; befo20 the nratter be bike wise determined againſt the: other, 4c, 

The Lord Crom wels cafe againſt Cawary and others; per Pritot, tempore 

4 Im treſpatte bn tha Woꝛd ot 8againl one foz hi Cattle taken ,: as ( bib. b. 2. 
to partei the Defendant pleads not guſtty, and as: te the reſt he leads 1 1.5. 5 & 6. 
mother plea, whereupon the Piatutiſt demurs, and after the-(Cue mam b. 

lound toꝛ the Plaintiff, upon which her had mogo ment; In this cafe, the 

Defenvnant ſhall not have a wait ot᷑ Error until the whue matter be deter 

mined. tc, f 

A matt caſt n a wait of Error, upun a Judgemont given, where the Co, b b. 2. 
judcoment was given ol the Potneipal: and damages\, but not; of te 35% & Ener 
Coſts; Yowbeit the wait was tsjedem hetauſa ths watt is connttfonal; 11. 

Si judic ium inde redditum fir, cc. i — 

6 In Formedon bꝛauꝶht by Fitz-williams again@ Copley, the Deman- C ibid. b. . 
dank hath judnemtent of part t. And after the Tenant b2ings a gamerad 1 Eliz. Dyer 
wit of Error het th diſtulion ot᷑ thereſſdus,! 6 earmaſbily defred that 291. 
the retoꝛu might by removes into the Kings Benohchut the Court wonid 
not grant it, befo:e the whols matter in demanm auido he determined: 
koꝛ the Juſtices ol the Kings Bench bond proceed without warrant, if 
they ſhould-p2occen uon a matter whieh is not determined; and/whers: 
upon wo judgement is given, andthe whole retod engt to be either in 
the Common Pieas, oꝛ tu hs Kings Bench, allo the oziginal is tativs, 
and cannot be here and there tw, ac. „ | 

The next Apvowſon is granted to two, Who jou in a ee Im- Dye. 
pedir, the one dies, this fhull tautſi the wiit to abats. 11 E 
ne- 8 Baton and ꝓ eme being Dones in ſpecial tai, the Warow is af- Dyer 33 . 27. 

taintod ol freafon, and executed, having iſle; the Name dias, the ar 5 Eli. 


gev B. and ſono erroz , netther yet mould C. and D. have jenes in this 
mitt of Error, becauſe thers was no judgement againſt them noz they 
gels vod, and the wit of Error is, Ad grave . — 

5 | ps Ex 


238 . 


Co. l. 3. 5b 1. 1 It is the office of a good Expoſttoꝛ of an act of Parliament to Difcony 
in Lincoln make confrucdtion of all the parts together, and not of one part alone by anc h. 
Colledg caſe. ft felfg ; Nemo enim aliquam partem rectè intelligere poſſit, antequam totum husbanyy 
iterum atque iterum perlegerit: For example, albett the firſt bꝛanch of p Stat, "ol 
of 11 H. . c. 20. makes the diſcontinuance, alienation, warranty, and re, 
covery made by the wife of the Inheritance of her deceaſed husband to 
be utterly void and of none effect; Yet the clauſe following being joyned 
to the firſt, with this conjunctive , And that it ſhall be lawtul for any per- 
ſon, &c, to whom the ſaid Inheritance, &c. ſhall appertain, to enter, &c. doth 
tleerly expound the generality of the woꝛds of the pꝛecedent branch; And 
theretoꝛe the ſenſe of both together ts, that they ſhall be void and of none 
effec, by the entry of him, unto whom the iatereſt, title o2 inheritance 
after the deceaſe of the Feme doth appertain; Powbeft they ſhall not be 
vofd , but ſtand in fo2ce between the parties themſelves, and againſt all 
others, ſave onely againſt ſach as have title, cc. and they onely have 
power to make them void and of none effect by their entry, as afo2eſatd ; 
Foz, eſtates of Franktenement 2. Inheritance cannot be defeated 
without entry, and therefo2e by entry they ought to be made void. 
Co.1.7.42.2.3, 2 Such an Expoſition of a Died muſt be made, that all the parts ,,,,, 
in Beresfords thereof. may well ſtand together, and that withall it may ſtand with the 2000, 
caſe, rule of Law: So if lands be given co; the uſe of Aden, and of the heirs meniny 
male of the ſaid Aden lawfully begotten , and for default of ſuch iſſue, to the che bo 
uſe of divers others in remainder, &c. Mere, albeit there wants the n 
woꝛds (of the bodie) pet is this a god limitation ot᷑ an eſtate taile; Foz, 
other wiſe it would be againſt the intent of the Donoz, and all the re: 
mainders over would be void; and if theſe wozvs ſhould be turned into 
Latine, they ought to be rend2ed thus, Et hæredum maſculorum de præ- 
fato Adeno legitime procreat. and not hæredum maſculorum præfati Ade- 
ni, which is cl xl pꝛobed by the ſubſequent clauſe, and for default of 
ſuch iſſue, &c. Fo2 fue cannot be of Aden, unleſſe the woꝛds ſhould be, 
De dicto Adeno, and ſo in this caſe the one clauſe is well expounded by 
the other, at. 
Co. l. 8. 93.2.1, 3 In Replevin the Defenvant avows fo2 damage feſant, the Plaintiff 
pleads in Barre, that the ſaid lands were holden in ſoccage, and that 
; I. S. being thereof ſeifed in fie by his laſt Mill, deviſed them unto him 
fo2 ſixty pears » ff he ſhould ſo long live, cc. Unto which the Tefenvant 
pleads, that it was true, there was ſuch a deviſe made, but after 
the ſafd deviſe I. S. enfeoffed certaine perſons thereof to the uſe of 


The Reaſon of Ma. 


68 Ex tota materia emer gat Reſolutio. 


the Plaintiff foz ſixty years, if hee ſhould ſo long lire, c. where- 
upon the Plaintiſk vemurs : And in this caſe it was reſolved, that 
although it appeared, that the title, by which the Plaintiff claimed 
in his barre to the Avow2y , was utterly deffroyed (foz the Plajntiff 
claims by the Will of I. S. which Mill appears to be afterwards coun- 
termanded by the feoffment., which tho Avowant afterwards pleavs, 
and which the Platatif confoſſeth by his demurrer) pet ſhall the Plain⸗ 
tiff have judgement , becauſe his Count is god, and the Avowant in 
his replication to the barre of his Avow2y, hath done two things; F02 
firſt, he hath deſtroyed the title, which the Platntiff made by the Will; 
And again, he hath given to the Plaintiff another title, viz. to have the 
land fo2 60 years by fozce of the uſes declared upon thefeoffment; And 
thereloꝛe in as much as upon the whole recozd (accoꝛding to which the 


Count ought to junge) it platnly appears, that the Plaintiff hath a 
lawful terme in the Lands, and that the Defendant had taken his Cat⸗ 
tel wꝛongkullp, foz that caule judgement was given againſt the A⸗ 


4 


vowant⸗ 


1 Wax. 68: the Common Lav; 239 


«ters Pa- 
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Parliament 
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{by them- 
yes. 


he count 


are by the 
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vowant.; and fo2 the Plaintiff ; albcit the title, which the-Plaintiff 
made fo2 himſelf, was vdeffroped; c. ego; 04 28 „ Falz! 

4; The beſt Expoſitoꝛ of Wetters Patents, and Acts of Parliament, co: 1. 8.117. 4; 
are the Letters Patents, and the Ads of Parliament themſslves;bp the in Doctor 
conſtruckton ann conference of all the parts together 5 Optima Hatuti in- Bonhams cale. 
rerprecarrix eſt ( omnibus particulis ejuſdem inſpectis) ipſum ſtaxutum: Et 
injuſium elt, niſi rota lege inſpecta; una aliqua ejus particula propoſita judicare 
vel reſpondere; „ 84441 2215 ala 

5 In Dodo? Bonhams caſe in the eighth Report, although it was ad: Co 1 . 0. b. 


ade good by mitten, that the Plaintiffs replication was not matertal, and the De- 1. in Doctor 
e bine; the fendants had demur red thereupon; pet in as much as the Dekendants Ponbans calc. 


had confeſled in the barre, that they had impꝛiſoned the Plaintiff with⸗ 
out cauſe > the Plaintiff had judgement: And this is the dfverſity there 
taken, that when the Plaintiff replies, and by his replication. tt ap- 
pears; that he hath no cauſe ot adion, there he ſhall never have judgc- 
ment; but when the bar is inſufficient in matter, oz amounts to a con- 
feCjon of the point in debate, and the Plaintiff replies and ſhews the 
truth of his matter to enfozce his caſe, and in judgement of Law it is 
not material; yet in that caſe ſhall the Plaintiff have judgement : Foz 
tis true, that ſometimes the Count ſhall be made god by the barre, and 
ſometimes the barrebp the replication , and ſometimes the replication 
by the rejopnder., tc. Yowbeit the diverſity is; that when the Count 
wants time, place, 02 other cirtumſtance, that map be made good by the 
barre, ſo it is alſo of the bar, replication, xc; as-appears in 18 E, 4: 16. b. 
But when the Count wants ſubſtance , no barre ſhall- then make it 
good, ſolikewiſe of a barre, replication, tt. and with this agtæs & E, 4. 
2. Bone cas, & nota ibidem dictum Choke; Vide 18 E. 3. 34-b: 44 E. 3. 7. 
a, 12 E. 4. 6. 6 H. 7. 10. 17 H. 3. 3. 11 H. 4. 24, &c. But when the 
Plaintiff makes replication , ſar-rejoynder,-qc. and thereby it ap- 
pears » that upon the whole reco2d the Mlaintiff had no cauſe 
of ad ion, he ſhall never have junge ment, albeit; the ;barre, rejoynder, 
tt. be inſufficient in matter ; toʒ the Court ought to make jungement 
upon the whole recoꝛd, and every: one ſhall, be intended to make the 
beſt of his own caſe : Vide; Riegeways caſe in the: third Report, 32. And 
theſe diverſities were allo reſolved and adjudged between. Kendal and Helier 
M.25,& 26 Eliz, in B. R. and M. 29, & 30. in che ſame Court berween Gals. 
lis and Burbry. 1 P e 
6 Albeit the replication be inſuſficient, vet if the bar be alſo inſuſfi⸗ Co. I. 8. 13 b. 

tient in matter, upon the whole reco2d the Nlainttit chan have judge⸗ - Turners 
ment ; It is otherwiſe , when by the replicatton it appears, that the 1 
Platntif hath no cauſe of adion; foz there the Plaintiff ſhall never 

have judgement, although the barre be inſufficient : As in Debt upou an 
Obligation with condition to perfozm covenants in an Indenture , the 
Defendant pleads perfoꝛmance ot al the Covenants generalip , when 

tt appears to the Court; that divers of them are in the negative oꝛ diſ- 

junaive , and lo the plea in the general affirmative inſufficient ; Pet 

if tze Plaintiff reply, and ſhew a bzeachof d the Covenants, which 

by his own ſhe wing is no breach (upon which the Defenvant demurs ) 

judgement ſhall be given againſt the Plaintiff; becauſe upon the whole 

reco2d it appears, that the Plajnziff yath no cauſe of action +203 the. 

Obligation is endoꝛſed with condition to pertozm Covenants, fo that. 

the Plaintiff hath no cauſe of action , until there be a beach, ot Cove- 

nant, and by the ſhewing of the Plainti himſelf there is not anp 

breach ſuficient in Law to give him cauſe of action, and it is al wapes 

intended, that every one will we w the boſt of his cale, it. But. when 

the barre of the Defendant is inſufficient in ſubſtancs, and the Plain: 

tick replies and ſhews the truth 4 his caſe, whereby de n no 

- | ma tker 
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Co, I. S. 163. a. 


3. in lack 
amors caſe. 


Co. I. 9. 53. a. 
2. in Hickmots 


caſe. 


Co. I. 10. 99.b, 
3. in Beawfa- 


tes co ſe. 


_ Fs ment, that one part thereof may agree with the ref, and that all may an 46. 


Mills caſe. 


C J. . A, , F 0 5 \ a « J 
* — 4 7 conflveration of all circumftances, Quam rationabilis deber eſſe finis non Finn. 
4 - 7 4 


Godfreys caſe. definitur , 4 


Co. I. 5. 79.b. 


in Fitz-ber- 
berts caſe. 
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matter again himſelf ; but matter explanatozy , od perad%enture not 
material, thers the Court ſhall judge upon the whole recozd, and (the 
Count being good) foz fnſafficieucy of the Barre without any regard to 
the replication , judgement ſhall be given fo2 the Plaintiff : As ifg 
man plead a grant by Letters Patents in Barre, which are not ſuffict⸗ 
ent, the Plaintiff by replication ſheweth another clauſe in the ſaid Let- 
ters Patents; which clauſe is not materfal, the Detendant demurers in 
Law; Jn this caſe judgement ſhall be given againſt the Defendant, & 
ſic in ſimililibus. 

7 Among the miſp2iſions remedileſſe by the Statutes made foz the 
amendment of recoꝛds, this is one, that albeit the verdid upon iſſue try. 
ed be givon fo2 the Plaintiff, pet it upon the whole recoꝛd it appears 
to the Court, that the Plaintifhath no cauſe of Action, he ſhall ne ver 
have judgement, and ſo it hath been often adjudged. 

8 Jn debt upon an Obligation, the Defenvant pleads a releaſe of A elend 
the Plain tick, tc. which was in this manner. A. doch acknowledge him. 
ſelte latisſied and diſcharged of all bonds, debts, &c. made by B. (the Defen- 
dant ) and it is agreed, chat A. ſhall deliver all ſuch bonds as he hath yet un- 
delivered unto B. except one bond of 40 l. not yet due, wherein B. and C. 
tand bound to A. &c. The Plaintict replies, that the obligation excep. 
ted, and the obligation in Curia prolata are one and the ſame, where- 
upon the Defendant demurres : And in this caſe it was reſolved , that 
the exception extenved to all the pzemifles; becauſe all the woꝛds befo2e 
make but one intire ſentence, and the one depends upon the other; Foz 
tt is reaſon, that when Bonds are ſatisftev, that thep ſhould be veltve« 
red; and exceptio ſemper ultimò ponenda eſt ; Jt was alſo reaſon, that this 
bond 2 I. ould be excepted, becauſe it was not due when the releaſe 
was made, tc. 

9 M. 10. Jac. upon a motion at the Barre it was reſolved, that an 
obligation to the Sheriff upon a Fieri facias, fo2 the payment of the moe 
ney in Court, xc, was not vots by the Statute of 23 H. 6. cap, 10. Foz 
the firſt bzanch of that Statute is, that he ſhall let to baile by Watt 03 
Btü, xc. which he could not do befoze , as appears, 19 H. 6. 43. The 
fecond ſhews the fozm of the body, et. The third contains a penalty, 
that if the Sheriff take an obligatfon in any other foam, xc, than is thers 
p2eſcribed, that it Wan be voyd, ſo that upon conſideration of all the 
bꝛanches together, and upon their coherence and dependance one upon 
another, ft plainly appears, that the ſaiv Statute doth extend onelp to 
obligations of ſuch as are within thetr guard and tuſt ody, and not o⸗ 
ther wiſe, 

10 Always ſuch conlkructon ought to be made of an Ac af Parliae 5, 


Bond take 


not-withy 
the Sum 
23 H.. 


ſtand wel together, et. | 

11 Lhe Jaſtices ſhall allefle the Fines of Coplholvers upon the due cul 
omnibus circumſtantiis inſpectis pendet ex Juſticiariorum diſ- 
ctetione: And fo tt was adfudged in Communi Banco Inter Stallon Plain- 
tif, and Brady Defendant, P. 9. Jac, 184 5. Rot. 


12 Tenant foz lite, the remainder to his forme and heire apparent in warm 


Max. 6 


Miſprifon 
Clerks, 


pleaded wi 


by the del 


| 


taite. by covin and agreement betwixt bim, and A. and B. tothe intent = 

to barre his fon of his temainder by a collateral warranty. makes a leaſe = * 

fo2 years ta f. who makes feoffment in tex to B. to whom the father relea - 
feth with warranty, and all this is by covin and confent bet wixt the par · 
ties, to the intent afozeſaty ; After this the father dies, and the war ran 
ty dettends upon the tonne, being then ot tun age: Reſolved, per totam 
curiam that this warranty ſhall not barre the fonne ; bocauſe the feoff- 
ment of 'the Tete foz years is difſsifit, and the father himlſeife is 
| particeps 


825 
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particeps Criminis, and agreeing thereunto; then albeit the relcafe wi:h 
warranty is made after the diſſeiſtn: yet in as much as the diſſeiſin- was 
to ſuch an intent and purpoſe > the Law will ad judge upon the whole 
Act, as it is agred in 19 H. 8. 12. Ik a man diffeiſe another with tn⸗ 
tent to make feoffment with warranty, albeit he make the keoff ment 
t wentp years after the diſleiſin, pet the Law will adjudge upon the 
whole act, and tze diſleiſtn and warranty chall be coupled together 
atto:ding to the intent of the parties; and there koꝛe in ſuch caſe the law 
will adjuge the warranty to begin by diff: iffn, albeit they are made at 
ſe beral tim: s: So it a man make a leaſe of lands in two ſeveral Coun- 
ties, reſer bing an intire rent, abeit the liv:ry be made at ſeveral 
times ( firſt ia one County, and then in another) yet the rent is illuing 
out of the lands in both Countics ; Soltkewiſe if a man make a charter 
of feoffment of certain lands with warranty, and delfver the ded; and 

| after make livery of the land ſecundum formam cartæ; Mere alſo, the 
il Law will adju3ge upon the whole ad; and albeit the derd be delivered 
ſo at one time, and the livery of the land at another time, and although 
a warranty oug?7f to enure upon an eftate, pet upon the whole matter 
| the warranty is god. 3 
lab childe; 13 The uſe of a recovery was limited by a Latin ded to the uſe of Dyer 337. 36. 
H. (viz. he againſt wham the recovery was had ) fo2 life, th: remainder 16 EL. 
Seniori puero de corpore H. in taile, c. After wardz H. covenants by an 
Engliſh Indenture to levy a ſihe to the uſe afozeſat> „ wherein the uſe 
wis limited to the uſe ok the eldeſt child of the bodie ok H. ac. H. hath 
ill ie two childꝛen, whercof the elder was a daughter, and the pounger 
à ſonne; And in this caſe, it was adjudged, that the daughter ſhould 
h we the land; fo2 albeit the woꝛd puero be indifferent to each lex; and 
then the Pale fo2 dignity ſhould be p2eferred, yet becauſe the Engliſh in⸗ 
denture hath declared the conffructton to be the eldeſt child, the daugh⸗ 
ter ſhall have it. „ ö | 

14 The Recozy of Weſt Bodwin onght to have come to E. 6. by at- Dyer 350. 21. 

tainder of felony, to which the Advowlon of the Utcarage was appen- 18 Ekz. 
dant, and was concealed; QNnen Eliz. grants the Rectoꝛy, Et omnia 
hæreditamenta, parcella, ſpectant; vel pertinent. dict. Rectoriæ, and be« 


I 


cauſe the patent wis in tam amplis modo & forma, as the Felonhad it, 
and alſo Ex certa ſcientia, foas the Queen was not decetved, it was 
adjudged, that the Advowſon paſſed without ſpectal ment ton ther eok. 


69 Partes ſimul ſumptæ componunt totum : & Totum comprehendit 


ſuus partes. 
tia 
1 here all the Jopntenants joyns in a feoffment ,. every of them Co. Inſt. pars 
& all, in jadgement of Law doth give his own part; And ſo by that means 1.186. 3.3. 
pihell the whole eſtate doth paſſe to the Feoffe accozding to the feoffment ; 
. Do it is alſo , when all that have right, title, oz intereſt in any thing, Litl. s 534. 


do joyne in a convepante, the eſtate ſhall be thereby clerly ſetled in the Co. b. 30a. a. b. 
Gꝛantæ, as the Diſſeiſ and the Difſeiſo2, o2 his heit, the LeCee fo2 
pears 02 life, and the reverſioner, and the like, , | 


amm mofa Be- 2 Toe Parſon, Patron, and D2dinary map charge the Glebe , fo2 Liccl. $ 648. 
1e. they all have in them the Fer⸗ſi mple thereof ; do may the Patron and Co. b. 343. b. a. 
my Ozdinary in time ot vacation, and the Glebe-of a Donative may be ENR. 11 


charged by the Patron and Incumbent without the Dzvinaxy, ic. 
* 2 A. enfe>ffz L. upon condition, the Feoffos, and Feoffe by deed Co. — 
vg grants à Rent⸗ charge to C. the condition is bꝛeken, and the.; Feoffoz es cas. 
enters; pet ts the grant of the rent good; Foz, both ot them joyning to⸗ 


gether in the derd, they had power to charge the land, ac. | 
K k 2 4 Jf 
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Co, l. 4. 26 b rt. 4 Ak the Lom of a Copthold Pannoꝛ grant the inheritance of all his Gran: 40 
in Nelwiches Coptholvs ; albeit no mention at all is made of the grant of the Mannoz, e'hold, 


caſe, & Meals pet the G:ante map kep a Coptholy Court , and take ſurrenders, 
= 4.24b, make admittances, 4c. It is otherwiſe , where he grants the Juheri⸗ 
Murs caſe, tance ol ſome of them, retaining the reff to himſelf; foa iu that caſe the 

$2ante® cannot kep Court; b:cauſe thoſe Copiholds are in that caſe ſes 


vered from the Mannoz, xc, 


EN8, 48.r. 5 4 Parton ſhall hwe a Juris Utrum, where the lands 02 tenements Recorery ut 
ire aliened by his Pꝛedeceſſoʒ, oꝛ if recovery be had againſt the Pꝛe⸗ Benefce. 


decellaz by default, o2 redditiou, oꝛ Nient dedire of his Pꝛedeceſſoz: 

\ where he bath not p2ayed in aide af the Patron and D2dinary ; but ff he 
p:ap in aide of the Patron and Oꝛdinary, and they jap ne in atd, and 
render the laud oz da not gainſay the Demandants acion ; in that caſe, 
the Succeſſoꝛ hall not have a Juris Ucrum, becauſe the fnttre eſtate 
was in them ther, and they altogether had power by Law to viſpoſe 
of it. | 


Dyer 34.20- 6 Two were out-lawed upon an appeal of Purther, and they pur - char, 
Sc. 28529 chaſed thetr charter of pardon in theſe wazds, Donavimus , remittimus, pardon, 


*. tc. W. B. & L. B. omnia & omnimoda Utlag. verſus præf. W. & L. vel 


verſus eorum alterum promulgarx, &c. And exception was taken by the 
Rings Council, becauſe. the wo2ds of pardon were joynt, whereas 
they ſhanld have ben Pardonavimus, &c. W. B. & L. B. & eorum alteri, &c. 
b:cauſe each felony was ſeveral, and the ſeveral contumacies ſhould 
have had ſeveral pardons ; but the pardon was allowed , becauſe (as it 
ſems ) it compꝛehended all that both oz either of them were cuilty of, 
Ano tuch another pardon was alſo allewed in 22 E. 4. Term, Rot. 19. 
but the bak ts miſ-repozted, and contrary ta the recazd, 
7 Vide ſupra 27. 9. 


70 Intire things cannot be ſevered. 


Co. Inſt. pars I. Df Anheritancas that are intite, no vivifion.can-be.mads by metes Deer 
1-32-2.1, and ang hounds ; And therefaze a woman cannot be endowed of the fntirg cir d 


164.b.3- thing ft ſelfe, but all be endowed thereof in a ſpecial and certain mans« 
ner: As of a Pill not by metes and bounds , noz. in common with the 
beter, bat ofthe third toll diſh, oz de integro molendino per quemlibet 
tertium menſem: And ſo .of a Uillein, either of gvery third dapes wozk, 
o2 ofevery third werk, oꝛ moneth : So likewiſe a woman ſhall be en- 
nowed of the third part of the p2ofitg. of ſtallage, ofa Faire, Parke, 
Wove-houſe , Pilcharp, viz. Tertium piſcem, vel ictum retis tertium, 
and of the third part of the p2ofits of the office of the Parſchalſie, Et de ter- 

tia parte exituum provenientiam de cuſtodia Gaolæ Abathiæ Weſtm. Df the 
third ofthe p2offts of Courts, ines, Pertots, xc. Df the third 
tion to air Advowſon, tc. | | 


Co. ib.q7.b.3, 2 Jf a man demife-lands fo2 pears reſerving rent, the Leſſoz may Indireb 
& 29303, hape feveral-actions-of debt fo2 every-pear, o2 haif-years rent accoꝛding & c 


| a Recogntfance to pay an hun⸗ 
feverat dayes, the Conff& pzefently after the ſtrit 
4/4 Aithams. day of payment ſhall have erecutton fo2 that famme, and ſhall not tarry 
caſe, and £10, tiff the lait be pass, becaofe thete touch the reality, any are of the nature 
125, in clans of the land, and the pꝛollts thereof, which are ſeverable, and the ſeve- 
caſe. rei payments upon the-Recogniſance, are in the nature of ſo many ſe- 
veral jndgements: Se tt fs aifvof a Covenant oz pꝛomiſe; fo: after the 

tirtt default an action ot Cubenant, oz an aaton upon the Caſe doth lie; 

' becanfothefe are alſo le derat᷑ in thett nature: ut it a man de bound in 

a bond, os by eontract to another to pa a hundꝛeo pound at ffve ſeveral 

dayes, he ſhall not hade an auton befoze the laſt day *. 

07 


Lit. 64, | — 
513. & E. tothe Covenant, ec. Do 
15 3. a. i. in de D 
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fo2 a bond 02 confract are merlp in the perſonalty, and fntfre, neither yet 
can a bond be ſacd above once, as a tovenatit, xc. may, F. N. B. 1 30. h. 
& 131. a. . | 
1 3. Jn treſpaſſe, oꝛ any action in nature of treſpaſſe, whith is in Law Co. ib 130 5.2. 
e fſeyeral, and where every one may anſwer without the other, there a 

pꝛoteaton caſt toꝛ one, ſhall ferve fo2 him onely , untefle they jopne in 

pleading 3 92 if they plead ſeveral pleas, and one Venire facias is awar- 

ded againſt al, there a pzotection caſt fo2 one ſhall put the plea without 

dap fo2 all (and therefo2e in fozmer times the Plaintiff uſed to ſue ont 

ſeveral Venire facias fn thoſe caſes ko; feare dot a pꝛotection, cc.) But 

in every action oz plea, real oz mixt, againſt two ( where a p2oteaton a 

doth lie) oꝛ in debt, detinue, oꝛ accompt, a p2otection caft fo2 the one 

doth put the plea without dap fo2 al; fo2 theſe actions are in their na⸗ 

ture intire, in reſpec of the joint p2ivity and intereſt, that attteny 

them, EC, | 
elle. 4 If a real action be bzonght by ſeveral Præcipes againf two 02 Co. ib. 135. 4. 
moꝛe, ff the Demandant bznon-ſaſt againſt one, he is non⸗ſuit againtit 
all - Foz; as to the Demandant » it is but one inttre wit under one 
Te e, tc. 
; Annuity 5 A man grants a Rent⸗charge to another and his hefrs, the Gꝛan⸗ co. ib.144 b. 
ae 2 Kent- f 0426 and his wife recovers dotver thereof againft the heire; zn that 
ig caſe the heir cannot after ſach endowment bꝛing a w2tt of Annuity koꝛ 
the other two parts; toꝛ either the whole muff be a Rent-charge , 62 the 
whole mult be an Annuity; becauſe otherwiſe it would not be accozving 
to the deed of the grant, which is intire without fracfons, xc, 
en-charge 6 Ik a man, which hath a Rent⸗ſervice, purchaſe parcel of the land, Lictl. $ 222. 
xigibed out of which that rent ts füninge that ſhall not extingatth the rent, fave C b. 147. b. . 
pcaſeof onely £02 the parcel; oz Rent terbire in that tal is ſeverable,and maß 
be appoꝛtioned acco2ding to the valne of the land: becauſe it (ueth out of 
the p20fits of the land, and is due by common tight: Bat ff a man hath 
A Kent-charge to him and his heirs Mating ont ol land, and he purcha⸗ 
0% feth parcel of that land to him anv hes hetrs, the whole Reut⸗charge 
wp, ts extinct, and the Annuity alfo; becanſe a Rent-charge is inttre, am 
illuing out of every part of the land againſt commo? right: Do likewfſe Co. b. 145.8. i. 
tone holds his land of his Lo2v by þ e or tend ing to his Loꝛd peat⸗ 
ip at ſuch a Feat an Yozfe, a Spar of gold, a Cloye-giliflower , oz the 
ltke, ff in that caſe the A oꝛd parchate parcel of the land, ſach ſervice is 
gone; decauſe ſuch things are in their nature intite, and tannot be ſevg- 
ted 03 appoꝛtioned. Vide Bruerrons cafe, Co. l. 6. 1. | 
um che 7 It ts ats, that if a man grant a rent ont of thz& aceos, and co. b. 147 b. i. 
owes 2 grant over, that if the rent de behind, the Gzante wan diffrain foz and Co. . 2.24. 
wk, the ront in one of the acres, this rent is inttte, ano cannot be a Rent. 2-365 caſe. 

fock out of twoacres, and a Rent-charge ont of the third acre , and : 

therefo3e it is a Rent-ſeck fo2 the whole , 8 foz it 

in the third acre : Do ff a tent be grantev to two and their heirs out of 


C 


y oft 


_ an acre et land, and that tt wall be latutm to: one of them and his tdirs 


to diſtraiu fo2 it in the ſame acre, this is a Rent ⸗ erk; Foz in as 

merch as they tum jointiy fettev of one intire tent, ft cannot de as to 

one a Nent-feck, and as of the othet a Rent-chargs ; Auy this viltrefle 

ts as an appurtemant tothe rent; Aw therefoze in that cafe the uri 

voz , oz thefr G:ante of the rent may dit rait fs7 tt, ic. Fr 

intirerevr- $8 Ik the ſervice of the Tenant be to render unto the Loꝛd pearip at Co.ib.149.2.r. 

age mult - fuch a Feat an Yozſe > a Rev. roſe, oz the like fntirs atinual fervice, and Co. 1.6.1. 

. tohleh cannot be ſe vered, and the Cenant alien part of the land to a tran⸗ 775705: caſe. 
ger; In that caſe, becauſe the rent cannot be * it Hall be 

muitiptpen, and both the Feoffyz and Feofe Matt pay each ol tham a 

Hozſe , Rev-rofe, ec, Ann therefozeft the Tenant > which holds by 

ſuch 
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ſuch ler vice enfeoffs the father of the Loꝛd of part of the land, and that 
land afterwarvs deſcends to the Lo2d ; Yet that zl not extinguiſh 
that annual intire ſervice, but the Feoffo2 ſhall fill hold by a.hozſe, xc, 
becanſe the ſervice was multiplied, and each of them, viz. the Feoffoz 
i and the Feoffe held by a hoꝛſe, ec. f 
Co.ib.149-2.2. 9 A. hath a Common ok paſture certain (as foꝛ ten beaſts) in foꝛty Conn, , 
acres of land, and twenty of thoſe acres deſcend unto him; in that caſe, cen g, 
the Common certain ſhall be appoꝛtioned: It ts ctherwife, if it be com- 2 155 
mon of paſture ſans number, koꝛ that being intire and untertain, cannot 2 o 
be appoꝛtioned but ſhall till remain: So it is alſo of common of Co: OY 
f vers, Turbarp, Piſcary, xc. 
Co. b. & Co. l. 10 Af thꝛee Joyntenants hold by an intire pearly rent, as a hozſe, a Ren in; 
1 grain of wheat, 02 the like, and the Tenants ceſſe by two pears, and ind, 
the Loꝛd recovers two parts of the land againſt two of them, and the 
third ſaves his part by tendꝛing of the rent, c. and finding ſurety , Al⸗ * 
beit the L025 comes to the two parts by lawful recovery , grounded up- 
on the default and wꝛong of the two Jopntenants, yet ſhall the intire 
annual rent be extina, Vide intra, r. 114. c. 45. | 
col ib. & Col. 11 If the Tenant holdeth by fealty and a baſhel of wheat, 02 a Extingly 
6. 1. Bruertons pound of Pepper, oꝛ of Compn oꝛ ſach like, and the Loꝛd purchaſeth purchi 
caſe. part of the land, there ſhall be an appoꝛtionment, as well as ik the rent ban. 
were in money; becauſe ſuch ſervices will admit ſeparation and diviſt- 
on: But if the rent were by one grain of wheat, 02 one pcpper-co2n, 92 
one ſ&d of compn, by the purchaſe of part, the whole hall be extinc ; be⸗ 
cauſe theſe things are intire , and will not admit diviſion , oz ſeve⸗ 
rance. | 
Co.ib.1q49.b.1. 12 Afthere be Loꝛd and Tenant by Fealty and Yerfot ſervice > and Hero 6; 
2, and 2 the Lo2d purchaſe part of the land, the Periot⸗ſer vice is exting ; be. and Hehe 
— leltons cauſe tt is intire, and alſo. of ſuch value, that peradventure the land one. 
ſilt remaining in the Tenants hand, will ndt foz the future be able to 
diſcharge it: It is otherwiſe , where the Tenant holds by Þeriot-cu- 
ſtome; fo2 there purchaſe of part ſhall not extinguiſh the ſervice > yet in 
_ caſs alſo the Meriot is inttre; but Conſuetudo vincit communem 
ü legem. IO! 
. 13 If the Tenant holds of his Lozd by Yomage , Fealty, Eſcuage, Fal l 
and Rent, and the Lo2d purchaſe parcel of the land, In this caſe , the gem 
Rent and Cſcuage ſhall be appozttoned ; but the Bomage and Fealty — 1 
hal ſcill remain intire fo2 the reſtoue of the land ſtill remaining in ts 
Tenants hand; becauſe he ſtill holds the reſidue ol the land of him, and 
then he muſt hold it by ſome ſervice oꝛ other, and therefo2e thoſe ſervi⸗ 
ces being in their nature unſeverable and intire, they ſhall totally re⸗ 
main, being inved the freft and leaſt chargeable ſervices that the Te- 
nant can hold by, xc. | 
Co. ib. ge. a.. 14 Albeit in ſome caſesa Rent-charge , which is in his nature in- The chu 
tire, may by a& in Law be appoꝛtioned, as when the Gꝛante of the 2 
rent comes to the land by deltent, oz the like; Pet in ſuch caſes the pff. 
wꝛit of Annuity fatleth , becauſe that wit being grounded upon the 
grant by died (which is intire ) muſt be ſued fo2 the whole, and cannot 
be ſned fo2 part: Allo à rent in reſped of the realty may be appoꝛtion⸗ 
ed; but the perſonalty is inviviſible, and ſhall not be ſevered , no not by 
act in Law; As it execution be ſued ot body and lands upon a Statutc 
Perchant 02 © taple , and afterwards the inheritance of part of thoſe 
lands deſcends to the Conuſee ; In thts caſe, all the execution ts avoid⸗ 
ed; fo; the duty being intire, and perſonal, cannot be divided, c. Annua 
nec debitum judex non ſeparat ipſum. | | 
Co. ib. 15. b: 15 ARent-ſervice ts of its own nature appo2tionable ; Powbeit if Reot-ſ«” 
tt be changed from Rent-ſervice to a'Rent-ſeck by erence owner 3 1 
rom 
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fromthe Defanfo2y, it thereupon becomes inttre and ee ac⸗ 
co2ding to the nature of a Rent - ſecks: And therefoze if there be Lozv 
and Tenant by fealty and certain rent, and the Loꝛd by derd grant 
the rent in kee, ke taile, o2 fo2 life , ſaving the feaity, the rent, whit 
befoze was Rent⸗ſer vice is by that ſeverance ot it from the Weignit 


6. 7 


Non y ry made à Rent · leck; and then it the G2ante parchaſe part of the lang 

mn fy out of which that rent is iCuing , the whole rent is extina. TN - 

"hy 16 Jfa man be ſeiſed oftwoacres of land in two ſeveral Ceunties, Co. ib. 153. b. 4. 
8 and maketh a leaſe of both of them, reſerving two ſhillings rent; Jn this 


a caſe, albeit ſeveral liberies be made at ſeveral times , yet is it but one 
intire rent in reſpec ofthe neceſſity of the caſe , and he ſhall diſtrain 
in one County fo2 the whole rent, and make one avowzy foz the 
whole, ec. 
4 County i- 17 Gvery County is as it were an intire body of it ſelfe, ſo that upon Finch, 595. 
ir, for live- a feoffment of lands in many Towns in one County , livery of ſeiſin Linl. $ 4:8. 
made in one parcel in any one of thoſe Towns in the name of all, ſufff- 
ceth foz all the lands in all the other Towns within the ſame County; 
but upon a feoffment of lands in divers Counties, there mult. be li⸗ 
entry. verp ol ſeiſin in every County: In like manner, if a man have cauſe to 1 ic). 6 415. 
enter into lands lying in divers Towns in the ſame County, if he en- Co.iv.z52 b.4. 
ter into one parcel th:reof lying in one Town, in the name of all the 
lands in the ſame County , by ſuch entry he hath as good poſſeſſion of all 
thoſe lands, as if he had entred into every parcel ; but if they lie in ſe⸗ 
veral Counties, there muſt be ſeveral entries. Do like wiſe ifa man Co. ib. 153. b. 4. 
de diſſeiſed of a rent iſſuing out of lands lying in divers Towns with: 
in one and the ſame County, be ſhall ned to bzing but one Aſiſe fo 
the recovery of that rent, ec. But if the lands lie in ſeveral Counties, 
he ſhall have ſeveral Aſſiſes in confinio Comitatus, and in either County 
ſhall make his plfant of the whole rent; Bowbeit there wall be but one 
Patent to the Juſtices, And this Alliſe in confinio Comitatus is given 
by the Statute of 7 R. 2. Foz no Acliſe lay in that caſe at the Come Stat. R. 2 10. 
— Law, but the party might diſtrain foz the whole rent in either 
9 . 
like for Þ Jen man hold divers Marmoꝛs 02 lands in divers ſeveral Coun: Co. ib. 15 fla. 2. 
ni, ties by one tenure, and the Lo2d is defo2ced of his ſervices, bs ſhail 
have ſeveral w2its of cuſtomes and ſervices, viz. Foz every County 
one wꝛit returnable at one dap in the Court of Common Pleag , and 
thereupon Count acco2ding to his caſs by the Common Law:But it the 
Tenant in that caſe do ceaſe , the .o wal not have ſeveral wzits of 
Ceſſavit ut ſupri ; Foz the wꝛit of Ceſſavit is given by Statute of Welt. 
2, cap. 21. and the fozm and manner of that w2it is therein pzeſcribed ; 
fozwhtch cauſe it is holden in our bokss that in that caſe a Ceſſavit lap 
not at the Common Law, ec. : E . 
ſlen, adl· 19 Df Zuheritances ſome be intire, and ſome ſeveral, and of intirs, Co. b. 64.5.3. 
don, &c Come be diviſible > and ſome inniviſible, 4c, Af a Millein veſcond to 
nidle. two Coparceners, this is an intire inheritance ;- and albett the. Wil- 
lein himſelf cannot be divided, yet the pzofit of him may ; toꝛ one Co⸗ 
parcener may have him one dap 02 wk, and the other another. day o2 
werk, ec. They map lihewiſe have an Advowſon in coparcenary, any 
may p2eſent by turns; becauſe that is alſo an intire Anheritance, 
BY which cannot be divided, | 
©, 20 Jfamanhave reaſonable Efovers, as Ponte, hat, Pax. bat Co. ibid. b. . 
my uncer. EC, appendant to his Free-hold > they are ſo intireas they ſhall not be 
un diyis divided between Coparteners: Do if a Coꝛodie incertain be granted 
| to a man and his heirs , and he hath iſſue divers daughters, this Co- 
rodie ſhall not be divided between them; It is otherwiſe of a Cozodis 


certain, fo; thereofpartition may be made. Likowife Pomage, a 
alty. 


Aigen 
rend 
jon 


ſervie 
es 10 


Littl. 6 314. 


6 


Co. ibid. b. 3. 


Co. ĩb. 197 b. 4. 
& 185. 2.4. 


Co. I, 5. 37. b. 
the Counteſſe 
of Northum- 
berlands caſe. 


Co. Inſt. pars 1. 
199. b. 4. 


Co. ib. 200. a. 3. 
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Cob:199.4.3: 21 At a Coꝛodie be granted to two men and their heirs ; In this tale, Orane of; 


Co: ibid, 197. o a leaſe fo2 life to another. rendꝛing to them yearly a certain rent, and common! 


claim to have them by turns, ec. 
Eo. ib. 21 FA Zo 


. 
9 


alty, Wfcaty uncertain, Common ſans number, und the like, cannot be 
dtvided between Coparceners and the two laſt, not onely becauſe they 
are inttre, but allo becauſe it would be a charge to the Tenant of the 
Sofle, if ſuch herevitaments ſhould be deviſible, the inte reſt in them be: 
ing unlimited; et. | 


becauſe the Co2odie is intertain, and cannot be ſevered, it ſhall a- cou, 
mount to a ſeveral grant, viz; to each oł them one Coꝛodie; foz the pers c. 
ſons be ſeveral, and the Coꝛodie is perſonal , and the grant ſhall be ta- 
ken moft ſtrongly againſt the Gꝛantoꝛ. ä 

22 It two Tenants in Common of lands in f make a gift in taile Tenancy 


a pound of Pepper, and an Hawk, and an Y22ſe, and they are ſeiſed vs wu 
of that ſervice , and afterwatys all the laid ſervices being arreate, they ,;: ni 
diſtrain foꝛ it, any the Tenant makes reſcons ; In this caſe, as to * 
the tent, and the pound ol Pepper, they ſhall have two ſeveral aſſiſes, 
becauſe thoſe rents are ſeverable, and the two Tenants in Common 
clafm and hold the reverſion ( unto which the ſame rents are incident) 

by two ſeveral titles: But as to the Bawk and Moꝛſe, albeft they be 
Tenants in Common, ec, they ſhall joyn in the aſſiſe , becauſe theſe 
things are intire and cannot be ſevere ; fo2 one of them alone by htm: 

ſelfe cannot make his plaint in Alliſe fo2 the moity of an Hawke, oꝛ of 

an Yozſe ; becauſe the Law will never ſuffer a man to demand any 

thing againft the oꝛder ot nature oreaſon, as it appeareth by Littleton, 

Sect. 129. Lex enim ſpectat naturæ ordinem. 

23 Tenants in Common thall joyn in a Quare Impedit, becauſe the In 1 
pꝛeſentatton to the Avvowſon is intire: Allo they ſhall joyn in a wit of ſoa, u 
right ol Wary, and raviſhment of Ward foz the bodte, foz the ſame 
re + : _ : 

24 I two Tenants in Common be of the Mardchip of the bodp, and Releat, 
a'ftranger raviſheth the Ward , and one of the Tenants in common preju. 
releaſeth totheraviſher , this Wal go in benefit of the other Tenant in 
common, and he ſhall recover the whole; Netther pet ſhall that releaſe be 
anp bar to him; fo2 that the WarvGhip of the bodie is intirs, and cannot 
be ſevered; So it is alſo if there he two Joyntenants of an Advowſon, 
and they bꝛing 4 Quare Impedit, and the one doth releaſe, pet the other 
halt ſue fo2th and recover the whole pꝛeſentment: Likewtſe two Te⸗ 
nants in Common ſhall joyn in a detinue of Charters , any albeit the one 
be non-ſuſt; yet the other ſhall recover. 

25 There is a diverſity between Chatftels real, that are appoztion- Tenni 
able, -andſeverable , as leaſes fo2 pears, wardſhip ot lands, intereſt of "a 
tene ments by Ekgit, @tatute Patchant, Dtaple, at. of lands and te- vil 
nements, and Chattels real intire, as Wardſhip of the body, a Uillein 
foz years, tt. Fo? if one Tenant in Common take away the ward, oz 
the Uflieins ec. the other hath no remedie by action; but he may take 
them again: Yowbeit fo the other, he, that is outed, map have remedy 
againff his companion that outs him, viz. by Ejectione Firmz , E- 
feament of Ward, Quare ejecit infra terminum, &c. 

26 I two Tenants in Common be of a Pannoz , to which Maite Wai. 
and Stray doth belong, a fray voth happen, they are Tenants in com- Ef). 
mon of the ſame, and if one doth take the ſtray , the other hath no re⸗ 
medie by action, but onely to take it again; unleſte by pꝛeſcription they 


27 The G:aritee of part of the reverfton wall not take advantage of - bens 
a Condition, by the Statnte of 32 H. 8. cap. 34. As it a leaſs be made 
of thꝛee acres reſerving a rent upon Condition, and the reverſion is 
granted ot two acres, the rent Mall be appoꝛtioned by the ad 'of the — 

ties; 
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a) ties; but the condition is deſfroyed. foz that it is intire and againff com- 
mon It is otherwiſe in the Kings caſe; xc, 
leaſe of 27 In mixt adions, as an action of Waſte, xe, which are mired Lic. 5. 495. 
x a8ions: both in the realty , and perſonalty , a releaſe of all adtons real, oꝛ a 
releaſe of all actions perſonal, is a good plea fn barre; becauſe the acfon 
is in its nature intire, and therefo2e a releaſe of part hall annul all et. 
There is the ſame reaſon of an Alliſe of Novel diſleiſin, a wit of An⸗ 
naity, Quare Impedit, ec, 
nance & 28 Ak a Diflefſo2 make a leaſe] foz a hund1ed yeares, the Difeſſſee Co. ibid, 285. 
hold incice map confirm parcel of thoſe peares,viz.Either the whole land foꝛ part of . 4. 
wor ſo: the terme, 02 part of the land fo2 the whole term, ec. Do likewiſe Con 
if the Tenant fo: life make a leaſe fo2 a hund2ed pcars; the Leſſoʒ may ans 2 
confirm either fo2 part of the terme, o2 koꝛ part of the land; but x 
unt an eſtate of Inheritance 02 Fre-hold cannot be confirmed fo? part 
ü {morion of the eſtate; becauſe thoſe eſtates are intire, and not ſeverable as peares 
„be: And therefoze if the. Difſeiſce confirm the eſtate of the Dilleiſo2, | g. 7e, 
| albeit in the derd of confirmatton, the limitation be exp2eft to be in . 
tafle , foz years , fo2 a day, 02 onelp foꝛ an hour, yet bath the Dilſeiſo; 
a F&-ſtmple , becauſe his eſtate was befoze the confirmatton intire 
-  anvunſeverable, | = 2 ; 
mans: ® 29 Ik any Difſetſo2 make a leaſe toꝛ lite, the remainder in fa, it A oo Four 
ut" confirme the eftate of the Tenant foz lite, yet alter his deceaſe J map 2, & b. 2. 
well enter; becauſe they are ſeveral eſtates, and nothing is confirms ' : 
ed but the eſtate fo life: So it is alſo when the ſeveral eſtates are in 
one and the ſame perſon, as if the Difſeiſo2 make a gilt in tafle 
the remainder to the right heirs of the Tenant in taile, oꝛ the remainder 
: jointe- firſt fo2 life, and then to the right heirs of the Tenant in tatle; In 
theſe caſes , if the DiCeiſe confirm the eſtate of the Tenant in taile, 
it <all not extend to the other eſtates , cauſa qua ſupra: But if the Mil⸗ 
ſeiſo2 make a leaſe fo2 life to A. and B. and then the Diſſeiſe confirms 
the eſtate to A. Here B. ſhall take ad vantage thereof;becauſe the eſtate 
of A. which was confirmed, was intire and joint with B. and therefo2e 
in that caſe , the Diſſetſe ſhall not enter into the land, and veveſt the 
moity of B. So likewiſe it the DiCeiſo2 enfeoff A. and B. and the heirs 
of B. and then the Tifſeiſce confirms the effate fo2 his life, this hall 
not onely extend to his companion, but to his whole F&-imple 
alſo; becauſe to many purpoſes he had the whole F e-ſimple in 
him, and the confirmation ſhall be taken moſt ſtrongly againſt him 
that made ft, ec. 
wnvrmari- 30 J J let land toa Feme ſole fo2 terme of her life, who takes |; . 526. 
en & husband, and after J confirme the eſtate of the Baron and Feme Co. ibid. 299. 
"3g acgood, to hold foz their lives; Ja this caſe the Baron did not hold jointly with a. 4. 
By his Feme, but held in her right fo2. the terme of her life ; becauſe the 
| wife had the whole eſtate in her befo2e {Q2 life, and Jointenants ought 
to come in by one intire title, xc, 
wer 31 Ak the reverſion of thꝛe acres be granted, and the 1 ell agre Co. ibid. 305 
| to the latd grant foꝛ one acre, this is god fo2 all the: Do it is alſo b. 4. & Co. 
of an Attoꝛnment in Law, if the reverſion of th2& acres be granted, Litt. 5-3r. 2.4. 
and the Leſſ& ſurrender one of the acres to the Gꝛantœ, thisatto2n- n Fond caſe, 
is, ment ſhall be good foz the whole reverſion of the thz&, accoꝛding to the 
7. 1 tc. F02 the Grant be ing intire, the attoꝛnment mull be intire 
allo, | 
men & 32 Ak here be Lom and Tenant , and the Tenant hold of the Lozw Oi, ibid. _ 
Tae. by twenty manner of ſervices, and the Lozd grants his Seigntozy . . "ING 
to ansther , if the Tenant pay de facto any parcel of any of the ſervi- Lic, 5. 563. 
ces to the Gzantee, this ts a ä fo? all the 3 ' - 
ougy . 
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though the Intent of the Tenant was to atfozie but fo2 that parcel, 
onely : becauſe, albeit there be divers manners ol ſervices, which the 
Tenant oucht to perfo2me , pet is the Signiozy intire , and the Te⸗ 
nant having attozned foꝛ part, it cannot be bod fo2 that part, and 
good ft cannot be, unleſſe it be fo2 the whole, «c, Neither can the Te⸗ 
Co. 1. «. 22 nant attone foz a time, o2 upon Condition, xc. | 
3 in Poe: 33 YFfthere be many Jointenants, which bold by certaine ſervices, The, 
Caſe. and the Loꝛd grant to another the ſervices , and one of the Jointenatits 
Litt. S. ges. attozne to the grantee, this is as good, as ifall had attoꝛned, becauſe 
Co. ibid. 325. the Sfgnio2p ts tntire , fo2 there cannot be. an attoznement in part, 
*. tt. Do alſo a ſeiſin ofa Rent by the Lands ot dne Jointenant fs god 
koꝛ alt, and a ſeiſtn ot part ofa Rent is a god ſeiſin of the whole, xc, 
Co. ibid. 335. 24 Ak the done in taile enkeoſke the deno?2 alone, that makes no Diſconin 
3 dilcontinuance: becauſe the reverſion in that cafe is not diftontinued, / ks 
ec, Bat ff he enfeoffe the dono2 and a ſtranger, this ts a diſcontinu⸗ {> 
ance of the whole Land, becauſe the ſtranger is then ſeiſed per my & per 
tout, as well as the dono?, ec, | 
Co. Inſt. p. 35 Jf Busband and Wife Tenants in ſpecfall taile, habe (Cue a Wan 
373. b. 2. Daughter, andthe Wife die, the Pusband by a ſotorty Wife hath 4*!ccadaj 
iſue another Daughter, and diſcontinueth in Fe, and dieth, a Col: „ 
lateral Anceſtoz of the Daughters releaſeth to the viſcontimuce with 
- UGWarrantfe , and. dieth, the Warrantie deſcendeth upon both 
Daughters: yet the idue in tafle hal be barred of the whole bscanſe 
* 2 8 of Law the Marrantte deſcended upon each of them 
ntireip. 
Co. ibid. 330. 36 I a Pan maketh a Feoffment in F& with Warrantfe to the Wanu; 
a. 2. Feoff&his hetres ad aſſſgnes > aud the Feoffæ re-enfeoffeth the e. inci. 
offo; and his Mtfe, oꝛ the Feoffo2 and 2 — ranger, the whole 
Marrautte rematneth kin, becauſe the Warrantfe is intire and not 
partev : So it ts alſo f two doe make a Feoffement with Marrantte 
to one and his hetres and Aﬀicnes , and the Feoffe& re-enfedffe one 
_ Feoffers, In this Caſe alſo the Antire Warranty voth re- 
maine, ec. | 
Co. ibid.z67, 37 Jfa Pan of full age, + an Antant make a Feoffement in Fee with The li. 
x 4- 1 Warrantie , this Marrantte fs not vofd in part, aud good in part, 
ir. 8. 50. hut ft is good fo2 the whole againit the Pan of full age, and vold 
againſt the Anfant : Foz albeft the Feoffement of an Inkant, paſ- 
fing bylfvery of ſetün, ts voldable, pet the UWlarrantie , which taketh 
e. tkect onely by deed, is mecrely void, et. 
Co. lib. l. 86. 38 Jf à Pan let Lands fo2 peares, the remainder in Fee, and Alas 
b. 3. in cor- liverp is made to the Leite foz peares onely, this ſhall convey the yr 
bets Caſe. Fee-ſimple to him in remainder, Foz albeit livery be not netel⸗ 
ſary to the Tenant foz peares, pet ft ſhall enure fo2 the benefit of 
him in the remainder : becanſe the particular term, and all the re⸗ 
mainders, which depend therenpon (though never ſo many) do in 
judgement of Law make but one intire Eſtate, whtch takes effec at 
Co. 1. 3. 86, Me and the ſame time, et. * 
b. 3. cen 39 Since the Statutes of Uſes, 27 H. 8. If a Pan make a gift in „ ele 
Caſe. kalle, with proviſo 02 upon Condition, that if the done doth ſach gon 
an Act, that his Ettate, ſhall ceaſe during his life, oz if a Feof- 
ment in Fe be made with proviſo, oz upon ſuch a Condition, that his 
Eſtate ſhall ceaſe during his life, theſe p2oviſoes oꝛ Conditions are 
utterly void, againſt Law: fo2 ſuch an effate taile oz in I in Land 
being intire, and without fractions , ſach a Condttion 02 li⸗ 
mitation annered to ſuch Effates onght to deffrop the whole E⸗ 


ſtate, unto which they are annexed, and not part thereof : m_—_ 
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that enters fo2 the condition bꝛoken, ought to have the ſame eſtate, 


which he had, when he made the eſtate conditional, which was intire, 


and without fractions, ec. . 5 
40 Ik a man make feoffment in te of land to the uſe of A. and his 


day, and to the uſe ol C. and his heires every Wedneſvay , theſe li⸗ 
mitations are void; Foz wee fünde no ſuch fractions of eſtates in 


the Law, ec | Cr 
1 Aman makes a leaſe fo2 peares of an honſe, and of a Cloſe 


_ 4 ; 79) 
len. | ing by it ſelfe , and of certain other lands in Dale, the Leto: makes 


feoffment of al, and makes lfvery in the Cloſe , the Lefſ& being at 
that pzeſent in the houſe : In this caſe the livery was adjudged volt 
fo2 al; becauſe the demiſe being intire, the poſſeſſion of the houſe is the 


poſſeſſion of all intiroly demiſed with it, «c. So it had ben alſo, ff the 


Cloſe had ben demiſed by the Leſſ& at will, but not fo2 years, 


upon Rent reſerved , and part in Copthold, and by Indenture in con⸗ 
ſideration of money, 4c, demiſeth, granteth, bargaineth, ſelleth, ec. 
unto A. 3. and C. the ſaid Mannoꝛ with the Apputtenances, and the 
reverſtons and remainders thereof , ic. together with all rents teler⸗ 
ved upon any demiſe, ac. to have and to hold to them and to their Al⸗ 
fignes immediately after the deceaſe of the owner of the Pannoꝛ, foz 


the terme of ſeventeen yeares ; In this caſe, the grant ought to take 


efec-intirely as a demiſe at the Common Law, oꝛ intirely by bars 
gain and ſale, by raffing of an uſe by fo2ce of the Statute of 27 H. 8. 
and not foꝛ part by the Common Law , and foꝛ another part by raiſing 
of an uſe ; fo2 thereby the Mannoꝛ map be diſmemb2ed, which is a- 


gainſt the exp2eſſe demiſe and bargain; becauſe both parties agreed, 


that a Pamnoz ſhould be intirely demited and bargained, and alſo that 
a Pan noz ſhould be accepted by the LeCee without any fraton 02 dibi⸗ 


ſion thereof 


43 J there be two Jofntenants fo2 life , and the Reverſtoner Co. ng b. 
. 7. . 


Tookers Caſe. 


grants over his eſtate, whereupon one of the Jointenants onely voth 
attom ; Pet this is a good attoznment of both to veſt the whole re- 


7? verſtonin the Gzants becauſe the eſtate of the joint Leſſes being 


intire ( fo2 every Jointenant is ſeiſed per my & per tout) the reverſton, 
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1 Co. ibid. 87. 
» 202005. efres every Ponday, and to the uſe of B. and his heires every Tue a 4. Per al. 


ma ſty. 


Co. I. 2. ; 1. b. 
kottiſ wo ths 


Caſe. 


rations 42 Ak à man be ſeiſed of a Panno? , part in demeſne, part in leaſe Co. I. 2. 35. 
b. 3. in S. Romi. 


Haywardscaſe. 


which is dependant and expecant , upon ſach an effate is infire alſo; 
and therefo2e the attoꝛnment by one of them, is attoznment.foz both 


to convey the whole reverſion , ac. Wo if the Leſſoz diſſeiſe his two, 
Leſſees fo2 life > and enfeoff another , and one ofthe Lefſes re-enter 
this ad of one of them is attoꝛnment in Law foz both: If one Joins 
tenant give ſeiſin of Rent, that ſhall binde his companion, as it is a- 
greed fn 39 H. 6. 2. It a leaſe be made to two, and after the reverſion 
is granted to one ot tem, this is holden good attoznment in Law fo2 
both (Baldwin 28 H. 8. Dyer, 12. b.) And all this in the reſped of the in⸗ 


tireneſle of their eſtate, ec. 


ot 44 A. having! an office and power to make Deputies, by In- Co.l.z.83.b.4; 
una to per- denture bet wirt him and B. and fo2 a hundzed pound pito, «c, makes colſtrits Cale. 


atation thereof to B. and A. covenants with B. that if A. die beloze 
B. that then the Executoꝛs of A. ſhall repay unto B. fifty pounds, with 
divers other Covenants in the ſaid Andentute concerning the tai office 
in the enjoyment thereok; And A. was bound to B. in twa hundzed 
pounds foz the perfozmance of Covenants, and in debt the bzeach was 
alleaged fo2 the non-payment of the ſaid fifty pounds, in as much as 
B. ſurvived A. Mere, albeit the ſatd Covenant ta repap fifty pounds 


was lawful , vet in as much as the 75 hy the Covenants were again 
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the Statute of 5 E. 6. cap. 16. The bond which was a thing intire being 
Dold fo? thoſe nn-lawfall Codbenants, it was utterty bold for an: 
And it the addition of a Law-full Covenant ſhould make the bond ol 
koꝛte as to it the @atute would then ſerve to little oz no purpoſe , qc, 
Co. l. 4. 9.4.3. 45. Seiſtn of any part of a ſervits (as of part ol a Rent, ot one 4 ra 
Bedils Caſe. days wotk when tt is none 02 the like ) is actual fein of alt to have fa Ka 
Ibidcm a. 4. a Aftiſe; becauſe the ſervice in that cafe is inttte, ec. So if a man 
make a Leaſe fo2 lite, o2 a gfft in tatle, rendzing the firff peares a 
quarter of wheate, and after the ytarly Rent ot C. S. the ſeiſin of the 
wheate ts the ſeifin of the Rent - whereupon he may have an Allie: 
foz all is but one tnttre retex vation, ec. 2 ; | 
Co. I. 4.33- 46 When theKtng makes a Dheriffe durante beneplacito, albett he The 51.5 
a.2. in itton map determine his Office at his pleaſure, pet he cannot determine it in Office n 
Caſe. part > as foʒ a Towne, oꝛ hundzed, 02 any other part, no? abꝛioge the 
Sheriffe of any thing incident oz appurtenant to his Office : fo2 the 
£ffice is tntfre, and ſo onght he to continue in his Inttretie without any 
kractidn oꝛ diminutton whatſoever:unleſſe it be by Ac of Parliament, oz 
that the King makes any Town gc, A County of it ſelf, and Conftt- 
- tates there a Sh2iffe,and all things incident to aSheriffe within the lain 
Towne; but he cannot determine the Offie#of the Dherjffe , oz any 
part thereof without; bat by conffftating a new Sbheriffe, viz. oz the 
execution ard admintſttatton of Jufffce : becanfe the Office is in its 
nature inttre, t. | 
Co. = 4- . 47 A polſeſled of an houfe, wherennto a ſtable was ad joyning, ſoz the 4 proview 
Namiis Cale. terme of 3 o penres, dy deed indented fn confiveratfon of 25 l. fine to be dite. 
altetwards pald, demtſed the ſameHhoriſe and able to B. lo 21 peares, 
tend zing unto A. 241. per annum quarterly, am allo 5 I. quarterly at the 
ſame feaffs, until the ſatve 25 I. une ſyonld be paid, upon condition 
that it the tato ſamme of 25 l. oz the fat Rent ſhould be arreare at any 
Feaft (c. that then tt ſhould be Lawfail fo: A. to te⸗enter: Amd aſter: 
wards and befoꝛs any dap of payement B.re-demiſeth the ſaid ſadie unto 
A. oz 10 peares, Whoentred, any after the Rent ol 24 l. per annum is 
arteare, ann Lawfully demanded, any alto the 5 1: parceil of the ſumme 
in g2oſſe was not patd: In thiscafe , the whols Tonvition , as alſo the 
re-entry of A. is ſuſpented: Foz albeft the condition ſtands upon to 
pirts in the vitſunatve, viz. Either foi the payment of Rent, oꝛ of a 
ſamme in grote (which was collateral ) pet in as much as B. re demi 
ſev part of the vemife to A. (viz. the ſtable) wherefnto A. entred , and 
the Rent was hereby ſuſpended, Und hereupon the intire condition, 
both as to the Collaterall ſumme as alſo to the ſato Rent, was like⸗ 
wiſe ſalſpen oro: betanfe althoagh the condition compꝛehend t wo le ve. 
rall things in the viffintctfve of two ſeverall natures, viz. The one a 
Rent iſaingont ot the land, which is incident to the reverſlon, amd 
map be ſuſpendes by the fnter-mevling with the land: the other matter 
coltatetat to the land, whfch cannot be ſaſpenvey by the ſafd re- demiſe: 
yet hexe there are not ſeveral conditions, but one intire condition, which 
referres to two ſeverat branches: and therefoze being ſulpenved in 
partit ts ſuſpendsd in alt: And that the condition was intire , it ap- 
peares by the Contiuſſvn thereof, viz. that fo2 the non payment of the 
one a2 ofthe other ft ſhould be Lawfhlt fo2 the Lefſoz to re-enter fnts 
alt the tand: ſo that fc ts but one inttre Condition and one intireentrp, 
whtch ts not by the Aas of the Parties to be appoꝛtioned oꝛ divided ec. 
The Ihe caſe was avjuvged p. 27 El. Rot. 185. iter Brightman and 
Somerford, , 
Co, lib. 4. 94. 48 A, and B. Bargaine together 3 that A. fo2 a certafneſconfideration Agnui! pi 
d, 2. in e (hall veltver anto B. yourlyzo guarteps of Barlep uu ring the —_ fir mec 
: | this 
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iow 


conditton 
itire. 


this care if A. failbof ary one yeares payment E. cannot have an-actiorof 
Hebt toꝛ ft.antitl/all the yeares'be incurrev;becauſe an Action of Webt ts 
intirs and [carffgt; de ſev aboveonce ; How belt he may in that ealt 
have an Alton upon the cafe fo2 it xc, as tt was/adjuvgedfiitheicaſe 
between Redman and Pecke 2. & 3. P. & M. Dier. 113 1 

49, A Convitidn annerep to an Eckate is ſo inte, chat tt: Wal not Co. 1. 4. 2:5; 
admit any ſeperauce fromthe Cftate, unto which te anne pes wetb⸗ v. 4: in p. 
out the dviſfructorof'it, and being annull astofomeiperſons, oi dN part, '”* Calc, 
it (s Aunuled fo7'all 7 As if A. demiſe Land to . and his Altitines , 
with condition, that neither B. noz his Afignes' hall al hont 
the Litente ot A. If A. give B. Licence to alten the Land, towiſom 
be plsaſeth, and he Aignes the Leate to C, neither C. noz anp- Alter 
aligns is bound by that condtt ion; but the Condition is therebp' ab- 
ſolutely determined; ſo that no alienatton, whithe may be made after- 
wards ſhall be a bꝛeach of the Conottion, oz gib eaule of entry* to the 
Lefſo2 ; fo2 the Lefſo2 cannot difpence with an altenatton bet 
and pet the ſame Cate rematne ftill ſabjec to the conditton 3 
wards: And aldett the proviſo be, that neither the Leffo-nozhfs At⸗ 
ſignes ſhall alien, pet when the Leffo2 licencety the Leſte etl ed 

0s 


he ſhall never defeate,by fozce of that proviſo, the term, whtth is 


lately aliened by his Licence ;: fo the Afigne; (and ſo by conſtquent 

edery ſubſequent” Aſſignee afterwards) ſbau retatne it in the lame 

Might ,. that it was in, when the Lefſie granted tt, then it was abto⸗ 

late and ſevered krom any conditton, tc. And as the diſpenſation to one 

is a diſpenſatton tb an other ſubſequent Aigiies, fo it ts alto as to 

perons; foz. in caſe of Jofnture, where the Eſtate is in moze then 

one, a Licence of Alſening granted to one wal enure to all, a dt was 

adjudged in Crompcon and Leeds caſe , T. 28. Rot. 256. tri the Co. 

PI. Likewiſe ff the Lefſoz Licence the Tete to alien part ot the Land, 

he may alien the reff oꝛ any part thereof without Licence; betauſe . 

Condition cannot be divtved, oz appoꝛttoned by the At of the Parties; 

7 tt was holden by Popham Cl. Inſtit. againtt the opinton in Dier. 16 
334. . 

5 ALeaſe was made by Indenture foz 27 peares ot 3 Pammoꝛs Co. lib. 4. 120. 
A. B. and C. rendzing per annum. f02 A. 6. I. fo: B. 5 1. and fot 2 4: in Dun- 
C. 10 J. to be patd & a place ont of the Land, with'a conpittom ot Ry. Pons Caſe. 
entry into all the thꝛer Pannozs foz Detault ot payment of the catd 
Rents, 02 any of them; and after the Leffoz by-veev invented and in⸗ 
rollen bargaines and ſels the Reverfion of an hotife and 40 acres of 
Land, parcell of the ſatd Pannoz of A. to one and his heirs and after. 
wards by another deed indented and inroffed batgatnes and ſets all the 


reſidue to another and his hefres , and whether the ſecond butginer 


Wikxchange 
ur, being a After one acre is evicted f2om B in this caſe all the exchange is efeatets b. v in Bua 
- and B. may enter into all his Land; fo2 albeit the exchange had bern Calc. 


might enter toꝛ the Conditton bꝛoken oꝛ not, was the QAueſtton; And tt 
was adfudged (P. 14 E. Rot. 1015) that he couly not! enter fo2 the cons 
dition bzoken ;- becauſe the Convitfon being inttte cannot be appo2- 
tioned by the Ac ofthe Parttes, but, by the ſeverance of part of there- 
verſton, was utter[y deſtroped, xc. n 
51 Jf A. give in ext hange; actes to B. fo2 other three actes, and Co. I. 4 121.4. 


much as all the thꝛer acres were given in exchange fo? the other; at 
the Condftton ( which was implyen in the exthange) was intire;, 


the eviaton of that one acre the condition in Law is b2oken'; any 


herds 
upon entrp given into all; foz t is the pzopertte of a' Convitton t6'vee 


feat all, and not a part onelp, except the Eondttton be reſtratned oneiy 
p Ll 3 - to 
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to a part, as it is not in this caſe, And therefoze there is no diverſitie 
bet ween an intire thing (as a Panno2) and a thing, that is ſeverable, 
in point of exchange , ac. There is the ſame Law. alſo of a Partftton , 
as it ia agreed in 13 E. 4. 3. f. &. 42. Af. pl. 22. inthe Carle of Pem- 
brooks Caſe, > | | 
Co. l. 4. 111. _ 52 Baron ſeiſed ef the Pannoz ot Dale to the uſe ofhimſelfe and his T1, llt. 
a & 22. b. Femeg-and of the. heirs of the body of ths Baron, levies a fine to A. | 
Buftards Caſe. who enfeoffes B. who enfeoffes C. C. exchanges the.ſaiv Pannoz of 
Dale withB.-foz the Pannoz of Sale, the Baron dies, the Feme enters 
into the Pannoꝛ of Dale; In tbis caſe B. may te enter into the Pannoz. 
ol Sale; toz as when the whole Eſtate in part is evided , all the ex ⸗ 
change is deleted, ſo here, when the Eſtate of the Frank ⸗tenant foz 
the lile ol the Feme, which is but parcell of the Estate; is ebided in 
all the Land, oꝛ in part, the whole exchange is thereby defeated, by 
reaſon of the condition in Law annexed unto it; foz albeit a reverſton 
expecant.upon an Estate fo2 lite may be given in exchange fo: Land in 
— pet when C. was ſeiſed of the Pannoꝛ of Dale in his De. 
meſne as of Fe, and gives that in poſſeſſion unto B. in exchange, as 
afoze:-ſatd, after that the Feme enters and evias the Eſtate fo life , 
ic. B. map. re-enter. into the whole Pannoꝛ of Sale, which was fo gi⸗ 
ven in exchange; -becauſe the Condition in Law ( annexed to the ex⸗ 
coſe, being bꝛoken fo; part of the Eſtate, is defeated fo2 all ; xc, 
So ke wiſe if he in the reverſion in Fee dilleileth his Leſſe fo? life , 
and then gives that 1; and in exchange to another foz other Land, and 
after the L eCe fo2 life enters; In that caſe alſo the other map re-enter 
into his. Land again, and hereby vefeat the whole. exchange; becauſe 
the implies Condition is in his nature un-ſeverable.and intfre, 
= 5 KA Lets to B. the anoꝛ of Dale foz 30 peares, extept all wood and A ſurcair 
Tom Cafe ** under-wood growing and being upon the Pannos, after A. lets to B. all e. 
the wood e under wood, gc. foz 62 yeares without impeachment of watt, 
And after A. lets to B the Pannoꝛ foꝛ 30 peares from the expiration 
NE mer eaſe ol. zo yeares, the firlf 3o peaxes expire, the Lefſ& cut 
the trees, the Leſſoz bzings an Agion of walt; And Jadgement was 
given los the Plaintife foz by the accept of the future Leaſe, the 
© leaſe $026: peates was pꝛeſently and acually ſurrendꝛed, becauſe it 
could not be ſux rendes in part, and in fo2ce fo2 the reſtsue of the term ; 
dthe Leſſee by ſach acceptance affirmed the Leo; to have abflity to 
a newleaſe, which he could not do ſo long as the firlt leife Food 
infozce : ſolikewiſe if the Leſſee foz 20 peates accept a leaſe foz thꝛee 
yeares to begin ten, peares after, this is a pꝛeſent ſurrender of the 
whole term; foz tie lat ten peares cannot be ſurrendzed, ann the firſt 
ten Till remain in eſſe, becauſe that would make kradtons, of the 
term, wbich is in its nature intire: Neither can be, that hath a leaſe 
fo2 20 peares ſurrendet the laſt ten peares by any expꝛeſſe ſarrenver , 
ſaving unto him the firſt ten p2ares; xc. 
Co. lib. 5. 11. 54. Two Pouſes are let to one man, the onefoz 41- Rent per annum ac nies 
b. 3. & 56.4.1. the other fo2 20.5. per annum, with proviſo, that if the ſatd Rent of dicion, 
Knights Caſe. F. I be behind in part oꝛ in all, then the LeMoz ſhall re enter; theſe 
Paonſes afterwards eſcheate to the King , who after grants that, upon 
ob the 0. s per annum fs reſerved, to I. S. the Rent thereof is 
rreare.; In tbis caſe, tbe Patent cannot enter foz the Condition 
„T albeit the Rents were ſeverall, yet the Condition 
re by the expꝛeſſe reſervatton, and gives in intite re-entry into 
Ii pefanlt of. payment ok anp part of the Rent; and therefofe by 
the.ſeberance of an part of the reverſton all the conditton (as to all com- 
mon perlons) is 1 iroged; Yowbett the whole condition * 


de whole 
m one in- 
day, 


Mos Jo. 


u. Talbots Cale in the 8. Rep. fol. 108. 


the Common Law. 
intiroly in the King with the rebertton of the other Monte, and that te in 
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reſpec of his pꝛerogattve, ec. : | | 
55 The Lefle foz yeares bꝛings an cjeRione firme, the AN Co. Ib. 5. 74; 
faith that befoze the leaſe , the Leſfo2 bargatnev atm fold to him 5 & b. 1. in rymarks 
by indenture fnrolled within fix moneths, wherebp he was + Caſe, x 
until viſeiſed by the Lefſo2 , who let the tans, ec. The Plaſnitite 
pleades that the bargatne, et. was upon Condition, which wag bio- 
ken , c. the Defendant demurres, and ſheweth canfe ac N 
the Statute » viz. Becauſe the Plaintiff ſhewed not fozth the 
ture of the Condition; And in this caſe judgement was given fo? t 
Platntife ; becauſe when any veed ts ſbewed in Court, the deed 8 


judgement of Law temaines in Court all the term, in which tt ts 
ſheiped ; but at the end of the term if the deed be not zented, then the 


aw adjadgeth it in the Cuſtodie of the Pattte , to whom it 83 


foz all the term in Law is but one day: and therefo:e the veed hall be 
intended to remaine in Court all the terme, in whfch tt ts thewey  - 
foz the term in that caſe is Antire; and will admit ot no fractfons; Any 
fo by conſequent the Plafutife map in ſach cafe take avvantage or the 7 
Condition compꝛiſed in the deed ſhewed kozth by the Delendant him⸗ 
ſelfe, ſo he do it in the lame term, as aloze⸗ſatd, xc, Se 521 

56 Goods were cal ſuper arenas , aqui ſalſa minimè coopertas, Mahe- Co. I. 5, 108. 
ri de B. infra fluxum & reſſuxum maris , and another parceil were ffofing * 3+ in Sir 
ſuper aquas maris refluent. ex arenis ejuſdem Manerii infri fluxum, &c, Whe mg. Conſia. 
Patentte of the Pannoꝛ and F& of Holderneſſe in Com. Ebor, bztring Ws 
an Action of Lreſpaſſs againſt him, that ſÞifev them to the uſe of the 
Lozd Admiral: And the Jurte aſſeſſed damages intirely foz al; In 
this caſe judgement was given againſt the Plaintite; beraute the 
Goods ſo floting upon the Waters (called Flotſam) vis not-of rt 
belongto him, but to the Lo2d Admiral; And therefoze the Uetvic de⸗ 
ing inttre, ( viz. giben fo2, both) and ſo the damages of the w3ecke he. 
ing thereby made an-ſeverable fcom thoſe of the Flotſam, the Plaintite 
could take nothing by his wozt, So in Treſpalte (21 H. 7. 34. b.) the 
Defendant juſtifies fo; part, and Pleads not gailty foz the reſtvae , the 
Jury tnquire of one of the things, and tax damages titirely ; here a 
the whole Court (againſt Fincux ) adjndged it not good, 22 B. Bier. 369. 
accozy, M. 14 & 15 El. in Treſpas hy Pooly foz his Servant beaten 
and his Cloſe bꝛoken, and ſafd not, per quod ſeryicium amiſit, j 
non culp. the Jury aſſeſſed damages intirelp, and it was adjabges not 
good. Dee 9 H. 7. 3. M. 30, & 31 El. inter Moore & Bedle in Aſſumpfit, whe 
the Plaintiff layes two bzeaches , whereof one was inſufficient, upon 
non aſsumpſit the Jury aſſeſſed damages intirely ; And in thts caſe there 
were two relolutions, 1 It ſhall be intended, that they gave dama⸗ 
gesfoz both; 2 Becauſe the Platntifs had no cauſe fo2 one of the al- 
1 , the judgement was to be reverſed in the Exchequer Cham- 

Tz &c. | 

57 Concerning intire Services, and where they may be appozffon- 
ed, and where not, ſee Bruertons Caſe , per tout, Co. I. 6. 1. and John 


Cg. lib. 6. 1. 
in Bruertons 


| ſe 
58 Mar rantte fs an Inttre thing, which will not ſuffer partition, 7 2 

but ſhall always either inttrely remafne , oz be intirely annulted ;and Co lib. 6. 126. 
therefo2e, if there be two Joyntenants with Warrantie, and petitlon 227% 
is made between them by judgement , ina wꝛtt de partitione facienda, ** * 
by fozce of the Statute of 31 H. 8. cap. 1. in this caſe, the Marrantia 
wal remaine to each of them intirely; becaufe upon the Kiitgs wilt 
they are compellable by the Statute (unto whith every one is Partte ) 
to maks partition, and to the Pattie pertuing his vemedte acco2ving 

| fa 


*. 
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The Reason of Max. 50 
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Co. Ib. 6, 23. 39 "The Parcqueſſe of Wincheſter by will (as it was ſuppoſed, ) de- , _. 
The Marqu. of Hiſed divers Lands, jewels , ec. To his repute Bonnee, and alfo Land; 
winchefters made them Grecutozs ; They endeavouring to pꝛobe this will in the Teſanen 
Caſe, Perogative Court, A luggeſtion was framed in the name of the good: dei 
WVaxgaefle his Sonne and heir, to have a prohibicion ont of the Kings due ni 
Bench, ſuppoſing that he was not of ſanæ memoriz at the time ot the 
making ol the wil, which was pleaded in the Spiritual Court, in 
Arreſt of the probat of the will, and thereupon a motion was made in 
the wings Bench to have prohibition generally to ffay all the pꝛo⸗ 
ceedings in the Eccleſiaſticall Court, viz. as well foz the Legaties and 
bequefts in the perſonalty , as foz the Lands; and the reaſon and 
ground of that motion was; koꝛ that the will concerning the Lands, 
and the Teffament concerning the goods, being all mixed together in 
one intfre will, if thoſe in the Eccleſtaſtical Court ſhould p2oceey 
concerning the Teſtament of the goods, that would pꝛevent and pꝛeju⸗ 
dice the friall in the Kings Bench; fo2 if he was of ſanæ memoriæ at 
the making of the Teſtament of the goods, he could. not be 
of non ſanæ memoriæ at the time of the making of ths will of the 
Land, both being made at one and the ſame inſtant ; And the Toms 
mon Lam ought to determine, what ſhall be ſatd to be ſanæ and pers 
ted mewoöxiæ at the time of making the will concerning the Land, 
and tlie tekoze the probibition Wall be general, quod fuit conceſsum per 
totam Curiam. And in the Argument of his caſe the Lozy Coke, being 
then Attoznep gen erall cited a caſe between L. Loyde and L. Loyde, 
in 38, & 39 El. in the K. B. where it was ruled accozvingly in terminis 
terminantibus, and that no Conſultation Would be granted fog any 
part, untill the whole matter would be tried in the ſame Court. 
Co, lib. 8.97. 69 In formedon in remainder the Tenant pleads in barre collate: Warm 
-* in 55 raj Warrantie , deſcenved upon the Anceſtoz , unto whom the re: ** 
mainder was made, the demandant ſaith, that the laid Warrantſe 
deſcended alſo upon B. another Coheire of the Warrantte ,. and that 
the Marrantie quoad medietatem tantum deſtended upon the deman⸗ 
dant: nevertheleſſe it was reſolved per totam curiam, that the deman⸗ 
dant was barred fo2 the whole; foꝛ the Marrantie in that caſe is fn- 
tire, and extends to all the Land, and is a barre to every perfon, 
upon whom it deſcends , of all the right > which he hath in the Land, 
and if each of them had right in the Land foyntly 02 ſeverally , each of 
them is barred, and il one of them onely had right and the other nothing, 
he that hath the ſole right ſhall be barred of all, ec, vide Pl. ibid. & 5 E. 2. 
4+ bo Garr. 98. 4H. 7. 18. b. 6 E. 3. 50. 11 H. 4. 20.41 E-3. 3. 10 H. 7. 13. | 
. Jobn 61 Divers ſervices, (by reaſon of their Jnttrenefſe ) upon altee., ..c. 
Talbots Cafe: nation of parcell of the tenancie hell be maltiplted, ſometimes 
allo the Load ſhall be contented with one intire ſervice amongſt all the 
ſeveral alſenees ; And ſometimes upon the Lows purchaſe of parce[ 
therof ſach a ſervice thall be either totally extinct, oz elle totally 
preſerved: And therefoz2 when an tntire thing (be it a batuable 


Chattel, as a Vozſe, Ore, a golden Spurre, a Bow and arrowes, 
a Swozd, 
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a Sword, a Ganflet onelp, oꝛ the Ike, 03 matters et pteatute, a Fal- 
ton; oꝛ dthet Hawke; a Dog or fan ether things ot pleaſare y had be 
cede 2 bythe Tenant to the LV oꝛd: in that taſe the intire ſer⸗ 
the altenation of parcet-of the Tenantis Man be multiplied , } 
ſo wa each particalax alience ſhall render the whole ſervice , am pet 
rchaſe of piresl- by the I 02d the whole igxxting ; as it was 
none in Bruertons Gaſe in the 6. Rep. fol. 15 Ut 0 ükewite homage: 
and fealty by alfenation of pareel;hafll intirelp multiply : becauſe 
the Tenant makes homage o? fealty'; he doth them foz all the 
tenements , which be holds of the Load , ſo that thoſe: ſervices+extend- 
to the intire Tenancie, and to svery part thereof > and albeit the 
Lo2d be parcel , yet the homage : and-fealtie do ſeill re⸗ 
maine to the residue : alſo Bnight-ſervice , 'whichis an intire:ſervice - 
to be perfo2med by the body of a man;ſhall be multiplted upon altenation: 
of parcel, and albeit the 10 purchaſe: partei, pet it ſhall not be 
extind; but ſhall intirelyrematne*foz the riſians;,2quia parbogo 5 
lico; * defenſione regui, And the eſcuage ſhall be 5 
But the perſonal ler vice to be Sewer;. Carver; Butler, dc. 02 
when the Tenant is helv by bis Tenure ad: gonyivandum; Dotnioum 
ſuum & Familiam uam ſemel 1m Anno; & ad: equitandum cum Domino 
ſue in Comitatu N. ſumptibus ſuis; propriis ; dec. (vide 10 B. 323. in 
John de Bromptons Cate) by altenation al pattel Wal not be appoꝛ2⸗ 
tioned, 02 multiplpes, koꝛ ſuch ſervices, whith: are :foz the pꝛiibate 
Bencfit of the Lozd and are perſonal : tobe done by one man, wan 
not be multtplied: Becauſe they -are to be perſonally perfo2med by 


K 


one man onely,andmultiplicationisf them would he a charge and pꝛejus⸗- 


. 
oꝛds pure a 2 2 Do it is 
the km is to a manuaii labour, as to cober 

02 repatre the Hal dt the Tab to make. 07 :repaire the Pale — 
parke, to piow 5 fow-hts- , to-reape oꝛ cut nowne his 
Caine, on the like, theſe ſoryſtes/ aud: others: itke unto them ſhall 
not be "multiplied, albett '*pfthe Teuantie be altened, yet 
amongft all the” allentes the whole: let vice Mall be perfozned ; any 
tt the Loꝛd purchaſe: parcel, the whole wall be exting , xc; There 
ts the like Law alls n Pettot-ferdies : :Foy/kp:altengtion of —— 


of the Tenancie/it-multipifts ,.;aud.by tbe Weins purchaſe of — 3 


the whole ſervice is ertind r At is.;ptherwile; of. Yerfot- 


Foz in that Cale notwithtkamding the Lon puechaſe-of parcel; -4 __ 


intire ſervice remafnes foz* the-!refidug 5 ſhecauſe- ſuch .cuſlome 46: 
incident to the whois Land , any = to every Part, ecke 
GG 1 115 + 

62 Jn an Ejeftione firmæ al po 671 
tisfaction fo2 one wall alto irs 5 the 
paſſ02s : fo that aaton is in ly cannot de. 
and pet p2olecuted agatnſt fher a 

63 There is the Ming Low. ee 10 the Meſne , hi 1 
by. Knights — in 2 and Ae 1 1 
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of the Rent during the tire of the fieft Tenant foꝛ life, who is indeed 
the true Tenant to the on 03 ta the tenerſioner, upon whom avewꝛy 
ſhaWbe made, cc; *andavia'Signiozy, Rent , «c, cannot be ſuſpended 
fn part; and in eſſe toꝛ part, in refped of the Wand, out of which it 
is iluing, ſo neither can a f igniozy, Rent, ac. be ſuſpended in re⸗ 
mainder, and pet be in eſſe fo2. a particular Eſtate in poſſeſſion, foz 
then neceſſarily there mut inſue kraatons of Eſtates, and paxticu- 
lar Effates ſhall be created Without Donoꝛs 02 Weſſozs againft the 
Rules and Marimes of the Law, ec. It ts otherwiſe , if the meine 
grant his metnaltie to one fo2 lite, oꝛ in taile, the remainder to the 
Tenant peravaile in Fee; fo2 in that caſe the meinalty is totallp 
ertina; becaate there the Tenant peravaile hath ag high an Efate in 
the tnherſtance of the Pelnaltie, as he hath in the Tenancie, neither 
is theres; in that tate, any poſtibil itte of reviving the Meſnaltie ; and 
here alto the meſnaltie-is not extina toz the Inheritance » and in cſs 
fo2 the particular Eſtate oz life opfntatle in poſſeſſton, but the meſ- 
naltie by the remainder in Fe isertind in al; foꝛ otherwtſe this ab- 
ſardfty would follow; that there would be a Feri myle of the Tenancie 
peravaile, and alſo a Fee-ſimple of Signtozp perament, and but an 
Eftate t: life oz in tafle onely of the meſnaltie ; and ſo a Tenancte in 
Fee-mple ſhall be onely holden of a meſnaltie fox life 02 in taite , and 
à Signtodie in Fo ſhall ba iCaing out of a meſnaltte tos lite oz in tatle 
9 impoCible , and can by no mganes be, £6, Vide 3 H. 6. 
Err. ING SU eee A Gt D 

Co. L 10 128. © 6 If Wenant toi life make a Leaſe la yeares tennzing Rent at 

2. 4. in cluns @affex , and the Ted occupte tor gh2ee quarters: of the paare, and 

Caſc. fn the laſt quarter: befoze -Gaſfter tho Tenant tos liſe dies, here ſhall 
be no appoztionment ol Rent 7 matters ot tho yoare, becauſe 
the kims is intirs ; anb ti reed ibereef there ha be ng Aut 
ment, neither pot was the Rent unechte Gaſter, Bowbeit in the 
fams- caſs t part ancie dund au baen aiaed etoze Qaſter, and that 
Seaſt has inturres intim 1{foofthe:Refſa2 ,; there: Wall be an appoz« 
ttonment of the Neat y but not in of the time which doth 
ill continue but inrogatd, thatpartut the. and demiſed is eviaey, ac. 
Vide 29 B. 3. 84. b. 29 Fr. | Frets | Sb? 6313215 4: , F 

Co. I. 16. 134- 6565 In Adtfons mestl perfonaf a perfanal aud in ſome ſoꝛzt mixt 

b. 3. in Read With dhe realtte ; in which Mmtffe things ue demanted, if there be 

and Redmans Wiyors Plaintifes , ans due te fummiMed and ſeve ted; the death of him, 

Caſe. whichtsfo fummonev:anvſoveren (; whare the tuttre thing furvires to 
He oth9:r wan not abate the wit, ugty a wzit of ward of the bavy, o 
wo us, Cc... bene & clue 67 311 

Co. Ib. x N 4 66 The ©ffice of Audito2zs of the Court of Wards ( accowing to The Oft 


hn: Þ ag; Auditor of it 
2. K. i Ati * 


curzr ue 1 udg bt 4 intire. 


? 


A tnfae | ; fo 
F* x re 1 — he 2 N - 3. 2 
© © 6 * 4 — * * 


4 1 $ 115 1 
» a 7 Ti a 4 £ 
af: any wrnifterte 
$44 £ 
90 . 
- +> 7 


4 74 


ne 5 ' again 
il v0 


Mannor in- 


d of. 


Wire facias 


obligation 


Mar. 70. 


The Common Law. 

can the King make one Perſon to have the judicial voice, and the 
other the miniſtertal Office; Foz then there would be two Ockt⸗ 
ters, anv two Dffices . whereas the Ad makes but one Officer ; 
and then alſo one of them ſhal have a diſtina Office and voice, where: 
as the Ad joynes them together in two Perſons; And therekoꝛe in as 
much as the miniſterial part fs ſo united with the judicial part; and 
that jopntly in two Perſons , which make up one intire Officer, that 

there is no poſlibflity ofſevering the one from the other, as the judicial 

part cannot be granted in reverſion , ſo neither; can the miniftert- 

al, EC, | 

67 When in Treſpaſs againtt divers Defendants, they plead non Co. lib. 1 : 
culp. oz ſeveral pleas, and the Jury findsfoz the Plaintife in all, the 4 ä 
Juro2s cannot aſſeſſe ſeveral damages agatnft the Defenvants;becanſe Caſe. Wag: 7. 
tt ts but one Lreſpas , and alſo made joynt by the Plaintifs wit and a. 2. & 43 El. 
count ; And albeit one of them be the moſt maltcious, and de facto doth Rotulo 1694, 
the greateſt wꝛong, yet all coming fozth to do an unlawful Ad, and inter  Aulte, 
being all of one partie, the Act of one is the Act of au, that are pꝛeſent 3 i 
and of the ſame partic: And therefoze in ſuch caſe if the hand of one of hs. * K 
them onely gives a mo2tall wound , whereapon death followes, that is 

murder in al, that are pꝛeſent and of the ſame partie, albeit the others 

intended not to gibe a wound ſo moꝛtal, as appeares in Mekallies Caſe 

in the 9. Report. 
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68 Ik two Caperceners Tenants in taile loſe by default, albett the F. N. B. 155. h 


default of the one is not the default of the other, yet in reſpec of the in⸗ 
tironefſe of their eſtate they ſhall joyne in a Quod ei deforciat, gt. M. 
46. 3 E. 

69 If an execution be ſued of the body and of the land, and afterward pl. Co. 
the Conuſoz enfeoffs the Conuſe of parcel of the land, oꝛ ſurrenders par⸗ Roſies Caſe. 
cel ofthe landunto him, oꝛ the te ·ſi myle of parcel thereof deſcends upon 
him, in all theſe caſes , both body and land are diſcharged ; toꝛ by the ex⸗ 
ecutfon agatnſt the body & land, the land was de facto charged and ſo bes 
come debtoz,and by the teofment, ſurrender, oꝛ deſcent the land was alſo 
diſcharged; becanſe a diſcharge of part of a thing in execution is a diſ⸗ 
charge of all, be it by the Act of the partie, oꝛ by A of Lam foz the duty 
being perſonal is intire and ſo is the execution tntire alfo, ec. 


70 It is oꝛdained by the Statute of the 25 E. 3. cap. 16. That by the pl. Co. 105; 


execution of non-tenure of parcel no writſhall abate , but onely for the quan- b. z. in Fulmer- 
titie of the non tenure, which is alledged ; Nevertheleſſe, in a præcipe quod tons Caſe. 


reddat of a Pannoz ; if the Tenant plead non-tenure of parcel, the 


whole wzft ſhall abate; becauſe a Pannoz is an inttre thing; And 
therekoꝛe the Judges have taken ft to be againſt reaſon, that by his 
Demand of the whole Pannoz he ſhould recover againſt him, that is 
but tenant of parcel thereof , foy which cauſc they have expounded that 
Statute onely to extend to wzits, where things demanded are ſeveral, 
as acres ate, and not to extend to wꝛitts, where the things demande 
are intire. | 
71 An an appeale of death againſt divers, they plead not guilty, Co. tad, p. 1. 
and one jopnt venire facias , is awarded; if one challenge -peremp- Ws 
—— » be ſhall be dꝛawne againſt an; otherwiſe it is of ſeveral venire 
cias. ; $3500 . a bangs ; 
72 In 9 H. f. fol. 15. One b2ings a wit of Debt of 20 l. againſt Co lib. 11. 27: 
another and counts upon an obligation of the ſame ſumme, the Deen. b. 2. in #7 
dant pleavs, that he was a lay man, and knew not lettetaꝝ nnd he 0. Cale, 
acknawledged htmſelfe to be bound to the Plaintife by the ſame - 
deed in 20 8s. which he hath papd and thereof ſdewes an Keguittance 
and as to the reſivus of the In in the ; ſais neee ; 
m 4 90 « 


Wa 
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obligation nient ſon fait; And in this tale, the Obligation was adjudg⸗ 
ed void fo2 all ; becauſe, the ſumme being intire, it could not be god 
fo 20.5. and votd fo2 the reũdue of 20. l. but muſt needes be void foꝛ all. 


Co. 1. 11. 27. 73 Ak there be two ablolute and diſtinct Clanſes oz Covenants in a 


b. 3 & 28. 9.4, Deed , and one of them is read to a man not lettered, and the other not, A deed int 


in Henry Pigots ft is god fo2 the Clauſe oꝛ Covenant that was read, and votd fo the 
Caſe. other: Mowbeit if a deed containe divers ſuch abſolute and viffing 
Clauſes oꝛ Covenants, if any one of them be altered by addition, in⸗ 
terlineation, 02 razure , this Piſ-fenfance ex poſt facto ſhall make the 
Whole deed vofd (as it is holden in 14 H. 8. 25, 26.) Fo2 albeit they 
are ſeverall Clauſes oz Covenants, yet it is but one inttre deed, 
3 H.7.5. Jftwobe bound in an obligation , and after the ſeal ofone 
of them is bꝛoken > this mif-fenfance ex poſt facto ſhall make the oblt- 
cation vofd againſt both ; becauſe it is an intire thing, that will not 


2 admit ſeverance, cc. | 


Co. I. 5. yart 2. 74 It Indentures of demiſe be ingroſſed bearing date the 26 of May, p * 

1. a. cltons to have and hold for three yeares from hence forth , and they are afterwards tice and n 

r delivered at 4 of the Cloc ke in the after-noone upon the 20 dap of June mit as fut 
then next following ; In this Caſe, the X eaſe ſhall commence upon n= 


the day of the delivery; fo2 > from hence forth ſhall have reference to 
the delivery (when the deed took effect) and not tothe date, and it wall 
not begin immediately after the delivery, viz. at 4 of the clocke in the 
after-noone, but that whole day ſhall be part of the demiſe ; becauſe a 
day is (in judgement of Law ) an intire thing, that will avmit no 
fractions, to avoid un-certainties > which are always the mother of 
contention, And therefo2e the day ofdelivery is taken incluſive viz. 
to the firſt day of the demiſe ; ſo it is alſo if a Leaſe be limited to begin 
2 confectione, It ts othrrwiſe, when the leaſe is to begin a dic 
confectionis, 03 à die datus; fo; (in thatcaſe ) the day it felf fs ex⸗ 
cluded, ec. Any ſo the doubt in 12 E. Dier 286. is well explained „ and 
st. 27 H. g. with this reſolution agrees 14 E. Dier 307. The woꝛds of the Statute 
cap. 16. of Inrollements are (within fix moneths after the date of the ſame Writings, 
&c. ) and it was ad judged (T. 21 E. in Co, Ba.) that if ſuch wzitiugs 
bave date, the ſix moneths ſhall be accompted from the date, but it they 
want date, then from the deltrery; And therefs2e when the ſix moneths 
; ate accompted from the date, the day of the date is excluded as ft was 
<7 adjudged P. 4 E. Rot. 8 12. fo, from the date, and from the day af the 
5 date are all one, becanſe (in that caſe) the intire day of the date is eyclud⸗ 
ed; But it ſeemes by the reſolution above⸗ſaid, when they are ac- 
counted from the delivery, the day of the delivery is to be totally in⸗ 
cluded within the accompt , cauſa qua ſupra, 7 


2 5 7.8.2. 75 Tenant in tatle maketh Leaſe of Land holden votvable bp the an a4 ile 
the Earle of (ae aud dies, his heite under age, the King as guardian may duting ics 


ae lende Caſe. the nage avotde that Neale, but it may be recontinued by the heires 


acceptance of the Rent after his full age: So tt is alſo where a void⸗ 

able Leaſe is made by a Biſhop ; fo2 albeit the Ring during the Wa: 

2.4: .. - cancfemapavoto it; pet the ſucceſſoꝛ by acceptance may recontinue 
„„ ft4: vecaaſo in thefs:Calſes the terme is partable, and may fo2 part 
be volved; and foz thewpeſivue be continued: It is other wiſe of intire 

- things, when the whole intereſt is avoided: as if the Patron of a Church 
55-73-41 | graifipthe prochien oldance to andthet, and after and befoze the Sta- 
„ tuts tt g E. the Paron; Patron, Oꝛdinarie makea Leaſe foꝛ peares 
tening Rent {Parſon dies, the grant pteſents one, who 
is' admiftevinfſtitated-and induced and dies, this 'Leaſe is avoided 
abſoatopi all , au fall not hold good againſt the ſecond ſurteſtoꝛ: 
os Cali5-8. dm Woobſow by Licence is grantey to a P3402 * 
its © 75 *8 8 
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his ſucteſſoꝛs, and is afterwards appꝛopꝛfate to the Pꝛioꝛ, xc, here if 
the Feme al the grantoꝛ be endowed of the Ayvowſon and her Clerke 
inducted , the appꝛopꝛiation dis deſeated foꝛ ever, sc. Oo ik a Feme 
covert (as a Feme ſole ) levie a fine, by the entry ot the Bar on all 
is avoided, 7 H. 4. 23. vet if the Baron had not entred, it had bound the 

Fems and her heires.. 2 | | 
cinerie 76 In the Copercenory in part of the Puryarty be evicen ,that wan 
agen cf avoid the partition in ſbe whole, be it ofa Pannoz, that ts intire, oz 
t annuls ok acres of ground, oz the like, that are ſeveral; koz the partition 
l. (in that Caſe) implpeth ko: this purpoſe both a Warrantie, and a 
Condition in Law; and either of them is inttre, and giveth an entry 
(in this Caſe) to the whole; And lo it mas reſolved in Buſlards Caſe 


— 


Co, J. AK. both in the Caſe ot exchange and partition. 
Peerage in 77 If an Earldome, WBarontie, oz other Peerage deſcend to Copar- 
percivenG®. teners the Lands Gall be divided, as amongſt other Parteners , 
but the dignitie ( being intire) cannot be parted > nefther wal ft veſ- 
cen to the eldeſt alone; but (in ſuch Cale) the Ring (who fs the 
ſaveraigne of honoꝛ and dignitie) map con terre it upon which of the Coz 
heries be pleaſe. = _ PE 1 
county in- 78 A wait of Dower is b2ought againſt the Alſener ok the Baron, 
ne, and he voncheth the heire; In this Caſe, the Demandant may teſttue 
that the heire hath Lands deſcended unto him in the ſamgCounty{foz to 
another County the oziginall doth net extend.) and may pꝛay, that 
he mapbeendowed of his Eſtate : o in g E. 4. 36, & 6 E. 3. 11. The 
Tenant in a w2it of Dower vouched the heire of the Baron, and the 
..- Demanyavttctifieth that he-hath-Lands by deſcent , ic. in the ſame 
County ; and judgement was given againlt the befre ; But ffhe had 
none there, it Gould have ben given againſt the Tenant, Vide ſupra 
55. 110. a = AIP | bs 
dür cn. 78 Af ther? beanobligation with tion, that if J infeoffe ano- 
* ther befoze luch a Feaſt of the Mannoꝛ of Dale, diſcharged of all man- 
-. nerofRents; In this Caſe, it a fix hath a Rent iſſutug out of 
the laid Pannoꝛ, and J make a-Feo ty t another day after 
wards and befoze the Feaſt purchase areleaſe of the ranger, here 
ths Condition is not obferved, in as much as the Pannoꝛ ought to ha ve 
bin diſcharged at the time of the Feoffment ſimul & ſemel, becauſe 
the Condition was intire: Bat if the Condition be, that J pay 10. l. 
build an houſe and gae of pour errand to Pauls befoze ſuch a Feaſt; 
In ſach Caſe, J may well doe theſe Ads upon ſeveral daycs befo2e 
the Feaff, becauſe the Condition was not intire. 
Et tuns. 80 Ik a Leaſebe made to t wo foyttves terme of their, and they make 
partition, and the one dies, hts * ſhall revert to the Leſſo2, be⸗ 
cauſe their lives are ſeveral, the life of the one not betag the lifgof the 
other: But ima Leaſy be made to two fo2 term of yeares , with pro- 
viſo, that tfthe Tells vic within the term, that then the term ſhall 
ceaſe, andthey make partition, o2 ont of them, altens his part, 
and dles; In this Caſe the Leſſoz.cannot enter into his part that dies, 
but the grautee o2 the executoꝛs of the Leſſe (it he made an alienation) 
hall hape bis part during the like of the Survivoꝛ; becauſe the terme 
of yeares is intire, and cannot ceaſe as to one, and continut to the other. 
liel. 81 An Mono is intire as well as a County oꝛ Pannoz, and there⸗ 
fozea diffreſe taken in the County of Wilts in a place which is par⸗ 
cel of the Ponoz at Wallingford (the Caſtel and Court whereof is with⸗ 
in the Caunty of Berk ). mas dꝛtven to that Caffel and there impond⸗ 
ed and upou a replevin delivered (fince the Statute ot r, 2. P. M. 12.) 
and held good; Foꝛ altexwar ds at the ſuit of tho Defendant the Plaint 
2338 m 3 was 


259 


Co. Inſt. pars x. 
I 73. b. 4. 


Co. I. 4. r. 12. 
Buſtards Calc, 


Co. Inſt. pars Is 
156. a. 3. 


Co. lib, 9. 17. 
b. 2. in Anus 
Benig fitlds 
Caſe. 


Dier. 16, $8, 
28 H. 8, 


Dier. C7. a 18. 
3 E,. 6. 


Dier, 168. 20. 
1 El. 


was removed by an Accedas ad Curiam directed to the Sheriffe of Oxon, 
and the Plaintite counted of the taking in prædicto loco in Com. Wilts, 


and all held god per Curiam. 
Dier 217. 44. 82 A genetal pardon dfſcharged all poſt fines under 6 l. And foz the 
6 El. fine there were two wꝛits of Covenant, but onelp one concoꝛd of 


Hands fn two Counties, and the Poli-fine being extracted intirely did 
exceed 61. but being divided ft was under, which diviſton Sank-ford 
requeſted; but the Concozd being intire, the Court adjudged the 
Poſt- fine but one alſo, | | 
Dier 246. 70. 83 In a Replegiare againſt a Biſhop and others, they were at ſe. 
8 E!. veral fucs , but one venire facias was awarded, the Biſhop challeng- 
eth the Array , becauſe there was no Knight ; and this challenge was 
held god fo2 all, becauſe the venire facias was intire, albeit the iſſues 
were ſeveral, | 
Dier 256. 11. $4 Tenant foz life ſurrenders the one Pottte, and the Leſſo2 grants 
9 E!. the whole Land to a ſtranger , Habendum the one Pottie foy lite, and 
the other fo2 40 peares after the death of the Tenant fo2 life, rendꝛing 
40 l. per annum. Jn this Caſe the x2. ef(o2 may diſtraine and a vo foz 
the whole Rent p2eſently , albeft the one Moitie be but terra revertens, 
an? the reaſon ts loꝛ that the reſervatton is tntire, ; 

85 Jn Debt upon a leaſe fo2 peares of ſeveral parcels, the parties 
are at iſſue upon non dimiſit, and it was found a demiſe of all but one 
parcel, and damages aſſeſſed; Mowbeit the Platntife' could not have 
judgement , b:canſe the Leaſe and Count were intire, and dis con- 
taine all * 

Hob. 66. cox $6 Where two commit Lrefpaſs , a releaſe to one of them of al 

and Jeuncr. actions real and perſonal, enures to both, albeit he to whom the re; 
leaſe is made, is not party to the ſnt > but is onely mentioned in 
the declaration with a fimul tum, &c. becanſe the Treſpaſs is intire, 

. and therefoze tannot be releaſed to one, but muſt alſo be releaſed to 

A all, that are gullty thereof, Vide Hob. 70 Parkens Cafe. 

5 Ho. 180. w-. 87 Where a man hath a perſonal Action againſt two Defendants , 

TY ley and Sveley, if they plead ſeverally, and he be non- ſuite againft th one, befoze he 
hath judgement againſt the other, he ſhall be barred againſt both: 
fo2 the Treſpas being intire, the non-fuire woz keth in nature of a re- 
leaſe of the whole. EN 


9g El. 


13 


71 Argumentum 4 Diviſione eſt forti f imam in Lege. 


Co. Inſt. p. 1. 1 An example oꝛ two of this Argument you ſhall Und in Littleton, 

213, b. 3. whereof the flrſt is in Sect. 344. where he puts this Caſe: It a man 
enfeoffe another upon Condition, that he and his heires (hall render 
unto a ffranger and his hefres an annual Rent of 20 s. tc. and upon 
fafler dt payment that the Feofo2 and his heires may enter, this fs a 
god Conditton , pet the ſumme fo reſerved cannot be pzoperly called 
a Rent; Foz (ſatth he) if it ſhould be a Rent; it ought to be either 
Rent ⸗ſervice, Rent⸗ charge, 03 Rent⸗ſecke, but it is not any of 
thoſe : Foꝛ if the ſtranger be once ſeiled of it, and after be denped it, 
he ſhall not have an Aſiſe fo2 it, becanſe it is not iſſuing out ot any 
Tenements, ec. So that if it be arreare, the ſtranger hath no other 
remedte, but that the Feoffoz oz his heirs map enter, and pet if they 
doenter, then is the Rent gone ko) ever; And theretoze he con⸗ 
cludes, that fuch a charge upon the Landis nota Rent, but onelp a 
piine laped upon the Tenant of the Land and his hefres, that in Caſe 
payment be not made acco2ving to the Andenture, they ſhall loſe the 
Land by the entry of the Feoffoz and his hetres; et. A 

2 Ans⸗ 


260 The Reaſon of Max. 5. 


Poſt-fine; 


C hallenge, 


Intire refers 
dion. 


Non dewht 
pleaded, 


Treſpals 


Treſpaſs, 
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uklate du- 2 Anotbet example hereof pon hal find Sect. 380, & 38. Where Co. ibid. 233. 
ing oorenuie. to pzove that an Eſtate made to Ba n and Feme during the Cover. b. 1. | 
ture is an Eſtate unto them foz their two lives, he uſeth this argu- 
ment; Every man (faith he) that bath an Cffate of Frank-tenement 
in Lands oz tenements, hath an Cftate in them. either in Fe, oz 
Fe tafle , 02 fo his owne life, 02 pur auter vie; But the Baton and 
Feme have not by ſuchaGzant, F, no2 Fe taile, no2 an Eſtate 
pur auter vie. Ergo, they have an Tate foz the term of their lives: 
Howbeft that is upon a Condition in Law, viz; It one of them die, 
. 1 U divozce be ſusd bet wirt them, that then it (ball be Lawfull foz 
the LefCoz 02 his heires to enter, cc. And in this Caſe if they make 
walt the Feoffo2 and his heires ſhall have a wꝛit of waff Pb em, 
ſuppoſing by his wꝛit , Quod tenet ad terminum vitæ, t. But in his 
Count he ſhall declare the ſpecial manner of the Leaſe, 53 
"mo . ., In Treſpaßß the Defendant juftifies » that an Anbabttants in any Oo. lib. 4 50. 
r panc- ancient meſuage within the Towne of Dale have ufed to have Common . 2. r. G- 
u weil. in the place where , xc, in Sale, tatione condonanciz, &, And this Ce 
Cuſtome was adjudged to be againſt Law: Becaule thers are onely 
faur kinds of Commons, viz. Appsadant , appurtenant, in groſſe, 
and fo; Acinage and Common Ratione commorantiæ is none of them, 
FC, 80. 18. 1 {gay tt | | 
Face of | 4. Buward 3. gabe unto the Blacke Prince the Dukedome of Com- Co, 11, 8 , 
\ Dake of 8 & tenendum dp 22 e e pnnny „ 
mul, egum Angliæ filus primogenitis, & dicti loci Ducibus in Regno Angliæ Princes Caſe, 
herreditariè Meet . And it was reſol ved in 3 Jac. in e 5 
Cale, that that tho Pꝛince had an eſtate of F e-ſimple in that Dake» 
dome; becauſe every Eſtats of Inheritance is either F&-fimple, oz 
Fer ⸗taile, but that Eſtats could not be Fe#-tafls ; foz it is not limited 
oz reſtrained, ( either by expꝛeſſe wozvs, oꝛ by woꝛds Which vo tout 
amount) to the heres of the body of the Pꝛince; becauſe he that ia to 
inderit that Dukedome, ought to be the fürſt bozne Bonne of the 
6, hefues of the Blacke Prince, bs it heir Lineall oꝛ Collateral; and ſuch 
hetre ought aiſo to the King of England, gc. Vide infra 192. 3. 


7 7 The Generals muſt go before, and the Specials 
138 of muſt after, 


meln be- 1. In a wꝛite the General ſhall be put in demand and in Plaint be. The Rule ef 
; Specials, fo2e the/ſpecial , as Land befoze P2ee > Palfure , Wood, Juncarie, che Regider. 
Paris; xc, Wood betoze Alvers ,.Wijlowes ,,.&, Finch 24, 


73 The more worthy ſhall be ſet before the leſſer 
Leg 0. ' worthy. | 


mes of 1 An inttre thing · Mall be demanded befo2e dhe moitie part od parts, Co. Iaſt. p. 5 
ueſs of the thing of greater vianitie betone that whith is of lefle , as a meſ- 4- 2. 2. & Cor 
„. nagt beteze Land: kon albett Land be of moze effeeme then ant at the 7:7". 32: 5: 4 

other elements (vecauſe it was pzincipaily mum te man to test en, e © 

which he cannot do in any of the other elements) pet Landbujlved 
„ mupon; 18 moze worthy! then ann other Land, becauſe it is fo2 the has 
bfkerten ot man; am in that reſpoct hath the pꝛetedentie to in demam 
ed in the firff place in a præcipe; howbeit a Caſtie ſhall be demandes 
beloze a meſuage 03 Pannoz ; becauſe it is moze wozthe then — 5 
CCL I Rek « T 
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Finch. 25. 


Finch, ĩbidem. 


Co, Inſt. parr 
18. a. 3. 


Co. lib. 3. 46. 


b. 1. in the Arch 


Bi hop of:Can- 
terb. Caſe. 


Co. 1.8. 133. 


a. I. in Tuners 


Caſe. Et Co. 


9 38. b. 5. in 


PiachensCalſe, 


Co. J. 8. 157. 


4. 4. in Blacka- cot it Wan 


more: Caſe. 


The Reaſon of Man", 
being o2dinarfly an habitable fo: a Noble pertanage, ic. Finch 24. ang 
the Rule in the Regiſter,  _ a an ee Rewe 

2 In a Replevinif ft be ot two chattels, one guicke, and the other 
"ps "the living thing ſhall be firſt, demanded. Finch 25. and che Rule 
in the Regiſter. | 2 met 

3 Where one hath the pꝛelentment ton Church two kurnes? and Of 
another the third turne, he that hav the third turne; bainging a Quare dien 105 
Impedit Wall not begin with his -owne turne firſt, but with the other nc6c.. 
two turnes, 4K, | | e Rodent, 

4 Py L02d Cooke well obſerves, that Littleton did — begin Fee. yt, 
dis Booke with an Eftate in F&-ſtmple, becauſe all other Eckates mot wy, 
deing verfved from that, it muſt neevs be the moſf wozthy : ros C faith Eltate 
he) A principalioribus & dignioribus eſt inchoandum. cgi! 

5 By the Statute of 31 H. 8. cap. 13. it was enadted, that all Mona- Wordt {4 
ſeries, Kc, Colledges, c: which after that AR ſhould happen t& be fore ſl 
diſſolved, need , relinquiſhed, forfeited, given up, &c. or by any clude d 
other mean ſhould come to the Kings highneſs, &c. ſhould be veſted; hehe de 
deemed and judged by authoritic of Parliament in the very actual and feal 
poſſeſſion of the King, &c. And afterwards by the Act of x E. 6. cap. 14. 
The Col tedge of Maid- tone in Kent was given to E. 6. Now the 
Queſtion was, whether by the General wo2vs of the Statute of 31 H. 
8. That Colledge was not to be deemed in the Actual poſſeſſion of 
E. 6. becauſe the Evia of. 1 E. 6. was a mean, by which it came to the 
Kings hands, and therefoze fulfilled theſe wo2ns of that 'Dfxtute, 
by any other mean: But it was reſolved per totam Curiam , that the 
Statute of 31 H. 8. could not be ſo underſtood; Foz when the Statute 
fpeaks ofviColution , renouncing, relinguiſhing/; kokfoltare;/ giving 
tip, ec. which are fnfertour meanes, by which lachRelfgions honſes 
cane to the King : then the ſafo laſt wozys (by any other mean) can. 
not be intended of an Act of Parliament, which is ide higheſt manner 
of tonbeyance, that may be: And therefoze the makers of that Aa 
of 31 H. 8. wonld have E and not in the end 
after other tnterio it con vepances, if they had intendes to hade eptenvs 
ed the Aa tothat: But theſe wozos ( by any other mean) are to be 
thus expounded-, viz. by any ſuch inferfoz meanes: Do likewiſe it 
hath avjuvged , that Biſhops are not included within the Sfatate of 
13 El. cap. 10, Foz that Statute begins with CTolledges > Deanes 
and Chapters, Parſons , Uicars, and concludes with theſe wozds, 
and others having ſpiritual promotions, theſe laſt wozos do not fncluve 
Biſhops, cauſa qua fopra So alte in the Sfatate of Weft. 2. cap. gr. 

The wozvs whereof are theſe : Statuit Rex, quꝭd ſi Abbates, Pmores 
Cuſtodes Hoſpitales & aliarum Domorum Religioſarum, & c. Lhele-1 
woꝛds include not Biſhops, as it was holden Dier xz, & 2. P. &. M. 
fol. 109, Cauſa qua ſupra. | 

6 An Executoꝛ oy Aominiltratoz ought to execute his Office, and Precede! 
to Admintſter the goods of the denn lawfully, viz, ' ought to pay all edu . 
duties Debts and Legactes fn ſuch precedency and ozvgr , as he ought 
to pay chem vy the La and it he vary thete-from ;'he wall be taken 
tovo in his ownis tw2oy : "Any: therefoze he ought firlk to diſcharge 
Judgements, Statutes,” and Recogutſances,then Debts and Muties 
be bend, after that! Debts upon imple Contrag 5: and laſt et al Le- 
Kities> ic, Vide Co:lib. 5. 28. b. 3. Harriſons CaſqmꝙPJ. 

45 :Ytr an Doiginal:w2it ff the Feme be named /befoze the Ba; p. ness 

ahnte, albeit: that de nothing; but- want oi me, forts 


a 
ic. . - 7 2 102 , 
3e: 4 " N 1 0 — * * 
dt 1 ** « ., «i 4 $4 1 


Of Chan, 


ler in 


790 Colla 


— 


£ 
\ e * P Pore” » 


E. $£5:5 
$" Exceptio 
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| 8 Exteptio ſemper altiùs ponenda eſt. Am therekoꝛe ifa releaſe run | | 
ml, pon thus : A. doth acknowledge himielf ſatisfied, dc. of all Bonds, &c. made by es 3 _=_ 
it come laſt B. and it is agreed that A {hall deliver all ſuch Bonds as he hath un-delivered Caſe * 
to B.except abond of 42), wherein B & C ſtand bound, &c. Mere the exception 
ext ends to all the pꝛemiſſes, and it could not be inſerted ſoner, becauſe 
the pꝛoper place thereof is to come laſt, 4c. 
eſeyarion 9 The pꝛoper place of a reſervation is to come after the limitation Co. l. 10. 107. 
r the E. (© al the Eftates; and therefoꝛe if A left to B Habendum pro uno anno, a. 1. in Loficlds 
— &c. & ſi in fine anni both parties ſhall be agreed, that the Demiſe ſhall Caſc. 
be renued oꝛ continued foz a longer time, tunc habend. premiſſa fo3 thꝛier 
pears, rendering pearly durante ter mino prædicto 40 l. &c. In this caſe 
the Reſervatfon hal extend as well to the firſt year, as to the other 
thꝛee years ; becauſe the reſervation was to be inſerted after all the E⸗ 
ſtates: ſo likewiſe if a man by v&d indented demiſe lands to A, Haben- 
dum to him fo2 life, the remainder to B, and to the hefrs of his body; 
and fo2 defanit of ſuch iſſue to remain to C, in tail oꝛ foꝛ life, Reddendo 
inde to the leſſoꝛ and his heirs an annual rent, this reſervation ſhall ex- 
tend not to the laſt eſtate onely, but to the two fozmer eſtates alſo : be⸗ 
cauſe-ft could not be conveniently inſerted, befoze all the eſtates were 
limited; fo2 his p2oper place is to ſucceed them) ec. | 
10 There is an o2der obſerved in the Regitter, when a man demands F. N. B. 2. c. 
n methog divers parcels of Land in his wait, which are ol divers natures, which 
wved in parcel ſhall befirft ſpecified in the wit; and which next to that, and ſo 
it, ofthe reſt: koꝛ which oꝛder take theſe two verſes following oz our 
direction, | : 25 


uagium, um; endinum, umbare, dinum, ra, tum, tura, cus, ra 
Meſ. Toſt. Mol. Col. Gar, Ter, Pra, Pal Boſ. Brue, mora 
ria, cus, tum, caria, ditus | 
Junca, Mariſ. Alve, Pif. Red. ſcare priora, 


And ik a man in his w2ft will demand ten meſſaages, and ten acres 
of land, and ten acres of meadow, and ten ot paſture, xc. and after in 
his wꝛit will demand the motty o2 third part of a meſſuage, oꝛ of an A- 
cre of land, oꝛ of meadow, oꝛ of paſfure, cc. then the foꝛm of the wzit is 7 
ürſt to ſet down to whole, and afterwards the moity o2 third part, c. G8 
cenation 17 Ik two ſiſters have an advowſon, which heppens to be void, the & 34 v. 335 
wn, elder ſiſter ſhall have the firſt pzeſentment, and ſo (ball the baron of 
the elder ſiſter, if he be tenant by the curteſte, and the tenant in dower 
(in that caſe) ſhall have but the third pꝛelentment, 4c. 


74 Sicut natura non facit ſaltum, Ita nec Lex. 


ene 1 In wits of Entry fur diſſeilin, if the degrees be not duly obſerved, C. fag. . 
| eins and the w2it framed accoꝛdingly, that errour will make it abatable : As 238 2 
c if a man bꝛing a wꝛit of Entry ſur diſſeiſin in the Per, oz in the Per y cui, N 
02 in the Poſt, when it ought to be a wit of Fncry ſur diſſeiſin in the na. 
ture of an Aſſize, that is, an erro2 whereupon the. wzit ſhall abate, ec. 
elaions, 2 Whey a Quare impedit is bzought againſt the diſturber and the co.15 52. 4.1 
| Biſhop, x ſix moneths paſſe, in that caſe the Biſhop ſhall not collate by in 2% welle 
laps, neither yet if other ſix moneths paſſe, ſhall the Petropolitan col- «aſc. 
— late; foz the Petropolitan ſhall never pꝛeſent by laps, but when the 
ere inferfour Oꝛdinary might befo2e have collation by laps, and voth in⸗ 
- creaſe his time; ſo that, in this caſe the firſt degree being wanting, the 
| other that follow, ſhall fail, ec. | 
nndhip. 3 If the fenant make a feofment by colluſion, tc. the Loꝛd ought to Co. l.. 120. b. 


An re: 4. in. Quicꝶs ca. 
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1.10. 44.b. | | 
ve A Fannin do both at one and the ſame time p2ay to be recetbed, the mean effate FR. 5. 


caſe, 


Co, L 11 99 2, 


4 in Janes 
Baggs caſe. 


F. N. B. 15. i. 


F. N. B. 20 e. & 


22 f. 


F. N. B. 38. o, 


F. N. E. 39. e. 


Ihe Reaſon of Mar. 74 


recover the land by wꝛil of right of ward befoze he can habe a wzit fog 
the rabſſhment ol the ward, xc, H. N. B. 143. k. 12. H. 4. 13. b. 33. H. 6, 16. 


per Priſet. 
4 If the reverfioner in fee, and the tenant of a mean eſtate foz Ike, ping, 


tos life in reſpect of the immedfateneſſe and pzoxtmity thereof ſhall be ſpedel. 
p2eferred befo2e the reverſion in ke, foz the wozvs of the ſkatute of 

Welt. 2.cap.3. (which gives that receipt) being general, viz. admittan- 

tur hæredes vel illi, ad quos ſpectat reverſio, &c, the Law, which alwapes 
reſpeds eder of pꝛoximity, p2efers the next (though little) effate, be 

tt in rematnder oꝛ reverſton koꝛ life, befoze the moꝛe remote (though 
great) eſtate in fe, c. And with this acco2vs 24. E. 3.32. in Pierce 
Grimlteads cafe. 

5 Ik a Paſo? and Aldermen of a Town coꝛpoꝛate, which have pow. 
er by Charter oꝛ pꝛeſcription ta vif-infranchiſe, do dif-infranchtſe one 
of their members, aud upon motion in the Kings Bench the Judges 
there do award a watt unto them to reſtoꝛe him, oꝛ otherwiſe to finiffe 
the cauſe, xc. and they certfie ſaffictent canſe to remove him, but ft is 
kate: In this cafe, the Court cannot thereupon award another wit 
to reſtoꝛe him, neither pet can anp iſſue be taken thereupon ; becauſe 
the parties are ſtrangers, and have no day fn Court: Mowbeit the par: 
ty grieve3 map well have an Actton upon the ſpecial matter againt 
thofe that made the certificate, and aver that it is falſe: And it it be 
fonnd fo2 him. and he obtain judgment againſt them, ſo that ft map ap« 
pear to the Juſtices, that the cauſes of the return are falſe, then Wal 
they award a w2it of reſtitution, and not befoze : and this is pꝛobed 
by the reaſon of the Boh in 9:H.6.fol.44. where it is holden, that upon 
a Corpus cum cauſa, ff the cauſe retutned be ſuffictent, but inved falſe, 
the Court ought to remand the pꝛiloner, and he is thereby put to no 
miſchiet; fo2 it they had no authoꝛitp to imp2ifon him, oꝛ that the cauſe 
certified be falſe, he map have a Writ of faiſe Impꝛiſonment againff 
them, ec. Vide Fitz. Tit. corpus cumcauſa, p. 2. the caſe ok 9. H. 6. well 
ab zidged. ; | 

6 Jn a Writ of falſe Judgment upon a Writ of right patent, &c. 03 a Noemu 
Mit of right cloſe the platntiffe Wall not aſſign his erro2s, befoze all for a 
the Recoꝛs be certified, viz. not only the oziginal, but likewiſe all the 8 
reſidue of the Recozd. | 

7 In a Wrtt of Error, when the Recos is removed, the Plainfiffe whenen 
ſhall aſſign his Errors, beloze he hall have a Scire facias againſt the De» 20 w K 
fendant ad audiendum errores, &c. Yowbeit he ſhal} have a Scire facias 98% 
befoze the Reco2d ſhall be entred: fo2 it ſhall not be entred befo2e the 
parties have day by the Scire facias, &c. 

$ Upon a Quare Impedit, ff the Sheriff return carde, and the Delen⸗ | 
vant appears, and the Plaintiff is demanved, and comes not in; in rain 

this cafe the Defervant ſhall not have a Writ to the Biſhop, ec, be- geg 
cauſe noTWrtt wasfervev agatnff him; foz he ought to have the Wrft 
ſerved againſt him, befo2e he can hade that pꝛiviledge, ec. 

9 When a man faes a Quare Impedit agafnft another; any after 2 n 

hangtng the ſait, he faes a ne admittas to the Biſhop, xc, and after they : 
accoꝛd in the Co. Pl. to pꝛeſent by turn to that avvowſfon : in thts cafe ,,,;,.. 
a ſpectal Mrtt ſhalt ine out ot the Chancery to the Biſhop to avmit 

the Clerk of him who ought by that acto and compoſttton to paeſent 

to the ſtrſt turne; but firff the King ought to ſend a Certiorare to the 
Fcffices of the Com. Pl. to certiffe him in his Chancery of the accozv 
there, and upon that Certificate the King ſhall tend his Wertt to the 
Biſhop, as afozefatd, ec, 


Upon i | 
re tuin the 
Court 14 
proceed, 


10 In 


| Maxi 75, The Common Law. 

10 In a Mit de admenſuratione paſturæ, all the Commoners ſhall be 
wir de ſe admeaſured, viz. as well thoſe that were not parties to the wꝛit, as thoſe 
andi ſu?" ©" that were: but yet ff any ot them which were not parties. ec, farcharge 
cine the Common after admeaſurement, they ſhall not fozfeit their tattel 

' (no pet the value of them) which were in the paſture above the du 


int 
Ih 
the party that complains recover dammages againſt them in that wztt 
fo2 ſach ſurcharge ; foꝛ a wꝛit de ſecunda ſuper oneratione lieth not, ſave 

onely againſt him, againft whom the firſt l zit was ſued, xc. 
11 Jn an Alliſe of Freſh-force in London againſt Jekef Foxley and 
(ter of fact Agnes his wife, and eleven others whereof ten appeared by Bailp, and 
ito be ylead, No ſuch Agnes, the wife of Foxley in rerum natura, and demand 
ound, _ judgment of the plaint, dc quod inquiratur per Aſſiſam, & fi, &c. Nul. tort, 
te re- nul. diff. &c. and the others plead the ſame plea by Attoꝛney: And the 
\the Mcolred, Plaintiffes, as to the plea in abatement of the Plaint demur in law, 
and as to the other plea they p2ay the Aſſiſe: And whether the wit 
ſhould abate oꝛ not, was argued at Guild- hall by the Councel of both 
parts befo2e the Afliſe was taken: but afterwards the Councel of the 
Plaintiffs perceiving that the matter was argued befo2ze the timo, (fo 
the Aſſiſe ought firft to have inquired. all the matter, and if they had 
found the exception, and had alſo found a diſſeiſoꝛ and tenant, then 
would it have been time to have diſputed what the Law would have de⸗ 
termined in that caſe, and not befo2e) they therefoze pꝛaped the Court 
when the Aſſiſe was ſworn; that they might firff ingutre of the matter 
pleaded in abatement of the Platnt, which was done accozdingly, xc. 
koꝛ the courſe fo2merly run, was p2epoſterous, and not ſuitable toſuch 
oꝛderly p2oceeding, as the Lawrequires : And ſa it was found, that 
_ was no ſuch Agnes, &c. and yet the wit did not abate fo; the 

, &C, 


75 A digniori fieri debet Denominatio & Reſolutio. 


ad, 1. It hath been a queſtion in aur Boks, whether upon a Recovery 
had by default, in an Actfon of Waft againft tenant in dower, oz by 


us for te- 


verable againſt the tenant in Dower, and by the Courteſte, by the com- 
mon Law; and the Statute of Glocelter gave the place waſted but 
toꝛ a penalty; ſo as the nature of the Action (ſay thep) remaineth fill 
to be perſonal ; fo2 that the dammages are the pꝛinctpal, «c, But the 
beſt opinton ts conceived to be, that albeit in that Aa ton the dammages 
may be the moꝛe ancient recompence, yet (doubtleſſe) the place waſted 
(being in the realty) muſt nerds be the moꝛe pꝛinctpal: And therefoze 
upon a Recovery had by vefault in an Action of Matte againſt tenant 
in Dower, 02 by the Courteſte, a Quod ei deforceat, lieth, as well as in 
any other Action, ec. ſoꝛ a digniori fieri deber denominatio & reſolutio &c. 
Kings 2 Ak the King grant the office of the Tennis-Playes fn Weſtminſter, 
i-playes by the name of the Kings Tennis-playes in V Veltm, &c. this grant ſhall 
be taken in a reaſonable ſence viz. the Tennis⸗plapes koz the Kings 
Youſhold, and not oaely foꝛ the Tennis play, when the Ring himſelf 
playes in his Royal Perſon; fo2 the King is the Yea of his Youſhold, 
and therefo2e 3 digniori parte the Tennis⸗plapes foz his houſhold may de 
well called, The Kings Tennis-plays, &c. 

Fn 2 3 A, 


number, becauſe they were not parties to the firſt wait; neither wan 


in Don- the Courteſie, a 2uod ei deforceat, lyeth by the Statute of Welt. in 
md bythe cap. 4. Foz ſome have holden, that in an Acton of Waſte, although it 
| be bꝛought againſt a tenant in Dower, oꝛ by the Courtcſie, that have 
a Freehold; yet the damages are the pzincipal, becauſe they were reco- 
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F. N. B. 1 26. 1 


L 
4 


Pl. Co. 9 f. 4. 15 
in the Caſe of 
the Ficſhs 
force in Lons 
don againſt 
Foxley and 
others, 


Co.Inſt.p.r? 
353. 4. 4. 


Co. I. 8. 4. b. 4. 
in John webs 
Caſe. 
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So. I. 10. 45. b. 2 A. Leſtæ fo2 500 pears deviſeth to B. fo2 his life, and aſter his de: E 
* * Lampets cęaſe, the remainder to C, and to the heires of his body, and makes B. Weg . 
cn his executo2, and dies, B. takes npon him the charge and enters: In Elan 
this Caſe, when the deviſe is ut ſupra to the executoꝛ fo2 Life, and after to 
another, ec, and the executoꝛ enters generally, he ſhall have the Leaſe 
as executoꝛ, which is his firſt and general authodfty, and not as Legas 
toy, without claim oꝛ demonffxation of his election; albeit the teſta⸗ 
tor was not indebted to any, C4ñ1 i 
Eo.1. 1138.b. 4 When a thing (whereof there are divers degrees and qualities) Princip 
4.in Mctcalfes ts indefinitely mentioned in a W3it, Count, oz other Recozd, the pꝛin⸗ * | 
onſe, cipal and molt woꝛthy thing ſhall be intended; as in 6. Eliz, Dier,2 36, 
| when a penalty is inflicted by Ac of Parliament to be recovered in any 
of the Kings Courts of Recod, it ſhall be intended of the Pzincipal 
Courts at Weltm.20.H.6.23. In accompt, ſuppoſing the Detenvant to 
be his Receiver from the feaſt ol St. Michael, this ſhall be intended the 
p2incipal Feaſt of t. Michael the Archangel, and not of St. Michael de 
monte Tumbe, fo 1 3.H.4.4.21.H.6.8. & 37. H. 6. 29. If the father and ſon 
are of one name, viz. I. S. if I. S. be named generally in a W2ift, Count, 
oꝛ other Recoꝛd, this ſhall be intended of the father, fo2 be is the moze 
worthy : Likewiſe, r0.E.4.11.7.R-2, Tit. Barr. 231. A man is bound 
to pꝛove a thing, 02 a thiug ts to be tried; this ſhall be by the moſt p2in- 
an cipal p2of and trial in law, viz. bya Jury ; ſo if it be ſpoken of fe, it 
Co. init bart. 1 Wall be intended fee-fimple ; 02 if of eſcaage, it hall beintended of the 
124. b. 3, pꝛincipal Eſcuage, viz. of Eſcuage uncertain, Litt.fol.a 1. And ſ& a nos 
table caſe to this purpoſe in 5 E. 2. Reſceit 165, where the Caſe was 
this: In admeaſurement of Paſture againff a man and his wife, 
Judgment was given, that the admeaſuremsnt (only be made, and al⸗ 
ter it was made in pais, and returned in Banco 15. Hillar- at which day 
the Baron made vefault,and the Feme came in Court befoze the judg⸗ 
ment rend2ed in the pꝛincipal, and pꝛaped to be received : In this caſe, 
albett it was moved, that ſhe came to late, viz. after the admeaſare- 
ment awarded, which is a juvgment : pet thercunto Herle ſafd, that it 
was no judgment upon the pꝛincipal: And where the Statate of Weſt. 
 cap.3.19; Si uxor ante judicium venerit, c. Statutum debet intelligi de 
pri: cipali judicio. $0 alto in 22 E. z. Reſceit 139. In an A ſſiſe of Mortd, 
againſt Baron and F eme, the Aſſiſe was awarded by default, and ths 
Aſſiſe remained alwayes pro defectu Juratorum, & then the Feme p2ap« 
ed to be recetbed; and ft was objected, that judgment was given, that 
the Aſſiſe ſhould be taken: neverthelefſe the Feme comming in befo:s 
final judgment, was received; and with this accoꝛds 17. E. 2. ibid.173. 
and 22. Af, pl. 22, After the Aſſiſe awarded, the Feme was received, 
24. E. 3. 29. and dfyers other Boks acco2d, ec. 
Co.1.11.39.2, 7 Theſe woꝛds in a wꝛit of Error, Si judicium inde redditum fit, &c. No tal 
4. in Metcalfes Are intended not onelp de principali Judicio, but alſo de integro Judicio, ror, ber 
eaſc, viz, when ak the matter within the oꝛiginal is determined. as fn 34. H. judgment 
6.18, in Humphrey Bohuns Caſe in Quare impedit bought by two; the * 
one pleads to the Afue, and the other coufefſeth the Action, upon which 
confeſſfon Judgment is given; and he, againſt whom the Judgment 
was given, ſues a w2it of Error to remobe the Recozd into the Kings 
Bench: Mere Priſot & tota Curia fay, this cannot be; foꝛ the wꝛit of 


Error ſhall rehearſe all thoſe, that are parties to the oziginal wit, and bm 
then the w2it ſaith, Et ſi Judicium inde redditum fit, tune recordum illud the 

habeatis, &c. which pꝛoves that it cannot be removed, befoze the whole rriag 
matter be determined, ec. 


S 


The 


Max. 76. 


the Common Law: 
76 The Law requireth decencie and order. 


x The fenant ought to ſ&k the I. aꝛd to do him homage, if the L025 
be within England; fo this ſervice is perſonal, as well on the Kos 


ſide, as on the tenants ; and in this Caſe the Law requireth vecenty 
and oꝛder; And therefozs Bracton ſaith, Er ſciendum, quod ille, qui ho» 
ere deber, obtentu reverentiæ, quam debet domino ſuo, audi- 


ma ſuum 


h ium ei face re, &c. and there is the ſame Law foz fealty, ec. 

2 Aka woman give lands to a man and his hefrs, cauſa matrimonii 
prælocuti: In this Caſe, if ſhe either marry the man, oz the man refnfe 
to marrp her, the ſhall have the land again to her and to her hefrs ; but 
on the other fine, if a man give land to a woman and to her hetrs, cauſa 
matrimonii prælocuti, though he marrp her, 02 the woman refuſe; he ſhall 
not have the lands again; foz it ſtands not with the. modeſty of wo? 
men in this kinde to aſk advice of learned Councel, as the man may 
and ought, xc, And koꝛ the ſame reaſon a woman may aver the cauſe, 
although it be not contained in the Deed, yea albeit the ſeofment be 


re debet dominum ſuum ubicunque inventus fuerit in regno, vel alibi, fi com- 
mode paſſit adiri, & non tenetur dominus quærere ſuum tenentem, & fic debet 
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Co. Inſt. pars 
104. b. 4. 

Zract. fol. 8. 
dritt eu. fo. i 2 


y 
** \ 


Co. ibid. 204; 
a. 3. & 2 26. a. 3. 


3 The oꝛder of god pleading mult be obſerved, which being tuwert⸗ Co. ind pics 
ed, great pꝛejudice may grow tothe party, tending to the ſubverſton of 393+ 4. 2. : 


Law: Ordine placitandi ſeryato, ſervatur & jus, &c. And therefo2e firft, 
in god ozver of Pleading, a man mult plead to the juriſota ton of the 
Court: Secondly, to the perſon, and therein firſt to the perſon of the 
PlainfiFe, and then to the perſon of the Defendant ; Thirdly, to the 
Court: Fourthly, to the Wrft : Fifthly, to the Acton tc. which oꝛ⸗ 
der and fozm of Pleading pou ſhall read in the ancient Authozs, agre+ 
able to the Law at this dap: and if the Defendant miſoꝛdęr any of theſe 
he loleth the benefit of the fo2zmer : Again, the Count muſt be agrea- 
ble, and confo2m to the W2it, the War to the Count, xc. and the Jadgs 
ment to the Count; tod none of them mult bg narrower oz bzoaver 


then the other, ec. | 


4 If the Ring make a Leaſe foz years, tend ing Rent, with condi⸗ Co. I. 4.13. 4. 
tion to be void upon non · payment of the Rent, the Bing ſhall take ad- z. in Burroughi 


vantage of that condition without any demand: Foꝛ ſo long as the 
Reverſton and Rent continue in the Bing, the Law diſpenſeth with 
the demand, as a thing un-decent, it being againſt the dignity of the 
King to wait upon his ſabjec, oꝛ to demand any thing of him: It is o- 
therwiſe, it the King grant aver the Reverſion; tes his grante ſhall 
not take advantage of the Condition, without demand of the Rent: 
But in the other Caſe the Law (which alwapes requireth that deco- 
rum and conveniencte be obſerved) appoints the ſubject to attend upon 
his Soderaign, and in that Caſe to pertozm the ftrff Aa, although it 
be in the caſe of a Condition, which trencheth to the deſtruction of his 
Eftate : Mowbeit this is onely a perſonal Pꝛerogative annexed to the 
perſon of the King foz oꝛder and detencies lake, and not in reſped of 


the nature and quality of the Rent, ec. 


Caſc, 


— 


5 One of the reaſons which the L oꝛd Cook addes in the Lozd Darcics Co. Ib. 6.712 


be nalue of Cale, why the fingle value of the marriage of a Ward in Bnight-ſer- 


b. z.in the 
Lord Darcist 


vice ould be dne to the Lo2d withoat demand, ig this; Ak the Come Ce 


mon Law (ſafth he) would have info2ced the Lov to ha de mane tonver 
to his woꝛd, tc. it would allo have appointed all neceCary cirtumſtan⸗ 
ces foz the perfozmance of ſach a tender, as a certain place, ec. eg 
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it ſhould be done, and would not have left the Loꝛd, which is the lupe. 

rfour, to finde out the Ward which is the inferiour ; and who may, 
» ff he will, take advantage ok his own ſhifts , when there can be no 
laches at all in the Loꝛd, æc · 

6. Amonglt other reaſons pꝛoduced to pꝛobe, that in Sufts pꝛoſecu. None buch 
Oo. l. ro. 23. b. ted in the Marſhalſie, ene of the parties (at leaſt) onght to be of the the ball 
5b ne S. Kings houſhold ; this is one, becauſe (ſaith the Bok) it wonld not be full 
falſe, © Comely, that a Car-mano2 other Pechantcal perſon ſhould at his plea- heMartal 

ſare ſue another in that Court, and upon that occaſion take liberty to 
appear in Aula Regis, (where that Court was o2tginally kept) ablque 
yeltimentis aulicis ; fo2 thoſe that appear in Court uſe to wear garments 
fattable to that place: And therefo2e it ts recozded by Luke the Evan⸗ 
celift, cap. 7. verſ. 25. Cœpit de Johanne dicere ad turbam, &c. Quid ex- 
iſtis viſuri, hominem mollibus veſtibus amictum? Ecce qui veſtitu magnifico 
utuntur, &c. ſunt in Palatiis Regis, &c. And the Common Law regards 
conventency, and altogether dil⸗alowes indecorum, and every thing 
done contra bonos mores. 


77 Negatio Concluſionis eſt error in Loge. 


Fol 10s. 4% . In Attachment upon a Prohibition, the Plaintitke counts againſt | 1 

Priddle and A. Mop tetarp of Tithes, that heretofoze the Pꝛioz of Montecute was — 

Nappers Caſe. ſetſed of twenty Acres of Land, xc. befoꝛe and at the time of the diſlo- 0 ut 
lutton, and held thoſe Acres; and alſo the Recozp ſimul & ſemel, &c. 
Ratione cujus the Pꝛioꝛ held the ſaid ands diſcharged of Tithes: The 
Dekendant conveys title to the Land, c. Abſque hoc, that the Pꝛioz 
held them diſcharged of Lithes, tc. Vere the plea of the Defenvant 
pre conſultatione habenda (fo2 he is in a manner, an Actoz) was in⸗ 
Tuff ic tent, becauſe he traverſeth a thing not traverſable: Foz the pꝛe⸗ 
Tcriptton of the untty ought to have been traverſed, and not the Con- 
cluſton, viz. Ratione cujus; becauſe as in Logick the concluſt ou of a 
Syltogfſme tannot be denied. but either the major oz minor Pꝛopoſition; 

| foneither in A aw, which is the perted ion of Reaſon, ac. 

Co. ibid 2 In a Præcipe, one that pleads thet the Pannoz of Dale is ancient Inge h. 

__ Demeſne, and that the Land in demand is parcel of the Pannoz, and mee, 
fo ancient Demeſne , there the Demandant cannot ſay, that the Land in 
demand fs not ancient Demeſne ; becauſe that fs the Concluſion upon 
the two firft pzeceding Þ2opoſittons; viz. 1. That the Pannoz is an⸗ 
tient Demeſne, 2. That the Land in demand is parcel of the Pan- 
no;  foz ſequitur concluſio ex præmiſlis; and therefo2e it cannot be 
vented, and with this agrees 41. E. 3. 22. 48. E. 3. 11. and many 
other Boks, 


78 The Law reſpecteth the Bonds of Nature. 


Co. Inſt. p. 1. 1 Ak bekoze the Statutes of 32 & 34 H. 8. the father had infecffed waddiy 
78. a. 2. any of his pounger ſons, oꝛ others fo2 the making of his wile a Joyn⸗ othe 
ture, 03. fo2 the advancement of his daughters, o2. fo2 the papment of 

Co.1.6.76.2.3, bis debts, and after had enfcoffed and conveyed the Land to bis heir, 
ia Sir George ànd had died his hefr within age, his heir ſhould not have been in ward, 
Curſors Caſc, netther was it Colluſton upon the Statute of Marlbr, cap, 6, &c. becauſe 
he was bound by the law of Nature and Nattons to pꝛovide foꝛ them ; 

but now by fozce of thoſe Statutes he ſball be in ward fo2 his body,and 

oz a third part of the Land, ec. 


Was 


2 A, 


11 


The Common Law. f 


2 K. hath iſſue B. a danghter, and his heir apparent, who being mar⸗ 


„ cd rieb ko C. hath iſſue by him D a fon; B. dies, and A. that holds K and 


15 $ life» 


nt Oh 


1 


ſhip 
(the pol les. 


dy Kfnſghts-ſervice, dies ſeiſen, and the L and veſcends to D, as heit un⸗ 
ts A. and within age : In this Caſe, the L oꝛd ſhall havo the warvſhip 
of the A and, but not the warvſhip of the hody of the heir; fo2 none ſhall 
be in ward fo2 his body to any Lo2d, during the fathers life; becauſe 
the Law of Nature requires, that the father during his life ſhall have 
the marriage of his hetr apparent, rather then the Lozv, o2 any other 

whatſoover. The Law is the ſame, if D. has ben a daughter: 
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Co. Inſt. ibid; 
a, 3z &c. 


rfoft | 
be is otherwiſe, whers the father dies, living the mother, when the 


Land helden by Knight:ſervice, seſcenos to the ſon on the part of the 
father ; becauſe the Law in that Caſe confloes moze in the father then 
in the mother, ec. Again, this pꝛiviledge ettends not to any collateral 
heir, bat onely to the ſon oꝛ daughter being heit apparent: foz albeit a 
man ſhalt have an Aaton of Trefpaſſe, Quare conſanguinem & hæredem 
cepit; ànd albeft the wo2vs be cujus maritagium ad ipſum pertinet; bes 
tauſe the wol ⸗ boſto wing of his befr apparent in marriage is a great 
effabithment of his honſe; yet that is to be underſtod as againſt a 
wong ⸗dost; dat not againſt a Guardian in C hivalrp, and the mother 
ſhall have the like wait fo2 taking awap of her ſon ans heir apparent ; 
and vet the mother ſhalt not bar the Lo2d by Knight-ſervice of his 
Wwarvſhip of his body, as Littleton faith, s 1 14. Qui ex filia tua naſcicur, 
in poteſtate tua non elt; ſed patris ſui, Flera 1, q. cap. 6. | 


3 Put the tate there be Loꝛs any Feme-tenant by Unights-fervice C0.ib.84.b, 2. 


of a Carve of Land, the Fememaketh a feofment in fe upon conditt- 
on, and taketh the Lo2d to husband, and have iſſue a ſon ; the wite di. 
eth. the iſſne entreth to the condition bzoken, the KLo2v entreth into 
the Land as Guardian by Knights-ſervice, and maketh his erecatozs, 
am dieth: In this Cafe, the executo2s ſhall have the warvdſhip of the 
Lund during the mino2ity of the heir, but not the warvbip of the body: 
Foz aldeit the Loꝛd ſœmeth to have a double intereſt in the warſhip 
of the body, one as Lo3d, and another as father; yet as father, and not 
as L oꝛd, in judgment of Law, he ſhall have the warvthip of the dody 
of his ſon and heir apparent, fn reſpec of. nature, which was befoze any 
watvſhip, in refpec of Detgniozies by Knights-ſervice, began; And 
that warvthip, by reaſon of nature, cannot be waved, ard claim made 
in reſpect of the Deigniozie: And the execatoas of the father hall not 
have ſuch a wardſhtp, which the teſtats2 had as father, neither can ſuch 


x wardſhip be fozfeſted by Ontlawzie ; becanſe it is dus to the father 3; H. 6.55.6. 


fn reſpec of pꝛivity of nature. 9. 
4 If the Sheriff ox other Dfficer 


be of kindzed 02 aſfinity to the Co.ibid.r 56.n 


Platntie 02 Defendant, any that ſach affinfty continue; this fs a 224. 


catife of challenge to the Atrap; as ff the Sheriffe marty the daughter 
of either party, 02 è converſo, this is a principal challenge; ſo if there 
be alſinity between the fon of the Sherife and the daughter of efther 
party, 02 è conveiſo, oꝛ the Ike; albeit this is no pꝛincipal Challenge, 
pet is it a Challenge to the favour, ec. 


5 Ik & Jaroz de of blod 02 kind2ev to either party, (Confangaineus, Co,ib,157.2.3 
which ts compounved of con and ſanguine, quaſi eodem ſanguine natus) 0 


this ts a pꝛintip ai Challenge to the Polles, becanſs the Law p2eſumeth 
that one kinfmart oth favour another befoze a Franger ; and how re- 
mote fo ever he is of kindzed, pet the Challenge is gos; Any if the 
— challenge a Jaroz fo2 kinvzed to the Dofenvant, ft is no 

ounter-plea to ſay, that he ts of kinv2ev alſo to the Plaintiffe, though 
he be fo in a nerer vegre#; fo2 the words of the venite facias t 
the Juroꝛ to bo of kinv2ed to either party. 


6 If 
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6 At a Body politique oꝛ fnco2po2ate (ſole o2 aggregate of many) 
bzing an Action that concerns their Body politique o2 fnco2pozate, if The lin, 
the Juroꝛ be of kindꝛed to any that is ot᷑ that body (albeit the Body po⸗ 
litique oꝛ incoꝛpoꝛate tan habe no kindꝛed) yet fo2 that thoſe Bodies 
canfift of natural perſons, it is a pꝛincipal Challenge, tc. 

7 Affinity oꝛ affiance by marriage is a pꝛincipal Challenge, and The Ir , 
equivalent to Conſanguinity, when it is between either of the parties; do the fa, 
as tt the Plaintiffe oꝛ Defendant marry the daughter oz Conzen of the 
Juro2, 02 the Juroꝛ marry the daughter oꝛ Couzen of the Plaintiff oz 
Defendant ; and the ſame continues, oꝛ iſſue be had: And ik the ſon 
of the Juro2 hath married the daughter of the Plaintiff,xc,albeit thts be 
no pꝛincipal Challenge, becauſe it is not between the parties, pet is it a 
Challenge to the favour, xc. | I 

8 Martha Wilcocks, (one of the daughters and co⸗heirs apparent of , maide 

Eliz. the relic of William V Vilcocks, and then the wife of Ralph Rat- veye4an, 

cliffe) dwelling in her mothers houſe at Hicchin, (being then under the and may 
age of ſixt&en pears, and about fourteen, went from thence at two of 
the clock in the moznfng (with the conſent of the ſaid Ralph) to Bram- 
field, (being eight miles diſtant from Hitchin) and there married Edw. 
Ratcliffe: And in an Ejectione firmæ bought by Luke Norton upon the 
demiſe of the laid Edw. the iſſue was, whether Eliz. the mother had the 
cuſtody of Martha at the time of the ſaid marriage; foꝛ ff ſhe had, then 
the Land of the ſatd Martha, (being in ſoccage) was to be loft foz, her 
life, by foꝛce of the @ttute of 4 & 5. P. & M. cap.8. which p2ohtbiteth 
the conveying gf a mat, xc. out of the cuſfody, and contracting Patri- 
mon with her, without the conſent af her father, if he be living; oꝛ ot 
her mother, in caſe her father be dead, ac. in pain foz the man to ſuffer 
imp2iſonment, #c- ad fo2 the matd to loſe her land, as afo2eſafd, ec. 
And in that Caſe it was reſolved, that Eliz. the mother had the cuſto« 
dy ol the ſaid Martha at the time of the Marriage, within the pꝛoviſton 
of the laid Act; fo2 that Statute hath ozdained two manner of new 
cuffodfes, viz. by reaſon of nature, and by aſſignation; And here the fa- 
ther of Martha being dead, ſhe is by nature left in the cuſtody of her 
mother; neither pet was the aſſent ot Ralph Ratcliff (the husband) as 
ny thing at all matertal : fo2 the Statute hath anne xed the cuſtody to 
the perſon of the mother, jure naturz, which is inſeparable, and cannot 
by the marriage be transferred to the Baron, but after the marriage 
remains onely in the mother, xc. 

9 It ts ſafd, that if there be K oꝛd and Feme tenant by Anights⸗ſer⸗ N b 
vice; and the tenant make a leaſe foꝛ life, and after the 4 02d and the dunner 
tenant inter-marry, and have iſſue between them a ſon, and the Feme thers lie 
dies, and after the father dies the fon within age, here the executo2s 
ſhall not have the wardſhfp, by reaſon of the Sefgntozy ; fo? the father 
hath the wardſhip of his eldeſt ſon jure naturæ, which is inſeparable, and 
cannot be waved, and he cannot have the wardſhip ol his ſon by the 
death of his wife, in reſpec of his Seignfory ; -fo2 that was inſepara⸗ 
bly veſted in him as father, immediatly upon the birth of the ſon jure 
naturæ: And Littleton ſafth, that the father during his life ſh all have the 
marrtage of his ſon and heir apparent, and not the Lo2d, cc. 3. 

' I0 Wiſconnt Bindon being ſefſed of lam? in caj ite, had iſſue, Douglas The like, 

his daughter and heir, who being married to Sir Arthur Gorge, had if- 

ſae by him Ambroſia a daughter, Douglas dies, and likewiſe Miſcount 

Bindon, Ambroſia being under age, afterwards Sir Arthur Gorge takes 

another wife, and hath JCae a ſon, Ambroſia remaining ſt ill under age. 

In this caſe, Ambroſia was not in ward, during the time ſhe remained 

heir apparent to her father ; but after her father had a ſon, ſo that ſhe 
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tema lned no longer hetre apparent; then had Queen Eliz. the Mard⸗ 
ſhip both of her body and Lands, ec. | | 
11 Faith, obedtence and ligeance are one to the Soberaigne by the 


Hynature 4 f of Nature, whlch cannot be changed oz taken away ; fo2 albeit 


Javfciall and Punticipall Lawes have fnfliced and tmpoſed in ſeverall 
places and at ſeveral times divers and ſeveral punichments and pe- 
nalttes fo2 bzeach 02 not obſervance of the Law of Nature ('foz that 
Law onely conſiſting in commanding o2 pꝛohibiting without any 
certaine puniſhment oꝛ penaltte ) pet the very Law of Nature it ſelf 
tould ne ber be altered o2 changed: And theretoꝛe it is certatniy true, 
that Jura naturalia ſunt immutabilia. And here with agre&th Bracton lib. 1. 
cap- 5, and Doct. and Student cap. 5. & 6. Foz example , It᷑ a man hath 
x Ward by reaſon of a Heignioꝛy, and is out- la wed, he fozteiteth the 
warvſhip to the King; but if a man hath the wardſbip of his owne 
Henne oꝛ Daughter, which is his heire apparent; and then is ont: 
lawed, he cannot fozfeit that wardſhip;becauſe nature hath annexed it to 
the perſon of the Father, as it appeareth in 33 H. 6. 5 5. b. So like wiſe the 
Faith, Obedience, and Ligeance, which we owe to our Soveraigne 
cannot be taken away; Foz, bonus Rex nihil a bono patre differt; &c 
patria dieitur à patre , quia habet communem patrem, qui eſt pater patriæ. 
In the lame manner, Maris & fœminæ conjunctio eſt de jure naturæ, ag 
Bract on and Doct. & Stud. in the places befoze quoted do hold: And 
therefo2e if he that fs attatnted of treaſon 03 felonte bs flaine by one, 
that hath no anthozitte, oz executed by one, that hath anthozitie,, but 
purſaeth not his Warrant ; Jn this Caſe, theeldeft ſonne can have no 
appeale ; koꝛ he muſt bing his appeale as hetre, which p2ivilevge , 
being ex proviſione hominis, he loſeth by the attainder of his Father: 
Howbett his Wife (it he have any) ſhall have an appeale ; becauſe ſhe 
ts to have her appeale as Mile, which ſhe continneth to be, notwith:- 
ſtanding the attainder; fo2 that maris & fœminæ con junctio is de jure 
naturæ; And thetetois (it being intended to be ot true and la w full 
matrimonte ) is indiſtoluble: and this ts pꝛoved by the booke in 35 H. C. 
fol. 57: Bo if there be Pother and Daughter and the Daughter is a 
tainted ol ſelonie, now can not ſhe be hetre to her Pether, foz the cauſ 
afoze-fafo ; pet alter her attainder tfſhe kill her Pother , this is parrf- 
elde and petite treafon: Foz ſtill ſhe remaineth her Daughter: becauſe 
that is ot natute. Ita man be attainted ot felonte 03 treaſon, he hath 
loft the Kings Legal pꝛoted ton: fo; he is thereby utterly diſabled to 
ſue any Aaton reall oz perſonal ( which is a greater diſability then an 
alien in league hath ) and yet ſuch a Parſon ſo attainted hath not loſt 
that pzotectton., which by the Law of Nature fs given to the Bing: 
fo; that ts indelebilis & immutabilis, and therefo2e the King may pzotect 
any him; and ff any man kill him without warrant ( albeit at- 
fainted-as afoze-ſafv ) he ſhall be puniſhen by Law as a Pan-flayer : 
By the Statute of the 25 E. 3. cap. 22:a man attainted ina Præmunire, 
is by erpzeſſe wo2ds out of the Kings pzotection generally ; and pet this 
ertenvethonely to legal pꝛotedion, as tt appeareth by Litc. fol. 43, foz 
the Parltament could not take away that pꝛoted ion, which the Law of 
Natare giveth unto him; and theretoꝛe notwithſtanding that Statute 
the Ning may p2otect and pardon him: And although by that Statute 
it was farther enaded, that it ſhould be done with him as with an 
enemte'; by which woꝛos any man might have ſlaine ſuch a perſon ( as 
it is hol ben in 24 H. 8. Coron. Br. 195.) until the tatute made in; E. 
capi t. Pet the Bing might pꝛoted and pardon him. A man out- la wed 
is out of the benefit ot the Punicipal Law; foz ſo ſaith Fitz. N. B. 16 1. 
Ur legatus eſt quali extra legem poſitus; r (J. 3. tract. 2. * 11. 
Net 0 aith 
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Cafth that caput gerin lupinum, dec. pet is ho not ent eit bot of his natural 
ligeance, oꝛ ot the Kings natural pꝛotenion; fo2 noither of them is tion 
to munitip i la wes ; but is due by the law of Hatute which was iong 


bete ie anp javicial o3 municipal lawes: And therefo2s if a man were 
- dutiaiwed fo2 frionie, pet was he within the Hings nataralpiotecien: 


fox nv man but the :@heriffe could execute-him 4 as it i 28 in 
2. Aff. Pl. 3. Every ſudjet is by his natural ligeance bound to, bey 
and ſetve his Doveraigne , gc. Jt fs enacten by the Pa 
23H: 6;cap. 8. that us man fhouls ſet vs the King as vi 
County above one peats, and that, not withſtanding any cla: 
obſtante ti the contrary, that is to ſay, notwithſtanding that the Bing 
ſhould expꝛelſp diſpence with the ſaid Statuts ; howbeit it is agre@d in 
2 H. 5+ that againſt the expreſſe purview of that Act, the R ing mi by 
a ſpecial non obſtante viſpence with that Act; foꝛ that tho Ad cen not 
barts the Rigg of the ſervice ol his ſubjot , which the law of.naturs 
vid give unto dim: One of the Chieteſt grounds, atsoꝛding to which 
the Tals of the poli- nati was reſolved in 6 Jac, was , becauſs obsdience 
any ligeante of the ſabjea to the Soveraigne is dus by the law of a 
ture; los it thep be due by that law, and the ſame law bs parcel of the 
laws ot Eugland as well, as of all other Nations , and is (immutable, 
and that polt-nati q we of England are united by birth-right in obedience 
ans ligeante ( which ts the true caaſe of natural ſubject ion) by the law 
of "Nifuto, At ctrorly followed, that Calvin (the Plaintiffs in that 
cauſe” being bome under one ligeanse to ono and the ſame King, 
touid not be an alftn dne: An thers is great reaſon (as it was then 
allevaty ) that the law vf Natare Houlv diren that Caſe, wherein five 
natiltal operations were remarkable, x The Ring had the Crowne of 
England bp bfrth-right > being naturally p2ocrentcd of ths bloid Royal 
of Fs Realine; Seconvly , Calvin the Plaintiſte, was naturalisey 
hy p3z6crtation ans birth-right, ſince the deſcent of the Growns of ng · 
land: Thttelp, i tceance and obovience of the ſabjea to the Soberaigie 
dus by the Lawof Natare ; Feutthle, PInogton and government 
aſs dus dy the Law of Mature; Fiftly , It was p2oſently ſat, 
tht th6 Gate ot Calyin in the opinion of vivers Was mo2e doubtfun in 
ths begiritſag , but the farther it p2oreeves the el toter and ſtronger it 
grew, and fherefo:e that the doubt tig aviſe from lomo vieieut paſſion, 
and not from anp reaſon grounden up the Law of Natars;; quiz 
quared violentus torus ( qui fit cortra daturam Yappropinquat ad ſuum ſinem 
tantꝭ dabiliores &t rardiores ſunt e jus fnotus, ted nattrelis morus ,-quanrd 
megis _—_— ad ſuum fine ; tanto fortiores & yeloctorey ſunt e jus 

nd for as much aa ia caſe of an alten Bone , you malt of ne- 
ceNffe hans tive Ndoral ligsantes to two ſtvorat perſons, but in this 
Cal one pi tton atunie is hend c bath, and the poſt-nati, ann ms now 
jopuleb in ligeants id that eng head, (which ons copuls ; & tenquam 
oculus of that Cale) And ligrante of the ſubſsas of both hingdomes be» 
ing but ko their Wobernigne by one and the ſame Law, vn, by the Law 
ol Pature, the polt-aiti tanadt be aliens ot either A ingdeme ; nt ad 
in vieem naturali ʒod fub eus of both ; foz, Non adverſatur dwerſias re- 
gnetrum, ſed regnantium; uon patriarum, fed patrum patt rum; non od. 
romarum, ſed coromatorum: tot legum muuicipabum, ſec Regum Majeſla 
tinn „ Wc. nen | ] 


15 It tte Gzannetichor hatt tune a Wonne, and the Wonnv take r Ng 


Wiſe and gath tus aud vis, the Pother of the tae Qaldzave the 
Maroſſt tp of the iſſus, which is her owne Sunne, an net the Dran 
father ; Albeft the las may hate the Land; [Which onghs 10dofcens 
anto him from the G zan fut her & that thoPather wal not have 28. 
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in Plea; ſhall undertake buſtneſſes, which are ſo in plea; pet ff the 
Tenant hang ing a percipe quod reddat Againſt him, enfeoffe his Sonne 
and hefre apparent, this ſhall be ont of the danger of that Statute, as 
it fs taken in 6 E. 3. 274. in a writ of Champertie ( ſee it alſo in Fitz. 
Champertie 10.) and the reaſon of this is, foz that the Sonne cannot be 
ſaid a Maintainer of the Father; becauſe he is bound to aide and aſi 
his Father, when and as often as he map, being en oyned ſo to do by 
the Law ok nature, c. 3; 

14 By the Statute of Weſt, 2. cap. 12. it is oʒdained, that in an ap⸗ 
peale tt ſhall be inquired, who were the Abetto2s, and that they ſhall 
render damages to tie partie acquit ; Nevertheleſſe, if the hefre abet 
his Mother to bꝛing the app:ale , although it is within the woꝛds of 
that Statute, yet hall he be ont of the danger of it, And ſo Herle tooke 
it, in 6 E. 3. 274. Foz Common Lawand reaſon ſay, that he ought 
tobe afding to his Pother , and may allo abet her. | 

15 Affection fo the pzoviſton of heires male, that one ſhall engender, 
Bꝛotherl love, ec. are god conſideration to raiſe an uſe ; But long 
Acquaintante and familiarity, are not: Powbeit conſi de ration of Pa: 
riage is moꝛe favoured in Law, then any other. 

16 The Sonne map maintaine his Father and one Bꝛother ano- 
ther, fc. | | 

17 Bꝛothers oꝛ Colins ſhall not wage Battel in a writ of right, 


Co 


18 A Statute, that maketh it Felonte to receive oꝛ give meat am 


dꝛink to one that committeth ſach 02 ſuch an offence, ( the partie ſo 


receiving oꝛ giving having knowledge thereof ) ſtretched not toa Woe 
_ » that receiveth oꝛ gtveth meat and dꝛink to her Pusband in ſuch 
a Caſe, ec, 

19 Von ſhall finde thꝛee manner of P2ivities ſpoken of in the Law, 
viz. P2tvitie in Blond, P2ivitie in Cftats, and Pzivitie in Law ; 
P2fvite in Bloud is, that between the Anceſtoz the Peire, Privitie 
tn Eſtate, as between Jointenants, Baton and Feme, Donoz and 
Done, Lefſoz and Lefſ&, xc. P2tvies in Law are, as when the Law 
without Blond o2 P2ivitie of Eſtate caſts the Land upon one, and 
makes his entry-Congeable , as the Lo2d by eſcheate , the Lozd that 
enters foz-Poztmaine „ Lozd of a Uillefn, ac. ow of theſe thꝛee ſoz! s 
of p2tvittes, onely the firſt (which ts by bloud, and therefoze moſt natqs 
ral) ſhall take advantage of Infancte , Covertare , non ſanz memoria, 
tc. and not the other two, And therefoze if an Infant, Tenant in 
'Fee:fimple, makea Feoffement and die, his Betre ſhall enter; There 
ts the (ame Lawalſo of hefres ſpecial, and of hefres general and ſpe⸗ 
tial, unto whom the right of entry deſcends per formam doni, oz by the 
Cuffome , as all Lands fn Gavelkind, Borough-Engliſh, ec. It is 
otherwiſe of p?fvies in Eſtate, and in Law; And therefo2e if the 
Done in tale within age make feoffment in Fer and die without iſae, 
the Dono? ſhall not enter; Becauſe there was onelp pꝛivitie in Gltate 
between them, and no right accrued to the Donoz by the death of the 
Done& : Do if there be two Jointenants in F& within age, and the 
one makes Feoffment in F e of his moit ie, and dies, the ſar-vivor 
cannot enter by reaton the Anfancie of his Companion; Becauſe by 
his Feoffment the joyntenure was ſevered, - ſo long as the Feoffment 
rematnes in koꝛce; and therefoze in ſuch Caſe the Yeirs ofthe F8- 
offo2 ſhall have a dum fuir infra ætatem; 02 ſhall enter into the mottie: 


In like manner Pꝛivies in Law (as the Lozd by eſcheate , dc.) ſhall 
; Oo 2 never 
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never take advantage of the Pꝛivitie of Jnfancie 5 becauſe they are 
rangers to it: Amd in that Caſe if an Infant Tenant make Feof- 
ment atm die without Metre, the Feofment is un-aboſvable : here is 
the lame Lato of T overture and non ſanæ memoriæ, t. | 
Co. 1.6.76.b.z. 19 At is ſaid, that one of the T teteſt reaſo that moved the Pars 32, & 
in Sr. Geo, Liament in 32 H. 8. any in 34 & 35 H. 8. te give libertie to diſpoſe of the +. g. by 
E«:ſons Caſe, two third parts of Lands by will 02 otherwiſe fo a Competent lively. 
hood of Witves, and Chiidꝛen, oz fo2 payment of Debts, was this ; 
Becanls theſe Caſes were oꝛdinary, uſual , and neceſſary ; And foz 
that every man is in his lite time bound by the L aw of God, of Nafure, 
and of Raxlons, te make pꝛoviſlon fo2 his Wife z, and Child ꝛen, and 
alto f6z ths payment of his Debts, . | 
Co. bid: - 20 * re ts a neerer Relation between Father and Sonne, then be⸗ Father __ 
.. twee Gland · tatder and Gzand-child; And therefoze if there boGzands then Gad. 
father, Father, and diversSonnes,and the G2and-father in the life time thc. 
of the Father conveys his Land to ſome ot the Bonnes, this is out of 
the Act of 32 H. 8. of Wils; Foꝛ the Father ought to have the imme⸗ 
diate cars of his Donnes and Iſſues ; But if the Father be dead, then 
the care of them belongs to the Gzany-fathar , and then if he convey 
anp ot his Lands to atip of them, that is within the ſaid Statute. 
Co. Inſt. pr. 1. 21 It is regularly true, that the Willatn cannot bring aiy Action , Villeinny 
123.b. 2, againſt his Lozv, pet he may have againſt his 1. od an appeale of the ſuc blu, i 
Lice, S. 189. yeath of his Father, oz of anyother of his Anceſtozs, whoſe heire he 
is, t. becauſe the villain is both by duty and in nature bound to purſue 
= ſach an Action, 
Fey i At a man ſeited et thꝛee Acros of ind, acknowledge th a re- No cons 
"4 pb tognilaucs 02 © tatate, ec. And enfeofes A. ot one Acre, and B. of rion © « W! 
He / beiti Caſe, Another , and the third veſcenvs to his heire: in this Caſe, if execu⸗ beit. 
tion be favs onelp agaiuſt the heire , he all not have contribution: 
F02 he comes in the place of his Anceſtoz and ſits in his State: Haces 
enim eſt alter ipſe & filius eſt pars patris, And as it is ſato, Mortuus eſt pa- 
| tet & quaſi non mortuus, quia reliquit ſimilem ſibi. 
Co. laſt.p 1. 23 Ik ens Copettenet maketh a FooEment in F, and afterthe 
174. 4. 4. eo is impleaden and voutheth the Fooflo2 , the map have apde of Ibe _ 
t Copercener to detaigne a Warrantte, per amount, but never to re- H. 
to der per rats againit het by tezce of the Warrantie in Law upon tho 
partition ; Foz ( as Littlecon ſaith ) by her alienation the hath vdifmiC- 
ed her felfe to have any part of the Land as parcener , but if there be 
two Copetteners any they make partition, and the one of them enfeoffs 
her Sonne and hetre apparant and dieth, any after the @onne is im⸗ 
= Pere, albeit he be in by the Feofmont of his Pother, yet 
al he pay in apbe of the other Copercener to havs the Marrantie 
—.— „und to rocover per rata, not onely becauſe the Warrantie 
bet wirt his Pothor and him is by Raw annulled, bat likewiſe foz that 
be is alter idem with his Potyer. | 
Dier 2. b. 1, A fins levied by Menant in taile after the tatute of 4 H. 7. 24. Iſſus hui 
19 H. 8. and befo2e the Statate of 32 H. 8. 36. did bind the iflue in taile, and baned !11 
hts title was not pꝛelor ves by any of the ſavings in4 H.7.becauſe(albeit fie. 
be clatmed per formam don! , pet )clatming thozongb his Father, the 
Land tame to him in the nat ure ofa veſcent, 5 a 
Dier 128. bs: 25 It an of the Kings (abjets be beyond dea, and fs commanded wa 
2, 3. P. MM. bp tie King foreturithome, and in contempt refaſeth ſo to do, all his A. ſer, 
Owvs and Chattels, Lands and Tenements ſhall be ſeiſed fo; the uſe 
of the King; And this is by reaſon vf the faith and allegtance , which 
be oweth to the King by the Lawof Nature: And this was the Earle 


of Riehmonds Caſe in 19 E. 2. iu Scaccaria, FOIL 


4, 2. 
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1 like, 
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Knithio the 
a of Wils, 


the Common Law: 


Mar. 79. 


26 Ik à Baſtard were boꝛne at Turney, when it was under the obe⸗ 
dience ol H. 8. he was a dentzen by the Law of Nature: So it ts alſo 
of the iſſue of Altens bozn within this Realme. 27K | 

27 Vide Hob. Rep. pag. 1. Che Carle of Clanrichards Caſe 10. Griſley 
agatnſt Lother 
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Dier 224. 19. 
5. Eliz. 


28 In a ceſſavit b2onght by the Pasband and Wife, oz in a wait of Hob. 1. The P. 
Eſcheat, a conſimili caſu » 03 Action of Matt, becauſe there is a veſted *f<{»7cbard: 


in them alt eady either a Dignio2y oꝛ reverſion acually , and therefoze 
the Lam holden, o2 the pzeſent Eſtate to return, is come in poſſeſ- 
don, therefoze ta theſe Caſes, Reverter is to be made to them both, and 
ſo are the Bookes in 3 H. 6. 2. 20 E. 3. Briefe 372. Regiſter 238, F. N. 
B. 21. Alſo in a Formedon in Reverter; wherein nothing is already 


Caſe. 


revefted , but the right onely returnes , there the right map be laid to 


return, either to the Wife alone, oz to the Yaſband and Wife, as 
Douby reſolves it 33 H.6. 54. See allo 18 H. 8. 20. 5 H. 3. 13. 38 E. 3. 16. 


and 18 E. 3. 3. where it was ſometimes to the Wife, ſometimes to the 


iſbany and Mile: But in a Formedon in deſcender upon a deſcent to 
the Wife , there the deſcent muſk be made in the w2tt to the Mile alone, 
becauſs the veſcent followeth the bloud , and to that the Yaſband fs a 
ſtranger , and fo are the Bookes in 19 H. 6. 46. and 53 H: 6: 10. where 
4 Formedon in deſcender was bzought by two Puſbands and thetr 
Wives, and made the deſcent in bloud tothe Wives onely, and pet 
concluded, that the right ought to deſcend to che Puſbands and Mtves: 
And exception was taken to it, and oꝛdered by the Court, that it ſhould 
be amenved, and the veſcent made onely to the Wives, 


29 In an Action upon an Aſsumpfit, that A. would give to B. 1001. Hob. ro. G1- 
it B. wonld give her conſent , that A. might marry her Daughter, and ſce and Later 


it was moved in arreſt of judgement „ that the ation would not lie, 
the confideration being no travei oꝛ charge , bat onely a bare conſent: 
howbeit, it was held by thzee Juſfices again one, that the conſtde⸗ 
tation was god, becauſe the Mother hath by the Law of Nature a ſpe- 
tial 20ks to incitne the Daughters mind either one wap 02 other, and 
the _ of = conſent and the wozking of it ewes, that the Plaintife 
ſo concetyes it. 1 


79 Nemo preſumitsr alienam peſteritatem ſua prætuliſſe. 


1 Jf Tenant in talle diſcontinne the tafle and hath tue and die, and 
the Uncle of the illue releaſe to the dilcontinae with Marrantie, ac. 
and die without iſſus, this is Collateral Marr antte, and ſhall barre 
the ICue in taile, albcit the Uncle hay no right at alt to the land ti⸗ 
tailed ; becauſe the Law pꝛeſumeth that the Uncle would not un · na⸗ 
tural dil - inherit his Lawlull eite, being ot gis owne blond. of that 
right, which the ſame Uncle never had, but came to the Meire bp 
another mean, unlefc he would leavs him greater aybancement ſome 
other way; Foz nemo piæſumitur, 8c, And in this Caſe the Law wil 
admit no pzoofe , againff that which the Law pꝛetumeth: Anz ſo tt 
isltkewiſe of all other Collateral Warranties ; no man is pzefumed to 
do any thing againſt nature. | 


2 Ak a man make a voluntary Convepance ot his Land fo ths uſe of 


any of his collateral hloud, who ts not his hefre apparent, that is not 
within the Act of 3 2 H. 8. of Wills; Foz ft cannot be intended, that he 
will dil⸗ inberit his hetre on parpaſe to defeat the King ok his Ward 
(ſeeing every ons hopes to live to [ce his deire attaine his tun age) much 
leſſe to detrand him of his Primer ſeiſin, Vide Dier 307. 71. ä 


Co. LS. 77. 4. 3. 
in Sr. Ges. 


cuſrons Caſgs 
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Co. Inſt. p. 1. 
91. b. 4. 


Co. ib. 91 4,2. 
Litt. S. 128, & 
129. 


Co. ib. 127. b. 4 
& Co. J. 4. 36. 
b. 4. in Tyr- 
ring ha us ca ſe. 
& Pl. Co. 1 68. 
Hill & Grax- 
ges Caſe. 


Co. ibid. 129. 
2.4» 


Co.ib. 1 30.3. 4 


Ca. ib. 1 44. b. 4 


"© Efovers cannot be appenvant ant to Land, but to an houſe 


The Reaſon of Max. $8. 


80 The Law eſteemeth and judgeth of all things according 
to their nature andquality. | 


x Where the tenant holds of his Loꝛd by fealty and a pound of pep- Cerun ft. 
per, 02 a pound of Cummin, oꝛ a cettain number of Capons, oꝛ hens vices n« 4, 
02 a patr of Gloves, o2 certain buſhels of wheat, oz the like; the Þ!<0forrl 
L02d ſhall have ſo machfo? relief as he receives in rent, viz. a pound 
of pepper, a pound of Cummin, o2 the like: But ff the tenant holdeth 
cf the Lo2d by doing certafn wozk⸗dapes in YParveft, oz to attend at 
Chziſtmas, oꝛ the like, he ſhall not double the lame; fo2 of co2po2al 
ſervice oꝛ labour, oꝛ wozk of the tenant, no relief is due. At being one⸗ 
ly payable , where the tenant holveth by ſuch yearly rents 02 p2ofits, 
which may be paid oꝛ delivered, exc. 

2 When the tenant holveth by ſach yearly rents oꝛ pꝛoſits, as map Not w be 
be pꝛetently delivered, the relief is due to be patd ta the Loꝛd immedi⸗ ned fn 
ately upon the tenants death; and upon non-payment thereof the Lo preſent 
may diſtrain fo? ftpzeſently : Yowbett if the tenant holds of his Lo: 
by a Role, 02 by a baſhel of Roſes, to be paid at the Feaſt of St. John 
Baptiſt, if ſuch a tenant die in winter, the Loꝛd ſhall fozbear to diſtrain 
fo2 the Reltet, untill the ſeaſon of Roles; foꝛ Lex ſpectat naturæ ordinem, 

Lex non cogit ad impoſſibilia. And therefo2e it is obſerved ty mp Loꝛd 

Cook, that Littleton puts a dfverſity between Cozn and Roſes ; foz 

Co2n will laft, and therefoze the tenant muſt deliver the Coꝛn pꝛeſent⸗ 

ly befo2e the time of growth, and ſo of ſaffron, ec. but Roſes and other 
flowers that are fructus fugaces cannot be kept, and therefoze are not to 

be deltvered, until the time of growing; neither is the tenant dꝛiven 

by la w artiſtctally to pꝛeſer ve Roſes; fo2 the Law in theſe caſes re⸗ 
ſpeced nature, and the courſe bf the year, 4c, f 

3 Pꝛelcriptton (although never ſo ancient) cannot make any thing Thing ps 
appendant oz appurtenant, unleCs the thing appendant oz appurte- ff! 
nant agree in quality and nature with the thing whereanto it is ſo ap⸗ — 
pendant oꝛ appurtenant; as a thing cozpozeal cannot pꝛoperliy be ap: 
pendant to a thing coꝛpoꝛeal, no2 a thing in⸗coꝛpoꝛeal to a thing fncoz- 
po2eal ; but things incozpoꝛeal which lie in grant, as Advowſons, 
Uillains, Commons, and the like may be appendant to things co2po- 
real, as to a Pannoꝛ, houſe, ozlands: ſe alſo map things cozpozeal be 
appondant to things incozpozeal, as Lauds to an Office : but pet theſe 

alſo ought to agre in nature and quality ; foz Common of Turbary oz 


to be ſpent therein: noza Let v s tempo2al to a Church oꝛ Chap⸗ 
pel; which is Eccleſtaſtital: Nefther can a Noble man, Cſquire, cc. 
claim a ſeat in a Church by pꝛeſcription, as appendant oꝛ belonging to 

land, but to an houſe ; fo2 that ſuch a ſeat belongeth to the houle, ia re⸗ 

ſpect of the Jahabſtancy thereof ; and therefoze if the houſe be part of 

a Pannoz, yet in that caſe he may tlatm the ſeat, as appendant to the 
;houſe foꝛ the reaſon afozeſafd, _ ] 

4 A man cannot be naturalized either with limitation fo2 life, 02 fn: Namn 
katl, oꝛ upon condition; fo2 that is againſt the abſoluteneſfſe, purity, a. 
and indelebiltty of natural Ategfance. 5 4 Coon Nell. 

- 5,;Cozpozations aggregate ot many are not capable of the Pzotecf- - 
ons of Profecturæ 57 moraturæ; hetàuſe the Coꝛpozation it ſelf ts invi⸗ 
ible, and reſtęth angly in conſidꝭ ration of law, 5 | 
6 Littleton [afth (S 219) that the G2antee of a rent charge hath e- Rab, 
Action to bzing a wait of annuttp, and ſo changing the perlon onely — 
| make 


Fagan in 
II. on fot 
Lent acceare 


riditional 
ofmenes 


ile 


obligation 8. 


ler 80, 


granten by did, ec. 

7 Ii thete bs two | : 
nother fo2 life, In this Gaſe; the Joynture is! 
Jdyn#-tenant whit Tilt retains the frankerent of. | 
ſus and vie, ths: ue ſhall babe that moity by def, 
ftark- tenant cannot by naturs of Jeyntute bs-annexed to a bare res 


vvieſtoriy Ec: FEISS TE nne 
9 Where tho Common 02 Statuts Rais givoth remody in foro ſecu- 


&- uri, (whether the matter be tompo2al 02 fyiritaat) the Connulance of 
that Cauſe belongs t the Kings tompozal Courts onsly, und, 


of that cauſe dothproperip bed; . 

9 Ak two tenamtein tommicld of Rands 
aloaſs tos life, reſorvitrg a yeavly rent; and 2 pound of poppor, and an 
jawk. 31v an hte, amv they are fcfſev of that ſervice ; and ifter- 
waros A the ſafd ec vide being arvear, they diſirain fo2 it, and the te⸗ 
nant niakes reſovis ; In this Gaſt as to the rem and pound of pep⸗ 
ein babe two ſeveral Alice, betauſt the t wo tenants in come 
the reverſion (unto wherh that ferutce is incident) by ſovoral 
tittes : dub as to te hatoł and hozle; Albeit chey be tenants in com- 
nnn, ct. they ſhalt ſopn in tho A ff; fes one of fhem above by himtelt 
—— plaint in Adis toz tht moity of an hawk oz of an 

6; becaute the Lato wil never ſuffer any man to demand any 
thing againſt the oꝛder of nature, oz reaſon, as it appeareth by Liteleton 
$129, Lex enim ſpectat 
18 A. enfeoff B. of 


darth 


tze conston be collateral, as afs 
Dblixee, anu no time limned, qt. pct 
thing, the Obligoz 
As it ta! torrvttion 


the Common Law. 
made it rt tonal, 02 tile to diſtrain upon the land 
al; but this 16 to be underütsd with fome limit. 
grünten fo2 oweltp of partition, a wait of Annullp doth not lie, betaute 
if is of the naturs of the land defconded : N 

be grünted without ded, a wait ef Annaity voth not lie, although it be 
Joynt-tenants, ano the ons lets his molty- to a- 
red ſo, that it the 


bie ve it⸗ 
r 10 yo 


and ſo to make. it re. 
tion; fo2 of a rent 


fucha rent as map 


inte make u cift in tail, 02 


ræ dxdinem, e. 
ack acre; upon tondition that it 
B. or White arts, A. I ro-euter ; In this Caſs, C. hath timo du- 
ring his life io make tho feoffmont; ff B. doth vot haften it by request, 
ſslikewife of a Obligation : Powbeoit in fomo Cales, although 


+ if C. anteos 


and ts tobe poriozmed 
redpett of the natbrs of the 
all not have time during bis le to perform it: 
| Dblfgatdon be, to grant an 
ig tent fo the Dbitrtoe during hls bile, payable pearly at the Foaſt of 
Eaſter, this Atinalty oꝛ peatiy rent muſt be granted befo2e Eaſter, ozelfo 
the: Obige ſhan not hade ſt at that tat. during bis lite, & fic de ſimi- 
libis: And to it Was reſolbes by the Judges of. the Common Pleas, in 
Anadrès caſe: fox which ſee Dier. 14. Blix. 3 7. 1875 

ti N a teoſmient oꝛ bond bs mant d pon condition, that ths Feoffo2 
Sg chan pay a certain ſamoi money to ie feof 02 obliges at 
fad daꝝ but wo pics khmiter fo2 the payment thereof; m this cao, the 
Feoffoz v4 Obige oaght to ttek out the ſtotte v3 obltger to make-pay- 
met thereof aceotuingity; ił he be to be foum within England, ae. fog in 
gate of um ObligtwwtheLaw mus atwayes tler, ans in caſs of = 
footimhe; although tt hat bam fometimes tontioter tev, . 


The Reaſon of Max. 80 


that doubt is ſetlev, it having been oltentimes reſolved, that ſceing the | 
money to be paid is a ſum in groffe and coltateral to the title of the land; 
the feoffo2 muſt tender the money to the perten of the feoffee; and it is 
not ſatffictent fo2 him to to tender it upon the land: otherwiſe it is of 
a rent. that iueth out of the land: Howbeit, ff the condition of a bony 
o2 feoffment be to deliver twenty Quarters of wheat, oꝛ twenty loads 
of timber, 02 the like, the Obligo2 oz Feoffo? is not bound to carry the 
ſame abont, and tof&k the Feaff& oz Obligee ; but the Feoffoz oz 
Obligoꝛ befoze the day mult go to the Feoffee oz Obligee, and know 
where he will appoint to recetve it, and there it muff be delivered. 
And ſo note a diverſity between money and things ponderous, 03.of 
great weight: Likewiſe if the Condition of a Bend 02 Feoffment 
be to make a Feoffnient, there it is ſufficient fo him to tender it upon 
the Land, becauſe the State muſt paſſe by livery,: c. | | 
Co. ibid. 285. 12 Every man ſhall plead ſuch pleas as are pꝛoper ſoꝛ bim, and apt Plea: oft, 
d. z. toz his defence to be pleaded: As a viſſefſo2 that hath nothing in the bei. 
land map plead a releaſe of Adtons perfonal, becauſe damages are to 
be recovered againſt him, and therefoze fo2 his detente he map plead it. 
But a releaſe of Ad tons real he cannot plead, becaule he hath no 
Eſtate in the land. And none ſhall plead a releaſe of Actions real in an 
7 Allite, but the tenant ol the land. Et ſicde cæteris. „„ 
Co. ibid. 338. 13 & particular Eſtate of things that lie in grant cannot commence Thivgrth 
8 without derd, and conſequentip that Eſtate cannot be ſurrendzed lie in gau 
without deed; but albeit a particular Gate be made of Lands by 
deed, pet map it be ſurrendꝛed without did, in refpect of the thing de⸗ 
miſed; becauſe the patticular Eſtate might have ben made without 
died: Amd lo on the other five, if one be tenant by the Courteſie, oz te» 
nant in Power of an Advowſon, Rent, oz other thing that lies in 
grant, albeit there the Eſtate began without derd, pet in reſpec of the 
nature and quality of the thing that lies in grant, it cannot be ſurren⸗ 
dꝛed without dd: And lo it a Leaſe lo; lite de made 'of Lands, the 
remainder fo2 life, albeit the remainver foz life began without den, 
yet becauſe Remainders and Reverfidns , though they be of lands, 
are things that be in grant, they cannot bs ſurrennzed without 
"A derd, c. 11 enn. 188 n. ens a 
— wid. 144 14 A Rent cannot be granted out of a Piſcarfe, a Common, an 
* AdtoWſon, oz ſuth itte incoꝛpozeal Anhabitants, but out of lands 03 
tenements, whereunto the G2antes maꝝ have recourſe to diſtrain, oz 
which map be put in view to the Re-rognitozs ot an Aſſiſe. And al- 
though it be ont ot Lanvs 63 tenements, pet it muff be out of an E-. 
Kate, that paſſeth by theTonveyance, and not out of a right, as it the 
Dieſe releaſe to the DiCeiſoz of Land, reſerving a rent, the reſer- 
vatfon fs void, & fic de fimilibus, 
Co.14.43.b.4, 15 John Goffe, the bzother and heir of R. Goffe, bzings an Appeal ot 
= —_— murder of the ſaid R. Goffe againſt Bibithe, as pꝛincipal, and againſt 
— Hoell David, as accefſarie betoꝛe, and againſt David & Thomas, às ac- 
ceſlarie after : The p2incipal pleads not guflty , and by niſi prius in the 
County of Manmouth he was found guilty of man · laughter and not 
guilty of murder: and in this Caſe it was reſotved/per Popham Chiefe 
Juſtice & totam Curiam in the Kings Bench, that Hocll David was 
diſcharged : becauſe there could not be any acceſſozp betoꝛe the fac in 
Caſeof man-flaughter : foꝛ man-filangbter ought te Inſae upon a ſud⸗ 
daine debate of effray ; becauſe, if it be pꝛemeditate, it is murder. 
Co, lib, 4. 16 16 A Feme ſole veviſeth land to A. and his heirs; if A. ſurbibe A teme: vl 
x3 in Ferſe bim, they fnter-marry, the Feme revokes, and often ſaith (during ths revoked H. 
& Henblingt: Coverture) that A. all not have it, and dies, whergupon the hote: — raking 
Caſe, E 
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Merc The Common Law: 


enters: 1 775 this Caſe it was reſolved, that the making 
| is but the jnception of. 17 and that it taketh not any effec 
antfl 145 1 h. Peet; 3 Onne teſtamentum morte conſum- 
= untas. ct ambulatoria uſque exttemum vitæ exitum: And 

- ee eh — be again the nature of a win to be ſo abſolute, that 
vit being ot laue ann perfeg ame might 28 
er te ater ann if ; An N a? aking of Baron being 
* eros . hal be accabnted a colmer-mand, in Law, 
Werd; and fhereapon the heir.-of the F me tecovered the Land, 


ment to | i aan de viteth a rent fon lite ant of the Pannoz of Dale, and de- Co. lib. 
mes with N he cernioh enters, anv payes the Bent: Cain ad 
fg of rent. 75 rm tuded, the Medic mga an Aſſile ag nft the Tetre⸗ wans Caſe. 


wag, reſolved per totam Curiam, that the 
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Max. 80. the Common Law. 
they have Allets in Eſſex, and thereupon the Defendants demur ted; and 
judgment was given fo2 the Plaintiff, becauſe Acts (in their nature) 
is à thing tran ſiteꝛy, and not local; and it᷑ it had been in iſſue and tri⸗ 
al cf a Jury ef Middleſex, they might have found the Allets in any 
County of England. | . 
rear-ſervice 27 Rent ſetvice was appoctionable at the Cemmon Law befoꝛe the 
apo tiona- Statute cf Quia Emptoies terrarum, becauſe there are divers kinds of 

E Rent⸗ſer vice, which are not within that Statute, and pet were appo2- 

tfonable by the Cemmon Law; as it a man maketh a leaſe fo? life o2 

years, reſerving a rent, end the LeCee ſurrender part ok the land 
to the LcNoz , oz if the Leſſoꝛ recover part of the land in an Agton 

of walt, 02 entreth fo2 a fozteiture, 02 granteth part of the reverſion to 

a i ranger, 02 if tenant by knight⸗ſervice by his laſt will in wꝛiting de⸗ 

viſeth two parts of his lands; In all theſe caſes the rent ſhall be apps2- 
tfoned>-< pet thep are not within the woꝛds of the ſaid Statute ; bat the 

reaſon ſ&ems to be, fo2. that rent-ſervice is of the nature of the land. and 
thercfoze partable, as it is pirtable, accoꝛding to Max.64. It is others 
wiſe of a rent:charge, becauſe it is not of the nature of the land, being 
againſt common right, and collateral to the land. | 

28 Alitery to be out of ward being in nature of a reſfifutfon, ſhall be 

taken and expounded favourably; And therekoꝛe if livery be made of a 

Panoz cum pertinentiis, the Yetr ſhall thereby have the Advowſon ap⸗ 

pendant: It ts otherwiſe ol G2ants by Letters Patents, 

TP 29 Jfa Leaſg fo? lite be made to two, to have and to hold the one 
. moltp to the one koꝛ lite, and the other moitp to the other foꝛ life, and the 
Leffo2 confirm their eſtate in the land, to have and to hold to them and 
their heirs; In this Caſe, they are tenants in common of the Jnhert- 
tance ; foz (regularly) the confirmation ſhall inure accoꝛding to the 
qualify and nature of the Tffate which it doth inlarge and increaſe. 
30 There being thꝛee Coperceners of land in Gavelkind in reverſion, 
depending upon an Eſtate fo2 life, the poungeſt aliens his part by fine 
in ker, the tenant foz lite dies, and the eldeſt ſon enters into the whole, 
and thon the ſecond bꝛother andthe alien b2tnga joynt weit of pars 
tition upon the Statute of 31 H.8.1. againft the eldeſt bꝛother: But ft 
was adjudged, that it was not maintainable; becauſe they were entf- 
taled to wꝛits of partition of ſeveral natures, viz. the one to a w2it of 
Copercenarie at the Common Law, and the other to a wit of Partf« 
tion by ths Statute, and therefoze could not jopn, ; 

3r The Pꝛeſident of Magdalen College tn Oxford being depꝛived by 
the Biſhop of Wincheſter, their Uiſitoz, could not have an Appeal to 
the Delegares, becauſe the depꝛivation was tempozal, and not ſpiritual, 
and therefoze out of the Statute of 25.H.8.19. And ſo he was put to 

his Alliſe, . 8 

32 Tenant fo2 life of an honſe b2ings an Action upon the Caſe a- 
gatnſt one, who topped the way in his land, which time out of mind had 
den a paſſage betwirt the houſe and a Park, and albeit the Park was 
the Leſſo2s, and not the tenants fo2 life, yet it was held by the Count, 
that fuch an Acton lap not fo2 p tenant foz life,but an Aſſiſe of Nuſance. 

33 The L02d Dacres lets certain land and ſock tofriends, who co- 
benant to pap 100 l. per annum to him and his wife, his heirs x allignes, 


* 


B 


tion of his daughtet, he dies, his ſon within age, « fuffers moꝛe then a 

third part of all his land to dcſcend, after tte Feme dies, And in this 

pi Cats it was avjudged, that the Qucen ſhonls not have the 100 1. per 
cue armum, but the executoꝛs of the Feme, becauſe (in nature and quality) 


tt is not a rent which goeth to the heir, but a ſum in groſſe. | 
Pp 2 81 In 
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Co. ib. 77. a. 4. | 


Co. Inſt. p. 1. 
299. b. 1. 


Dier. 128. a. 38 
253. P. M. 


Dier. 209. 20. 
374. Eu. 


Dier. 250. 88.8 
Eli x. 


Dier, 275.49, 
19 Elix. 
— the term, and alſo 2000 l. at a certain dap fo2 the marriage poꝛ⸗ 
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Co. ib. 3 1. b. 4. 


Rot. Parl. 26 
E. 1. Rot. 1. 


Co. ib 90.4.4. 
& F. N. E. 33. 


p. q r. 


Co. ib. & 388. 
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81 In perſons, the Law looketh at the excellency of ſome, 
and giveth them ſingular Priviledges , and preheminence: 
above others, as to the King, the Queen his Wife, Noble- 
men, and Peeres of the Realme , alſo unto perſons of holy 
Church, 


1 It the King «fve Land fo a man with a Woman of his kind zed 
fn Frank-marrfage, and the Woman dieth without Aſue , the man 
in the kings Cafe ſhall not hold it fo2 his life ; becauſe the Woman 
was the canfe of the gilt; but it is otherwiſe in the Cate of a common 
perſon, 

2 It a Common Perfon take an Alien to Wife and die, albeit he 
were ſeiſevof Lanvs in Ke, o Fee taile; yet ſhall not his Wife be 
endowed : but ff the King take an Alten bozne, and die, ſhe ſhall be 
envowed by the Law ot the Crowne, And yet Edmund b:other to E. 1. 
married the Q uten of Navarre, and died; And it was reſolved by all the 
Judges , that ſhe ſhould be endowed of the third part of all the K ands, 
whereof her husdand was ſeiſed in fee. 

3 Ma Bichop hath an Avvowſon, and the Church becomes void, 
and the Bichop dies, neither the Bucceſtoꝛ no2 the Executo2s ſhall p2e- 
ſent, but the King , becauſe it fs but a Choſe in action. 

4 A man holds the mannoꝛ of D. wherennto an Adbowſon is ap⸗ 
pendant, of the King by Knights:ſervice, the Church becomes votd, 
and then the Tenant dies, his hefre under age, fn this Caſe , the 
Bing hall pꝛetent, and not the Executozs ofthe Tenant ; And this 
is by reaſon of a pzerogative , that belongeth to the King to p2ovide foz 
the Church being voto, fo2, where the tenure by Anight⸗ſervice is 


' ofa Common Perſon, the Executozs of the Tenant chall pzeſent, 


Co.ib. 108.b. 2. 


Cob. 18.8.2. 
& Litt, 6 177, 
178. 


Fleta, I. 3. c. 13 
Britt. fol. 98. a. 
19 E. 2. Dow. 
171. 


Litt. 5. 178. 


Mirr. cap. 3. 
Britt. fol. 88, 


WS: | | 
5 Tenure by rendꝛing yearly tothe Lo2d, a Bow, a Þwozd, a 


Biſhop A 
Yowſon, 


Advonſ, , 
Wardfap bs 
Ecutors, 


Dagger, a Gantlet, 02\uch other fmall things belonging to warre, c 


in Caſe ofa Common Perſon , ts nothing elſe , but plain ſoccage , ab 
effectu; becanſe ft had tuch effects and incidents as belong to ſoccage ; 
and neither ward no2 marriage, ec. But in the Kings Caſe, fn reſpec 
of the dignity of the Kings Perſon , it obtafneththe Name of Petie 
SErjeancie , &c. 

6 Ita Uſllafn parchaſe Land and alien it befoze the Lo2d enter, 
the Lo2d fs barred foz ever; Foz, befoze the Lozv enters, he hath 
neither jus jure nec jus ad rem, but onelp a- poſſibilitie of an Eſtate, 
which Eſtate he maſt gaine by his entry ; And therefo:e if the Uiflain 
doth by way of pꝛevention alien, befo2c the Lo2d doth enter, the 1025 
is fo2 ever barred of the poſſibilitfe > which he had to enjoy the Land: 
Si autem ſervus vendiderit feodum, quod ſibi & hæredibus perquiſiyerit, ante - 
quam Dominus ſeiſmam inde cæperit, valet donatio, & Dominus ſibi ipſi 
imputet, quod tantum expectavit; faith Fleta: Yowbeit if the Rings 
Utnatn purchiſeth Land, and alieneth, befoze the King (upon an 
Dffice found koꝛ him) doth enter, yet the King alter Dffice found ſhall 
have the Land, Quia nullum tempus occurric Regi; And pet after Pics 
kound, the King Wall not have the mean p2oiits ; becanſe the title 
commenreth bp the ſe(fare, It is otherwile of Gods in the Kings 
Caſe; Fo? if the Rings Uſain acqufre any Gwvs 02 Chattels , the 
p2operty ot them is in the King befozeany ſefſure oz Office : And tt ts 

ſaiv of an Ancient Antho2 , Al Roy quant al droit dela Corone , on 


a franch Eſtate ne poet nul temps accurre, and another ſpeaking — 
| | Perſon 
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Perſon of the Ring, ſaith , Nul temps neſt limit quant à mes droits, 


7 Where a Church is p2eſentatiye, it is full by aymiCion and in- Co. ibid. 119. 
ſtitution again; any common Perlon, hat againſt the King it fs not b. & 344 2.4- 
fa} befo2s Indudion, | | 

en pur - 8 By the Cammon Law the Wife of the King of England is an. ex- Co. ibid. r3:. 

empt Perſon from the Ring, and is capable of Lands and tenemerts 2.4. & Co. 1.4, 
of the gift of the King, as ng other Feme covert ts, any. may ſue and dr tf 

1. he ſaed without the Bing ; fo2 the wiledame of the Common Law Cc. 

wauld not have the Ming ( whoſs continual care and ftyvy is for the 

Pabltque , & circa ardua Regni) tobe troubled, any diſquitey fog ſuch 

private, and potty cauſes : Do ag the wile of the Bing of England is 

of ability and eapactity to grant and to take, to ſue ana ta he ſued, as 4 
Feme ſole by the Common Law; Alſo the Mun of England hath many 
other pzerogatives, viz She ſhall find no pledges, ko; ſuch ts her 
dignity as ſhe Mall not be amerced: Neither we nga the Kings Son are 
reſtrained by the ſatatute of 1 H. 4. f. 6, canceruing grants by the Bing: 

In a Quare Impedi bought by ber , ſome ſap, = Hienanty is na ylez, 
ann. Ba- 80 moze then tu the Cafe of the Ring; If aup Wailiffe of the Queencs 
madred. bzing an Acton concerning the Yundzed, he ſhall (ay, In contemptum 

Domini Regis & Regir æ: The Mucen ſhall pay us toll, xc, 

ce pare 9 If the Quenes Tenant alien a certain part of his tenancte ta ane, Co. bid. 1335 
cd, 4- and another part to anotber, tze Quen may diſttaine in any ong part foz b. 1. 

wil, the whole , as the Ring map de: hut other Wozds ſhall diſtraine bat 

foz the rate; Ane ther eloꝛe where the Nugn ſo dickratneth, there lycth 

„nh 8 wait de onerando per rata portione : Alſo the wait of right ſhall not he 
directed to the Queen no moꝛe then to the King,but to her Bailif; others 

wiſe it is when any other is L %. ; Ts 

10 An tale of Ayde prayer of the Queen it is Domina Regina incon- Co. ibidem. 

ſulta, and the cauſe of the Ayde prayer Wall not be counterpleaped no 

moze then in the Kings Caſe : Andſes where the ande hall my 
of the King and Queen: and where, of the Queen onely, and ſhe e 
the King: 14 E. 3. Voucher 110. 21 . 3. 53. 22 E, 3. 3: b. 17 E. 3. 65, 

10 E. 3. 17. 5 E. 3. 4. 15 E. 3. Ayde del Roy, 66. 10 E. 3. 18. 26 H. 6. 

Ayde le Roy 24. 11 Qi" 4 | 

xt Mole 11 fl p2otection ſhall be allowed 3gaiuff the Muen, bat uot again} Co. bidem. 

ibeſe. the King, neither ſhall the Que#n be ſavd by petition, but by pcie: 

The Quan is not bound by the Statute of Merlchridge to diving q bt; 

a krefſe into another County. i 1 451 10.95 C216: 

ab esa 1 At 0p do compas the death of the Nun; and declare it byany Co. ibid. 133. 
x. overt fad, the verp intent is treaſon, as in the Cale of the Ming b. 2. 

man may marry the Auen Dowages without the Kings license. 

195 C 13 A Bichop being an Eccleſt aſtical Judge , ann ſometimes a 5 7 co. ibib; 134: 
« cif, of Parliament , by reaſon of ths Barony annexed to his PIICKE b. 2. 
the Law giveth much Y nor and Re verence unto him; And theretoꝛe 
none but the Kings Courts of Recozy ( as the Court of Common 

Pleas, the Kings Bench, Aufices of Goals-delivery , and the like) 
can w1ite to the Biſhop to certifio Baſtarpy , Pulſerty, v ie of 

Patrimouy , and the like Eccleſiaſtica] matter; er it is a Rule in 
Law, that none but the Bing can w2ite to the Biſhop to certitie ; 

vu And thergfo2e no Infertour Court, as London, Norwich, Yorke, 

ut, 02 ang other. Incozpozation can Waite to the Biſhop : hut in thoſs Cafes 
the Plea muſt be removed into the Court of Common Pleas; and that 

ar lnpe · Court muſt wiite to the Biſhop > aud then remand! KReco2d again: 

Wiles, and this is the reaſon « bg 8 Zuare Impedic did eg a Charch in Wales 

in the County next adieu * that the Lordſhips Marchezs couſo 

p 3 no 


= 


5 


pe coupter® 
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not w2ite to the Biſhop: Peither all Conuſance be granted in a 
Quare Impedit, becauſe the Jnferto? Court cannot wꝛite to the Bichop: 
Eract. l. 3. 1o6. And here with agreth Antiquity : Nullus alius piæ: er Regem poteſt Epi- 
Fleta l. f. c. 24. ſcopo de mandare Inquiſitionem faciendam: And another ſpeaking of 
Britton 248. b. N opalty of Parſage , Nec alius quam Rex ſuper hoc demandaret Epiſcopo, 
quod inde inquireiet: Epiſcopus alterius mandatum quam Regis non debet 
obtemperare: And hereWith alſo agræth Bri:ton. | 
Co. ibid. 137, Il a Uillatn temaine in the Ancient Demean of the King a year and 
b. 3. & F. N. B. a dap, without clayme oꝛ ſelſure of the Lo2d , the Lo2d cannot have a me 
* wꝛit of Nat ivo habendo , oz feiſe him, ſo long as he remains and con- 
tinues there: And the reaſon of this was in rcſpec of the ſervice he did 
to the Ring in Plowing and tillage of the Demeanes, and other labourg 
1 of Pasband2y fo the Kings benefit : And herewith agre old boks, 
1 * which ſay > that his Immuntity was ſometimes granted by common 
Britton fol. 79. Conſent to the Ring ko; his p2ofit , and fo2 the helpe and eaſe of his 
Mirr.cap. z» UMiflains: So like wife, ifa Uillain be a P2ieff of the Kings Chap⸗ 
pel, the L oꝛd cannot ſeiſe him in the p2efence of the Bing, foz the Kings 
pꝛeſente is a pꝛiviledge and pꝛotedion fo2 him, :7 Aſſ. Pl. 39. 
Co. ibidem. 15 Ak a Uillafn be pꝛoleſſed a Ponke, oz a Miſe a Nan, the Tod 
cannot ſeiſe them, ct. 
Co. ibid. 156. 16 Ik a Peere of the Realme 02 1 od of Parltament be demandant 
2. 3. 02 Plaintiffe , Tenant o2 Defenvant , there muſt a Antght be returned 
of his Jury, 02 elſe the Array map be quaſhed: but if he be returned, 
albeft he appeare not, pet the Jury map be taken of the refivue: And 
if others be jopned with the Lozd of Parliament, pet if there be no 
Knight retuted the Array Wall be quaſhed againft all: Bo alſo in the 
Iſke caſein Attaint, there ought to be a Knfgtt returned of the Jury: 
Note, That chis preſent Parliament, which commenced Anno 16. Can. 
Biſhops were by AR of Parliament excluded the houſe of Lords: and there- ,, 
fore Quere, whether at this day this Law holds in their Caſe or no; Howbeit 
ic ſeemes till to hold, * becauſe they ſtill retaine their Baronies, in reſfeR 
whereof they enjoyed Places and had votes in that houſe, and( doubleſſe)ſhall 
ſtill r eraine divers other Priviledges, which of right belong ro Temporall 
Peeres, chat have Baronies: Tamen'quaere,  - * 

17 At the Common Law , any ſubject under the degre& ofa Peere 
of thꝛ Realme upon an India ment 62 Appeale of Treaſon oz Felonie 
againſt him, might (in tavorem vitæ) challenge peremptozilp, viz. 35. 
oꝛ avp other number under thꝛee Jurſes : But a Lo2d of Parifament 
that being a Peere of the Realme , is to be tryed by his Peeres , ſhall 
challenge none of them; becanſe they are not ſwoꝛne as other Jurozs 
be, but find the partie guilty oz not guilty upon thefr faith oz alt- 
giante to the King ,- and they are Judges of the fact , and every of them 
doth ſcparately give his Judgement, beginning at the loweſt, «c. 

ow the Common Law hath been altered concerning peremptorie Challen- 
ges, ſee Co. ubi in mareine. 2 #4 | 
Eo. bidem. 18-APeereoſthe Realme oꝛa T 02d of Parliament, as a Baron, 
Uifcount , Earle, Parqueſſe , and Duke (propter honoris reſpectum, 
in 5 of honoꝛ and Nobflftp ) are not to beſwo2ne on Juries, and 
if neither party will chatlenge him, he may challenge bhimſelfe ; Foz, 
by magna Carta ft is pꝛobided, Quòd nec ſuper eam ibimus , nec ſuper eam 
mittemus, niſi per legale judicium parium ſuorum, aut per legem terræ: 
Now the Common. Law hath divide all the ſabjects, into Loꝛds ol 
Parliament, and into the Commons of the Realme ; The Peres ol 
the Realme aredfvided into Barons, Uiſconnts, Earles, Marqueſſes, 
und Dukes; The Commons are divided into Knights, Eſquafres , 
Eentlemen, Citizens, Peomen, and Burgelles; and in ä 
a 0 
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hath not onely 4 frank⸗tenement in Law, as-a Common perſon in 
ſach Caſe hath: And as to that, this diverſity is taken, that when 
the Kings Tenant dies in poſſeſſion without hefre, ſo as in that Caſe 
poſſeſsio eſt vacua, and in none, there the Law adjudgeth the King 
( unto whom no laches can be attributed) in agual poſſeſſion pzeſently ; 
but when another is inſeiſin and poſleſſton at the time of the eſcheat, 
ſo that Poĩseſsio plena eſt & non vacua, In that Caſe the King ſhall not 
be adjudged in poſſeſſion, until that ſciſin and poſſeſſion be removed ; 
as ff the Rings Tenant be diſſeiſed and die without heire, oz if an 
Alien nee, 02 the Kings AUillein, oz the Altene in oꝛt main be diſſeiſed 
and die without heire , and all that found by Office, in thoſe Cafes the 
Aing ſhall not be in polloſſion, untill the polleſſioꝝ and ſeiſin ot the ter re⸗ 
tenant be removed: But if Land deſcend to the King after the death 
of his Father, oz ot any other Collateral Anceſtoz, the King ſhall 
be immediatelꝝ in acgal poſſeſſion befoze entry oꝛ ſeiſure: So like wiſe 
it the King make a Leaſe fo2 life, oz a gift in tatle, and the Leite 
dies, oz the done dies without Jae; In that Caſe , the poſſeCion 
ſhall be actually in the King without any entry oꝛ ſeiſure, and with this 
acco2vs 9 H. 7, 2.6. where it is expzeſſely ſato,. that when none is in 
poſſeſſion , it ſhall be adjudged in the Ring accozding to his title: and 
lo the doubt, which dtamf. makes Pærogative, 53. b. is well reſolved. 

35 Ik the Bing make a Leaſe fo2 yeares rendzing Rent with Con⸗ Co. 1.4.73. 2. 
ditton to be void upon non-payment-of the Rent, the King chal take i* 2296s 
advantage of that Condition without any demand, it being a thing On 
undecent and againſt the dignitie of the Bing to wait upon his lubjea, 
oz to demand any thing of him: it is otherwiſe , if the King grant over 
his reverſion; Foꝛ his grante ſhall got take advantage of the Condition 
without demand of the rent: « this is bp reaſon of a perſonal pꝛerogative 
(in this Caſe) annexed to the perſon. of the k ing, and not tn reſpec of the 
nature and qualitie of the Rent; fo, that remgines the ſame, whether 
paid to the King oz toa; ſubject > upon the graund oz elſwhere , c. 

36 Two houſes are let to one man by one demiſe, rendzing foz the Co.!.5.55-b.3. 
one 4 |. per annum, and fo2 the other 20 5. per annum, with proviſo, that & 6. * 
tt the ſatd Rent of 5 l. be arreare in patt oꝛ in al, then the Leſſoz to 8 Caſe. 
te⸗enter. The Inheritance of theſs Ponſes afterwards eſcheatsto the 
Ring, who alter grants the xoverſſon ot that, upon which 20 8. per an. 
is reſerved to J. S. the Rent t A ts Arreare; In this Caſe; the 
Patente cannot enter fo2 the Condition bꝛoken; becauſe by the ſeve⸗ 
trance of any part of the reverſion all the Condition (as toa Common | 
perſon) ts intirely deſtroyed: It is otherwiſe. in the Kings Cale 1 fo 
the Condition remaines intirely in the King with the reverſion of te 
other Boule, and that is in reſpec of his pꝛerogative, 4. 

37 The Law makes a difference between the Kings grants (who Co. ibid. 36.4 
is alwayes pꝛeſumed to intend Ardua regni pro bono publico omnium, &c. Knights Caſe. 
and the grants of ſubjeas, who have leaſare to attend their piivate & Co.]. 7.12. 
afk res; foꝛ, the grants of a ſubjec are alwayes interpꝛieted moſt in Exglefeilas. 
ſtrongly againſt him, that makes them: but the Kings grants are 
al wapes taken with a favourable and beneficial interpꝛetation, ſo that 
no pꝛeindice may happen to him by conckrudion 02 implication upon his 
grant, other wiſe then was truly intended by it: And therefoze it the 
King grant Land to I. S. and his heires, when in truth I. S. is the Kings 
Uilietn „thts ſhall not enfranchiſe the Millein by Amplication : There 3 
ts the lame Law olf an alien nee: 17 E. 3. 39. An 9 — ol 15 1 
benvarte holden of the King was aliened to an Abbot and his ſuc TE 


to 39, 


and the King grants to the Abbot and his ſucceſſozg, that they ſhall holy | 
the Pꝛebnedary in p2oper uſe; Werne be tha 1 the ee 
5 a 
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Co. tbid. 2.4. 
Knights Caſc, 


F. N. B. 142. 


Co. l. 9 1. b.; . 
in Semaynes 
Caſc. 


Co. l. 5. 104. a. 
in Bakers caſe. 


Co. lib. 3. 106. 
a.4.% 108. b. 1. 
in Sir Hewy 

Coxſables caſe: 


bp reaſon ofthe Kfags p2erogatfve, who map alſo watve the demurrer, 


fo: alienation in Mortmaine , and ſhall deſtroy the A ppꝛopꝛiation: fo; he 
ſhall not be outed of his right to the Advowſon by Amplication : And in Det 

2 R. 3-4. 21 E. . 46. & 34 H. 6. At two be undebtes to the King, e the King Relat, 
releaſe to one of them, this ſhall not dilcharge the other, in 6 H. 7. 15. & 

11 H 7.10. It the King releaſe all demands, right, of Inheritance bal Rel 

not be there by releaſed: 21 H.7.7- The Ring grants Lands in Fe, 

upon condition that the grant& ſhall not alien, this is gon: Howbeit in 

all theſe caſes the Law is otherwiſe in the caſe of a common perſon, ec, 

38 In manp caſes the King that clafmes by a ſubject, hal be in better Nen. c 
raſe(in reſpec of the vfenity and pzerogatfve incident by the Law to the (ili. 
Ropal perſon of ti e Bing) then the ſubject himſelfe,by whom he claims: 

As it the King hap a tent ſecke by attainder of treaſon, oꝛ by grant, ec. 

be hall diſtraine fo2 it not onely in the land charged, but likewiſe in all 

his other lands, and pet the ſubjec, by whom the King claimes, ſhall not 
diſtraine fo2 it at all: Jf a ſubject hath a recogniſance oꝛ obligatton,and Recent 
afterwarvs be is ont-lawed oz attatnted: in this caſe, the & ing ſhall ſeiſe Ob 
all the land of the Counſo3,02 obligoꝛ, whereas he himſelfe could have but 

a moity : if a ſubject demiſe land rendʒiug rent; and a re⸗entr upon de⸗ 

fault of payment thereol:in this caſe the ſubject hall not take advantage 

of fach a condition without demand of the rent,xc, but if the inheritance 

ok that land come to the King by Ac of Parl.attainver,grant,xc, he ſhall se 
take advantage of the breach of ſuch a condition without demand of Condi 
the rent, ac. it the king purchaſe a @efgnfozy, of which land was hols 4 
den by poſterity, the King ſhall be in better condition then the lubjec, 
from whom the claimes, and fn that caſe hall have the pꝛioꝛity: andſo 
ſhall his grantee alſo, xc, as is holven in 24 E. 3. 65. Fitz. tit. gard. 27,47. 

39 Jn all caſes when the Ring is partie, the Dheriffe(if no dooꝛs be not Sheri: 
open) may (after notfce given cf the cauſe of his coming, e requeſt made op 
to have the v002 opened) bꝛeał open the houſe of the partie, either to 
take him oꝛ to make other execution of the Kings pzoceſs , if he cannot 
otherwiſe enter into it, but ſo it is not, in the caſe of a ſubject; ec. $0 foz 
felonte oz ſuſpicion of felonte, the Kirigs officer map bzeake the houſe to 
take the felon ; becanſe in every felofite the King hath an Intereſt, and 
where the King hath Antereſt-, the wait is Non omittas propter aliquam , | 
libertatem; and therefoze the Hbertis 03 p2iviledge of an houſe ſhall not 
hold out againſt the King : « beftives it concernes the Common Wealth 
that felons be appchended and in that refpen alſo the King bath a ſpe» 
cal Intereſt, being the head of that body, xc, g 
7-20" T. 42 E. in B. R. in Ejectione fitnæ, ft was reſolved, that if the pau. 
Plafatiffe ew in evidence any matter in w2fting', Recozd, oz Sen- 
tence in the Eccleſiaſtical Court. wherenpon Queſtion in Law may 
riſe, and the defenvant offers to demurre , ec. the Plaintiffe cannot re- 
faſe tojoyne in demurrer , anlefſe he will watve his evidencs ; ſo it the 
Plaintiſke pꝛoduce witnefles , and the defendant admit their teſtimonis 
to be true, he map demurre, ec. So alſo may the Parliament demarr?, 
mutatis mutandis: Powbeſt upon evidence in an infozmatfon foz the King 
his Council ſhall not be compelled to demur re: But in that Caſe, the 
Court map dire the Jurp to find the ſpecial matter, and thereupon 
they l ill adjuvge the Law, as appeares in 34 H. 8. Dier 5 3. And this is 


" 


and ta ke (ae at his pleaſare, Nota bene. 

- 4x Oziginally the Common Law gave unto the King all ſach This 
things , as were In nullius bonis, an Wrecke, viz. Gads» quz nau- lib 
fragio ad terram appelluntur: Florſan, viz. When the Ship is dzownev 0 
od other wile periſhed, and the Gods flote upon the Sea ; Jetſam a8 
when the Ship is in vanger to bs dzowned, and to diſ-burden the es 
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2 the Gods are caff into the Sea, and after not withſtanding the Ship, 
inen. perfibeth: Lagan (vel petius Figan ) as when the Gods ſv taſt out are 
lo ponderous, that they ſinke, and the Parfners to the end they might 
find them again kaſten a piece of Cozke oꝛ a Boye to them; that will 
not ſinke, and therefo:e this ſemes to be called Ligan à Ligando: At 
gave aiſo to the King E ftrayes ( which Bracton caltes Animalia vagan- 
tia, and others Animalia vacantia, quia Domino vacari debent: Alſo 
11 treaſqre trove, and the like; Becanſe by the Rule of the Common 
K Law, when none could clatme a pzoperty in am Gods, the King 
was to have them by his pꝛerogatibe: And therefoze Bracton faith , | 
sunt alia quzdam , que in nullius bonis effe dicuntnr, ficur Wrecxum maris, Brad. 1.3: c. 3. 
Groſſus Piſcis, ſicut Sturgio & Balena: & alizresz quæ Dominum non 
habent , ſicut animalia vagantia, & quæ ſunt Domini Regis propter privi- 
legium. And note, that the King Wall have Flotſan, jetlan, and La- 
gan by his p2erogative , as well as wzecke; Albeit they be, in oz 
upon the Dea: fo2 the Sea is of the Kings Ligeance, and parcel of 
this Crowne of England, as it is holden in 6 R. 1. protection 46. and 
Britton cap. 33. àgrtes well with the opinton of Bracton, that wꝛecke 
tt. are things in nullius bonis; and come into the hands of the ſubje. 
Oꝛiginally by Rings grant, his woꝛds ate theſe ; Et auſi purchas low Britt. c. 33; 
per franchiſe grantee par nous de chofes trovves en nulluy biens; fi comg 
de wrecke de neer, & beltes — of Conies, Levres, & peſſons 
& Feſants, & Pertris ,& autres Beftes ſauvages, par franchiſe de aver wrecke ' 
de meer trouve en fon ſoil, & waife & eſtray trouve en ſon fee, garrennes en 
ſes demeſnes terres, &c. | : 
42 A Conntefle by deſcent-o3 marfage cannot be arreſted fo2 debt oz can 235 
treſpas, 1 Jn reſpect of ber dignity : 2 The Law pzeſames, that we 1e ce" 
bath ſufficient in Lands and Tenements, ſo hereby tobe diffrained ; teſſe of Rur 
fo2 albeit fn reſpect ok her ſex ſhe cannot it in Parliament, pet the fs land. : 
a Pere and ſhall be tried by her Peres , as appeares of 20 H. 6. cap. . 
which was nothing elſe but a declaration of the Common Law: So it 
is alſo ofa Baron, that fs a Pere of Parliament, 11 H. 4. 15. In ho- 
mine repligiando againff the Lady Spencer, it appeares , that the ſaid 
Lady was a Peere of the Realme, | 
43 In 3 HH. 6. 48. A Wizit of debt upon arrerages of accompt was Co. bid. 53 
b2ought by the Lady of Aburgavenie againſt another, the Defendant «. 1. 
pleads Rien luy doit, and is ready to make his Law, and pzapes by 
fo:ce of the Dtatnte of 5 H. 4. cap. 8. that the Parliametit might be ex- 
amined, which Ac ts generall, viz. that examination ſhall be made, 
which ts alwayes intended upon oath : And there Cokein, who gave the 
Rule, ſaid, La Dame d Aburgavenie eſt un Peere del Realme, & ne ſera bien 
fait de luy faire venir d eſtre examine: Car par meſme la reaſon nous Dames 
faire venir cheſcun Duke on Countee d' Angliterre. Rolfe Serjeant, purquoy 
nou ? Sr. Le dit Statute eſt general, & eſt fait pur cheſcun home haut & baſe ;. 
A que Cokein dit, le ley voĩt over diverfity pur enter Seignior ou Dame, &c. 
& auter Common Perſon: By which bok it map be obſerved, that a Lapp, 
which is but the wife of a Baron is a Pete ofthe Realme , and is in e- 
Auipage (as to Nobility and p2ivilevges incident to their dignities) with 
zu not. Dukes, Earles, ic. _— 
44 Jn 48 E.3.30.Sir Ralfe Everden night bʒings a w2it to theChancerp = ibid. 534 
and alſo a w2it of the P2ivy ſeale to the Juſtices, tehearſing, that he wass 


) 


art a Baron, and commanding them to diſcharge him of his oath in juratis 
acceſhs & recognitionibus quibuſcunque ; becauſe the Barons ought not to 
ied be ſwo2ne upon Anqueſts and Recognftions againſt their wills ; 


and by god adviſe he was cleerlp vfſcharged thereof, See more examples 
to the ſame purpoſe, ubi in marg. 
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of the King, calles Magiſter deductus Cignorum, who continues even 


The Reaſon of Max. & 1 


45 Fœdera percutere, to make Leagues, dothonely andwholp per- Teac m 

tatne to the King , and not to the ſubject ; ſo alſo doth Bellum indicere: Dennaua 
Likewiſe the King onely without the ſubject may make not onely let- 
ters of ſafe conduc , but letters patents of Denization, to whom and 
how many he pleaſe , and may enable them at his pleaſure to ſue any 
of his ſubſects in any action whatſoever , real oz perſonal, which the 
Ring could not do without the ſubject , ik the ſabject had any Intereſt 
given unto him by the Law in any thing concerning an Alien bozne : 
Nay , the Law is moze p2eciſe herein, then fn a number of other 
Caſes, of higher Nature ; Foꝛ the King cannot grant to any other 
to make of ffrangers bon, Denizens, it is by the Law it ſelf ſo inte- 
parably and individually annexed to his Ropal Perſon (as the Bok is 
in 20 H. 7. 8.) becauſe the Law efteemeth it a point of high pzerogative, 
Jus majeſtatis , & inter inſignia ſummæ poreſtatis , to make Aliens hozne, 
ſubjects of the Realme, and capable of the Lands and Inherftances 
of England, in ſuch ſoꝛt as any natural bozne ſubject is: And therefoze 
by the Statute of the 27 H. 8. cap. 24. many ol the moſt ancient p2ers- 
gatibes, and Ropal Flowers of thg Crowne, as Authoꝛity to pardon 
Treaſon, Murder, Man⸗laughter, and Felonie, Power to make 
Auſtices in Eyre, Juſtices of ACiſe , Juſtices of Peace , and Gaol- 
delt verp, and the like, having ben ſevered and divided from the Crowne 
were again remitted to the ſame: But anthozity to make Letters of 
Denizatton , was nover mentioned therein to be reſumed; becauſe 
there was never any that claymed the ſame by any pꝛetext whatſoever , 
being a matter of ſo high a point of pzerogative , ec. 

46 A. Seifed of the Pannoz of Dale in F, Covenants with B. ts Cor, 
tand ſeiſed to the uſe of himſelfe lo life, the remainder to B. in tail, _— 1 
the rematnder to B. in , with proviſo , that upon veliverp oꝛ tendet 
of a ring to B. by himſelfe 02 angther , as the @fEates Gall be void: A. 
fsout-lawed fo2 tre iſon, the King ſeiſeth the Land, and lets a Leaſe 
to D. fos 40 yeares; and after the King gives a Commiſion under 
the Gꝛeat Dealeto E. to tender the ring to B. accogving ts the Condf: nay 
tion: In this Cafe, if a Common Perſon hap en jopnes the Kings 
Eſtate, by making ſuch a Leaſe of 40 yeares » be hap utterly depꝛibes Deni hi 
pimſelt ot revoking the Eſtate, and of taking advantage of the Condf- king pr 
tion; becauſe bis Ac wall be moſt interpzeted againſt himſelfe: Put Revo 
(in that Caſe ) the Kings yemife ſhall not enure (to his ſpectal pzegy- ena 
dice) to two intents , viz. To a demiſe of Land, and alſo to a ſuſpen. 
fion of his Condition, whereby he might vefeat the Eſtate fo2 life, and 
the other Eſtates, that depend upon it; oꝛ to a demiſe fn reſpect ofhis 
pꝛeſent Eſtate pur auter vie, and alſo to a Confirmation in refpec of his 
Condition (whereby otherwiſe he might defeat all) as ſhall be alſo in 
Caſe of a Common Perſon: F02 the Kings grant ball always be taken 
accoꝛding to his exp2eſſe intention comp2ehended in his grant, and ſhall 
not extend to any other thing by Confiruction oz Implication, when 
it appeares not by his grant, that his Intent extended unto ft: and there- 
loꝛe in ſuch Caſes , the King ought to be truly (nfozmed, and he ought 
to make a ſpectal and particular grant, which by expzeſſe woꝛos may 
enure to al ſach ſeveral intents, as are deſi red, et. 

47 An White Swans not marked, which have gained their liber- 5 
ty : and ſwim fnan open and common River, map be ſeiſed to the uſs „ide. 
of the King by his pzerogative; Becauſe Volatilium( quæ ſunt feræ natu- 
rz) alia funt regalia, alia Cemmunia: Nom a wan is a Ropal bird, and 
therefo2e if the pꝛopertie thereaf be not knowne , it belongs to the 

King by his pzerogative: And there was always an ancient Officer 
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to this day: Nevertheleſle, the ſubject may allo habe pꝛoperip in white 
nc Swans not marked, as ſome may have Dwans' not marked in their 
«din pri- pꝛibgte waters, the p2operty whereof belongs unto them, and not unto 
que vater. the Ning: And albeit they eſcape out of their pz4vate waters, pet they 
may fab them, and convey them home again: And with this agres 
Bracton, lib.2.cap.r.fol.g, Si autem animalia fera fuerint manſueta, & ex 
conſuetudine eunt & redeunt, volant & revolant, (ut ſunt Cervi, Cigni, Pa- 
yones, Columba, & hujuſmodi) eo uſque noſtra intelligantur, quamdiu ha- 
buerint animum revertendi. But ff they oute gain their natural liberty, 
and do ſwfm in open and common Rivers, the Kings Ockicer may 
ſeiſe them in the open and common R fver-foz the Ring; becanſe one 
white Swan without ſuch purſuit (as is afozeſaſd) cannot be known 
from another. And when the p2operty et a Swan cannot be known, 
(it being of its nature a Royal Fowl) it belongs tothe King, & 
— 48 In the Pꝛinces Caſe (Co. l. 8. fol. 2 8.4.) It was relolded, that Co. ub. 8. 25.4. 
* the Act of 11 E. 2. by fo2ce whereof the Kings elveft fon was made 3- in the Prin: 
® Duke of Cornwall, was ſuch an Act, whereof the Judges and all the <<< 
Realm onght to take Conuſance ; becauſe it concerned the Ring, and 
his firÞ-bozn ſon and heir apparent to the Crown. (o the time being, 
cauſance of perpetuis futuris temporibus 3 fo2 every fubjec hath intereſt in the King, 
146 of Par and none of his ſubjects who are under his X aws, are divided from 
laneat. him, being their Head and Doveraign; So that the Kings affafrs con- 
tern the whole ingdome, and eſpectally when the Pꝛince, the ſtrit 
begotten ſon of the Bing, and his Heir apparent to the Crown is there⸗ 
in concerned: Corruſcat enim Princeps radiis Regis Patris fui, & cenſetur 
una perſona cum ipſo Rege, as it is declared in the Ad of Parliament ot 
38 H. 6. And therefo2e it any ſhall intend the death of the inte, and 
ſhall make declaration thereof by ſome overt Act, that fs, Crimen læſæ 
Ma jeſtatis, high Treaſon, by the anctent Common X awes of England, 
and is ſo declared by the Statute of 25 E. 3. &c. ' 
49 1H, 5, fol. 7. If the Pꝛince, as P2ince of Wales, hath judg⸗ Co. ib. b.z 
ment to recover, and afterwards the Crown deſcends to him, he 
ſhall, as King, ſue execution. 
50 The Act of the 35 H.8-which concerns the Capacity of the Nun Co. ibidem! 
was ſuch an Act, whereof the Judges ought to take Connſance,becauſe 
it concerned the Kings Wife, as it was reſolved in the Lozd Barkleys 
Caſe, Pl. Co. 231. 4 
51 There are ſome perſons which ſhall not be amerced , and there- C0. l. 8. 6 1. b.: 
foꝛc (by conſequence) ſhall finde no pledges, as the King, and alſo the in 3eechers 
Auen, who (as to that) participates of the Kings Pꝛerogattve, F. N. B Calc. 
31. f. 47. c. 101. a. 18 E. 3. a. Br. amerciament 53. x 
52 An O2iginal wꝛit by the Common Lab was not amenvable in Co. l. s. 156. b; 
the caſe of a common perſon, fo2 which ſ& 13 E. 3. Tit. Amendment 63. 2. in Bleckg- 
which was befoze any Statute made concerning Amendment, ac. And mores Cale, 
16 E. 3.tit. Variance 59. and 29 E. 3 Amendment 68. But in the Kings 
Caſe in a Quare Impedit, where the Quare Impedit was præſentere fo 
præſentare, and after exceptton taken to it, and betoze anſwer, by the 
advice of the Chancelloꝛ, (out of which Court that wꝛit ilued) an 
of the Auſffices of the Kings Bench, the weit was amended in the 
gs Chancery, and the defendant was made to anſwer thereunto by award, 
6, Vide 4 H.6.16. & 40. Aſſ. Pl. 26. 2 hd 
* 53 When the Kings Charter may be taken to two ſeveral intents, C 8. 160 40 
ance $a11 and both intents are of effec and god, in many Caſes it al be taken in che Earĩ 
urpreted to duch an intent, as ſhall be moſt beneficial fo2 the King ; but if it ofcumberland? 
full the may be taken to ons intent of effect and god, and to another intent vold Caſc: | | 
ment. and of no effec; it hall then be taken and confirued to ſuch an _— | 
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as that the Kings Gzant may take effect,and that (in judgment of law) 
wal be underſtood to ſtand with the Kiags intent; foz it was not his 
intent to make a vofy Gꝛant: And with this agres the Bok in 21 E. 
4.44. In the Abbot of Walchams Caſe, and the reſolution in the Earl 
of Cumbetlands Caſe in tha 8 Report. 167. where the Caſe wasythat E. 
2, granted the Caſtle of Skipton, to Robert de Clifford in tatl, and H.6, 
grants to Thomas Woꝛzd Clifford (Coſin and Heir of the body of Robert 
the reverſion of the ſaid Caffle, necnon Caſtrum, &c. Here, the Kings 
intent appea ted to be, that Thomas Lozd Clifford ſhould have all his G. 
ate in the Caſtie: And therefoze whether it be taken to be a grant of 
the Reverſion, in caſe the fozmer grant in tail was god, oꝛ of the poſ- 
ſeſſion, in caſe that loꝛmer grant was void, it is not matertal, in re⸗ 
gard it appears clearly by the expꝛeſſe woꝛds of the Charter, that the 
King intended, he ſhould ha ve it in poſſeſſion; either the one wap o the 
other: @o it the king grant Totum illud Manerium, ſive firmam de D. 
02 totam illam Rectoriam ſive Adyocationem de D. In this Caſe alſo, 
whether the Ring hath a-Panno?, 02 elſe a Farm and no Þannoz, oꝛ 
4 Redozy Impꝛopꝛiate, 92 elſe an Advowſon, and no Recozp, that 
wbieh the King hath, pzſeth ; fo2 the effec of the Gꝛant is, that be it 
Pannoz 0x Farm, Reco2y, Imp2opzfate, 02 Advowſon, that which 
the King in truth hath, paſſeth by the Gꝛant. 

54 Df anctent time, befo2e the Statute of 31 H. 3. cap. 11. when a 
man dien inteſtate, and vfo make no viſpoſition of his gods, no2 comes 
mitted his truſt to any in that behalt: In that Caſe the King (who as 
Parens Patriæ, hath the ſupꝛeam care to pꝛovide fo2 all his Hubjeas: to 
the end..every one map injoy that, which he onght to have) did uſe by his 
Pinilters to ſeile the gods of the Inteſtate; to the intent, that they 
mtlght be pꝛeſer ved and beſtowes fo2 the burtal of the dead, fo2 the pay- 
ment of his debts, ſoꝛ the advancement of his wife and iſſues it he had 
any, and ff not, then of thoſe of his blood: And this appears in Rotulis 
Clauſi de 7 H. j. M. 16. Bona Inteſtatorum capi ſolebant in manus Regis, 
&c. And alter wards this care and truſt was committed to Ozdina⸗ 
ries; fo2 there could be fdund none moꝛe fit to have ſuch care « charge 
of the Inteſtates tranſttozy gods after his death, then the D2vinarp, 
who al his life had (02 at leaſt ought to have had) the care and charge 
of his immoztal ſoul, as it is ſaid in Pl. Co.280, in Greisbrooks Caſe; 
And therefoze the O winary was in that reſpec appointed in loco pa- 
rentis; And this appears alto by the conſtrud ion of John Stratford, Arch 
Biſhop of Canterbury, at a Synod in London, Anno Domini 1380. 
where. he confeſſed, that the As miniſtration of the gods of an In⸗ 
— was granted to the Oꝛdina ties, Conſenſu Regis & Magnatum 

egni, &cc. N 8 

55 If the King grant the Office of Stewardſhip of the Panno2s 
of D. am S. to an Earl, withont power to make Deputies : nevers 
thelefle, in reſp:& of the meanneſſe of the Office in a baſe Court, and 
of the dignity of bis Perſon, being an Carl, it is implied in law foz 
convenſency, that he map in that Caſe make a Deputy, fo2 whom bs 
ought to anſwer, ſo that no pꝛejudice mey happen to the Ming: Am 
his Deputy ſhall execute Oſficium laboris, as to hold a Court Baron, 
and to enter Pleas, Durrenders, ic. And need requires in Caſes of 
difficulty, oꝛ which concern the Kings p3zofit, the Earl hall execute 
Officium fiduciæ, ſcientiæ, & ingenii, Foz, Comites dicuntur à comitando, 


quia comitantur Regem. Comites a comitatu, five a ſocietate, nomen ſumpſe- 
rant, qui etiam dici poſſunt Conſules: Reges enim tales ſibi aſſociant ad con- 


ſiuetucdinem: And that was the greateſt title of Honour, that was from 
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Duke of Cornwa], and thoſe which of ancient time were cteated Earls, 
were of the bloud royal; And even unto this dap, the King in all his 
appellattons ftiles them, Per nomen chariſſimi conſangainei noſtri, foz 
which canſes the Law giveth unto them high and great pꝛivil edges: 
And therfo2e their bodies ſhall not be arreſted foz debt, treſpaſſe, xc. 
becauſe the Law intends, that they aſſiſt the King with their Connſel 
pro bono publico, and kep the Realm in ſafety by their pzoweſſe and vas 
lour : And foꝛ the ſame reaſon tit ts, that they ſhall not be put upon Aus» 
ries, albeft that be fez the ſervice of the County: Alſo if iſſue be ta- 
ken, whether the Plaintiſfe be an Earl, 02 no, it ſhall not be tried by 
the Countrep, but the Kings wꝛit: Alſo the Defendant ſhall not have 
a dap of grace againſt a Lo2v of the Parliament; becauſe he fs con- 
cefved to attend the publique: And all theſe and many other do appear 
in our Boks: 48 E. 3. 30. Regiſt. 179. F. N. B. 247.48. Aſſ. Pl. c. 2a. Aſſ. Pl. 
24» 32 H. 6. 27. 35 H. 6. 46. So that, as when ſuch an Dffice veſcends 
to an infant, oꝛ to a man de non ſanæ memoriæ, they of neceſſitp ought 
to ererciſe it by Deputy: ſo likewiſe an Earl foz the neceſſitp of his 
attendence (which the Law intends) upon the King and the Commons 
wealth, that Stewarvſhip of a baſe Court ſhall be executed by MDepu⸗ 
ty: Alto i a Parkerſhip be granted to an Earl, without wozds to 
make a Deputp, yet he map keep it by his ſervants: And if a Dake 
have licence to hunt in a Park, the Law will allow him attenvance 
ſuitable to his condition, ec. 
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56 It was found by Office in 9 Jac. that Bir George Reynel { Co.l.9 9g-b.z; 
foxfeited the Office of Barſhal of the Parſhalſte, bp divers voluntary > — — 


eſcapes ; and it was reſolved, that the Ring might ſeiſe that Office, 


without ſuing ont a Scire facias: And in that Cafe it was obſerved, 


1 That the King fn ſome caſes wall be in poſleſſion by ſeiſurt without 
Otkice, as in 21 H.7. and Stamf. in caſe of tempoꝛalttes of a BiWop, 
and of P3ztozs alfens ; becauſe the certatnty of them appears in the 
Exchequer. 2 Ye ſhall ſometimes be in polſeſlion by Dffice withouf 
ſeiſare, as of Lands, Tenements, Offices, ec. which are local, o: 
whereof contingal pzofit may be taken, as upon convitfon, attainver, 
wardſhip, ec. (Vide 2 H. 7. 8. Stamf. 5 5. Dowries caſe in Rep.3. and the 
Sadlers, Rep. 5.) And the Office albeit falſe, pet cannot be avotved with- 
out traverſs ; foz he cannot traverſe the Kings title in the infozmati- 
on, #c. 20 E. 4. 1o. 3 The Ring ſhall be in poſſeſſion by Office and 
ſeffure of an Advowſon, and thereof he is not in poſCeſſ{on until pꝛe⸗ 
ſentment, admiſſion, and inſtitution; And it the King, upon refuſal, 
bꝛing a Quare Impedit, the owner may traverſe the Kings title in that 
Acton without traverle of the Offics ; becauſe ft is not a manual, but 
an tnco2pozal herevftament; alſo the right to pꝛeſent is caſual, and 
not continual, 4 The King ſhall be fn poſſeſſion without office, where 
dis tenant died without heir, 9 H. 7.2. 5 When diſtinct matters as 
mount to an office, in that caſe there ought to bs a Scire facias, befoze 
the Ring can feife, 6 When a common perſon is put to his Adton 3 
In that Caſe the King upon office is put to his Scire facias, &c. 

57 When the King grants any land without reſervation of anp tes 
nure, 03 abſque aliquo inde reddendo, 82 the like, the Land by operation 
of Law ſhall be holven of the King in capite by knights ⸗ſervice, ac« 
coding to the rate and pꝛopoztion of Land holden by knights- 


kervice, viz. moze 03 lefle, accozding to the quantity of the Land, 


. 


58 When any thing is due to the King, heought to have tho full any 
compleat effect of the thing ſo due unto him; As it there be Gzany- 


father, Father, und Don of Lands, whereof ſoms are holven - — 
ng 


Co. 1.9. 123 .b; 
3. in Anthony 


Lowes Caſe, 


o.l.g. 13 1.20 
Hobs Cale; 
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tonveped unto him; MNeverthcleſſe, in the ſame Caſe, the Bing ſhall 


Co.1.1e.113,b 
1. in Legats 
Caſe 


Ihe Reaſon of Max. 85 


Aing in capite by Knfght-ſervice in capite , and the refivue of other 
Lo2ds, xc. And the Gꝛandkather conveys all the Lands holden of o- 
ther L02ds, and part of the capite Lands to the Father fo2 life ; the re- 
mainder ts the Son in tail, the rematnder to the right heirs of the 
Gzandfather ; And the reſidue of the capite Lands to four younger 
Sons (ſucceſſively) fo2 life, the remainer to the right Yeirs of the 
G2andfather : the Gzandfather dies, the Father tenders his livery, 
and dies befoze livery ſued, oꝛ office found, the Don being of fall: age 
and all this is found by office, and the Son continues the liverp, the 
four pounger Sons being fill in lie. Jn this Caſe, albeit by the death 
of the father befo2e livery ſued, the King bath loft the pꝛiviledge of ha⸗ 
vine primer ſeiſin after the death of the Gꝛandkather (as it was adjudg. 
ed in Northcots caſe, and in Hales caſe, in the 8 Rep, &c.) foz here the 
Son ſhall not ſae livery, noꝛ pay primer ſeiſin, becauſe thep were dus by 
the Father, alter the death of the Gꝛandfather: and the Don (living 
the Father) is not within the Statutes of 32 & 34 H. 8. fo2 the Lands 


have primer ſeifin fo2 the Lands conveyed to the younger Sons, becauſe 

they are within the thꝛer Caſes, in which warvſhip and primer ſeifin are 

given unto the Ring, by the ſaid Ads, viz. Advancement of his wife, 
preferment of his children, and payment of his debts: And the reaſon 

hereof is, becauſe when the ſaid Ads give unto the Ring primer ſeiſin, 

it is intended of an actual and effectual primer ſeiſin, and not of one 
which is onely Pathematical and Jmaginarp : fo2 (as befoꝛe is ſaid) 

the Ring ought alwapes to have a full and compleat effect of the thing, 

which is due unto him. So alſo if the King hath title to pꝛeſent by 

lapſe hac vice, and he pꝛeſent, and his Clerk is admitted and inſtituted, 

but dies befoze induction: In this Caſe, the King ſhall pꝛeſent again; 

koꝛ he had not the full and compleat effec of his pꝛeſentation, as it was 
reſolved by Sir James Dyer & totam Curia m, in Gyles his Caſe, 18 Eliz, 
in Co. Ba. I ike wiſe if the King marry a daughter, which he hath in Marmgrr 
ward, infra annos nubiles, and befo2e the age of content, the Baron dies, 
the Ring ſhall have the marriage of the Meir again; becauſe the firſt 
marriage was not compleat, as it was reſolved in Ambroſia Gores caſe 

in the 6 Rep. fol. 22. And the King donoꝛ in tail befoze the Statute King bon 
of Welt. 2. de donis, &c. was not barred by the alienation of the Do⸗ not bun! 
nee, poſt prolem ſuſcitatam, without Alets , albeft there were col- 
lateral warranty: Powbeit , in all theſe Caſes a common perſon 

wall be barred, xc. 

59 When the King grants any thing upon a ſalſs inſinnation, 02 ſage Grant ip 
geſtton ſuch a grant of the Kings is votd; fo2 in that Caſe there is a di- falſe n 
verſity between the King © a common perſon : Fo2 a Dubjec,that may 29% 
intend his pꝛivate affairs, ſhall not in ſuch Caſe ayotd his G2ant : but 
the King, who fntenys the Publique god, ſhall avotd his Jure Regio 
as ft was laid in 21 E. 3.47. in the Earl of Kents Caſe: And this is an 
high and great Pꝛerogative, which the King hath; that when be 
makes any Gant upon ſuch falſe ſuggeſtions, thoſe Ozants are void in 
Law: So alſo when upon falſe infinuations and p2eterts he makes 
anp grant, as of a Ponopolp, xc. which in truth is in the prejudice of Monopoli 
the King and Commons wealth, the King (Jure Regio) hal avoid ſuch 
G2ants, and ſuch Letters Patents ſhall be by judgment of Lawcan- 
celled: And therefozein Legats Caſe, in the 10 Rep. it is wittilp ſafo 
of Perpetuities, Ponopoltes, and Patents of concealment , that Concealos 
thep were bozn under an unkoꝛtunate Conſtellation ; becauſe as 
ſon as they were d2awn fn queſtion, Judgment was alwapes 
given agetnit them, and never foz- them; thop having alwapes 
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the Common Law. 


two — quattl ies incident unto them, viz. to be troubleſome 
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3057 


Co. L 10. 1 27. 


tent in the mozning, and the Leſſoz die beſoꝛe non; this payment b. 4. in £225 


ts voluntary, and god ſatisfagion againft the Heir, but not againſt 
the Aing, 44 E. 3.3. | | 

61 When the king hath any P2e2ogative; Eſtate, Night. ite, 02 
Intereſt, by the general wozvs of an Act of Paxlfament, he ſhaÞ not be 
barred of them, as in cafe of reaſonable atv, the King hath-an Eſtate 


Weſt. 1. cap. 35. Hall not extend unto it; Alſa the King haha Pꝛero⸗ 
gatſve, quod nullum tempus occurritRegi, and theretoze the general as 
of Limitations, oz of Plenarty ſhall not extena unto bim: Likewiſe 
the by his Pꝛerogative map ſue in what Court be will, aud of that 
Pꝛerogative he is not barred hy the general purview ol the Statute 
of Magna Charta, cap. i 1. Et fic de ſunilibus. | 


62 None can make a Park, Chaſe, oz Marten, without the Rings 
licence, becauſe that were quodam modo to appꝛopꝛiats ſuch Sag 
are feræ naturz, & in nullius bovis, to himſelf, any to reſtrain them 
of their natural liberty, which he cannot do without the Bings 


ticence, EC, 

63 The Earl of Devonſhire, befng Paſter of the D2dnance z ob- 
tained a Pꝛivie Seal to convert to his own uſe, (c. AU the unſer⸗ 
biceable Oꝛdnance expꝛeſt in a Bok, in regard the King was fufo:m- 
ed, that the aſters did uſe to claim and enjoy them, as feg.and avails 
belonging to their Dffice; whereupon he ſold them, made bis execu⸗ 


toꝛs, and died: And in this Caſe it was reſolved, that albeit the Carl 


clafmed them to his oon uſe, yet in regard the grant was made upon a 
falle lagge tion, he was in his life-time accountable to the Aing fo 
them; becauſe in the Kings Caſe the Law makes a p2ivitp; fo2 if as 


up fake the Rings gods, oz enter into his Lands by w3zong, the King 


may charge him in account (33 H.6. 2. 4 H. 7.6. 7 H. 7. 10. 15 H. 7. 12. 
1 Eliz. 149. Breretons caſe, and 40 Aſſ. Pl. 75) At gods be deviſed to 
the Aing, in whole hands ſoe ver they come, the poſſeCoz ſhall be charged 
in accompt to the Ring, and the King ſhall not be put to his Aaion of 
Treſpaſſe ; fo2 then by the death of the party the King bond be with⸗ 
out remedp: but the King by his Pzerogative may have an Action of 
accompt againf the executoꝛs of the party, as appears in Licileton, fol. 


2s. And the King is not conſtratned to charge the Dekendant, as Wats 


Hf o2 Receiver, as a common perſon ought ; but the King map al⸗ 
ledge in his Anfozmatfon generally, that he ad compotum Domino Re- 
gi reddend. tempore mortis ſuæ tenebatur in ſuch ſums of money due to the 
King, tc. as appears by many pꝛeſidents in the Exchequer, and in the 
Kings Bench; And therefoze if the Carl waz in his lite ⸗time bound 
to render an accompt unto the King, his executozs ſhall do it after his 
peceaſe, xc. It one by Letters Patents, oz by vertue of his Dffice, 
hath power to aſſeſſe F ines upon grants oꝛ admittances made to Co⸗ 
ptholders within ſuch a Pannoꝛ of the Kings, and he aſſeſſeth little 


and Intereſt in tt, and therefoze the general won of the Sainte of 


Cale. 


Co. . I 0.74, b. 
4. in Magd. 
Coll. Cale. 


F. N. B. 7. b. & 


32. c. 


Co. 1. 1 1. 87. b. 
1. in the Caſe 
ot Monopolics 


Co.1.11,95.4. 
in the Earl of 
Devonſhires 
Caſe 


fines foz the King and under · hand takes great ſammes, 07 other re- 


warys of the Copiholders to his own uſe, in veceft and pe judice of ths 
King: In this caſc he ſhall be charged to the Ring in accompt foꝛ al; 
foz in truth all was due tothe King; and if he die, his executo2s in 
the Kings Caſe wan be charged; fo it is holden in 39 Aff. Pl. 18. 
that the Officers and Piniſters of the King may advantage him, 
but can never do any thing to wu dil⸗ advantage. ; het 
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Co. l. 11. 90. b. 


4. in the Ear, 


of Devonſbires may » Knight > Chancello? of that Court, to render an accompt o 


Caſe, 


'The Reaſon of 


64 M. 39. & 38 Eliz. An Info:matfon was p2eferred in the Ex- 


/ chequer againft Carey and Dodington, executo2s of Bir Walter Milg- — 
f . 2 

5 the wa 
Defenvants plead, that Sir V Valcer Mildmay non recepit, &c. ad compu- licence, 


1525 l. of the Queens treaſure by him converted to his own uſe, ac. 


tandum, nec die mortis tenebatur Reginæ in Compoto, &c. And the ſpe: 
cfal Wervict was, that the Treaſurer and Understreafurer of the Ex- 
chequer made a warrant to four Tellozs 02 two, to pap to Sir Walter 
Mildmay 100 l. per annum, fo; his diet, and 4o l. per annum foz his At- 
tendante in the Uacation (by reaſon that by the annexing of the Court 
of fArft-fruits and Augmentation the Chancelloz was conſtrained to 
attend-mo2e than other Chancelio:s had fozmerly done) And in 2 Eliz, 
the Queen virets a ivy Seal to the Treaſurer, Chamberlaines, 
and Under ⸗trtafurer of the Exchequer, commanding them oz ſome of 
thein to pap to ſuch as ſhould be imploped by her, ec. fo their labours 
and expences, at their diſcretions, acco2ding to their merits in as large 
manner; as any Treaſurer, Chamberlains, 02 Under⸗treaſurer had 
done befote : And in this Caſe it was reſolved, that no Officer noz al 
of them together can ex officio diſpoſe of the Kings treaſure without 
the Kings warrant, although it be fo2 the honour and pzofi'c of the 
Bing ; becauſe the I ings treaſure is the ligament of peace, and the ffs 
news ol war, and of ſo high a nature, that the imbezeling oftreaſure 
trove (although not found in the Kings Coffers) was treaſon; And 


|  freaſare and other valuable chattels ate ſo neceflary and incident to the 


F.N.B. 5. l. 


Crown, that, in the Kings Caſe, thep ſhall go with the Crown to the 
ſaccefſo2, and not to executozs, as in caſe of tommon perſons, as ap- 
pears in 7 4.4.43. and 44E.3.42. either pet doth everp warrant 
ſerve fo2 the illuing of the Kings treaſare ; foz it cannot be done dy 
Parol, 02 by the pztvp Signer ; but ought to be done under the G1eat 
Seal,o2 Muy Seal: At was alſo farther reſolved in this Caſe,that .atbeit 
Sir V Valter had thus received the Qutns treaſure to his own uſe; 
yet inalmach as he received it without lawful warrant (he knowing 
that it was the Nuns treaſure) the Law makes pꝛivity in the 
Qutens Cate; and therefoze ſhe might charge him as an Accompt- 
ant: Andſo it was alls avjuvged in the Exchequer in Jurdens Caſe, 
P.3r.Elizi Rot. 1 50. either yet is it of neceflity, that the Bings mo» 
nep 02 gods ſhould come into the hands of the Teftatoz ; foz if he 
were onely a mean oz Jaftrument, whereby the Ning was put to loſs 
02 damage. he ſhall be char ged with ſo much as he hath ſo endamagey 
the Aung, and ſhall be compelied at the Rings Salt reddere rationem 
thereof, which is in nature of an Accompt , fo2 which there is a nota⸗ 
ble pꝛelldent in M. 30. E. 3. Rot. 6. Porters Caſe, which ſ& in Co. I. 11. 
91. b. in the Earl of Devonſhires Caſe, And therefoze it was alſe 
teſol ved in Sir V Valcer Mildmayes Caſe, that the Quien might either 
tharge the executo2s of Str VValter, oz thoſe that made ſuch unlawful 
warrant, at her eledion: And ff they were dead, their executo2s, tc. 
fo in as mach as they were in their life-time chargeable by the Law; 
in that Cale, if the p die befoze judgement againſt them, without gue⸗ 
fon their executoꝛs ſhall be charged; becauſs where the Teftatoz 
is by the L#w chargeable to ſatisfle the King foz lofſe 82 dams 
mage done unto him, his death ſhall not viſpence therewith, 
bat that his Erecutozs ſhall be alſo chargeable to the Ring, et. 
65 In a Præcipe in Capite the Tenant ſhall not plead, that 

the Tenements are not holden of the King, albeit the lozit ſuppo⸗ 
ſeth as much > but he onght to take it by pꝛoteſtation, _ to 
; cad 


Max, 8: 
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pteay othekt matter in barre, ff de have any matter to plead. 
66 In a wit of Right , the Demanvant ought to count of his 


traverſable ; bat the tenant may tender a Di. mark, to 
that ſein, ec. and it it be tum with the tenant, that the Anceſtoꝛ 
was not ſetſed, the Demandant ſhall be barred: Yowboit , if ths 
King be party Demanvant, the Tenant Gall not tender a Demy 
Park to enquire of the feffin; bat he ought to pleay in bar; and 
there the tenant ſhall not impari without the aſſent of the Kings ſer- 


vants. | 
67 The King by a waft de warrantia diei map command the Ju⸗ 
ſtices to excuſe the Defendant of appearing at the dap, whereanto be 
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own ſein, oz the ſetſin of his Anceſtez, vc. pet the feiſtn io not. 
e of / 


7 


F.N.B.r7. b. 


was avſourned to appear in pꝛeper perfon ; And whether the Cauſe 


alevged in the lozit be trae oz faite, it is not material when the King 
cectifies, that he is in his ſervice; to) it ſrems by the wozws of the 
wit, that the King by bis P3erogattve may warrant that vofaalt fo3 
a dap: And fo alfd it ſermes that if the tenant in a Præeipe quod red- 
dat at the great Cape oꝛ petit Cape returned, make delauit, that belege 
judgment upon that default the King may command ſarh a wit to ths 
Juſtices rehearſing, that the tenant was in his ſervice, cc. and come 


manding them that dis vefauit thoalp not turn to his prefuvſcs ; And it 


fanvs With reaſon, that the King may do it; becauſe every one is 
bound to ſerve the King in his affatrs, tt. 

68 Ik falſe Judgment bs given foz the King in any Action 03 Suit, 
the party grieded ſhall have a. w2it of Erro2, and align Erronrs 
withont fuing anp Scire facias againſt the King ad audiend. errores, 
becauſe the King is alwapes pꝛetent in Court, am that fs the cauſe, 
that the koꝛm of ESutry in all Suits foz ths King, fs Edvardus Herbert 
Miles Attornatus Domini Regis generalis, qui pro domino Rege ſequitur, ve- 
nit hic in Curia, &c. And voth not ſay, Dominus Rex per Edvardum Herbert 
Attornatum ſuum, &c- And therefoze it is alſo, that the King cannot be 
Non-ſuft ; that al Aus of Pazifaments that concern him, are gene⸗ 
ral, and the Court mult take notice of them, without pleading them; 
foz de is in all, and all have thetr part in him, vc. | 

69 Ft ſeems, that boſoze the Statuts, which o2dain, that a man 

map make Attozneys, cc. the AuEtces neither would noz could ſuf- 
fer the Plaintffe oz Defendant , Demanpant os tenant, to make 
Attoꝛneęs in any Auion 03 Court whatfdever ; pet the King bp bis 
Pzerogatfve (oven befoze thoſe Dtatutes) might grant to a man pow⸗ 
er to make Atto2neps, and by his Wfts o Letters might command 
the Judges to avinft and retetbe them, ec. and that without an cauſe 
weweb fn the walt, ec. | : 
70 In the Regiſter, there is the fozm of a it, wherein a common 
perſon ts foyned wth the King in a Quatre Impedit, which runs thus, 
Rex vice comiti, &c, præcipe R. de C. quod julie, cc. permittat nos & P. 
de T. præſentare, &c. But Fitz. ſafth in his N. B. that the common opi⸗ 
nion in his time was, that the King ould have the whole pzeſentment 
ole, and ſhould have a ſole Aaton, ec. although be ſ&ms to hold the 
contrary himſelf, Ideò quæte. 

71 I the Ring recover by a Quare Impedit, and after ratifie the E. 
fate of the Jnctmbent, yet at the next avoldance the King wall pꝛe⸗ 
tent, becanſe the Recovery and Judgement foz him were not exe 
ecnted, 

72 In a Fre& Chappel of the Rings, Where the Dean ought fo 
give the Paebenys 2 if be make _ collation within ſix 3 
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Die r. 296. 79. 


1 he Reaſon of 
to them, then wan the King pꝛelent unto them by Laps) as Oz- 


dinary- 2 | _ 
7; I the Biſhop make collation and die befoze induction, os inſtal⸗ 
ment, and the Kingſefſe the tempoꝛalties, he all have that p2eſent- 
ment, becauſe the Church is not full againſt the King, until the Parſon 
oꝛ P2ebend be fnduced 02 inffalled. 5 1 r 
74 If the Rings tenant hath. title to pꝛeſent to an Advowſon, 
which is vold, and the ſix moneths paſſe, and after the Bings tenant 
dtes beloꝛs the Biſhop pꝛeſents by laps, and leaves his heir within age, 
and in ward to the King; An this caſe , the Biſhop ſhall not pꝛe⸗ 


'ſentby laps; bat the King ſhall have the pzeſentment by reaſon of the 


Ward, xc. ; 
75 In a Quare Impedit fo2 the King » albeit the Defendant; hath 


a wzit to the Bishop againſt the Aing, yet the King may ſue a 


new Quare Impedit àgainſt the party of the ſame avoidance, and make 
another title. ; ou 

76 The King mayſuea Ne admixtas after the ſix moneths pag, 
where he hath a Quare Impedit, 'oxan Aſſiſe de Darrein preſentment pes 
pending, becauſe Nullum tempus occurrit Regi; It is otherwiſe in 


the Cale of a common perſon; becauſe the Biſhop may then pze- | 


ſent by laps , the title of pzeſentmentbetng devolved to him, ec, 

77 In a Quare Impedit betweentwo ſtrangers, if the title appears 
to the Court fo2 the King, they award a wit to the Biſhop foz the 
Bing accoꝛdingliv. rel | 

78 Upon grant ot a Reverſion, (although it be by fine) the Gꝛantæ 
cannot bing an Action ef waſt again the tenant befoze Attozn⸗ 
ment; bat if the King: grant a Reverſion by his Letters Pa- 
tents, the Grant map have: an Acton of waſte befoze Attozn: 
ment. {FC « ' ; 
| At the Common Lab every man may go out of the Realm 
fo} Perchandizing, Peregrinatton, oꝛ other Cauſe whatfoever plea⸗ 
ſed him > withont the Kings i{ceng., and he was not to be puniched 
fot it:  Powbeit, becauſe everp man is by Law bound to defeny 
the King and his Realm; the refode the King at his pleaſure map 
by his Wit. (de ſecaritate invenienda, quod ſe non divertat ad partes ex- 
teras, fine licentia Regis) command, that he wall not go out of the 
Realm Without his licence, «c. And ik be doth it, he may be pu⸗ 
niſh:» foꝛ dil⸗obeying the Kings Command: And it ſ@ms, that 
this Commandement map he made by the Kings Wait under the 
G2eat Heal, P2ivy: Seat, oz P2tvy Signet: Foz in this Caſe the 
Subject is bound to take notice of gverp Heal the King hath, as 
wen as of the G:eat Seal: The King map ds the like by his 


Moclamattion, in Caſe he cannot be found to have the Mzit ſer- 


ved upon him, which it he obey not, it is a contempt, foz which 
be ſhall make fine to the King: Note, that by the Statute of 5 
R. 2. cap. 2. it was ozdained, that none ſhould go out of the Realm 
without the Rings licence, which continued in fo2ce until 4 Jac. and 
then by the Statute of 4 Jac. cap. 1. that Clauſe of that Statut 
was repsaled: So that at this dap it ſœms, that the Subject hath 
the ſame liberty that he had at the Common Law: pet by the woꝛds 
in the beginning of the w2tt, which are theſe ; Rex A. de B ſalut. &c. 
Quia datum eſt nobis intelligi, quod ru verſus partes exteras abſque licentia 
noſtra clam deftinas te diyettere- It ſeems he cannot go out of the 
Realm unlicenled by the King, ic. As Dyer. obſerves 165. p. 6. Ideo 
quære de hoc. . | 
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80 Ak after the Bing hath granted to one his pꝛotection, any E 


man takes his Gops, oz enters into his wands, 4c, 02 beats b.. 


his Servants, «c, the partie grfeved ſhall have a ſpecial watt 
directed to the @eriffe to inquire of them; and to certifie it befoze 
the King, tc. And it ſemes, that the King ſhal make pꝛoceſſe 
againſt them by venire facias, as upon an India ment, and that they 
ſhall make fine hereupon. | | | 

8: The King onght of Right to have and vekend his Realme 
as well againſt the bz:akings in of the Sea; as againſt enemtes 
that it be not dꝛownes oz waſted , and to p2ovfoe remedy fo? it: 
And alſo to p2ovide that his ſubjeas; have their paſſages thꝛough⸗ 
out the Realme by Pzidges and ſafe Mapes; And therefoze if 
the Dea-bankes be broken, oz Sewers and Oatters be not ſcoured 
that the freſh waters may have their dired Courle , the Ring 
map and ought to -mike a Commiſſion to inqutre thereof , ec. 
And to hear and determine thoſe dekaults: But now matters, 
that concerne Sewers, are regulated by direct late Statute, viz. 23 H. 8. 5. 
& 13 El. 9. &c. 

82 Ik a Pan hold of the Ning by Poſtertozity, and of another 
man bp p2io2ftp, and after the King grants to the Qnen the 
Seignto2y fo? terme of life, and after the Tenant dies, his heire 
within age; Zn this Caſe , the Nuen chill have the warvſhip 
of the body, having no regard to. the Poſtertozity; Becauſe ths Re: 
verſton of the Seigntoꝛp remaines fiffl in the Bing: It had ben 
otherwiſe, if the King had granted it in remainder to another 
in Fa, fo2 then it ſe mes, they should not have had the pzio⸗ 


. 


rity z EC» 

83 If the King grant an Annufty to one koz terme of life oz 
yeares , it onght to be expzeſſed in the grant by whoſe hands he 
chan receive that Annuity , as to ſay > by the hands of the 
Sheriffe of'S. oz by our Baplife of the Pannoz of. S. and then the 
Sheriffe 02 1Baylife fhall have allowance upon that Patent ſhew⸗ 
ing, it he pay ft ; And if there be not ſuch woꝛds in the grant 
of the Annuity > then the grant is vold; Foz he cannot ſue to the 
King fo2 it, and no perſon is bound to pay it unto him, if he be not 
named any exp2eſſed in the Patent, ec. | 

84 If a Pan p2ay in Apde of the Ring, and the Apde is 
granted, then ſhall it be awarded, that he - ſhall ſue to the King 
in the Chancerp.; And the Juftices of the Common Pleas ſhall 
ceaſe, until a Mzit De procedendo in loquela come unto them, xc, 
And then they may p2oced in the Plea, until it go on ſo karre, 
that Judgement ought to be given, «c, Foz the Plaintiffe : And 
then alſo the Judges ought not to p2oced to Judgement, until 
another M zit De procedendo ad judicium be baought unto them ; 
And it the King certifie the Juſtices by his wait ., that the 
Lands are ſefſed into the Kings hands: then alſo ſhall they ſurs 
ceaſe until a wꝛit De procedendo & loquela be ſent into them, 
tc, And if it appeare to the Juſfices upon Reco2d , that the Te- 
nements are ſefſevd into the Kings hands, oz ff ft appeare to the 
Court by the pleading and ſhewing of the Parties, that the King 
bath an Intereſt in the Land, 02 ſhall toſe Rent, tc. oz ſervices» 
then the Court ought to ceaſe , until they Wall recefvg a procedends 
in loquela from the King, tc, 


85 Jf 
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3 
85 Ik the King by his watt certifie the Juſtices, that the Lands are 


5 * 8. 154. in his caſtodte by reaſon of the nonage el ſome beire, taken by Inantũ⸗ Jula. 


caſe 


tion, and returned into the Chancery , commanding them, that they — 
ſhall not pzoc&ed, Rege Inconſulto. In that Cafe, it ſcemes that the car. 
Juſtices ought to ceaſe fo2 the pzeſent : albeit there be no ſuch Office 


found noꝛ returned: foz they are bound to give credit to the Kings cere 
tificate, albeit that it be not true, tc. And in Afife de Novel difſeiſin, 
ff the Bfng lend his wit to the Auſtices that the Detendant holds the 
Lan put in view of the Kings gift foz term of life, by tho Kings Char: 
ter, commanding them not to pzoc&d , Rege Inconſulto here, although 
the Tenant will not plead this, pet ft ſemes that the Juſtices ought 
to : ceafe by that wit: Do if the King rebearſe in the wit, that the 
Tenant is in bis ſervice in warte beyond Sea, oꝛ in Scotland, and 
that he holds by Charter of the kings grant fo2 term of life command⸗ 
ing, that thepMall not pzac&@d , Rege Inconſulto, but to continue the 
Aiſe  untik a certain dap; there alſo it ſems , they ſhall ſurceaſe ; 
Wecauſe the Tenant cannet plead it; foz if the Eſcheatoꝛ will ſap, 
that he ſeiſed the Land into the Kings hand, in an Afiſe bꝛought by 
any perſon , the Court ſhall Carceaſe foz that ſaying, and by fo2ce of 
the Rings Certiſicate, ec. 
86 Men and Women of Religion are tobe excuſed from appearing en f 13 
at the Sheriffs turne 02 at Leets, unleſte ft be fo2 ſome great cauſe : jo, 
And if they be diſtrained to come unto them, they may have a wzit 
De exoneratione ſectæ, &c. out of the Chancery, to diſcharge themfelves 
of ſuch ſervice, ec. | | 
PN. 11d. 87 M Land veſcond to Coperceners, foz whichonely one ſatt ought fc 
er to be done; In this Caſe, ff the Land be holven of the King, then denen. 
all the Coperceners ought to make a ſuit, as wel after the partitton 
as befozs, But ff the T and be helden of amother Lopd, then the 
elvef® Sifter oz ber Feoff& ſhall onelp make the ſaft, vc, And ff 
the Lo2d do diſtratne the other Coporceners fo? that ſuit, thee 
(hall habe a wait De exoneratione ſectæ, &c. to vilcharge themſelves 
| is © XZ | 
pl. Co. 26. b. 38 It the King virec bis w2ft Coronatoribus in Com. L. this bw, 
in The Lord fs to be underod (in the Kings Caſe ) Coronatoribus . de 
. Com. L. ſoz the Rings wiits, in fuch Caſes , will admit a 
favourable conſtrudion, foz the fulfilling of the Kings full intent, 


ec. 

Finch 81. 29 Foz the Kings pꝛerogate, ſer Finch t 1. cc. ans tit where though · 
out his whole Bok , under the ſeveral heads, when there is any dite 

; rence between this Cafe an that of a ſabjec. 

Finch 83. go The Ring never dfeth , but in Law ft fs ſaid the vemiſe of the Dent, 
Ang, any a gift unto the ning without moze , trencheth to his Suc- Le ln. 
4 8. 

91 The particular pꝛerogatives due to the King by the Common 

Law map be (foz the moſt part) referred to one of the eight heads here- 
after following , notiftev in the outwarv margent by their ſeveral an 
reſpective letters, as followeth, 
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x Divine perfection. A 5 Perpetuity. F 
2 Infiniteneſſe. B 6 Juſtice, G 
3 Majeſty. C7 Truth. H 
4 Soveraignity & power. D 8 Omniſcience. 1 


92 Decauſe every ſabject is by Law in the pꝛotedion of the King; CLE 2.25 
len. who therefoze is of right bound to defend his ſubjects perſons and CE. 8 
ſtates; and foz as much as an Ideot is not able to governe himſelfe o2 
oꝛder his Eftate , The Law of England hath pꝛovided the Ring to be 
his Tutor to Govern and o3der both his perſon , and Eſtate; Foz the 
Statate of Prærogativa Regis ( made in the 17 of E. 2. cap. 9.) was no- 
thing elfe, but a declaration of the Common Law, ec. | | 

93 It is a Paxime in Law, that the Rent muft be reſerved tohim, Co. Inſt. p. r. 
from whom the State of the Land moveth , and not to a ffranger : but 145. * 
fome do hold, that it is otherwiſe in the Kings Caſe, 

n a joint 94 Ik Lands be given to A. de B. Biſhop of N. and to a ſecular man, Co. ibid. 190; 

uzſcicuc* fo have and to hold to them two and to their heires; In this Caſe, they 1 

x in com- are foyntenants ; Foz each of them take the Lands in their natu⸗ 

* ral capacity: Bat it Lands be given to the Ring and to a ſubject» to 

have and to hold to them and to their hefres, pet they are Tenants in 

Common and not Joyntenants; Fo2 the King is not ſeiſed in his 

natural capacity, but in his Royal and Politique capacity, in Jure Co- 

ronæ, which (in reſpect ofthe Pafeſty of: his Kings Perſon ) cannot 

tand in jointure with the ſeiſin of a ſubject in his natural capacity 

And therefo2e if there be two foyntenants and the Crowne deſcend to 

one of them, the joynture is thereby ſevered, and they are become 

Tenant in Common , xc, ; | 

95 It appeareth by Lirtleron s. 140. (which my Lo2d Coke ſaith is _..., . 

nin Mort q ferret in Law) that in the Rings licence to grant land to a Cozpozas © 07 '3 

tion there needs not any non obſtante ot the Statutes of Mortmaine ; foz 

the King ſhall not be intended to be miſ-conuſant of the Lab, and when 

he ifcenſeth exp2eſſely to alien to an Abbot, ec. (which is in Mortmaine) 

he needs not make any non obſtante of the Statutes of Mortmaine: foz 

King it is apparent to be granted in Mortmaine, and the King fs the head of 

N the Law, and there loꝛe præſumitur Regem habere omnia Jura in ſcrinio 

pectoris ſui, foꝛ the maintenance of his grant to be gov accoꝛding to the 

\-x of LaW. | | 

ange o fe · $6 When an Carldome 02 Baronie deſcenos to one Daughter oz Co. ibid. 165, 

ly other hetre Female, che ſhall ſolely enjoy both the Dignity and Lands, 2 3» 

but where it deſcenys to moꝛe heirs Females then one, the Lands ſhall 

be divided as amongſt other Coperceners : Powbeit, in that Caſe , the 

iſo dignity cannot be divided, neither ſhall the Eldeſt have it, as to be a 

Vl, Counteſſe, Baroneſſe, cc. But (in ſuch caſe) the King, who is the 

Soveraigne of Yonoz and Dignity map foz the uncertainty conferre it 

upon which of the Daughters he pleaſe ; this ts to be intended, when the 

n in A. Anteſtoꝛ dies ſeiſed of Peerage fn F@-ſimple. | 

u. 97 Ik the King grant his owne recogniſance, the ſuit ſhall be in the D; | 
name of the grante;but H he grant anobligatton fozteited toʒ ontlawꝛie, f. . 

li. the ſuit hall be in the Rings name. Fuit dic. * 

98 Bruerton, Who was attained 28 H. 8. had certafne obligations, Diet 36.b.208 
which were fozfeited to the King, and the King grants them to his 8 f. 8. 
Mile, without any woꝛds, that it would be lawkull to; the grants 
to bzing Actions thereupon, pet the Feme bzings an Infozmatton fn 
her owne name foz the ſatd obligations: And upon demurrer thereupon 
it was adjndged, that the Acton was well bzought , becauſe the King 
onely may grant a thing in Acton, - 
99 She 


of N 


8 
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99 The Ring may licence things pꝛohtbited by Statute, as to copn The Kuy | 
money, which fs made Felony by the Statute, and befo2e that; it wag <<, 
lawfull fo: any one to do it, becauſe it ts but malum prohibitum, But 
malum in ſe, as to levie a Nuſance in the high wap, the King 
cannot licence a man to do, but after it fs done he may pardon it: 
Þowbeit , if the @tatate ſaith , that his liconceſhall be void, there the 
licence ſhall have a clanſe of non obſtante, viz. ſhall ſap , Notwichſtanding 
any Statute to the contrary , other wiſe it is not gad, as the Statute of 
23 H.6.8. o2vnataes , that the Kings grant to be Djeriffe of any County 
longer then a peare ſhall be void, not withſtanding that his Patent ſhall 
have a Clanſe of Non obſtante, yet with a Clauſe of Non obſtante ſych 
Patent ſhall be god, but not without that Clauſe : Þowbeſt neither 
without ſuch a Clanſe noꝛ with it can he diſpence with a Statute befo:e 
ſt be made; And therefoze a licence to saris Bell-mettal out of the 
Realme, not withſtanding any Statute made oz to be made, is not god, 
if a Statate be made after to pꝛohibit it, foz he cannot diſpence with an 
Act of Parltament befoze it be made: Yowbeit he may in things, 
wherein he hath ai inheritance oz intereſt, as to grant to own to be dit⸗ 
charged of taxes and ſubſivies to be granted, this is god. 

100 Statutes of reſtraint bind not the Ring, unlefle they concerne Kan 
the Common⸗ Wealth, 02 he 02 the thing they concerne be ſpecially boundhn 
named; as the © tatute of Weſt. 2. of entailes binds the Ring, becauſg 
tt concernes the whole Com, Wealth;ſo likewiſe the Statute of 1 H. 5, 

cap.5. That tn Indictments addition muſt be given to the party indicted, 
bindeth the Ring, becauſe Anviaments are ſpecially named: But if 
by Statute one be attainted and his Lands fozteit , with a proviſo that 
of ſach Lands as he was ſeiſed to the uſe of any other, Ceſty que ule may 
enter, it bindeth not the King, that Ceſty que ute ould enter upon 
him, foz tt is not foꝛ the Common Wealth , neither pet is the King 
named therein. | 

101 When the King by the Common Law cannot make a grant, Noa 
there a non obltante of that Common A aw will not againſt the reaſon 
ofthe Common Law make the grant god; but when the King map 
lawfnllp by the Common Law make a grant, and the Common Law 
onely requtres, that he be ſo inſtructed th it he map not be deceived, there 
a non obttance ſupplying it, tanvs with ths reaſon of the Common 
Law, and ſhall make the grant of the god; And therefo:e if the King 
gtant a pꝛoteuton in a Quare Impedit 0 an Aſſiſe with a non obſtante of 
any Law to the contrarſe , ſach grant is void; fo by the Common 
Kawa Pꝛotettion iyeth not in either of thoſs Cales , fo2 the damage 
that may happen to the Pla intite by ſuch great delay; And therefoze 
in fuch Caſe a non obſtante ſhall not availe , where the King by the 
Common Law cannot grant the thing, as it was Ruledin 39.H.63.9, 

102 The King by bis pzerogative may make a Sheriffe without the An 
uſuall afſembty and Cleaton in the Exchequer. 

103 The King may demiſe a Panao? , except the Courts and per- Q la 
quifttes ,fo cannot a Common Perſon. 

ro Dome boks are, that by an uſurpat ion, the King ſhall be out 
of poſleſſion and put to his watt of right of Advowlon, But 35 H. 8. it 

ts there, that the King may gaine poſſeCion by pꝛeſentment and ple⸗ 
nartie by 6 moneths , and that againſt an infant, who is a purchaſoz. 

Vide Firzh, Tit. Qu, Impedit 25 1. 8 E. 3. and M. 16. & Trin. 38 E. 3. & 
Stat. Weſtm. 2. c. 5. 

105 In a Quare Impedit, if the title appeare to the Court to be in the 
King, albeit he be no party to the ſuite, pet they ought to award a 
wit to the Biſhop in his behalfe, The Cbancelloz, ec. of Camb. againſt 
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106 The Kings Certificate under his ſignet Pannal was receibed as 
evidence in Chancery without exception, in the Caſe of the Lozd 
Aubignye àagainſt the Logd Clifton, 


82 Likewiſe the Law giveth greater priviledges to men, 

| then to Women. 

1 A. Tenant of Land holden by Anight⸗ſervice, bath Cue B. a 
Daughter and his hefre apparent, who being married to C. hath iffae 
and dies, A. dies ſeiſed, and the Land deſcendos to the iſſus within 
age; In this Caſe the Loꝛd ſhall have a warvſhip of the Land, but 
not the wardſhip of the body of the heire; koz none ſhall be in ward foz 
his body to any Loꝛd during his fathers life : It is otherwiſe where the 
Father dies, living the Pother , when the Land, holden by Knights 
ſervice deſcends to the iſſne on the part of the Father, becanſe the Law 
in that Caſe conſides moꝛe in, and gfveth moze reſpec unto the Father 
then the Pother ec. 

2 Jfa Uillein taketh a fre woman to Mike, and have iſſue betwen 
them, the illues ſhall be Utlleins; but ffa Niefe taketh a Fre&e-man to 
her Pasband , their iſſue ſhall be Fre, | 

3 Jn ſome Caſes Women are by Law wholly excluded to beare 
tefffmonie, as to p2ove a man to be a Utllein, Mulieres ad probationem 
ſtatus hominis admitti non debent. Flera |. 2. cap, 44. Fitz. title Villein 


32. 365 & 37. 


83 The Law tendreth the weakneſſe and debility of other 
perſons, as thoſe out of the Realme , in Priſon, Femes co- 
vert, and other Women alſo : Likewiſe Infants, Luna- 
tiques, Ideots, and ſuch as have other imperfections. 


7 JfCoperceners make partition at fall age, and un-marrſed, and 
of ſaræ memoriæ, of Lands in Fe-ſimple , it ſhall hold gad and firme 
foz ever, albeit the values be un⸗ equal: but if it be of Lanes intailed, 
02 it any of the Perceners be of non ſanæ memoriæ, it ſhall bind the 
parties themſelves, but not their ines unleſle it be equal: Oz if 
any be covert, it ſhall bind the huaband, but not the Wife oꝛ her heires : 
Oz it any be within age, it ſhall not bind tte Infant , ac. Yowbeft 
it the Feme covert after the becomes ſole, do alſent unto the partition 
it hall bind her fo2 ever : and therefoze in that Caſe the partition is not 
void but onely voldable: There is the ſame Law ol an Jnfant , that 
aſſents after he attaines his full age, ec, 

2 It Tenant in tail make a-Feoffment in Fe upon Condition, and 


dieth , the tine in tail within age doth enter fo2 the Condition broken, 


he ſhall be firft in as Tenant in Fe-ſimple: as heire to his Father, 
and conſequently , and inffantly he ſhall be remitted: but ff the hefre 
be of full age , he ſhall not be remitted : becauſe he might have hay 
his Formedon againſt the Feoffee , and the entry foz the Condition fs 
his owne Act, ec. | | 

3 A deſcent ſhall not take away the entry ot an Infant : unlefſe ( his 
other being privement enſeinte) the deſcent was calf befozehis birth: 
foz then there was not cauſe of entry at the time of the deſcent caſt, xc, 

4 A dping ſeiſey ſhall not take away the entry of a Feme Covert, 
unleſle the difſeifin tc. was made, when the was ſole, and of full age, 
and that tbe take Pusband, befoze ſhe attatne her full age, 
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b. 4. & 171. 
A. 4. & Litt. 
5.258. 


Co. ibid. 202. 
b. 2. ö 


Litr. S. 4027 

Ca. ibid. 245. 
. 4. 

Eitt, 5. 403. 1 
Co. ibid. 246. : 
b. 1. 


314. The Reaſon of Max. 8; 


FN 5 Jf& detcent be cat during the life of one that is non compos mentis, 
Nut. 5. 405. al beit he himſelſe cannot enter ( becauſe he cannot diſable himſeife) peg Delen 

Eo. ibid. 247. his heire may well enter notwithſtanding lach veſcent, vc, 

P Litt. $. 436. 6 Aveſcent ſhan not take away the entry of a man in pꝛiſon, when Deen 

Co. ibid. 259. the diffeifin was made , and the deſcent calf during the time ol his im⸗ 

a. 3. pꝛiſonment, neither pet is he(in that C aſe ) intoꝛced by law to make con: 
tinnal claine by his ſervant, oꝛ any other by his warrant , o2 com» 
mandment ; N02, things done by deputy are ſelsome well done, but 
every man will be willing to'ſ& his owne buſineſſe moft effeauatly 

ſp«dev any perfo2med : An the reaſon, why in this and the like Caſes 
a man impꝛiſoned ſhall not be bound, is, fo2 that (by the intendment 
of Law) he is kept without intelligence of things abzoad; and allo 
that he hath not liberty to go at large to make entry o2 clafm, oꝛ to 

Lirr. $. 438. ſ@ke Counſel, ec. Do likewiſe if a Recovery by default be had agatnft 
a man in pꝛiſon, he ſhall avoid it by wꝛit oferro2 : Foz a man in pt. 

Co. ibid. 250. ſon by p2ocefle of Law ought to be kept in ſalva, & arcta cuſtodia , and by 

2. 3. the 1 aw ought not to go out, though it be with a keeper and with the 

teaveand \nfferance of the Goaler : Howbeit impꝛiſonment muſt be 
Cuſtodia, non parna 3 fo Carcer ad homines cuſtodiendos, non ad pu- 
niendos dari debet, &c. | 

7- A man out of the Realme in the Rings ſervice , ec. at the time of Dean 

R Ei. S. 439- à diſſeian, and a deſcent caſt ; map enter at his returne ; becauſe a 
man ont of the Realme (by fntendment of Law) cannot have know- 
ledge ol the diffeiſin, ec. 
Lirr, $. 441 8 At the Common Law befoze the Statute of Non-claime 34 E. e. Nn cha 
Co. ibid. 262. cap. 6, 02 that of making pꝛoclamattens after a fine , 4 H. 7. cap. 24. one Fine. 
* out of the Realme was not barred, albeft he made not clatme within 
a 'yeare and a day after a fine tevtev, c. | 

9 Ma man have a judgement given again him fo2 debt 03 damages N era 
oꝛ be bound in a retd nee, am dieth, his hetre within age, 03 againſt: 
having two daughters, and the one within age, no execution Wall be beir wk 
fned-of the Lands by Elegit, during the minozity 3 albeit the heire is “ 
not ſpectatiy bound, bt charged a Terre-tenant: Do alſo againft an 
hetre within age no execution ſhall be ſued upon a Statute Merchant oz 
Staple, nod upon am obligation 03 recogniſance: taken by fozce of the 
Dtatate of 32 H. 9. cap. 6. fo2 it ts excepted in the pꝛoteſſe againft the 
hefre : Neither it the heire within age endow his Pother , ſhall orecu- 
tfon be faed again@her-, during his mtnozity, 

70 At the Common Law, It a Feme Jnheritrix had a Baron, pr lle 
who being under age, hay alioned the Femes land in Fee, and died: In ui. 
this Cate the Feme 82 her hefre might have entred : which they coul 

not 1 (befoze the Statute of 32 H. 28. cap. 8.) if the Baron had 
been ef full age : fo2 ( by the Common Law ) the Feme was ( in that 
Cate) put to het Cui in vita, and hor heire to his Sur cui in vita; becauſe p. 
ſuch Feoffment of the Baron vid work a viſ-conttnnance, xc. 
I Co. ibid, 337. 11 J the Wnobanv within ago taks a Wife a Feme Tenant in taile rene fan 

1 genorall, and the Vasdam make a gitt in taile, and viet h within age, in tail. 

in this Cale, the Mile map onter : oz the hetre of the Baron ( fn re- 


R Co. ibid. 290. 
A. 4+ 


ſpect of the new reverſton deſcended unto him) may enter; but if the 
hefre enter pꝛeſentiy thereupon his Oftate vantſbeth, ac. | 
12 It Busbany-aiv Wife be both within age, and they by deed im 8. on u 
f tended joyne in a FeofEment , reſerving a Rent, and the Yasbaiud Fam. 
IC ibid. 23. dieth: In this Caſs, the Wife may enter, oz habe a Dum fuit infra 
ætatem + But if ho wers ol tu age, ſhe ſbal not have a Dum ſuit infra 
ætatem, fo2 the Non · age of her Pugband; Albef# they bs but one 


perſon in Lad 
8 E 13 If 


„ 8 3. be Common Law. 


cent, 


fans): ynt 
7 its, 


tent. 


Tent 


ough*En- 
liſh 


cal taile. 


at fe- 


x3 If two joyntenants being within age, make enfeoffment in Fe, 


ſurviving jopnt-tenant may enter: Becauſe the right deſcends fo that 
they may joyne in a Writ of right, «c. Likewiſe if there be two 
joynt⸗tenants, the one of full age, and the other within age, and both 
make a Feoffment in Fee, and he of full age dieth, the Infant may 
enter, 02 have a Dum fuit infra ætatem, but fo2 the moity onely. 

14 When an Jnfant makes a feoffment being within age, he may 
enter either within age, oz at any time after full age, and likewiſe 
alter his death his heire may enter; meliorem enim conditionem facere 

oteſt minor deter iorem nequaquam : Alſo a ſpecial heire ſhall take ad⸗ 
vantage of the Jnfancy of the Anceſto2, as if tenant in taile of an 
Acre of the Cuſtome of Borough-Engliſh make a feoffment in fœ within 
age: and dieth, the youngeſt Son ſh ill avoid it; fo2 he fs pꝛivy in blou2 
and clatmeth by deſcent from the Jnfant : So likewiſe ff Tenant in 
tafle to him and the heires Female of his body make a feoffment in ee 
and dieth within age, having iflutng a Son and a Daughter, the 
Daughter ſhall void the feoffment : And ſo note (by the way) that a 
cauſe to enter by reaſon of the Infancy is not like to conditions, 
Warranties, and Eſtoples, which even delcend to the hetre at the 
Common Law, | | 

15 Ik Tenant in tatle enfeoffe his heire apparent, the heite being 
ol full age at the time of the Feofment-, and after the Tenant in taſle 
dies, this is no remitter to the heite⸗ Becauſe it was his folly, that he, 
being at full age, would take ſuch a feofment ; But luch folly cannot be 
do judged in the heire; ik he had been within age at the time of the feof- 
ment made, in reſpec of his tender peares and want of experience. 

16 Ik tenant in tafle enfeoffe a Feme in Fe, and die, and his iſſue 
within age takes the ſame Feme to Wife, this is a remitter to the 
Infant within age, and the Feme then hath nothing; Becauſe no 


© folly can be junged in him, being within age at p time of the Eſpouſals; 


It is otherwiſe , it ſuch heire were of full age at the time ofthe Eſpou⸗ 
ſals; Foz then the hetre hath nothing but right ol his wife, ec. There 
is the lame Law, where the Tenant fn taile Enfeoffes his iſſue (being 
within age) and the wife of the idue in te, and dieth; fo2 in this Caſe 


alſo the (ue is remitted , 4c. 2 
17 Ik a Femeſeiſed of lands in ke take Baron, who aliens the 


ſame lands in t, and the Alienee lets the Lands to the Baron and 
Feme foz life, ſaving the Reverſton to the Lefſo2 and his Heirs: In 
this Caſe the Feme is remitted, and is ſeiſed of the Lands in her De⸗ 
meſne, as of fœ, as ſhe was betfoze ; becauſe the rep2iſal of the Eſtate 


ſhall be adjudged fn Law the ac of the Baron, and not of the Feme: 


fo that nofollp can be adjudged in the Feme, who was covert at the 
time of making the Leaſe : Andin this Caſe, the Lefſoz hath nothing 
in the Reverſton, becauſe the Feme is ſetſed in f&, ec. And here, if 
the Leto ſug an Actton of waſt oz waſt committed by the Baron ; 
albeit the Baron cannot (againſt his own feofment and repꝛiſal) bar the 
Lefo2, by ſhe wing the remitter to his Feme, &c. yet. tn ſuch an Acton 
ff the Baron make default to the greatviſtreſſe, and the Feme pzay to 
be retei bed, and is received accoꝛdingly, ſhe may well ſhew the whole 
matter, and how ſhe is in her remitter, and ſo ſhall ſhe bar the Lefſo2 of 
his Action, ec. fo2 regularly in svery Caſe, where the Feme fs retei⸗ 
ved foz vefault.of the Baron, ſhe ſhall in pleading have the ſame avvan« 
tage that a Feme ſole hath, xc. There is the ſame Law, ik the Alien 
had made the Leaſe by Ded invented, oz by Fine, becauſe in tas 


king a thing by Fine, the Feme is never examined, 4c, WE 
ga thing by Fine, the 1 12 30 
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Co. ibid. 337, 


b. 233. 
Litt. S. 635. 


Co. ibid. 3 50. 


b. 1. 
Litt. 58. 664. 


WA... 


jet. $. 665. 


* 


Co. ibid. 3515 
b. 4. 


Co, ibid. 351. F 
. ; 


4. 
Licr, 5. 666, 


Litt. 5. 649; 
669. 


and one of the Infants dies and the other ſurvives ; In this Cate, the Cebld 337. 


I 


I 
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* 
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F co. b. 353. . 1 18 zk a Feme covert be receive in an Aſſiſe, and plead à Reco2d, ak, 
and fail, the ſhall not therefoze be adjudged a Difeiſo2, as ſhe ſhonld Diſſeibt, 
be, if che were ſole, xc, Ho if a Feme covert onelpievy a Fine erecu- 
to2p, and a Scire facias fs brought againſt her and her husband, il ſhe 
be received upon the default of the husband, ſhe ſhall bar the Co- 
naſe, which if the had ben ſole, the could not ds, xc. 

F Co. ib. 53.3 19 Ji the acknowledging of a Fine by a Feme covert, leaf ſhe Pie. | 
ſhould be deceived 02 any wap abuſed, her examfnatton ought to be ſe- Exam 
cret, and to this effec, viz. whether ſhe be content to levy a Fine of ſuch 
lands (naming them particularly and diſtinctly, and the Tate that pal⸗ 
ſeth by the Fine) of her own voluntary free will, and not by threats, me- 
naces, or any other compulſory means. | 

F Lit. $.677. 20 It the Baron dil⸗ continue the land of the Feme, and the Dif: Reming 

Co.ib.z56.b.3 -continuc lets the ſame land to the Feme fo2 term of her life, and gives 
her ſeiſin thereof accowdingly : In this Cafe, whether the Baron were 
out of the Realm, when the Leaſe was made, oz within the Realm, 
92 whether the Baron agre tothe Leeſe, oꝛ no; nevertheleſſe the Feme 
(in this Caſe) is remitted : It had bien other wiſe, it ſhe had ben 
ſole at the time of the Leaſe made, toꝛ then ſhe could not have been re- 
mitte), tc. 

I Lins 596. 21 It two Jofat-tenants of lands in fe, the one of full age, the o- Renu 

Co.ib.364.4.4 ther under age, are vifſciſed, and the viCeiſo2 dies ſeiſed, and his Iſſue 
enters, one of the Joint-tenants being fill within age, and alter he at · 
tains his full age, the heir of the Dileiſo2 lets the Lands to both the 
Joint⸗tenants fo? their lives; this is a remitter (as to the moito) to 
him, that was within age; becauſe his entry was congeable: But 
the other hath but an Eſtate fo? life in the other motty, becauſe his en⸗ 
try was taken away by the dying ſeiſed, et. foz the Infant (being fa- 
voured in Law) had right of Entry, whereas the other had onelp right 
of actfor, ic. : 

urs 2 At the Common Law (befoze the Statute of 11 H. 7. cap. 20.) mint 

5216. ll tenant in Dower had aliened the Land in fe with warranty, and 

Ce.ib.380.2,3 th it warranty had deſcended to the Heir, who was to inherit the land 
in Dower, the Heir had ben thereby barred to demand the lame land: 
Yowbeft if the Beitr were within age at the time of the warranty 
deſcended upon him: In that Caſe, the Beir might enter and avoid 
the Eſtate either within age, oꝛ at any time after his full age: but if 

he were within age at the time of the alfenation with warranty, and 
became of full age befoze the deſcent of the warranty, the warranty 
did bar him fo ever, ec. | 

. 23 Albeit Laches of a man non compos mentis map pꝛe judice him Fine. 

4 in beverleys {02 bis entry (as if he be diffeiſed, aud aviſcent is caſt, in this caſe be 

Caſe, cannc£ enter) vet it ſhall not pꝛejudice his right ; as if a man non com- 

pos mentis Were d{ſſeiſed, and the diſſeiſo2 had teviev a F ine, in this 
Caſe (at the Common Law) although the pear and dap had paſſed, yet 
he that was non compos mentis, was not bound thereby, but that he 
might well enter: And this fs pꝛoved by the Statute de modo Icyandi 
Fines, made Anno 18. E.1. which was nothing elſe but a Declaration 
q of the Common à aw: There is the ſame Law of an Infant, one in 
pꝛiſdu, 02 not within the four Deas; oz of a woman not duly exami⸗ 
ned; ka in all theſe Cafes a Fine was not binding at the Common 
Law, although claim was not made within a year and a dap, as ap* 
pears: by the ſame Statute, ec. There is alſo the like exception of ſach 
perſons in the later Statute of Fines, with Pꝛoclamat ions made, 
4 H.7.cap.24. which p20ves, that the Law makers hav in all Ages a 
kyectal care to pꝛovide fo2 perſons that had fuch defects and imper⸗ 


keſtions, tc. 24 Jn 


Fectfor 


Fxecutor, 


att, 


r 11 fancie 
trolne de- 


Ma 3. the Common Law: 


” diltatt A brutis, qui ratione carent, the Law of England; (as well 
ag thy Law Civil) hath pꝛonided a Tutoꝛ fo them, via. the Bing; and 

nave proviliento: the pꝛeſer vation beth of their Inheritance, and 
'of theft gods, as appears by Britton. fol; 16. ano like wife by Pre- 
ogra Regs, api. me 1) E. a. which was nothing elſe but à De⸗ 
clarattorr'sf the Common L aw: And albeit that Statute oneiy faith, 
Oudd Rex habebit cuſtodiam terrarum fatuorum mnawrahum, &c, pet the 
Ring hall have as well the cuſtody ol their bodies and gods, as of 
thetr tans; nd alte of all other hereditaments, as well thoſe which 


a In Cate of Ideors 02 fools natgral; becanſe-(ag Bracton faith Nan 


they have by purchaſe, as others which they have by inheritance at the 
dhtmnon Law,ec, And the roafon of this is, becauſe (as Fitz. N. B. 


317: : 

Co. J. 4. 116. 2 

2. in Be ver leys 
alc, 


fotth/232.) the King fs bound of right by his A a ws to betend his dub ⸗ 


eus, their Gwvs and Thattels, Lands and.Lenements : And there- 
toe every Babje being by the Law in the Kings protection, an Adeot 
vho tarmot defend 03 govern himſelf, noꝛ oer his Eſtate; ought of 
M have b6th his perſon and eftate p2otected and ozdered by the 
Bing; Ef, | | 
25 Ik an Infant be an Execufo2, a Releaſe oz Acqufttance 
made by him, binds him not, unleſſe it be in the due parſutt of his 
Office of Exetutoꝛchip · and foꝛ to much onely as he really receives, 
26 An Admintttrato: (durante minore ætate) cannot ſell any of the 
guns dt the dead, ff tt be not of neteſlity fo2 the payment of. debts, oz 
bona peritora, fo2 he hath his Office of Admintſtration pro bono & com- 
mods of the Fnfant, and not fo2 his pzejudfce ; Alſo ſuch an Admint⸗ 
ſtratoꝛ cannot aſſent to any legacy, unleſſe there be Aſſets to pay debts, 
tt. and crenerally, he can do nothing to the pꝛejudite of the Jnfant ; foz 


Co, J. 5. 27. b. 2 
in Ruſſels caſe. 


Co, I. 5 29. b. 3 , 
in Princes calc 


the wos bf the letters of Adminiftratfon are, Admunttrationenm . 


dmnium & ſingulori mbonorum ad opus, commodum, & utilitatem executoris 


durante ſua minore æt ite, & non alitèr, nee alio modo committimus, 
Xe, dit og 18 | 
27 Generally in all Actions real, which the Anfant b2ings of his 
own potſefſion ; albeft he hath the land by deſcent, and that the tenant 
plead the dev oz warranty of his Anteſtoꝛ, ige parol ſhall not tap foz 
bis non- age: Foz by pꝛefumptton of Law;the granting of delay is in 
fxvoar, and foz the benefit of the Inkant, left by default of god under ⸗ 
Kandi of his effate, and of the truth of the matter; he migbt be p2e- 
jndtred of his right, which veſcenvs unto him from his Anceſto: And 
therefore, in ſuch cafe the Law wil rather ſuffer a delay, then hazard 
the right of th: land, the poſſeſſion whereof his Anceſtoꝛ hath: bp negli⸗ 
cence, oz other wile loſt: But when the Ancefto2 dies ſeiſed, and ths 
land doth delt end unto the Infant, and he enters and takes the Explees 


and p2ofits; In this Caſe, it will he a pꝛejudice to the Inkant, it he 


would lote the poſleſtion which he had, and ſhall be thereof delayed, un⸗ 
tu his ful age: It is otherwiſe, when onely a naked right deſcends, 
untd him, fo2 then he can ſuffer no ſuch pꝛejudice, but rather may run a 
dez ird xc, Am with this agrees 1 2 E. 4. 17. in à wꝛit of Entry ſur diſ- 
ſeilin, of a diſſeſſin made to the Anfant Himſelf : And 41 E. 3. tit. Age 39 
ina VVII of Right of a defo2cement done to the Inkant himſelf of 
land, which he had by deſcent: Do likewiſe in Eſcheat any Ceſſavit, 


Co. . 5. 3. b. l. g 


in Mar gals 
Caſe. 


And a wett ol Right fir diſelaimer bꝛought by art Intant, becauſe he bath 


the Sefgnio2y in poſſefffon, which by Eſcheat, Ceffer, od Diſchimet the 
might loſe : and in that Caſe alſo his Anceſtoz had no right to the 
land, and thersfo2e the Parol hall hot ſtay kos bis non-age : In Aike 
manner in a wiit ot Mefne bzoughtby an Infant; becauſe the cauſe ot 


Aitivir, a id the wzong begins in th? time ol the Inlant bimiil, the 
Fes aro 


= 
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7 . 

Parol hall not ap, ic. 21 E.3.Age 85. Temp. E. 1. Age 119. 5 E. 2. 
Age 140. Allo in a Formedon in remainder, albeit the Anfant demands 
Fee-fimple, vet becauſs his Anceſtoz, whoſe. Heir he is, was never 
fn ſeiſin, no2 twk explees, (and therefoꝛe in ſuch Caſe he ſhall allenge 
explees onely in the particular tenant , who had the eſtate upon 
which the remainer depended) fo2 this cauſe the tenant (without plee) 
cannot p ꝛap, that the Parol may ſtap, in as much as the temainder was 
never in the poſſeſſion of any ot his Anceſtezs, and the Wemandant 
pbtimtelk is the firſt, in whom it will veſt, and that ſhall have ſeiſin_ of 
the _ in demand ec. It is otyerwiſe-in a Form, in reverter, cauſa 
ua ſuprx. ar} | $ * 2 er ee 

I co. l C. c. b. i: ? 28 Af Common Law befoze the Statute of Welt, 2. cap. 4. it ane Recor, 
in Ferrers caſe had ſuffered a retovery in any real Ad ion againff him by default (it ye default, 

were lawfally ſummoned, and that there were noerrour in the pꝛo⸗ 
cœding) he had not any remedy but by watt of Right x. Yowbeft the 
Law was otherwile in tale bf an Infant; fo2 he was therein ex- 
tuſed by reaſon of his tenderneſle of age, and want of under⸗ 
ſtanding. ; 

I co. 17 ba. 29 Whena Subject fs Guardian in Chivalry, he in the right of the void. 
in the Eatl of heit within age, and in his Guard, ſhall avoid voidable Leaſes, fog ſo Leaſes 
Bedfords caſe. long time as he hath intereſt in the Lands, by reaſon of the Ward« 

ſhip : but this ſhall not pꝛejudice the Heir of his election, to make the 
Leaſes-god by acceptance of the Rent, cc. when he. ſhall attain. his 
full age, Foꝛ, Cuſtos ſtatum hæredis in cuſtodia ſua exiſtentis meliorem 
non deteriorem fatere poteſt: The Law is alſo the ſame, when the Ring 
is Guardian, ec. a 

I cal. 6 1b. 4. 30 Infant: ſhall not be amercied, and conſequently ſhall not finde _ 
in Beechers ca, pledges, by reaſon of the weakneſle of their age: And therefoze (in ages 

that Cate) the entry fs, Ideo in miſerecordia, ſed pexdonatur quia Infans, 

Vide 43 Aff, Pl. 45. 44 E. 3. tit. Amerc. 10. 3 E.; Enfant 14. 14 Aff, 

Pl. 17. 41 Aſl. Pl. 14. 17 E. 3. 75. BraRton. fol. 254. F. N. B. 

1955. | 
31 A Cuſto 


Co.l.9.99.b.4. 
in Sir Richard 
Letcbfords caſ. 


Copihold 
Proclamatin, 
Non-clain 


P2oclamatfons made in a baſe Court, and in a pzfvate coꝛner be any 
bar unto them, ec. Vide 5 E. 3.222. and7 E.3.335. Alfo, if in a real 
Action a Recovery by default be had againſt a man in pzfſon, ft ſhalt 
not bindehim, but he may reverſe it by w2it of Errour, as appears 
5 E. 3570. b. 4 E. 2. Diſceit 51. Littleton 102. b. . 

7 Co. l. 26. 32 Wherz the cuſtome is, that an Jnfant at the age of 15. may make Cone 

in cembes caſe à feofment, he cannot do it by fAtto2ney, becauſe the Cuſt ome that fn» Feoſmem 

ables anp perſon diſabled by the Law, ought to be purſued, and an An- Age 1 
fant cannot make any thing to paſſe out of him by Attorney, Vide 11 


H. 4.33. 2 ; 
Co.1.9.85.5,2, 33 Albeit the tenant of a Pannoz that is within. age, may. be di⸗ Digun x 
in coanys c ſe. Trained foi rent arrear, and neither in that Caſe, noꝛ in a per quæ ſer - que fi 
vitia bzought againft him (when the tenancy deſcends) ſhall habe his 
| | age ; 


\ 


Avril of Cu- 
dom & Serv. 


ape, 


b 
0 b Artornment. 


* 
le dad J His 
8 dl. 


Walle. 


pol 
Demur. 
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the Defenvant actoz#g by ſudgement of Court, this ſhall not any way 


age; betraute at firff the Lov departed with the land in cotiſioeration, 
that the tenant ſhouly hold of him, pap his rent, do his ſervices, et. 
And though upon go bf the Pannoꝛ dy Fine, he may be compel- 
led to At toꝛn in firch a wut; ans if he Attozn upon grant thereof in 
pais the Atto2nmefit is god; pet in a wit of Cuſtomes and Services, 
(which is a wꝛit et Right in his natute, and in which Judgement fi- 
nal chan de given) agatuſt an Inkant that is in by deſcent, he ſhall have 
his age, although it be upon his oton Ceſſer, becauſe he knoweth not 
what arrerdees to tender befo2e judgement, and that is a wzit of right ; 
in his nature, and if he make not true tender, he ſhall loſe the land: 
Amd lo it was adju>ted in 23 E. 3.99. Vide 9 E. 3. 50. 14 E. 3. Age 88. 
31 B.- Age 54. 2 E. 2. Age 132. Kid aibeft ſuch an Inkant vo attozn 
in a Per que ſervitia, that tan be no miſchfof unto him; fo2 notwith⸗ 
fanvding his Atto mment within age, he may at his ful age vifclatm 
to hold of him, oꝛ may ſay, that he holds not of htm, oꝛ map ac Rnow⸗ 
lodge he holds of him, but by leite o1 other ſervices; And with this 
ſeems to accoꝛd 26 B. 3.63. 32 E. 3. Per quæ fervitis, 9. and Age 33. Vide 
2 E. 2. Age 77 & 78. 37 Hf. 8. Attornment Br. | 
34 In a Quid Juris clamat hought by an Inkant, the tenant faith, 43. E. 3. (ol. 5; 1 
that he holds the laid fo2 term of life of a Leaſe of the Jinfants An⸗ & 32. E.z. ci- 
coſts2, who graritey that he ſhonld not de frrpeached of walte by ders, cn 4g Coke, 
which he ſhevev foxth te the Court: And in this Calo, becauſe the 5h f 1 0. 
Plaintiff was within gs, and ſo could not acknowledge the ders, du- „, Caſe. 
ring his non · age, ft was ad ſudged that He ſhogld (ap untin His fun age; 
Nevertheleſſe, in this Cate, if when the Inkant attains his full age, 


trench to the Infants p2ejudice + Fo? albett the Aftoznment were af- 
ter his full age, yet in as much as there was no Laches in the Jnfant, 
buf that ge bꝛought his wilt de quid juris clamat fo fozte the tenant to 
attoꝛn the de lay, which was till his fall age (which the Law pꝛobided 
fo2 his benefit) ſhall not turn to his pꝛejudice: And therefoze by 
javgement of law, (which doth w2oftg fo none) he all have as much 
advantage as well fo2 the arrerages of rent, as foz wake done, 
as if the Tenant hav Afto2ned at the time of the Plea pleaved, 

35 There was a Elanfe annexed to an Eſtate taũ deviſed by will Co. l. r0.42.b; 
to à Feme fole, that if ſhe ſhould apparently and willingly conclude and a 4. in agary Por- 
gree to diſ- continue the Eſtate, &c. that then the land could from thenee- lingtens Caſe, F 
forth remain to another, &c. the Feme takes husband, and they two 5 te Ch. 
tonelude and age with J. S. to fuffer a recovery of the Land, with Jette 
intentton to make void the Eſtate / ard thereupon a common recoberę 
wasſaffered accozdingly, gc. And in this Caſe Coke Chiet᷑ Jult ice was 
of opinton, chat ſuch conclaſion of a Peme covert was ot no fo2ce : neither 
pet could be any caaſe of foꝛteitete: fo2 no Feme covert ſhall hs barrev 
(by her confeſſion) of her inherſtance oꝛ frank-fenement; but when ſhe 
is examined by due conrſe of Law(rs5 E. 4.8. 44 E. 3.28. Vide 14 E. 

4,5.) And none hath power to examfne à Feme coyert without wit 

(Vide 21 E. 3. 43. John de Holbornes Eafe,) And this ts the canſe, that 

if Baron ans Feme acknowledge a Statute 0) Recogm ante, this fs 

voto, as to the Feme, albett the ſurytve her Baron, ag it was holden P. 

17 Eliz. in the Eonnteffe of Lennox Cale: So if Baron and Feme 
acknomitoge æ Ded to be enrolled, and it ts enrolfed arcoꝛvingip, this 

Aſo ts vetd, ag tothe Feme, (Vide 29 H. 8. Pairs enroll. Br. 14. amv'7 E. 

45. 16 H.. 5. and 21 E. 3. 43.) And the realon ts, becauſe no ſuch w2ik 

ts depenving again the Baron and Feme, npon'whtch the Feme may ux 

the Law be examinev: Bat it an Infant acknowledge a mo F. N. B. r04; K. 


I Co. J. 11.77. a. 
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I k. N. 8. 34. x. 


F F. N. B. 59. i. 
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full age, and after that the Avtowſon happens to be void again; Jn 


The Reaſon of Max. 83. | 


oz Recogniſance, it is not void, but voidable by Audita q ætela, du- Stare, 
ring his non-age : And the cauſe of the diverſity is, fo2 that the Judge A<cognia 
(in caſe of an Infant) map by inſpectton know his age, but not know 
whether a woman be covert oꝛ no, And the nſe fs alwayes upon a 
common Recovery againſt Baron and Feme to examine the Feme, and 
to grant a Dedimus poteſtatem to take (upon examination) her Conu⸗ 
ſance, as in Caſe of a Fine ; fo2 in that Caſe alſo there is a wit, up⸗ 
on which ſbe map be examined, Vide 44 E-3. 28. Yowbeit a common 
Recovery againſt an Infant, although be appear by Guardian, ſhall Conn 
not binde him; foz an Anfant hath not ſuch a diſpoſing power upon Recorey 
the Land, as Baron and Feme have, but is ntterly diſableo by Law 25D 
to convey 02 transferre his Jnherftance oz Frank-tenement to o⸗ 
thers, during his mfno2fty : And at this day a common Reco: 
very appeares to be a Common Conveyance oz Aſſurance of 
Lands, dc. | 

36 Ik an Infant had conveyed lands to un Eliz. by derd inrolled oy 
that grant had not been eſtabliſhed by the Ac of 18 El. cap. 2. ( which Fine. Who, 
was made fo2 the confirmation of grants made to the Nugn from pri- 
mo to that time, tc. becauſe the perſon of the Infant during his mi⸗ 
no2tty was abſolutely diſabled to make anp convepance at all by the 
Common Law: 0 likewiſe if an infant had levied a fine to 
Queen Eliz, and aſterwards the ſaiv Act was made; pet the fnfant 
not withſtanding the Statute , might have reverſed ſach fine by wzit 
of Error: And ſo it was reſolved M. 22, & 33 El. in B. R. per Wray Chief 
Juſt. & rotam Cur iam fn Vaughans Caſe ; There ts the ſame Law, it 
Baron and Feme had made a grant of the Land of the Feme to the Qucn, Bro, 
fo2 neither had his ben made gad by the ſaid Act to have bound the teme Fen, 
( after the Coverture ) oꝛ her heires : Becauſe the perſon of the feme 
covert ts diſ-abled to convep her Land, unleſſe it be by fine upon due 
examination, and ſo alſo was it holden in the afozeſafd Caſe of Vaugh- 
ail, 

37 If an infant hatha Pannoz by deſcent,unto which an Advowſon dran, 
is appendant , and ſuffers an uſurpation to the Advowſon , when the duni 
Church happens to be vofd, and after grants the Pannoz in fe& at his 


this Caſe, the infant hall pzeſent, and not the feoffee : fo2 the Ad⸗ 
vowſoa was ſevered by the uſarpation, and pet the fnfant map pꝛe⸗ 
ſent. | | 

38 Jfa Leaſe be made to Baron and Feme fo2 life 03 peares, the Feme gt. 
ſhall not be puntſhed foz waſt done by the Baron, after the Barons 
death. 

39 A man map have a Wit of accompt againſt a Feme, as receptrix A 
denariorum, 02 againſt a Chaplain ;: But a man ſhall not hare a Mrit 
of accompt againſt an infant, 

40 Women ſhall not be compelled no; diſtraines to come top Sherifs Feme: un 
turne, oꝛ to Keets, and ff they be diſtrained, they map ſue the wzft jure in le 
de exonetatione ſectæ, &c. te excuſe themſelves of that ſervice, and Di. 
thereupon they map alſo have alias plura and attachment, c. And ſoꝛ 
as much as Femes ſhall not be ſwo2ne in Lets to the King, as men of 
the age of twelve peares oz upwards ſhall be, when a Woman is out: 
lawed ſhe is ſaid to be watved and not out-lawed ; fo2 ſhe was never 
put noz ſ\wo2ne to the Law, but a man is ſaid td be out-lawed, becauſe 
he is, oꝛ ought to be ſwozne to the Law, and then foz contumacy he 
is put out of the Law, and ſo is ſaid to be ut lagatus, quaſi extra legem ted, 
poſitus: And by the Rule ofthe Regiſter two Women map jopne in 
luch a wit, xc, 

41 If 
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41 Ik an infant of tender age (viz. under the peares of diſcretion ) 
kill a man, that is not felony in him: becauſe. he wanted diſcretion 
and underſtanding: and therekoꝛe the Law imputes it to his ignoꝛzance, 
which he hath at that age by nature, and ſo no default in him; and 
therekoꝛe it is called, In voluntary ignorance: Foz he cannot be wiſe 
and d lcret, though he would, but is ignozant by compulſion , and 
therefo2e ſhall be excuſed : And ſuch an Aa ts p2operly ſaid to be cx 
- ignorantia , where fnvoluntarp ignoꝛance is adjudged to be the cauſe 

thereof : So if a man de non ſanæ memoriæ kill another, albeit he hath 
of the Law, yet he hath not bꝛoken the Law: be⸗ 
cauſe he hath not any memo2y , oꝛ underſtanding, but mere ignozance, 
which falls upon him by the hand of God: and thcrefoze the Law im⸗ 
putes it to tnvoluntary ignoꝛance and not to him, ſo that he ſhall be ex⸗ 
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bꝛoken the woꝛds 


cuſed fo2 the doing of it, xc, 


them from being (in that manner ) ſevnced. ec. 


43 A Woman ſhall be endowed of the beſt paſſeſſion of her Husband, 
as if the Yasband holos of Jo. S. per 1ij. d. who held over of another by 
xx. d. and Jo. S. releaſe to the Pasband (ſo as now the Pusband holds 
by xx. d.) the wife being endowed of this land, ſhall hold onely by the 


third part of iij. d. and not of xx. d. 


44 Ak a dumbe perſon bztag an Action he ſhall plead by prochiene 


my. 

, 45 An Caſe ok a moztage ( Littl. ſaith 5. 334. ) ff a ſtranger of his 
- Owne head, that, hath no Intereſt, xc, will tender the moneys , 
xc, to the feoffee at the dap appointed, the feoffee is not bound to res 
ceive them, ec. yet if the tender ought to be made by an heire, that is 
and Jveot , of what age ſoe ver, In that Caſe any man map make the 
tender foz him, in reſpea cf his abſolute dil⸗abiltty, and the Law in 


a 


this Caſe fs grounded upon charity and ſo in like Caſes, 


45 Minor vero, & qui infra ætatem 12 annorum fuerit utlagari non po- 
teſt, nec extra Legem poni , quia ante talem ætatem non eſt ſub lege aliqua 


nec in decemi, 


42 The makers of the Statute of 11 H. 8. 20. fn conſideration of the 
frailty and fnconffancy of Women , oꝛdained that Law to reſtraine 
them from the alfenation of p Lands of their veceaſes Puzbands: and 
becauſe they did conceive that they might (by flattering woads ) be 
eaſily deluded and inticed to covin, thcrefoze they oꝛdained in that Aa 
a penalty againſt them, as a bzidle of their taconſtancy, to pꝛevent 


46 An intant under the age of 12 peares ſhall not be charged in ac⸗ 


\ Count as Receiver oz Batliffe,becauſe (by intendment of Law) befoze 
camake his full age he hath not skill and ability to raiſe 02 make any fmp3ove- 
| ment 02 p2cit of the lands, Gods, oꝛ Chattels committed to his charge, 


Neither ſhall an inkant under that age be ſwo2ne of an Anqueſt; foz 


the Rule of Law is, Minor jurare non poteſt, And therekoze an infant, 


cannot make his Law of non ſummons, neither ſhall his default in ſuch 
Caſe grieve him: fo2 ſefng the mean to excuſe the default is taken 
away by Law: the default it ſelf ſball not pꝛe judice him: Powbeit,an 
Infant at the age of 12 peares ſhall take the oath of Allegiance to ths 
Kfag , an this was (as BraRon ſaith) Secundum 1:ges Sancti Edwardy 
but indæd ſuch was the Law in the time of King Arthur. Yowbeit, an 
Infant cannot wage his Law in an Acton of debt, no moze then make 


oath of non ſummons, as afoze-ſatd, 


47 In Treſpaſg by Will. de Walton againſt John Martin judgement 


t 


as given, that the Parliament ſhould recover damages, & quod 
piædidt. Joannes capiatur. And the Recoꝛd ſaith , quod prædict Joannes 


venit coram Domino Rege & reddidic ſe priſonæ, & quia 9 per 
A 
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Co. lib. 11. 27. 
b. 1. in Henry 
Pigots Caſc. 


The Reaſon of Aas“ 


inſpectionem corporis ipſius Joannis, quod idem Joannes eſt talis ætatis 
quod pœnam impriſonamenti ſubire non poteſt, idem dictum eſt ei, quod eat 
inde lane die. Alſo Allen Abbot hꝛought an appeale of Robberp againſt 
John Boskiſeleke Clerk and others, who pleaded Not-gnilty, and were 
not kound guilty , whereupou judgement was given, that they ſhould 
go quit, & prædict Elena pro falſo appello ſuo committatur priſonæ, &c. (foz 
by the Statute of Weſtm. 2. cap. 12. we ought to be impꝛiſoned in that 
Caſs fo2 a peare) but the Recozd ſaith, Quia eadem Elena pregnans 
fuit , & in periculo mortis, ĩpſa dimittitur per manucaptionem, &c. ad ha- 
bendum corpus uſque Quind, Mich. &c. 

48 Vide Max. 13 5. 1. and foꝛ Infants ſee Dicr 104: a. 10, &e. any Max. 
149. 55. Dier 149. 75. & 338. 41. 

49 A Tunatique ſhall not be charged with meane rates fo2 default of 


X fvery, ſued o2 tendered, Burchers Caſe, 


84 The Law (in ſome Caſes ) tendreth the ignorance 
of men un · lettered. 


1 Ita man make a leaſe to A. fo2 peares, and after by his ded the 
Lefſo2 voluit, quod haberet & teneret terram pro termino vitæ ſuz , this 
is adfudged by this verbe (volo) to be a god confirmation foꝛ term of 
his life; Benignæ enim faciendæ ſunt interpretationes cartarum propter ſim- 
plicitatem Laicorum, ut res magis valeat quam pereat. Co. lib. 5. 5 5. b. 2. 
in Knights Caſe. 

2 A man not lettered is not bound to ſeale and deltber arp wilting 
which (hall be tendꝛed unto him; if there be not ſome pꝛeſent, that 
can and do firff read the deed unto him; ik he require them ſo to vo; 
and ff the ded be in Latin, French, 03 any other Language ) which the 
partfe , that ſhould ſeale the wꝛiting, underſtandeth not (in that Caſe 
if the partie deſire one to read ft and expound it, and there is none 
p2eſent , that can oz will do it in a language, that the party ſealing 
doth underſtand he map well then refaſe to deliver it: Poltkewiſs, 
atbeft a man can read, yet if the ded be witten fn Latin, Frenck, oz 
ſome other language, that he underſfand not, and he demand to have 
it expounded , but can not have it done accoꝛdingip: In that Caſe alſo 
he may refuſe to deliver it: Foꝛ, Ignorantia eſt duplex, viz. facti & juris, 
& rurſum ignorantia facti ( quoad rem noſtram attinet) eſt duplex ,viz, Le- 
ctionis & Iinguæ: Now ignorance in reading oz of the language, quæ 
ſunt ignoranti facti, may excuſe: but as tt is commonly ſatd , ignoran- 
ti Juris non excuſat. 

3 A wifting read o expounded in another fo2me then it purpozts, 
to one not Lettered , is not his ded, though be ſeal and deliver it. 

4 An Indfament ougbt to be fall expzefſe and certaine, and ſhall 
not be maintained by argument oꝛ implication: becaaſe it is to be founy 
by the oath of Lap-men, 

5 Pleading ought to be pꝛeciſe , exact, and certain: It is other- 
wiſe of ſpecial vervias, which are to be found by Lap-men : foz the 
Lawrequireth no ſach p2eciſenefe in them, ec, In che Earle of Shroeſ- 
burys Cafe. 
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6 Ik thꝛee diſtind obligations are witten upon one and the ſame seyeri One 
piece of Parchement , and one of them onelp is read to ths oblig& , and guios: 


he being a man not lettered, ſeals and delfvers the whole, this is god to; o. u 


that obligation, which was read , but voto fo the reſf : And this Caſs 


ts agreed by Brudnel and Pollard, fn 14 H. 8. 26. So ff there be two ab⸗ 


folute and diſtinct clauſes in a died and one of thom is read to the _ 


S5. The Common Law. 


not lettered, and the other not, it fs god fo2 the clanſe that was read, 

and ab initio votd fo2 the other. 
lean of 7 An 2 H. 5. fol. ĩ 3. One bꝛings a wꝛit of debt of xx l. againſt another 
i — and counts upon an obligation of the lame ſumme, the defendant pleavs 
fot 1. 5. that he was a Lap-man, and knew not letters, and he acknowledged 
bimſelfe to be bound to the Plaintife by the ſatd ded in 20 ſhillings, 
which he hath paid, and thereof ſheweth an acquftance, and as to the 
reſtdue of the lumme in the ſafo Obligation, nient ſon fait: And in this 
Caſe, foz as much as the ded conſiſted upon an intire ſumme , it was 
2 void foz all: The ſame is alſo agreed in 14 H. 8. 26. & 

30 E. 3. 31. : | 

3 $ Jn 30 E. 3. caſu ultimo in an Aſſiſe befoze Sher iffe and others in pais, 
— fople, the Tenant pleads feoffement of the Plaintifs to him by ded of the 
Wand in plea, to have and hold to him and his Metres, compꝛehending 
a letter of Attoꝛney to deltver ſeiſin, cc. And in truth the Plaintiffe 
was a Lap⸗ man, ignorant of Letters, and the ded with the letter of 
Attozney was read unto bim accoꝛding to the fozme of an Eſtate taile, 
and koꝛ the ſame intent he ſealed and delivered the ded with the letter 
of Attozney in it to deltver ſeifin; And in this Caſe , the feoffment 
aſciorlk was adjudged void, and the letter of Attoznep alſo ( albeit it were 
truly read) becauſe it depended upon the feoffment, and had relation 
to the Eſtate in fee: And there Thorpe Juſtice ſaid, that every derd 


[acidents to a 
id 


ot bound! 
tale a & 


nleſerak heare, and all his underſtanding is by hearing: So likewiſe a man, 


that is learned, but cannot ſ&, (as to parpoſe) taken in Law as a man 
not lettered; And therefoze ff a man be learned, but blind, if the dev 
be read unto him in another manner, c. he ſhall avoid the dd: becainfe 
all his underſtanding fn ſuch Caſe is by his hear ing, as it was reſolved 
in Shuters Caſe, in the Starre- chamber, M. 9 Jac. who was a man of 115 
yeares of age at the time of his death. Vide John Pinchons Cale in 37 E. 3. 3. 
cited in Cooke ubi ſupra. Vide 63. 35. 4 


Ane 


85 The Law favoureth Strangers, that are neither parties 
nor privies. 


1 TLoꝛd and Tenant, and the Tenant maketh a feofment in F& 
upon Conditton, the Feoffo2 dyeth, at᷑ ter his death the Condition is bʒo⸗ 
. ken, and the Beire within age entreth, koz the Condition bzoken ; 

In this Cale, albeit the Feoffo2 had no Eſtate oz right in the Land 
at the time of his death, but onelp a Condition, and which was broken 
after his deceaſe, pet the Befre ſhall be in ward, foz the Lozd was 


Special neither partie no2 p2ivp to the Conditional feoffment , and therekoze 
dict. there could be no default in the Loꝛd to barrs him of his wardſhip. 

« 2 A man ſeiſed of Land, wherennto Condition is appenvant > is dil⸗ 

wn elſed; In this Caſe , the difſeiſee cannot uſe the Condition, until he 
— nndane, entreth into the Land, whereunto it is appendant: But it a man be 
pations diſleiſed of a manno2, whereunto an advowſon is appendant, he may 
one parc pꝛeſent unto the Advowſon, befoze he enters into the Pannoz: And the 
ment. reaſon of this diverſity is, becauſe in the C aſe of the Condition it would 


be a pꝛejudice to the Tenant of the ſoile ; fo2 if the diCeiſe might put 
on his cattle, the diCetſo2 might do ſo t, which would be a double 
charge to the Tenant ; At is otherwiſe of an Avvowſon » xc. 


Tt 2 3 Pꝛo⸗ 
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ought to have w2iting , ſealing and delivery: and when any thing pal⸗ 
ſed, from ſach as have no underſtanding but by hearing onely, there 
ought alſo to be reading added to the other three: And (indeed) he that 
fs not lettered is reputed in Law as one, that cannot ſ& but onely 


Co. Inſt. p. r. 
76. b. 1. 


Co. ibid. 122, 
b. 1. 
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Co. ibid. 133 3 Pꝛoleſſion 02 entring into Religion is a Civil death, ſo that his 
d 2, heire ſhall inherft; howbett , this hall woꝛk no pꝛejudice oꝛ wꝛong to a Profelin 
ftranger , that hath a fozmer right: And therefoze if the vifſeiſoz entreth Tellet ng 
fnto Religion, and is p2ofeſſed , ſo as the Land deſcends to his hetre, we 
vet this deſcent ball not toll the entry of the difleiſee, ec, 
Co. ibid, 148 4 It there be Loꝛd and Tenant of 40 acres of Land by fealty and Rent ſuſtal 
b. 3 20 ſhillings Rent, if the Tenant maketh a gift in tatl; 02 a leate foz life n 11 
oz yeares of parcel thereof to the Lozd; in this Caſe the Rent ſhall not 
be appo2tfoned in any part, but the rent ſhall be ſuſpended foz the whole: 
fo2 a Renteſervice (ſaſth Litt. 5. 222) may be extind fo2 part, and ap-. 
poꝛtioned fo2 the reſt, but (regularily) it cannot be ſuſpended in part by 
the Act of the partie, and in eſſe fo2 another part; D tt is alſo , if the 
Lefſoz enter upon the Leſſee fo2 life oz yeares into part, and thereof 
viſeiſe oꝛ put out the LeCe, the Rent is ſuſpended in the whole; How. 1, = 
beit, a Seigntoꝛp may be ſuſpended in part by the Aa cf a ſtranger: As | 
dit two joynt⸗tenants 02 coperceners be of a Seignioꝛp, and one cf them 
dllleiſe the Tenant of the Land, the other jopnt⸗tenant oz copercener 
hall diſttaine foz his oz her moity ; fo2 it is no reaſor, that they (being 
\ ffrangers) ſhould ſuffer any pꝛejudice by the Act of another: ec. 
Licr, $. 222 $5 If a man hath a Rent charge to him and his heires» iſſuing out of Rent dan 
Co. ibid. 143 certain Land, if he purchaſe any parcel thereof to him and his heirs, all nortund! 
b. 4 p rent⸗charge is extina ſo as the unity of poſſeſſion of parcel of the Land 2 2: 
and of the Rent (bp the A of the party) extinguiſheth the whole Rent: 
Pobobeit, it the grante of a Rent⸗chat ge grant the Rent to the Tenan 
of the Land and to a ſtranger: In this Caſe the Rent ſhall not be to- 
tallp extind, but'onelp fo2 the moitp, ic. 
Eo. ibid. 203 6 Asgconcerning a Condition of an Obligation, and upon a Feof- Conti 
d.z. & Co. I. a. ment, there is a diverſity , where the Aa, that fs local; is to be done to "a: 


— ; coffee 
1 a ſctanger, and where to the obligee o2 feoffo2 himſelfe: As if one make . 
— 2 a feofment in Fee > upon Condition, that the Feoffe ſhall enfeoffe a Obligee: 


Co. ib. 1 28. 2.3 (ranger, and no time limited, the feoffee ſhall not have time during his 

Co. lib 6.31.2. life to make the feofment : fo2 then he (ould take the p2ofits in the 

Fothies Caſe. interim to his owne uſe , which the ſtranger ought to have: And theres 

Co. ibid. & 213 lode in that Caſe, he ought to make the feofment , as ſon as convent» 

b. 4. ently he may: And ſo it is likewiſe of the Condition of an Obligation: 

It is other wiſe, when the Condition is, that the ſgoffce ſhall re-enfeoffe 
the Feoffo2 : fo2 there the Feoffe hath time during his life, nnlefſe he 
be haſtned by regueft , and this is fn reſpec of the pꝛivity of the Condi⸗ 
tion between them: There fs another v{verſity , when the obltgoz oz 
feoffee is to a ranger, when a ſtranger ts to enfeoff p feotfce 02 oblige; 
As if A. enfeoffe B. of Black-acre,upon Condition that if C. enfeoffe 3. 
of ZWbite-acre, A. hall re-enter : In this Caſe, C. hath time during 
dis lite, it B. doth not halen it by tequeſt: And ſo ltkewiſe of an Oblt⸗ 
"IM gation, ec. vide infra 11. 

1 — 7 There is another dfverſity, where the Condition concerneth a tran- _ 
fitozy 02 Locall Act, and is tobe perfozmed to the feof 02 oblige, |. 
and where it is to be perfozmed to a ſtranger; As it A. beboundto B. to 
pap ten pounds to C. A. tenvers to C. and he refuſeth it; In this Caſe 
the bond fs fozfeſted;, whereas, if the feoffe o2 oblige refuſe it upon 
tender, the bond fs not fozfeit , in reſpec of the pztvity of the Condi⸗ 

Co. ibid. 20. #0 1c. 

b. 2. & Co. l. 7. 8 It it be agrerd between the Poztgagoz and the Execntozo of the cadre 

26 Gd Mozkgag e, that the Peztgagoꝛ hall in apparente pay the whole ſummo, perform 

Caſe. bat that afterwards the Cxrecutozs ſhall repay part thereo! backe to tbe 39g 
Po2tgagoz : This is no perfozmance of the Condition; Foxthe E- pt rr 
Tate of the Land chan not be veveftev ont of the hefre , which ts - _ | 

r 
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perſon, without a true and effectuall payment, and not by a colour o: 
ſhavow of payment; Ind the agreement pꝛecedent ought to guide the 
payment ſubſequent. A | 5 

9 Upon a Condition fo2 the papment of money to the feoffæ his 
heirs 02 aſfignes., if the feoſf e make a feoffment over, it ts in the ele- 
«fon of the feoffoz topap the money to the firlf feof, oꝛ to the ſecond 
feoffze ; And fo if the irik feoſfœ nie, the feoffoz may either pay the 
money to the heire of the firſt feoff:x, oz to the ſecond feoffee ; Foz , the 


Law will not enfozce the feoffoz to take knowlevge of the ſecond feof- 


ment, no2 of the validity thereof , whether the ſame be effectuall 03 not, 
but at his pleaſure ; becauſe he is conceived to be a mere ſtranger unto 
fr, and the firlt feoffe and his heires are expꝛeſſelp named in the Gon- 
ditton, tc. | 

10 Upon a Condition fo2 payment of money there is a diverſity, 
when the money is to be payd to the party. and when to a ſtranger; 
Foy when it is to be papd to a ſtranger, there ff the ranger accept an 
Pozſe 02 any collateral thing in ſatisfaction of the money, it is no per⸗ 
fozmance of the Condition, becauſe the Condition in that Caſe is ſtrid⸗ 
ly to be perfozmed: But if the Condſtfon be, that a ſtranger hall 
pay to the oblige 02 feoffe a ſumme of monep, there the oblige oz 
feoffee may receive an Pozſe, ec, inſatisfagion, ec. | 

11 Ik a feofment be made upon Condition, that the feoffe ſhall te 
grant the Land to the feoffo2 and his Feme in tail, the remainder to thy 
tight heirs of the feoffo2 » and no time is limited foy the doing of it, the 
feoffee hath time to do it during his life, nnleſſe haſtned by Requeſt; 
So ſt had ben alſo if the Condition had been, to h we re-enfeoffed the 
feoffo2 and a ſtranger: becauſe the feoſfoꝛ, who ts pꝛiry to the Condf« 
tion, is to take joyntly with his Feme , oz with the ſtranger : It is 
other wife where the Condition is to enfeoff& a ſtranger , oz ſtrangers 
onely: fo2 there it muſt be done in conventent time, ec, But put Caſe 
(as it is fn Littleton S. 35 2.) that the feoffo2 vie befoze the Effate tal 
he conveyed acco2ding to the Condft{>n,ſo that the Feme doth onelp ſur⸗ 
vive to take it, whether is not the feoffe ( in that Caſe ) bound to con- 
vep an Eſtate to the Feme (as Littleton there faith ) as niere the Cons 
dition as he can, in conventent time, 02 ſhall ha ve time to do it during 
his lite: And it ſemes , that he ought to ds it in convenient time, xc. 
becauſe the Feme is a ſtranget to the Convitfon; There ſemes to be 
the ſame Law alſotn the other Caſe, ff the ſtranger happen toſarvtve 
the feoffo3, ec. Tamen quære. Vide ſupra 6. 

12 I a man make a feefment upon Condition, that the feoff& ſhall 
make a gilt in tail to the fcoffoz , the remainder toa ſfranger in Fe, 
there the feoffe hath time during his lie: becaliſe the feoffog , who is 


party and pꝛivy to the Condition, is to taks the firſt Efkate : but if the 


Condition were to make a gift in taile to a ſtranger, the rematnner to 
the feoffoz in Ft, there the feoff& ought to do it in conventent time: 
becauſe the ftranger is not pꝛivy te the Conditfon, and he ought to 
enfoy the pꝛeſent p2ofits of the Land, c. Hoheit it the Condition be 
to grant an Eftate in fee to the feoſtoꝛ and his betres; oz to the feoffo2 x 
bis Feme in tail, the remainder to the right betts of the feoffo2, (it in the 
firſt Caſe ) the feoffo; , oz (in the other Caſe ) the feoſtoꝛ and his Feme 
die befo2e the Eſtate ſetled, ec, by the feoffe , be hath time during bis 
life to vo ft to the heire in & 02 in tafle , unleſĩe haſtned by Requeft : 


becaule the heire is p2fbp in bload to the feoſtoꝛ. and (as to that purpoſe) 


repzeſent his perſon, ec, 
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Lite. S. 352. 
Co. ibid. 219. 
a. 4. & 229. 
A, 3. & b. 1. 


Co: ibid, 25 t. 
b. 1. & 220. . 3 


13 In a actions real, pertonal and mitt, it is regularly true, that the Co. bid. 225. 
Condition of a derb cannot be pleaved te defeat a Fr&· hold without 3. & 227.53 


chewing 
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chewing fo:th the ſame d&d in Court: Yowbett a fkranger which ts 
Co. ib. 215. 2.3 not p2tvp to the condition, no2 claimeth under the ſame, (hall not after 
the condition ts executed in pleading} be info2ced to ſhew fo2th the ded; 
As if Land be moꝛgaged upon Condition, and the Po2gagee letteth the 
Land foz years, reſerving a rent, the Condition is perfo2med, the Po2- 
gagoz re-enters: In an Action of Debt bꝛought fo2 the Rent, the 
Leſſee ſhall plead the Condition and the re-entry, without ſewing 
fozth any Ded; becauſe he is a meer ſfranger unto it, and by intend: 
ment cannot come bp it. a 
Lit. s. 584. 14 If the Reverſion of a Tenant fo? life be granted by fine to ano- B. e 
Co. ib. 321. a. 4 ther in let, and the Gꝛante dies befoze Attozment, and the Land deſ- ee Wy ; 
cends to his Ver : Jn this Caſe, the Betr cannot diſtrain oꝛ avow up: 48a, 
® on the Tenant (oz life, no2 bꝛing an Action of waſte againſt him ba- WIhout um 
- fore Attoꝛnment; there is the fame Law alſo of the Aſſi-ng of ſuch 
nu aGzante, cc. Mowbeit if ſuch a Gzante die without Meir, ſo that 
the Land eſcheats to the Lo2d of the Fe: In that Caſe, the 
Low ſhall bzing an Ag ion of waſte, ec. without attoꝛmnent; 
becauſe he is a ſtranger > and commeth in merlp in the Poſt. 
Co ib.z33.b, 15 When a Reverſton and a particular Cate, oz a Rent and 4% , 
the Land out of which it iNues, cc. happens to come into one and the grows, 
| fame hand by Gzant, Surrender, oz otherwiſe: if the intereſt of a bath 
ſcranger be therein concerned, the particular @ſtate, o; Rent, cc. ſhall dee for & 
(tn conſideration of X aw) either be dzowned oz continued, when ei⸗ _ " 
ther the one way oz the other the ranger may reap a benefit,o2 pꝛevent hs 
a pzejuyice ; Mowbeit of Parties and Pꝛivies no ſuch conſideration 
: ſhall be had: As if a Feme fnheritrix take Baron, and have iſſue a ſon, 
Litt.$-636- and that Baron die, and ſhe takes another Baron, and the ſecond Baron 
| lets the Land fo2 life, and after the Feme dies, and the tenant fo2 life 
ſurrenders his Eſtats to the ſecond Baron, &c. Jn this Caſe, the ſon 
may immediatly enter upon the ſecond Baron, foz betwæn the Leſſœ and 
the ſecond Baron the Eſtate fo? life is determined, and ſo Itkewiſe fo2 
the benefit of the iſſue it ſhall be adjudged in A aw to be: Alſo, if he 
in the Reverſion after an Eſtate fo? life make a leaſe fo2 pears, 02 
grant a rent⸗charge, cc. and then the A el fo2 life ſurrenders: In 
this Caſe, the leaſe oꝛ rent hall commence pzeſently, becauſe it is foz 
the benefit of the Leſſ& foz pears, oꝛ the Gzantee of the rent (who are 
frangers, ic.) that it ſhould ſo do. But ff a Reverſion be granted 
with warranty, and the tenant foz lite ſurrender: In this C aſe, the 
Gzantee hall not have execution in value againſt the Gzantoz, who fs 
a ſtranger, during the life of the tenant foz life.fo2 as to the Gꝛantoꝛ the 
Eſtate foz life (notwithſtanving ſuch ſurrender) ſhall (in conſideration 
of Law) be conceived to have continu anse, left ſuch a ſurrender might 
woꝛk a pꝛejudice to the Gꝛantoꝛ that is a ſtranger : Do if tenant foz 
life ſurrender to him in Reverſion, being within age; he ſhall not have 
his age; fo2 that would be a pꝛejudice to a ſtranger, who is to become 
Demandant in a real aaten, c. Allo, if tenant foz life grant a rent⸗ 
charge, and after ſurrender, yet the rent all remain, during the life 
of the tenant fo2 life; fo2 otherwiſe it would woꝛk a pꝛejudice to the 
G2antee of the rent, who is a ſtranger. ac. and as to that purpoſe the 
reverſtoner cometh in under the charge, Af a Biſhop be ſeiſep of a 
rent-charge in fe, the tenant of the Land enfeoffes the Biſhep and his 
ſacceſſo2s, the Lo2d enters foꝛ the Poztmain, he ſhall hold it diſchar- 
ged of the rent; fo; the Loꝛd claimeth under the Poztmain) and it is 
koꝛ his benefit that the rent ſhould be extind, ac. Af a man maketh a 
leaſe to A. fo2 life, reſerving a rent of 40 s. per annum to him and his 
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in f&, A. attoꝛnes: In this Caſe B. ſhall not ha ve the rent, becanſe al: 
thongh the fe-fimple do d2own the remainder foꝛ lite between them, vet 
as to a ſtrange r it is in eſle, &c. and therefo2e B. Mall not ha ve the rent, 
but his hetr ſhall have it. | 
16 I the executo2 ofa Leſſe foꝛ yeares aſſigne over his Intereſt, 
an Action of debt wall not lie again him foꝛ Rent due after the aſſig- 
nement : So ff the Leſſ fo2 yeares aſſigne over his Intereſt and vie, 


his Executor ſhall not be charged fo2 Rent due after his death: becauſe , 


by the death of the Lell the perſonal pꝛibity of the contract as to the 
Action of debt in both Caſes being determined, the Executoꝛ becomes 
a mere ſtranger to the ſatd Leaſes, 4c, There is the ſame Law alſo of 
an Adminiſtratoz, as appeares P. 41 El. Rot. 2458. in C. B. Marrow & 
Turpins Caſe. | 

17 The makers of the Statute of 33 H. 8. cap. 39. (whereby the 
heire in taile fs chargeable with the Kings debts, as well as the heire 
in Fe-ſimple was at the Common Law) did not think ft to charge 
his alfence , when the heire in tatle befoze any p2ocefle oz extent hay 
bona fide altened the Land; fo2 , they had reaſon to favoz the purchaſoꝛ, 
farmo?, xc, of the heire in taile, moꝛe then the heire himſelfe ; becanſe 
they are ſtrangers to the debts of the Tenant in taile > and come tothe 
Land upon god confiyeratton, ac. 

18 4 efſee fo peares grants a Rent⸗ charge, and ſurr enders, yet the 
Rent ſhall be payd during the peares: S if he in the reverſion grant 
a Rent charge during the terme, and then the Lefſee ſurrendꝛeth unto 
him, he ſhall pap the Rent during the terme: koz, the ſtranger that is 
the grant ee of the Rent) fo2 his benefit ſhall ſay , that the terme conti⸗ 
nueth, oz that it is determined, 4c, 


86 Res inter alios acta alteri nocere non debet, ſed quando que prodeſſe 
poteſt. Vide ſupra, Max. 51. & 43, 62. | 


1 Jf a man make a Leaſe foz life, and then grant the reverſion fo? 
life, and the Lefſ attoꝛnes, and after the Leſſo2 dileiſeth the Welle 
fo: life, and makes a feofment in fe, and the Lefſe re-enters ; this 
ſhall leave a reverſion fn the Gꝛant ee foz life, and another reverſton in 
the + coffee, and yet this is no attoznment of the Gꝛantæ foz lite, be- 
cauſe he doth no Ac, noz gtveth aflent to any, which might amount 
to an attozument in law. But res inter alios acta alteri nocere non 
debet, &c. 3 

2 Jf land be given in tail, ſaving the reverſion to the Donoz, and 
after the tenant in tail by his died enfeoffes the Dono2 in fe, this is 
no dil: continuance ot the Eſtate tail, becauſe the reverſion being al- 
ready in the Donoꝛ, it cannot by the feoffment of the tenant in tail, 
be dil conti ued; but if a man make a gift in tail, the re mainder in 
tail, reſerving the reverſion to himſelf: In this Caſt, it the Done 
enfeoffe the Donoꝛ, that is a diſ-continuance,becauſe ſo there is a mean 
Eſtate, that otherwiſe would ſuffer wꝛong, and pet would be remedi⸗ 
lefſe : there is the ſame Law alſo, where the Dont enfeoffes the 
Dono2, and a ftranger, xc, fo2 that is alſs a diſcontinuance of the 


Whole Land, cc. 
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319.2, 4. 


Co. ib. 3 37. 2. 


* 


3 Ik a Feme covert be tenant fo2 life, and the husband make a feof- Co . b. 335. a. 


ment in fe, and the Lefſo2 enter foz the fozfeiture; this hall not 
ont the woman from her jult right : foz here, albeit the reverſion / 


was reveſted, yet the diC-continuance did fl remainat the Common 
Law. 
4 If 
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Co. ibid. 369. 4 If there be tenant fo2 like, the remainder in ter by lawful and juſt Sun , 
b. 2 title, he in the remainder may obtain and get the pꝛetenced right oz 44. * 


* 


mainder are all one, oꝛ that it is a mean to extinguich the ſ@vs of troy: 
=* blesandſaits, but like wiſe becauſe by the doing thereof there can 
happen no pꝛe judice to any ſtranger: Mowbeit if a viſſefſo2 make a 
Leaſefo? life, lives, 02 ycars, the remainder fo2 life, in tail, 02 in fe, 
he in remainver cannot take a pꝛomiſe o2 covenant, that when the Dif: 
ſefſee hath entre upon the KLanv. oꝛ recovered the ſame, that then he 
ſhoald convey the Land to anp of them tn remainder, thereby to avold 
the particular eſtate, oꝛ the fatcreft oꝛ eſtate of any other: Foꝛ, the 
woꝛds of the P2oviſo be (buy, obtain, get, or have by any reaſonable way 
or mean) and that is nat by p2omiſe o 2 covenant to convey the land al. 
ter entry 02 recovery; becauſe that is neither lawful, being againſt 
the erpꝛeſſe purview of the body of the Ac, neither pet reaſonable, 
becauſe it is to the pꝛejudice of a third perſon, 
Co ibid. 393 5 Ak one man enfcoffe two with warranty, and the one re: 


a. 2 leaſeth the warranty , pet the other ſhall vouch foz his motty. 
Co. ibid. 298, 6 If a Leaſebe made to an infant fo? life, the remainder in fe, the 


a. 3, nnkant at his full age diſ-agres to the Eſtate foz life, pet the remainder 
nod; koꝛ that it was once veſted by goo title, and it is no reaſon, that 
the p2acice betwixt the Feoffo2 and the Infant, ſhould pꝛejudice him 
in remainder, who is a ranger, xc, | 
lit, S. 64%. 7 Ak a Feme inheritrix take Baron, and have iſſue a ſon, and the Ba- 


title ok any ſtranger, and ſhall not thereby incur the penalty of the Sta - Pt 
tute ok 32 Hl. 8. cap. . not on ly fo; that the particular Estate and re: Tights, 


Co.ib.z 38.4.6 ron die, and (be takes another Baron, and the ſecond Baron lets the land lake. 


which he hath in right of his wife to another fo2 term of life; and after 
the Feme dies, and after the tenant fo2 term of life ſurrenders his Eſtate 
to the ſecond Baron, 8c. In this Caſe, the ſon of the Feme may im⸗ 
medfately enter, which he could not have done, if the tenant fo? life 
had not ſurrendzed ; And therefoze here, Res inter alios acta liberis 
prodeſt, &c. 
. 7. b. 
"ns = 1 an hoꝛſe, 92 an hawk, ec. yearly: In that Caſe, ff the Lozd parchaſe 
any part of the Land, the whole ſervice is extind ; but if the tenant 
alten the Land in parcels to ſeveral men that ſhall give the Lo2d, who 
ts a ranger, an advantage and benefit; ſo that every one of the 
Alfences hall pay an horſe, hawk, oz the like: Foz, Res inter 
alios adæ nemini nocere debent, ſed prodeſſe poſlent, &c. 
Co. lib. 2. 4. 9 Ak the reverſlon of two tenants foz life, oz the Rent oz Seignioꝛy 
4. in Topkers of two joynt⸗tenants be granted by fine: In a Quid juris clamat, quem 
Caſe. redditum reddit, 02 A Per quæ ſervitia a gainſt ſuch joynt-tenants, the one 
call not be permitted to attoꝛn without his companton ; becauſe; if the 
one atto2n alone, he may pzejavice his companion, as if he will not 
claim to be diſ⸗puniched of waſte, oz condition to have fo, oꝛ a future 
term, ec. fo2 upon general attoznment in Court of Recozd, the I ef- 
' f& ſhall loſe all advantages, which are not claimed upon Recozd, be⸗ 
cauſe this queſtion is demanded of him, Quid juris clamar ? &c. And 
therefo2e he ſhall have no moꝛe then he claims upon Recos: And foz 
this cauſe one of the joynt-tenants alone by himſelf hall not be per⸗ 
mitted to attozn upon Recozd,. in regard of the mantleſt pꝛe judice 
_ might happen to his comp nion, in caſe it ſhould be attoꝛnment 
of both, cc. | : 


8 When the te rant holds by an intire ſervice, as by the payment of indir Sas 


Co, lib. 3 29.4 10 It is ſafd, that as relations ſhall extend onely to the ſame thing, Relation 
3. in Butler and to the ſame intent; ſo ſhall they alſo orelp extend between the ſame * 


o Bakers parties, and ſhall never be ſtrafned to the pꝛejudice of a third perſon, 
alc, who 
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who is neither party noꝛ pꝛiby to the ſaid Act ; And therefoze if a man 
make a feoffment of a Mannoꝛ by Dev, 02 without derd, and a long 
time after the livery, the tenants attoꝛn to the Feoffee : In this Cale, 
the atto2nment by neceſſity, and ut res magis valear, ſhall have relation 
(by fiction of Law) to paſſe the ſervices ab initio; pet this relatior! 
ſhall not charge the tenants fo2 the arrerages in the mean time: oi 
Feof upon condition granta Rent-charge of the land, and after thy 
G2ante bꝛings a w2tt of Annuity ; here ab initio this was an Annuity 
between the Gꝛantoꝛ x the Gꝛantæ; but as to the feoffo2, who is a ſtra 
ger, and is entituled to enter foꝛ the Condition bꝛoken, it ſhall have no 
relation to his pzefudice; Likewiſe in 30 E. 3. 17. in à Dum fuit infra æ- 
tatem (againſt Richard Spellow) the tenant ſaith, that his father was ſei⸗ 
ſed, and died leiſed and ſo pꝛapeth his age, the Demandant counters 
pleads the age, becauſe the tenant and his father were joyntly enkeotfed 
and to the heirs of the father : And it was adjudged that the tenant 
ſhould not have his age; fo2 albeit this refuſal (of taking the land by 
purchaſe) ſhall have relation, as to htmfelf; pet as to the Demand⸗ 
ant, who is a ſtranger, it ſhall not have relatton to delay his Acton, 
when in truth the tenant had the frank-tenement by purchaſe, 

11 W. B. and his wife were ſeiſed in tail of the Panno2 of Hinton, Co. J. 3. 29. b. 2 
(fo2 the Joynture of the wife) holden in Capite, and W. B. was alſo ſet: in Putter and 
led of land in Fobbing, which Pannoz and Lands did amount to a full err Caſe: 
third part of all his lands; he was like wile ſeiſed of the Pannoz of 
Thoby in Capite, which amounted to the other two parts: VV. B. de⸗ 
v'ſeth Thoby to his wife, upon condition, that che auld take no foꝛmer 
J-pnture, and dies, the Feme in pais refuſeth the Pannoz of H. Mere 
the queſtton was, whether the will was god fo2 the Whole Pannoz of 
Th. 02 but foꝛ a part, by the 32 & 34 H.8. And it was adſudged, that 
this refuſal ſhall have onely relation as to the Mannoꝛ of H. and not to 
the Panao2 of Th. and to the intent onely that the Feme ſhould not be 
pꝛe judiced by any thing concerning the Pannoꝛ of Hinton; Powbeit 
that relatton ſhall not pꝛejudice the heir, which is a third perſon, and 
upon whom, by the death of the deviſo2, part of the Pannoz of Fhoby 
deſcended, tc. 

12 Jf a .*eſnalfy become rent-ſeck by ſarpluſſage, as if the tenant co. l 9. a. 4: 
holds of the Meſne by two ſhillings, and the Meſne holds over of the in zcvils caſe. 
L029 by 12d. and the Lo2d parchaſe the tenancy: In this Caſe, the 
anctent ſefffn of the intire rent of 2s. is ſuſficient fo2 the ſurpluCage, 
being now changed to a rent-ſeck of 12d. becauſe the Peſaalty is extin> 
by the Ac of the Lo3d, and of the tenant peravail, and the nature of the 
rent of the Meine is not changed by his own Act, but by the Ac 
of others: And therefoze albeit the rent is become ſeck, yet the 
Meſne ſhall diſtrain foz it, ec. as it is ſato in 2 E. 2. tit. Extinguiſh- 
ment 6. 5 | 

13 The heir of a Copthold tenant may ſarrenver to the uſe of ano- @, , cr 
ther befo2e admittance, as any other Copfholver map; but this ſhall in roms ca. 
not pꝛejudice the Low of his Ftne due unto him by the cuſtome of the and fol. 23. a. 
Mannoꝛ upon the deſcent : Do admittance of a Copthold tenant fo2 Fitcbes Caſe. 
life, is an admittance of him fn remainder to veſt the Eftate in him: 

Powbett that ſhall not bar the L ozd of his Fine, which he ought to 
have by Cuffome, ec. 191 

14 A Releaſe by ved (and not by way of ſurrender) made by one, Eo. l. 4 25. b. 3 
that hath right to a Copthold, to one that ts in poſfſeſſian thereof by laws in Nite and 
fal admittance ſhall be effectual to extinguiſh that right, and to efta- Nueintonscaſe 
bliſh the p:eCion of the party ſo admitted, becauſe fn ſuch Caſe the 
L02d cannot ſaffor pꝛejndice, lo = be hath his Fine; but if a _ 

u older 
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holder be outed by wꝛong / there his relcaſe by ded to the diſſeiſo2, oꝛ a- 
ny other wꝛong doer; ſhall not transferre his right, noꝛ any way bar 
him thereof , becauſe that would tend to the pꝛejndice of the Lo2d, 
being a third perſon : foꝛ ſo the Loꝛd might loſe his tueand ſervices, et. 
And there foꝛc a releaſe by deed in ſuch Cale, is utterly void, ec, 
Co. lib. 4.24. b. 1 It the Loꝛd ot a Copf-holv Pawnoz Alten the Jnheritance of one copi.holag 
in Maires Of the Copt-holds to another,that ſhall not alter the nature of the Copt- vered fut 
Caſe. hold, hut that it chall fin retaine the quality of Copihold land to deſcend Manac:, 
to the ne xt heire, cc. koꝛ, Cuſtome having once eſtabliſhed and fixed that 
Eſtate, it cannot be changed by the Aa of the Loꝛd: neither pet is it 
reaſon, that the Aa of the Loꝛd and the alten ſhouls in that Caſe pꝛe⸗ 
judice the Copi-holder, who is a ſtranger: Y»wbeit ſuch a Copi - hold 
atter tuch ſeverance of it from the Pannoz can never afterwards be 
conveyed by ſurrender, 02 otherwiſe, but muſt ſtill be left to deſcend, ic. 
Co. lib. 4.118. 16 Ik a Baronefle in her Widdow-hod retain a Chaplein acco2ding Retaner u, 
2.3.in 4015 to the Statute of 21 H. 8. c.13. and after marry a Pere of the Realme; Chaplin, 
Caſe, Albeit this ſwmes to be caſus omiſſus in that Act, yet ſhall not ſuch mas» 
rtage be a Counter mand of the retatner; fo2, Res inter alios acta, &c. 
17 Tenants at Mill, 02 other particular Tenants oz occupſers of A of 
and cannot by thetr Ad bind him, that hath the Inheritance. In 
Rookes Caſe, 


13 At is ſafo, that if two jopnt-tenants be with warranty, and one of — 
tranij. 


Co.]. 3 99. b. 4» 


C..1.6.12.Þ. 4. 


Morric.s Caſe them diffeiſeth the other, and the y'figtſee b. ings an Aſſiſe, and upon his — 
pꝛayet hath judgemert to recover in ſeveraity ; Jn this Caſe , the 
Warranty ts gone: Foꝛ, albeit he hath partition by judgement pet he, 
that is bound by the Warranty, is neither partie no2 p2iby , oꝛ any 
way conſenting ur to it: as he is, when the partition is made by koꝛce of 


the Ada of Parliament. 


19 It is agreed per totam Curiam in 50 E. 3. 14. b. that if Tenant fo2 Prefenncy 


yeares, o Gaardian b2ing a Quare Impedit, and the Defenvant hath 2 
dul. 


Co. l. 8. 50. b. 2. 
in Boſwels 
Caſe. a Writ to the Biſhop againſt the termoꝛ oꝛ Guardian, and his p2eſen» 
tee is admitted, inſtituted, and invucted ; yet the Tenant of the Franke» 
tenement is not put thereby out of pofſeſion, ic. 
Co.1.6.51.b,g. 20 No tmcumbent chan be removed upon the Statute of Welt, 2. — 
in Boſwelr cap. 2. by Quare Impedit, oz Aſſiſe de darrien preſentment purchaſes within cuts 
Caſe. the ſix moneths, unleſle the incumbent be named in tye wzit, quia res | 
inter alios acta alteri nocere non debet; Although the incumbe:it be in by de⸗ 
feaſible title: And with his acco2vs 9. H. 6. 32. Foz, quicunque aliquid 
| ſtatuerit. parte inaudita alters, æquum licet ſtatueritꝭ haud equus fue ric. 
Eo. lib. c. 57, 21 A man devileth rent fo} life out of the Pannoꝛ ot D. and peviſeth 
Bredimans - the manno2 kez peares to another, the termo2 enters and pays 
. Caſe, the Rent, af:er the terme ended, the doviſce of the Rent bzings an 
Aſſiſe againſt the Terre-tenant; And it was a»judged that the 
payment of the Rent by the Tenant foz peares was not ſufficient 
feifin to bind the Zerre-tenant after the term determined: Ja, there 
ts a diverſity between recetoing and giving of ſeifin ; becauſe it is true, 
that he which hath but a term fo2 yeares ma take ſeiſin to the bonsfit 
of him that, hath the Frank-tenement ; In 45 E. 3. 26. The grants 
foꝛ yeares of a Common nſeth it, this gives ſeifin to him in Reverſion, 
22 Af, 84. aeco2d 11 E. 3. Aſſiſe 86. payment to thegrantee fo2 poares 
of a Rent, is ſuicient ſeiſin fozhim in Reverſton: in M. 39, & 40. El. 
the Connteſſe of Northumberlands Caſe in the 5. Rep. fol. 97. b. Pꝛeſent⸗ 
ment bp the grant fo2 yeares of the procheine avoydance is a ſufficient 
title in a Quare Impedit foꝛ the Gꝛantoꝛ: There is the ſame aw of 
Leſſe fo2 life , tenant in Power, by the Courteſie, Guardian, Te⸗ 


nant by ®tatuts Perchant, taple; ec. And this agrees with divers opt- 
| n 


Max. 86. TheCommon Law. 
nfons in 7 E. 4. 20. 22 E. 4.9. b. 16 H. 7. 18. a. 9 H. 7. 23. Br: Quare 
Impedit, I 22. 13 El, Dier 300. But ſicut beatius eſt, ita ma jus eſt dare quain 
accipere , foꝛ the termoꝛ cannot gtveſeiſin of the Rent (as fn the Caſe 
alone put) becauſe that would trench to the diſ⸗ advantage of the Terre- 
tenant , who is a ſtranger: Howbeit he may. take ſeiſin , ic. fo2 his 
df benefit , accozding to the Rule, Res inter alios acta alteri nocere debet, ſed 
the quandoque prodefle poteſt. F 
: Io Hue In- 27 John Hall bzings a Quare Impedit againſt the Biſhop of Bath and 
i the Pa- Wells, and Thomas Maunton Clerk defendant foz diſturbing him from 
oa mut be pzeſenting to the Utcarage of W. And it was reſolved, that the wait 
pany, ſhould abate ; becauſe the Patron was not named in the wzit-;- fo2 ſo 
the Patronage might be recovered againſt him, that hath nothing in it: 
And it is no reaſon, that he, who is Patron, ſhould be diſ⸗poſſeſſen 
and outed of his Patronage, when he is a ſtranget and no partie to the 
Ji wꝛit, andeſpectally in this Caſe , when he map be made partie to the 
Un, wit, ec, So in 42 E. 3. fol. 7. One byings a Quare Impedit agatait 
another, the Defenvant ſafth , that he clatmes nothing in the Patro⸗ 
nage / but ſaith that the Bichop pzeſenteth him by lapa, Judgment ſi rort. 8c. 
— And there Belknap pꝛapd a wꝛit to the Biſhop, becauſe he diſ⸗claimed 
in the Patronage, but the Court could not grant it: becauſe neither 
the Pat ton noz the Biſhop ( who in that Caſe was in lieu of the Pa⸗ 
— tron ) were named in the wit: And therefoze it was adjudged, that 
| the w2ft would abate: Foz, ff ſuch a writ ſhould be mainteinable, 
every Patron by covin bet wen a ſtranger and the incumbent might 
beonted of his advowſon : And with this agrey ,9 H. 6. 30, 31. &c. 
3 H.4. 2, & 3. 13 H. 8. 13. Yowbeſtfn'a Quare Impedir, when the pꝛe⸗ 
ſentation onelp is to be recovered and not the Advowſon , neither pet 
the Patron to be put out of poſſeſſion, In that Caſe, the wait is av: 
judged god without naming the Patron; ec. as it was adjudged in 
7 H. 4. 25. 37. f | 
23 A judgment in debt is given againſt joint⸗tenant foz life > who 
releaſeth to the other, who dies, the Reverſioner enters, the Plains 
tite ſues execution: And in this Cale , it was adjudged , that notwith- 
ſtanding the death thereof lefſ@., and that the Leſſo2 enters, and is in 
of his ancient right; pet as to the Plaintife the eſtate hath continuance ; 
And ff the Baron ſeiſed of Rent, Common , ec. in fe, releaſeth to the 
Terre⸗tenant, that Rent, Common, ec. is extin: And yet having 
regard to the Feme they have continuante: foz ſhe ſhall be thereof en- 
dowep, as it is adjudged fn 5 E. 2. Dower 143. &c. te. 
24 Dix wel and his UUife , and Sillingſton and his Wife tevie a fine 
. ofthe Recozy of Litlington in Com. Bedd. the Conuſ&s render a rent: 
charge of 30 l. per an. to ſeveral foz life to commence after his wives 
-deceiſe, proviſo,quod non extendit ad onerandum perſonas les Conuſees, &c. 
and then alſo render the Rectoꝛp to Dixwell during bis wifes life, the 
Remainder to Lillingſton, gt. acknowledgeth a recogniſance to Dun- 
combe ol 50 l. in the nature of a Statute ſtaple acco2ving to the Sta- 
tute of 23 H. 8. Mite Dixwel dies, Lillingſton enters, Dixvvel releaſeth 
to Lillingtton, Duncombe, ſues a Cerciorari to the Clerk of the Stat, who 
certifies the recogntſance, whereupon the rent was extended, and upon 
#liberate was delivered unto Duncombe, who bzings an Acion;of debt 
agatnit Lillingſton (who all that while was Tenant of the Reaozy) and 
Duncombe averred the life of Dixwell : And it was avjudged, that as to 
Duncombe (who is a ſttanger) notwithſtanding fuch releaſe the Rent 
rematnes in eſſe; foz, to ſome purpoſes by the Common Law arent ex- 


tina hall be in eſſe, as to a ſtranger, ec. as if the Baron be ſeiſevof a rant 


in lee, and releaſe to the terre-tenant; pet the Feme ſhall be endowed, ec. 
Un 2 25 If 
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in the Lord of 
Aburgaveniet 
Caſe. 


Co. lib. 7. 38. 
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' FEW! 25 If an Executoz, o Avminiltratoz compound with one, who „„ 
22, in Tann Path Javgement of 100 1. fo2 601. this under-hand compoſition ſhall not nit, 
Caſe, pꝛejudite another credito2 , that is a tranger : Foꝛ, an Executoz ann fw 
Admintratoz ought to execute their office lawfully > in paying all 
duties, debts, and legactes in ſuch pꝛecedency as the Law requires ; 
trulp, in converting nothing to their owne uſe, dilligently, quia neg- 
ligentia ſemper habet infortunem comitem ; And an Agreement betwen 
two ſhall not annoy a third perſon, M Goodals Caſe, Co. lib. 5. 96. 
& ſupra R. 8 5. ex 8. TE 
Co. Ib. 5. 136. 26 If the oblige make the obligo2 his E xecutoꝛ, this is (in Law) a Bit, 
. 4 releaſe of the debt ; becauſe it is the Ac of the obligæ bimſelte, and with Oblige 
Nedbams calc. is accords 8 E. 4. 3. 21 E. 4. 2. b. &c. But if the Archbilhop Grant Anni 
letters of Admintſt rat ion to the obligoz , this ſhall not extinguiſh the 
debt, but it ſhall fill remaine ; foz , the Act of the Archvithop and the 
obligo2 ſhall not wꝛong the dead, who is (in that Cate) as a thitd 
erſor. 7 
Co. I. 8. 138. ' 27 It appeares by the preamble of the Statute of 22 E. 4. cap, 7, Stante d , 
a in Sir Fran- (which gives Licence of encloſing ſeveral wos in fozeſts, ec. ſeven ; · . 
c:s Barrevgt08S poares after they are felled toꝛ the better pꝛeſerving of them from cattle) 
Caſe, between what perſons and fo2 oz againſt whom that Ad was made: 
Am ths parties to that great contract by Ac of Parliament are, the 
fabjecs having wads, ec. within fozefts , chaſes, and perliens, on 
the one part, and the King and other owners ol fozefts , chaſes, any 
perliens, on the other part: ſo that the Commoners are not any of the 
parties, between whom that Act was made: And therefoze being 
rangers unto it oughtto receive no pꝛejudice by it: So likewiſe the 
Ag of 2 H. 5. being made betwen- the Ring and the Þ2f02s aliens 
( whereby the P2fo2fes aliens were given to the King) wall not ex- 
tingulſh the annuity of the Pꝛioꝛ of Caſtle- acre,; which he had out ol a 
cop parcel of a Pztozy alten: Albeit there was not any ſaving in 
= Act: And M. 25, & 26 Eliz, in Boſwells Caſe in Curiam Wardorum, 
ft was reſolved, that when an Act makes any convepance a agaiuſt 
the King, 03 any other pecſon o perſons in certaine , this ſhall not 
take away the right of anp other, albeft there be noſaving in the ag to 
pzeſerve his tight, ec. ; | 
Co. I. 8. 145 28 The Eatle of Huntington being poſſe fo 15 yeares of a Redozp per {W?: 
b. 2.in Daven- unto which a Uicarage was appenvant,grants the prochiene avoybance Avene Wi 
Port Cale, thereof,and dies, his Auminifratoz ſurrenvers;+ the Wicarage becomes inn w 
void within ths terme : And in this Caſe-it was reſolved, that the 
term (notwithftanving extinc by the ſurrenver , yet) as to the grantæ 
(who was a perſon) had tontinuance, ec, 
Co. I. 9. 1359. 29 At is regnlarlp true, that a Seigniozy cannet be ſuſpended in C 
b. 2. in Aſ- part and in eſſe lo part, as it is holden in 32 H. 8. Extinguiſhment, Br. 48. Diflciſo. Wi 4 
renghs Caſe. nevertheleCe,haber hzc regula plures fallencias;as if there be t wo Coperce- a pr 
ners of a Heigniozy, and one of them viſlieſeth the Lerte⸗tenant, 02 Wl, 
comes to the Land by defenſible titie, the other mop 5iſt;aiug her foz 
her moſtp of the Signioꝛp: foꝛ the pꝛactiſe of her Copercener againſt 
the Terre-tenart cannot pꝛe ſudice her in that Caſe, 
Co. I. 9. 1414. 30 MWaviſleiſo; make a gift in taile, the Donee makes a feofmont to — 
in Ran- A. and utter levies u Ane with proclamations to B. who had nothing fn 
monts Cale. ec This dne with pꝛoclamations ſhall barre the iſſues in tafle + bo- 
caſe the Maes in tatis being p2tvy ſhall not pleab, quod partes ſinis aibil 
Habuerane + But ft ſhall not barre by the ville: becaaſe the fine as ts 
him was void: Sothat ( tn this Caſe) as to the hvires in taile the ſint 
ſhall bind, but not as tothe diſſeiſe, who is a ffranger : Wo itkewiſe 
fn Beaumonts Cale in tha 9 Rep, fol, 141. the ſtus levied by the Baron, 2 
| | 0 
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to the Ines in tale, was a barre, but not as to the Fee} who was 


a ſtranger unto it: And therefoze it there be Baron and Fem: tenants 
in tpectal taile, the Reverfion to the Donoꝛ, they have iſſu:, the Baron 
levies a fine with p2oclamations to a ſtranget and dies, the Feme 
enters; In this Caſe the Feme hath de veſted the whole Eſtate out ot 
the Conuſee, and reveſtes the Eſtate taile in herſelfe , the immediate 
reverſion to the Donoꝛ, and bath left nothing but a poſſibility in the 
Conuſe : koꝛ the pꝛactiſe between the Baron and the Conuſæ ſhall not 
barre the Feme , of her right, who is a third perſon, ; | 

31 A. poſſelt of an houſe in London fog 31 pears, deviſeth, that Iſa- Co.1.r0.52. 2: 
bel his wife hall enjop the p2ofits thereof, durante Viduitace, and that 3. in Lazpe:s 
then the reũdue of the term ſhould remain to B. and dies, Iſabel by Caſe. 
licence of the executoꝛ enters into the houſe, and purchaſeth the f&, and 
then marries C. whereupon B. enters; And it was reſol ved, that he 
might ſo do; foz albeit the whole term was fn Iſabel, quouſque, &c, [s 
that by the purchaſe of the Fe · ſi mple, the fntereſt of Iſabel was er⸗ 
ting, yet that ſhall not defeat the executoꝛy Intereſt of B. but that af- 
ter the marriage of Ilabel, and not befoze, he map well enter, xc, Ham- 
mington and Rudyars Caſe, Tr. 28. Eliz. rot. 1674. cite per Co. Ch. Juſt. ubi 
in margine, 

32 Whereas the Act of 32 H. S. cap. 46. o2vafns, that the King wal co.. 11. 3. b. 4. 
appoint two to be Auditoꝛs of the Court of Wards, who ſhall be ac- in Auditor 
counted as one Dfficer ; Jn this Caſe, the King cannot appoint onelp cles Caſe. 
one to execute that Office; fo2 that would be a w2ong to the ſubſe, 
who bp fozce of that Aa are concerned in the appointment of that Difi- 
cer, atcoꝛding to the ſame Ad, ec, | | 

33 After a popular Action commenced, albeft the Kings Attoznep Co. l. 1 7.65. b. 
will enter, Ulterius non vult proſequi, oz if the Defendant plead a ſpe⸗ 4- in —_— 
cial plea ( wherein the Attoꝛney⸗General aſeth to reply alone) albeit Folter Caſe: 
the Attoznep will not reply oꝛ pꝛoſecute fo2 the king, yet the Infozmer | 
map pʒoſecute foz his part; becanſe the Jnfozmer by commencing that 
Suit hath made that Action, which was popular, to become his pzivate 
Action, which neither the King noz any other can releaſe, as to the 
Intereſt of the Ankozmer, Tr. 3 x Eliz. Stretton and Taylers Cale, cite 
ubi in margine. 

34 Ak the tenant will ſue a Præcipe in Capite in the Kings Court oz F. N. B. 3. d. 
ſuch Lands as are helden of another Lo2d, the Law will not ſuffer it, | 
but that Lo2d ſhall (in that Caſe) have a w3ft out of the Chancery 
directed to the Auffices of the Common Pleas, commanving them, 
that if it do not appear unto them, that the Lanes are holden of the 
Kiug, but of another 203d, that then they ſhall not pzoc@d farther , 4c, 
in that Pleaz ec. ; 2 yy | 

25 If tenant fo} term of pears, life, in Dower 02 by the Courtefte, p. N. 8 ;5.g; 

ſaffer an uſur pation to the Charch, ac. and the term determines , o: wh 
the tenant dies, he in the reverſton who is heir to the Ancefoz that laſt 
pꝛeſented, all have an Aſſiſe de darrein preſentment; if he be diſturbed: 
It is otherwiſe, it his own tenant, to whom be 'himſelf was Lefſo;, 
ſuffer an Uſarpation ; fo2 then he wal not have ſach an Allie, ec, be⸗ 
cauſe.(as ft ſems) it wil be then {mputed to the Lefſo2s folly that he 
would not reſtrain the tenent from ſo doing, by the Covenant, xc, 

36 In Darrein preſentment between two rangers, the Aſſiſe finns ti- F. N. B. 3. c. 
tle fo: another ſtranger that was not party to the it: In this Cale 
that third party ſhall have a wait to the Biſhop awarded him, albeit he 
og iogy party; foz, the wit is; Quis advecarus ultimò præ ſenta- 
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F. N. B. 134. a. 
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F. N. B. 1 50. c. 


Pl. Ce. 32. a. 3. 
in Colthirſt & 
Beinſhins caſe. 


Co. Inſt. p. i. 
117.2. 2. 


Co. ib. t oe. b. 


Ihe Reaſon of Max. 86. 


37 Jn a real Acton, if the tenant make feoffment, hanging the 
Plea, and the Demandant is in doubt, that waſfe will be committed, 
xc, the Demandant may have a Wit of Eſtrepement, both àgainſt the 
tenant, and alſo againft his feoffœ, ec. And it ſems by the ſame rea⸗ 
ſon, that he map likewiſe have a wit of Eſtrepement àgainſt the te⸗ 
nant, and alſo againſt thoſe that are his ſervants, naming them by 
their names, ac. Albeit they have nothing in the tenancy, ec. Tamen 

Ere. 7 
3 An a Perambulatione facienda, if it be made by the conſent of both 
parties, being tenants in f&e-ſimple, it is binding to them and their 
heirs; but if tenant fo2 term of lite of a Defgntozp., and another who 
is tenant in fe-ſimple of another @efgniozp ad joyning. ſue ſuch a wꝛit 
o Commiſſion, whereupon perambulation is made; It ſeems, that 
that ſhall not bind him in reverſion; neither yet ſhall perambulation 
made by the aſſent of tenant in tafl binds his heir. 

39 If the tenant foze-juvge the Meſne, pet the Feme of the Mcſne | | 
ſhall beendowed. — 

40 Jf two Parſons clatm under one and the fame Patron. one of Tuo i, 
them may ſae ſpolfatfon againſt the other in the Court C hꝛiſtian, al- ladiari, 
beit the p2ofits amount to a fourth part oꝛ moꝛe: becauſe the title of the 
Patronage comes not in debate: But if they claim by ſeveral Pa⸗ 
trons, and the tithes, oꝛ p2ofits, oꝛ penſion ſpoiled amounts to a fourth 
part oz mo2e ; then fozaſmuch as the Patron of the Parſon grie ved 
(being a ranger) may ſuffer pꝛejudice, he hall (in that Caſe) have 
an Indicavit. 602 P2ohtbition to remove the Wuft into the Kings 
Court, there to be tried at the Common Law; becauſe then the tt- 
tle of the Patronage will come in debate, ic. Vide Statate. V Velt, 
2. cap. 5. . 

41 It a man vemiſe land to A. fo: life, the remainder to B. fo? life, 
and ff 3. die, that then C. ſhall have the land, during the life of A. this 
demiſe is void fo2 the pzejuvfce of the particular Eſtate ; foz things 
done in pꝛe judice of others ſhall be vold; As in the Caſe of 21 E. 4 
where the King had granted to an Abbot, that he ſhould not be Calle 
«o2, when any tenths were granted per Clerum Angliz : And then the 
Clergy of the Pzovince of Canterbury had granteth a tenth to the 
King, with a Proviſo, that no Collecto2, which the Biſhop would re: 
turn. ſhould be diſcharged by any Letters Patents of Exemptton made 
by the King ; And the Biſhop returned the ſatd Abbot Coſteaoz : And 
there it fs holden, that the Gꝛant made by the Clorgy in that point, viz. 
to charge perſons exempt fs void; becauſe ft is in pꝛe judice of a: 
thers : And ſo alſo the above-ſafd remainder to C. ſhall rather 
be voto, then a ranger ſball ſuffer pzejudice by it. 

42 Jf a Uiflain purchaſe Land, the Lo2v may ſeiſe it, et. bat if he 
purchaſe a common Sans number, the Lozd ſhall not have it; fo2 the 
2 02d may ſurcharge the ſame, and that would trench to the .p:ejavice 
of the cerre-tenant, who is a third perſon ; there is the ſame Law alſo 
of a Corodie uncertain, granteo to a Uillatn, and of all other ſuch like 
uncertain inherttances. 

43 If the tenant be diſſeiſed, and the vdiſſeiſo2 fn a w2it of M-inc 
foze-fudge the Meine, this ſhall not binde the vifeiſ@ : fo likewiſe if 
the Meſne be dilleiſed, and a foze-fudgment is had againſt the v(Ceiſo2, 
this hall not binde the viſCeiſee foʒ the woꝛds of the S tatute of V Vet. 
2. cap. g. are, Quando tenens fine præjudic io alterius, quàm medii, attornare 
ſe poteſt capitali Domino. 
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44 Avmittances made by Diſſeiſozs, Abato2s, Intruders, Te⸗ 
pairtances ang at ſufferance, 02 others, that have defeaſt ble titles, are god 
__ and effectual in the Law: Fo? it fs no reaſon, that the Loꝛzds 
nue . competitozs foz the tit'e of the Bannoz, thould by any Ac they do 


ce het wirt them; - fo2 if they be admitted by any, who fs Dominus 
pro tempore, it fufficeth ; howbelt ſuch w2ong-doers cannot grant vo⸗ 
luntary Copies. . 


lui 


_ ” this is a fozfeiture , and he in remafnder 02 reverſton ball take ad- 
vantage of it: Vide phis, ibid. It is ſaid, that it the Diſſeiſ levte a 
Fine to a ranger, the Difſefſo2 ſhall retatn the Land fo2 eber: 
Foz the-Difſeife againſt his own Fine cannot claim the Land, nef- 
ther can the Conyſe enter, foz the right of the Conuſoz cannot be 
tranf-ferred to him, but by the Fine the right is extinct, and the Dil- 
retfo2 hall take advantage thereof, | | 
\ mriſbip 46 If there be Loꝛd and tenant by divers tenures fn Knight-ſer- 
win vice, and the tenant is diſſeffed of the one, and the DilCetſo2 dieth ſei⸗ 
fey, and the tenant dieth feiſed of the other, his heir within age, the 
2 02d ſeiſeth the Body and Lands of that Pannoꝛz, and after the 
heir at his fall age recovereth the other Panno2 againſt the heir 
of the Diffeſfoz : In this Cate, the heir ſhall pay relfef foz the 
Panno? recovered, and the decent caff ſhall not hinder it: foz, res 
inter alios, &, And fo one Lo02d of the heir of one tenant wan 
have both wardfhip during his minozity, and alſo relief at his full 


age. 
laiprofeſ 175 I a Uflafn be made a fetular Chaplain, yet his Lo2y may 
ele mar. feife both him and his govs ; and albeit the Lozd cannot ſeiſe his 
| Aillain that is p2ofeff in Religion; no2 his eile that is married to a 
Free-man ; not this, becauſe Parriage is honourable and indifſolu- 
able; not that, in favorem Eccleſiæ, and becauſe then he cannot live 
atcoiding to his Pꝛokeſſton and Religion; vet in both theſe lait 
Caſes, the Lo2vwſhall have His Actor” in his Cafe, and ſhall recover 


n what he is zamnifted ; fo2 albett the P2ofeffion and Þarrfage were 

ol lawful ; yet wien they wo2k a pꝛejudice to a thiry perſon, an adton 

af 24 the Voveraigu of the hoiiſe and the hulband, to the value 
0 t ce, : L A | U p 


Win). 48 Tho Owvinary was fued, after the avminiſration committes, 
nuiſ:ator in plaint of a Debt fn London; and Nihil habet being returned, upon 
ſuggeſtion the debt was attached in the hands of one VV. who was in 


returned, non eſt inventus, and Oath made that tis Debt was vue; the 

laintiff had judgement and exerutton agatriff the ſafo VV. agatat 
whom the Adminitkratoz alſo bzings , who pleads tho'matter 
ſuprà, whereupon the Plaintff Vemars, and it was adjuda#d, that 
be would recover *'fo2 after ths adminiſtration committed, Dedt eth 
not either againſt o7 foz the 'Odbiriaty, and (indeed) it lay not at all 
until VVeſt. 2. 19. "which is within memoꝛy, and cannot make a tu⸗ 


231 Tome : And i ſtands not wolth reaſon', that the undue auings of 
ile frangers ſbould vebarre- the Plaintttte of his due Debt. | Toks 
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meiner the Copihold Tenants, who are ffrangers to the diffe⸗ 
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45 Lefſe foz life levies a Fine, come ceo, &c. fo-a Diſteiſoz: Co. l. 2.5 f. b 3. 


in Buckliys ca. 


Co. Inſt. p. T. 
83. U. 4. 


Li,z, S. 2027 
Co. ib. 13 6. b. * 


"of 


xd 


Dier.247.73.8 
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debted to the teffato2, and after four d#fanlts of the D2vinary, being 1 


145. b. 3. 


Caſe. 


Caſe. 


Caſe. 


6 The Reaſon of Max. 8) 


Co. Inſt. p. 1. 


Co. ib. 54. . 1: fg ſo penal unts him; foꝛ he ſhall loſe. the wardſhip both of the body 


Co.1.4.33.b4 3 Qn Eliz. by her Letters Patents grants the Dffice of the Came 
in 2Mitcons Clerkſhip of the County-Court of the County of Sommerſet to Mit- Cle d 


Co. l. 12. f. b. 3. 4 Jn Folters t Myles Caſe, P. 18. Elis in Com. Banco, Rot. & 20. ſt was Wie. 


in S anders 


Calin Ata Let the Yomage was jointly fined Ax pounds; becauſe len- 
3. in G0 my they wonlo not pꝛeſent accoꝛding to their duty, at. And ft wag reſol- Le. 
ved, that the Fine ſofmpoſed upon the Jurozs jointly was not legally 


87 Nemo punitur pro alieno deliflo, 


x In a Replevin, the Defenvant cannot claim pꝛoperty by his Bat. Replern, 
like 02 Servant, becauſe it the claim fall out to be falſe, he that claimg 
ſhall be fined fo his contempt, which the X 02d. cannot be, unlefſe he 
maketh claim himſelf; And, Nemo punitur pro alieno delicto. 

2 A Guardian ſhall not be puniſhed fo2 wafte done by a ſtranger, it Guardiy 


and ot the land, though the waſte be but of the value of twenty ſhil⸗ Wate, 
lings; and if that ſafficeth not to ſatisfte foz the waſte, then he ſhall 
recover damages of the waſte, over and above the loſſe of the ward, 
And, Nemo punitur, &c. 


ton, and then conffitates Acthur Hopton, Pigh Sheriff of the lame Coy. 
County, who grants that Office to another, and (upon Mittons comes 
plaint) it was avjiged that be might: And one of the recſons cf that 
refolntfon was this; That ii al wits to remove anp Plea out of the 
Con ty Court into the Common Pleas, the King calls the County: 
Court, the Court of the Sheriff; and if the Shcriff do not by fozce 
of ſucy wꝛits certific the Recozd, then ſhall iſlue out p2oceſſe of con: 
tempt againſt him and if the Recozd be fmbeztled, the Sheriff ſhall 
anſwer foz it: Any therefo2e it will be full of dinger and damage to 
Sheriffea, if others ſh U be appointed to kep the Entry and Rolls ot 
the County - Court, and pet the Sheriff to be liable to ant wer fo; them, 
as immediate Officer to the Court: foz, Nemo punitur, &c. And 
therefo2e the Sheriff ought to appoint Clerks under him of the 


Conaty-Tourt ; foz which he ſhall at his peril anſwer, ec. 


ſaid, that if Leſſee fo> years deviſe-his term to another, and makes his 
executo2s, and dies, any. then the executg2g make waſte, and after al. 
ſent to the Deviſe ;; In this Cate, alheit bet wen the c xecutoꝛs and 
the Deviſe that hath relation, and the Deviſe is in by the Deviſo; ; 
pet an ad ton of waſte ſhall be maintainahle againſt the executozs in 
the © nuit: Soltkewiſe if the Gꝛant of a Term upon Condition 
make waſte, and after;the Gzantoz, enter fo2 the Condition bzoken, 
the action of waſte wall be maintainabie againſt the Gzante& in the 


tenuit, &c. 30 E. 3. 16. accord. 1 


impoſed: becauſe, the refuſal ol any of them being ſeveral and per- 
ſonal, and the refuſal of one not the reſuſal of another ; the F ine ought 
to unde bern afſeſedupon them ſevexally,and not joyntly ; foz, if ſows 
of them div refuſe, and the ret were ready to paeſent,«c. thoſe that re- 
fuſen wereonely to bei ned. And theret. ze the Caſe put Priſot in 3 3. H. 
6. Bxamanation 17. chat if one of the Enqueſt eſcape, aſter chat they, are 
ſworn z. ſo chat they cannot give their yerdict, although the reſt did not aſ- 
ſent thereunto, yet all ſhould be fined, was utterly denied to be law ; foz 
Nemo deber puniri pro alieno delicto, whereunto he was neither party, 
top, aſſenting, noz conſenting ; becauſe then it might be ſaid, 
utillius fecit, Æmilius plectitur: And tt was ald, that that Caſe 
was either ill repozted, os ill pꝛinted. A | 
6 
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| At a ſtranger make waſte of: hisown w2ong-after. the wit ot E- F. N. 8.5: h. 
wk. qrepement deltvered unte the tenant, and againff the tenants will; Jn 
that Caſe the tenant wal not be puniſhed foz that waſte, 
J In a Court Baron, it tina he amerciey ede foz, one and f. N.. 75. 8 
the fame treſpaſſe, they ſhalt nat jopn in a wit de moderata miſerecor- 
ro fo2 they ought 7 be cn L a —— _ the 3 
committed; Ss it is alſo in a Plaint ſued by two, {f they be 
Jory 5 v3; fo the n retamenf ought to be feveral, and they ſhall 
not fopn in a moderata miſerecordia, becanſe the one ought not to be 
hated with the offence of the other: And theretdze the tourte in 
e Common Pleas ts, wden divers Defendants are amerciev, to 
mak# the EEreats of the amerctaments ſeberal? Atkewilk if vl⸗ 
vers Demanvants are amercied in a Plea real foz their Non-ſuft, 
they tet the Effreats ſeberaliy upon them: And in theſe Caſes, in 
7 6 qe Common e s, the courſe is, fo2 the Clerk of the Warrants . 
4 1 


4 topelfher't to the Clerks ot Ante, and they to the Co- 
. oo are fo affetre them, und then to re-veliver them to the 
Clerks ot the Aulte, and thep ts: the Clerk of the Wrarrants;'who. 


makes the Eſtreats,” and then one ol the Anfttces of the Bench, to⸗ 3 
e the Warrants, goes with the Noll of the Mr ac 
Etkreats into the Exchequer, and there puts them in befoze the Ba- 
tons ek thit Court krom whence they iſſue to the Sheriffe of 
every relpeatve County to be levied. foz the Kings ule, and the Df- 

- ficer in the Exchequer , that ſerves them, and ſo p2epared them 

- foz every ſeveral County, is called the 'Clerke of the E- 
alte de- 8. In an Audita querela bzonght by two, concerning the perſo- Co. Iaſt. p. r. 

. dtp, the Non-fatt, of the one is not the Non-ſnit of the other, 135... 

ur yerunſs it goeth by wap of diſcharge and freeing of themſelves ; ' 

ft. And theretoꝛe the nefault of the one ſhall not hurt the other. 3 

.. In Debt againft two Executdzs, one appears and confefſeth the Pier. 210. 23-7 

Atton, tbe other makes default, and-judgment to recover de bonis 34 

Teftarois, in both their lands; to which purpoſe: à Fieri facks ines 

| out tothe Sheriffe» who returns riens; but that he who made: default, 

bad waſtey befo2ethe receipt of the welt, whereupon u Scire faclas fl. 

ſued dat againſt him onelp that had waſted the gods, and he 
making default; upon Scire feci returned; -Execation was az 


. 4 


+ 
that he pjcr.r57 155 
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Wards) Hob,93. 
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Attoznep-poth wig his aas Ughe, . ba i the right 3 


Co. ib. 52. a. 3. N * 
{| ef 2 Leſs fo) {tfo make 4 der- orf F ment, and a Ph,  Artorneyty 
| * Attoznep to the l. eco ae Ln > > Aud the A eto: 178 deli, 
1.jppry accozdingly » natmit ub making. of Livetp , be 
Hall unter -fo2 the ebe Fe . be doth it u Anoth anothers 8 
CEE lite bana Frabald, whereof ta make Ainerp z. 
is ls xwiſe of Lell foz years,-becaulſs (in that Caſe) the. 
in the Lefſa2, and not in the Leſſee the Lefoz cannot do it 


Maenner to the Weller, ic. 

** At the L eſe: nake a veep of Feoffmeut,.. Ann a Letter of ft, Lebe fs 
taznep to the Lefle, koz pears to make Libety, ans he voth it ac- _ 
co2dtrigly ; thts hill not dzown os extinguiſh his Term, Wen din 
he dig it as a Minister to anothor , and in anothers right ;. And 
that ie accounted (in Judgement of Law) the ag ef tbe Feoffo,, 
ant not ol the LeCs ; neither bet doth the oe claim ang: 
from — Leſſæ, tc. 21 

4, the tenant deviſe , that- the Log ſhall | ſell the Land, am Dit 

- dfeth ; ana an th Ao: it, 400 let . vet. the @eignforp. = 
TO, remain 3. hecayſe. the Wozd ſel the, Land ta anot 


Co. ib. 88. b. 4, 'Guapaſay in ſoceage all not kozleit is. tereft. 1 „Pit, Guardian i 
un 63 attainder of Felony oz Treaſon; becauſs be bath othing Soap. 
ta bis an 92 hut quelp tothe ue, and tu the right of the heft; whoſe 


Guardian 


. & * Sale I R. 3+ CAPs 1. and befo:6 the Statute ot 8. 
* 21 ; 1 555 8. cap, 10.) e uſe had peviſed, that „ 00 * 


10 H. zc&q. fel C om þ 
7 anot the might da hs ſolp 


5 ak J gay Eg 4 An oit, and her husband w 
bern in hy the Deviſo r 6c, 
Co. ib. 113. 3.3 mak If a man aevile, that his E :cutazs hall tell his Land: IT $0 
this Caſe, the Executo2s have no Eftate. oz Intereſt in the. Laud, wah 
but 3 bare and naked hawex ; pet this Feoffment amounteth n 
tg. 7 s ba ta beit the Land in tbe K Nen & : koꝛ ber Veil it wm 
ter.droz 13. And the Feotfe Wall be in hy the Dept 
n 1 Welte e en 
dyby hig Executoꝛs, they map me 
Gene dal bein by the Devilos, ab-ngt by the ee 
ſupra . 15 
Coib.1t7. . wan be A 0h of u Mdialg fes lite, kb pears, 03 at hill vthe vin ., 
& 124.2. 4, Kc. Hillaſy-qurchoſuththe g fe,i6 the Tec entxeth ene Ir 
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bold the Lats; as 3 perquiſite to him amy. his hefres fo2 ever ; 
Fopthe:L aw refpeceth the quality and not the quantity of his Eſtate: 
Bat it a Biſhop hath a Utnein in rigbt of his BjQop2ick , and he pur⸗ 
eth kanns: and! the Bishop entreth, the Biſhop ſhall have his 
perquiſite to him und his Succeſſoꝛs and not to him and his hetres ; 
fad ideame into his bands as in anothers right 3 S it Exetutoꝛs have 
| a Gibein:foz- veares , and the Uillein purehaſeth Lanes in f@, and 
the Executoꝛs enter; they ſhall have a f@-ſimple , but it ball be afſets 
- * - ta-thejrrhands :- Fo2 they have it in right of the Cettatoʒ, ec. 
- p6IUGtlteiln may (as Executo:) have an Actionof debt again his Lic . 15 7, 7192 
„ Tod yr becauſe it is not to recover a deht to his-owne uſe, but to the Co. ibid. 124, 
ule di the Cettatoꝛ: neither pet ſhall the Lo2dtake-out of the poſſeCion Finch 27: 
ot fuckUiſiein ,' (who is Executoz) th gods of the deceaſed > becauſe 
he is pdflefled of them in anothers right: And if the Lozp do take them 
the Utllein ſhall maintain an Actfoy-of Treſpaſs againft him, and 
therein recover: damages againſt bim to the aſe of the Teffatoz, ic. foz / 
_ -—"- thep ſhall be aſſets:inhis hands, c. | 
larry no, 10 Man Exrecutoꝛ e Adminiſtratoꝛ ſueth an Acton, out-lawry Co. ibid. 128 
li, iu the Plaintitke ſhall not: diſ⸗able hint, becauſe the ſute fs in auter — 3 1 
droit, viz. In the right ol the Teſtatoz and not in his owne right: 
Am toꝛthe ſame a Papoz and Cominaity ſhall have no Acton though 
2 be out-lawed, xc, Do it is alſo of one excommunicated, | 
ut An Abbot , P2fo2, o2-P2tozefſe Alien, chan have Actons real, Cc. bid. a. 4. 
perſonal, , 03 mixt toʒ any thing concerning the poſſeſſions oꝛ gods of & b. 1. . 
his Ponaftery here in England, although he be an Alien boꝛne out of 
the Kings alleagtance; becauſe he bafngeth it not in his owne right, but 
in — ol his Ponaſterp, and not in his natural, but in his politique 
tapacitp. 
12 A'Ponke oz any other pꝛoleſſed in Religion within the Realme 
. ſhall have an action in come Caſe, as ff he be made an Executoz, 03 b. 
che de an Armintiſtratoz, he ſhatt-matntain an Acton, not in his 
owns right, but in the right of the dead: Do if a Ponke be made a 
Biſhop, 02 a Parſon, oꝝ a Micar, hs ſhall have an Action concerning 
his Bichoppꝛick, Parſonage , 02 Micarage, & fic de familibus : Likes 
wiſe an Abbot > 02 P2foz , 02 any other Soveraigne ol an honſe of Re« 
ligton 5 alheit they be p2ofeſt and therefoze dead in Law, vet by the 
policy of Law, they ate perſons able to purchaſs, and to implead and 
to be tmpleaded > to ſue and to be ſued, foz any thing , that concornes 
their houſe ; Foz, they do it in auter droit, and otherwiſe thefr houſe 
might bep2ejuvſced;, and other men alſo of their lawfull ad ions: And 
this ta the anctent Law of Eugland , as appeares by the Mirrour (c. 2. 
5. 14.) in theſe. we:ds Des bicus des gents de Religion, appent VaQion 
al Chieſe en fon noſme par luy & ſon Covent: Alfo if a Ponke > ec. be 
woiunvded;, beaten ,:tmp2iſoned, xc, the Abbot and the Ponke ſhall (in 
that Caſe) joyne in an Action again& the wꝛong doer ; and if the wꝛit 
be ad Damnum ipſius Prioris , the wait is god, o: if it be ad Damnum 
ipſorum, ft is god alſo: Likewiſe ff a Ponk be falſely and malicfonflp 
tnviced of Felony and Robery, and afterwards is lawfully acquited 
his @oberaigne and be wall jopne in a wzit of conſpiracy, oz the like: 
And what is here ſpoken of a man pꝛoleſſed in Religion, is alto to be 
anderfop ofa Nunne ſanctimonialis, mutatis mutandis. 
% 23 If A. be bound to the Abbot of D. A. is pzofeſſen a Monk in tha Co. bb. 133. ba 
lan. W's ovac fame Abbey, and after is made Abbot thereof, he ſhall take an au ion of | 
e debt againft his owne Executozs, c. | | 
nad * 140 Regularly in perfonal actions there all not be ſummons and Co. . 139.4 
ſeverance, foz the non · uit of my * non ⸗ ſuit of both, ec. * 7? 
2 | e 
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cal. „ Ab. —— — realty. anton ſhifiings Kent Lind 
in BevilsCale. and the L020 by fntroachment 4 vix. by the paymont of the * 
Tenant) happens tei of moe Rent: then be ought to hate, the % 
Law doth ſo g2eatlp fabour ſeifiug: and z that neither the 
Lenant no2 his hetre hall abo tbe ſeiin, ſo han he iucroachment, in 
Avowry: Hevertheleſſle, if am Abbot hold by feaity and Rent, and 
the L 00 tncroach ſuite by ſeiſis of the Abbot, gc. This ſeifin hal 
not pꝛeiudics his Succeſſos , but ai viſcharge. it: fo thete is not 
the lame reaſon of the Nedecen bathe Succeſſog.that ne is to An⸗ 
deettoꝛ to the heirs; ec. As it is agreed tn 4 E. a. Avomxy 204 
Co. Ls. 133. a. 1 31 Foz aſmuch as an Executoꝛ o Avminiratoz hath — the gans Freun 
in Turners ok the dend to his owne uſe, but in auter droit, to the uſe of the dead, Adi Te 
Cafe, he ought to execute his Office, and to adminiſter the govs of the dead |,* 
lawfally, truely, aud ditigently : lawfally fn paying all duties, debts, lavful 
and legactes, in ſach pzecedency;and oꝛder, as they ought-to be paſo 
by the Law: truly, vix. to convert none of: them to dis owne uſe, 
neither yet by any pzadice 02 deviſe to-barre oz hindgr anp crevitoz of 
bis due debt, but truly to execute his Office accozving to the truſt re- | 
Poſey tn bim; diligently , Quia negligentia ſeraper habet infortunium co- 1 
mitem, &c. * 
Co. lib. f. 133. 32 The Biſhop who is an Executoz appointed by the Law ; ts not our. 
b. 3. in Sir permitted by the Law to make a releaſe of debt a2 gift of gods :- oz = 2 
Jobe Nedbams he hatha Tpectat p2operty: in the gos of the dead fo3 the benefit of the {.,.6c1u 
Sue. dead, and nothing to his owne uſe 3; and it appeares in 9 El. Dier 253.“ the deal 
2 that the Oꝛdinarp hath not power ta give authozity to another:to-ſell Fraun 
tze gas ol the dead; becauſe he hath not any ſuch aathozity himſelie; x" 
0 And the atatute of Welt. 2. u, Bona deveniunt ad manus Ordinarii 1. 
diſponenda, viz. loꝛ the god of the dend: ** be is not much unlike 
(as to that purpoſe han Avminiſtratoz durante minore ætate, who 
hath ſpectal power committed unte bim to _viſpole of the gods of the 
dead; 
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35 In debt dub bp tis Exitirfotthelbils' bs meant be. Co. l fora; 
vered, and afterwards he, that was ſevered, dies, and the Delendant .;. in Read & 
pleads this in abati nent; An this Caſs the. witt wal no abate ; be: Redma ns Cafe 
cauſe either of them Aa in an others rights 7 1: 


89 The Law diF-favourerh other petſons; as Ville Bond- 
men, Out-lawes , Ex- leges; men in Etile „Aliens; and 


eſpecially Aliens , chat are enemies. 8 


„ 1 J ts pzincipal.Thallenge tothe Pol that be is a Wiltetitoz Bony- Co. Intl. p. f. 
man: Alſo upon the trial 52 8. of right  battails the ung dn 156. b. Fi 
" os a Free- man and no Uffiziq 03 Bond: nnn; Any rhis ts propeet 
electum. 
ke by the 2 4 Allein can bold nothing ( either Lend 6 Gods) in his vide Co. b. 117.23. 
| right ; foz, Quicquid acquiritur ſervo acquiritur Domino, &c. 
thi bo, 11K In the Reigae of KingElfrcd, and until 8 gov while after the Co. ib. i 28. b. z. 
h, Tenqusſt, Dut-lawry was eff;eyied in Law 4 grievous punftment: gs 
fo that none woas fa thoſe times out-lawed , ſave onely fo2 fflonp , the 
puniſhment whereof was death: And therefo2e in anttent tiuie ( as 
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e gfchedte , and not the King. It an Alten purchaſe a leaſe foz peares, 
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se be Common Law, 


hibitation, to the end he map uſe Perchandize and Commerce ; 
Yowbett ſuch an houſe alſo ff he return home and leave oz die, the 
Kfng wal have it, and not his Executozs , 4c, 


bm out 3. A man ſeiſed of land fn fe hath ine an Alten, that fs boꝛne out 

de kus of the Kings Ligeance, be cannot be hetre propter defectum ſubjectionis, 

a. albeit he is bozne within lawfull marrtage: And if he be made Deni- 

zen bythe Kings letters patents, yet cannot he inhertt to his father 

03, any other: But it is otherwiſe if he be naturalized by Act of 

1 koꝛ he is not then accounted in law Alienigena, but In- 
a. 


9 When an Alien is made Denizen, the iſſue, that he hath after- 
wards ſhall be heire to him, but no iſſue that be had befoze: Sollke⸗ 
wiſe il an Alien commeth into England, and hath iſtue two Bonnes, 
theſe two Donnes are Indigenæ, ſubjeds bozne, becauſe thep are 
bozne within the-Realme : and pet if one ot them purchaſe lands in 
Fe, and dfeth without flue , his Bother ſhall not be his heite fo2 
there was never any Jnhertitable blond between the Father and them: 
Jun, and where the Honnes by no poſſibility can be heires to the Father, the 
one ol them ſhall not be heire to another: At is otherwiſe of naturalt- 
zation-by Ac of Parliament: foz if the Father be naturalized by Par⸗ 
liament, the Jug had befoze tc. ſhall Jnherft : So ik an Iſſue of an 
Engli/h-man be bozne beyond Sea , and the Iſſue be naturalized by 
Parliament, he ſhall Inherit his Fathers Land: but ſo he ſhall not, 
although made Denizen ; becauſe no Alien naturalized by Act of Pars 
liament is to all intents and purpoſes, as a naturall bezne ſabjec; 
but fo is not a Denizen. £ 


10 It a man be ſeiſed af an Eſtate of fre- hold and inheritance in 
lands, et. and take an Alien to Wife, and vieth, ſhe hall not be en⸗ 
dowed neither ſhall the Baron be Tenant by the conrteſte : Powbeft 
it is otherwiſe in the Rings Caſe, «c, And Edmond the Bother of 
E. 1. married the Nacen of Navarre and died: Any it was reſolbed by 
all the Judges, that ſhe ſhould be endowed of the third part of alll the 
lands, whereof her husband was ſeiſed f&, 


ail of xx It fs a god plea in diſ-abflity of the perſon, that the Deman⸗ 
dant 02 Plaintiffe is an Alien vee, and this exception holds god in all 
Actfons both real and perſonal againſt an Alien enemy, but not abſo-: 
lutelp agatnſt other Aliens: foz the Law doth diſtinguiſh between an 
Alien, that is a ſubied to oue, who is an enemy to the Aing, and one 
that is ſubjea to one, who is in league with the King : And true it 
is, that an Alien Enemy ſhalt matntaine neither Reall noꝛ Pertonal 
Aaion, Donec terræ fuerint communes, viz. till both Nations be in 
peace: But an Alien, that is in league, ſhall maintain pertonal A. 
2 dions: Foz, ſach an Alien may trade and traficke , buy and ſell : 
H And then ofnecefſity he muſk be of ability to have perſonal Aatons: 
but he cannot maintaine efther real oꝛ mixt ations: So alſoan Alien, 
that is condemned in an inkoꝛmattion, ſhall have a wit of Error to res 

lieve himſelle, Et ſic de ſimilibus. | 
ning, 12 Jf an Alien that is no Alien Enemp, commence a ſuit 
the Tenant oꝛ Defendant may plead in dil⸗ ability, and ought 
at 1a to demand Judgement, Si il ſera refſpondue : But if an Alien 
Enemy bꝛing a ſait , he ſhall conclude to the Acton by ſaying, Judge- 
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The Reaſon of Mar. 
It is a 


1 t is a piineipal Chatlenge to the Poll, that the Juroh te Jun. 
an Alten bon; and that is propter defectum Parriz, oz rather lige 
anciæ, as Littleton hath ft , o2 Subjectionis, as Bracton. 

14 It is to be obſerved, that it is, nec Cœlum, nec Solum neither Ligeanee 
the Climate noꝛ the Soil; but ligeantia & obedientia, that make a ba N 
man to be a Subject bo2n ; foz if. enemies ſhould come into this * 
Aingrome, and poſſeſſe a Town 02 Fot, and have iſtue there, 
that idue is no Subject to the King of England, though he be bozn 
upon his Soil, and under his, both Climate and Pertdtan ; cauſe 
be was not born under the ligeance of a Dubjec, noz under the pꝛo⸗ 
N of the Ring. 

5 It an Alien ot a Countrep in league with the King come into 
this / Btngdome, and here commit Treafon, gc. he Wall be inviaey fo; 
ft, and p2oceded againſt, atto wing to the municipal Law of the land, * 
and the india ment ſhall begin and end as other india ments do; via. the 
beginning ſhall he. contra Dominum Regem, c. and it wan alſo end tna, 
Contra ligcantiz ſuæ debitum, &c. Only in the midie theſe woꝛds al 
be omitted, na: uralem Dominum ſuum, &c. as it was reſolved in Hill. 36. i 
Eliz. in the Caſe of Stephano Ferrara de Gama, and Emanuel Ludovico 
Tinoco, two Poztugals bom, who comming into England under the 
ſafe Conduct of Queen Elizabeth, and living here under her p2oteaton, 
foptred with Docs? Lopez, in treafon againf her Pajeftp : But-if an 

lien enemy come to invade this & aud, and be taken in war, he can- 
not he indid ed of treaſon foꝛ it; becanſe the invfament cannot con- 
clude, Contra ligeantiæ ſuæ debitum ; fo2 he never was in the Kings p2o- 
teckkon, no2 ever oucht any manner of ligeance unto him, bat malite 


and enmity; and therefo2e in that Caſe ſuch an Alten wall be put to 7 
death by Martial iam: And ſo it was in 1 5 H.7. in the Caſe ol Perkin . 
VV arbtck, who being an Alien bozn tn Flanders, feigned himſelf one of I FF 


the tons ot E.4. and invaded this Kingvome, with intent to take upon 
him che Royal Dignitp: but being taken in war, it was reſolved by 
the"IJultices, that he could not be puniſhed by the Common Law; 
bat beloze the Conſtabie and Parſhal, acco2ding to Partial. Law, 
and ſo he was, accozding to that Law, adjudged to be bang- 
ed, dzawn, and quartered; and was in that manner executed ac⸗ 


cozdingly. 

16 Everp Alien is either a friend that is in league, dc. 0 an e- 
nemp that is in open war, at. Everp alien enemy is either fo pro 
tempore, 4 tempoiaty enemy los a time, oz perpetuus, perpetnal: 

82 ſpecialiter permiſſus, permitted in a fpectal manner: An alien 
9 (to long as be lo continues to be) map acquire by gitt oz pur⸗ 
chaſe Lands, ac. but cannot hold them, he map alfo have Leuſes and 
Gaps fe Trade and Commerce ſake, maintain perſonal agtons, et. 
as is above-ſafo : But if ſach an Alien betome an Enemy, (as alt A- 
liens friends map) then is he utterly diſ-abled to maintain any 
action, oz get any thing within this Realm baut a perpetnal ene- 
mp. {though there be no Wars by fire and ſwozd betwen them) 
cannot maintain any Acton , oz get any thing within this Realm; 
ſuch as are al Infidels, which are (in law) eſtæmed perpetui inimici; 
becauſe the Law pefuming that ttzey win not be converted (that 

being remota potentia) bet wen them (as wich Devils, whoſe Sub- 

2 ras they are) av the Eh:tlttan-there ts perpetual hoſtility, and can 
Foz, as the Apoffletaith, 2 Cor. 6. 15. Qu autem con- 

— Chriſto cum Beliali, aur quæ 0 fideli eum infideli ? And the 


Law faith, Judzo Chriſtianum nullum ſerviat muncipium: Nefas enim 
eſt, 


uu 


ler 89. the Common Eaw. 


3 


„. 
. that he is extra Le 


eſt, quem Chriſtus redemit Blalphemum Chrifti in ſervitutis vineulis deti- 
nere, Regiſter 282. Infideles ſunt Chriſti, & Chriſtiangrum injmici; 
And herewith agreth the Bok in 12 H. 8. fol. 4. where t s hal den⸗ 
that a Pagan cannot have o2 maintain any -actforr-iit all: And upon 
this ground there is a diverſity. between the Conguetk of a Wing⸗ 
dome of a Chziſtian King, and the Congueſt of the Mingdome of 
an Inſidel: Foz if a King come to a Chaiſtian Ringdame / hy 
Conquett, tœing that he hath vitæ & necis poteſtatem; he may at his 
pleaſure alter and change the Lawes of that Kingdomte ; but ärtin 
he doth make an alteration of them, the ancient 'Lawes-thereof 
ſhall remain; Yowbeft, if a Chaiftfan King ſhould conquer a 
Kingdome of an Infivel , and''bzinx them under his ſabjecton ; 
there ipſo facto, the Lawes of the Infivel are abꝛogated: foz: that 
they be not onely againſt Chaiſttanity, but againſt the Law of 
God and Nature >: contained. in. the Pecalogue: And in that 
Cale, until certain Lawes be gſtahliſhed amongft them, the Ring 
by himſelf, oz ſuch Judges as be thall appolnt, ſhall judge them 
and their Cauſes, accozding to natural equity, in ſuch lozt as 
Kings in ancient time did within their Kingdomes, befoze any 
certain municipal Lawes were giben: Wat if a King hath a 
Kingdome by titte ok Defcent 4 there, ſ&@fng by the Kawes of 
that Kingvome be doth inherit the Kingdome, he cannot change 
theſe Lawes himſelf, without conſent of Parliament, tc. As 
foz an Alien Enemy, that fs, inimicus permiſſus, he is an Ene⸗ 
mp that comes into the Realme by the Kings Conduct, 4c. 
Vide 7. 4. f 5 7 7 


17 In an Acton - bꝛougbt by a Subject againſt an Alien, the Co. ibid, 45. 


n pleaded Subject ſhall pleas, that the Defenvant is an Alien bo2n. foz the 2.4. in Ealvind 


benefit of the King : to the end, that the King upon Office ae. 


found map ſeiſe that, whereok the Alien is ſeiſed oz poſſelt ., and 
alſo that the tenant may pield the ;ſame te ths King, and not to 
the Alien, becauſe the King hath right thereunto, | 


18 Jn an Action real againſt an Alten bozy, it is a goed plea in vier. 2. 83 
dil⸗ ability of the perſon to ſap that he is an Alien bo2n, otherwiſe 6 H.. 


— — xx perſonal : but againſt an Alien Enemy it is a god plea 
n oth. { 5 


19 A perſon abjured is dff-abled to fue any Action; foz Co. Iaſt, 


Out⸗lawed. 


gem ; and pet he cannot be p2operly ſatd to be 2. 4. 
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go As copcerniiig the ages of Infants, the Law vrdereth 
them in this manner; ; | oe 
Seven, fo the Lord to have aid for rhe marriage of his eldeſt 
| Gang heer of fat age. 
Litt. 5. 36. Nile, for a woman to deferve her Dower. 
I elve or a man to take the Oath of Alleviance in 4 Turn 
ot Leer ; and allo to binde à woman in matter of Mar- 
riage. \ | 
j 2 the age of diſcretion.z and therefore that a com- 
pyetent age to binde the man in matter of Marriage, for a 
Ward in Soccage to chuſe his Guardian, and for à woman 
- _ ts be out of Ward to the Lord by Knight- ſervice. 
Fifteen; for the Lotd to have Aid to make his eldeſt Son (of 
that 4 e) a knight. 1 ; 
Seventeen, for ati inkaut Executor to be out of the tuition 6f 
Adminiſtra:ors. ann e bo 
Eighteen, for an Infant to have power tomake a Will. 28 
One and twenty, their full age to make goed any Act they do, 
— for a mani to be ont of Ward to the Lord by Knight- 
er vice. 1 * n | 


Sola 1 A wife (whether the be fo de facto, 02 de jure) it the be of the aße v. 
4 1.6.3, 2 A uine pears it the time ot death of her ygsbimv, (hall be indowed Alahs 
ſoever het hhsbdifh ve; ei. Although he be but fohe pears donn. 


of what itt foever | * 
„old, tt, Anb we mut be l lo (atleaſt) to dave Bower; Quia junior 


non potelt dotem protheteri; — vitum ſutrinete; het obſtabit mulieri p- 
tenti minor 2148 vifi, Whbteiti 15 be vbſervev, that ulbelt Conſeiſus 

non concubitus ficit Matt imoniſun uns that a wm cannot conſent ve⸗ 

koꝛk twelve, dz à Maß vero zt fourtsch, pet this inthonte and inperfec 

mäkrfäge (front het of the pärties are unt of content may 

- biGagre) after the dent of the hu sans chan gie Dover to the Wie; 

and therekoꝛe it is to he accounted in Law after the death of the hul⸗ 

band, legitimum matrimottiuin; & kl ful marriage quoad dotem: Am 

(in that Cale) the Sichoß upon an Ine jopunes in 4 wit of Dower, 

Quòd nunquam fuerunt copulati legitimo matrimonio, ought te ekxtiſſa, 

that they were coupled in lawłul marriage, albeit the man were under 

fourteen, and the wile above nine, and under twelve. 

2 Af a man taketh a wife of the age ot ſeven years, and after alien The ! 
his Land, and after the alienation the wife attaineth to the age of nine yea. can 
years; and after the husband dieth: In this Caſe , the wife ſhall be after 
indowed; foz albeft ſhe was not abſolutely Dowable at the time of . 
the marriage, vet ſhe was conditionally Dowable, viz. if ſhe attained 
to the age of nine years, befoze the death of the husband; foz ſo Little- 
ton fafth 5. 36. So that ſhe paſſe the age of 9 years at the death of her huſ- 
band; becauſe by his death the poCibility of Dower fs conſummats : 
Soltkewiſe ff the Son envow his wife at her age of ſeven pears cx aſ- 
ſenſu patris, i ſhe befo2e the death of her hugsb ind attatn to the age of 

nine peats, the Dower fs god, xc, 
Co. ib. 78. b. . 3 The reaſon wherefo2e the Law gave the Parriage of the hetr-fe- 
Britt. 168.0 male to the Lozd, if ſhe were within the age ol fourteen, and that ſhe 
thonlv not marry her ſelf, appears in Antiquttp, viz. Pur ceo que les 


heires 
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+ aſſigned 


lde male. 


ſo the female 


Ahfentz 
Will 


Prequal par- 
un. 


No power to 
int before 
l. Baili 9 

Receiver, 


Wager of law 


ne Infants, 


Wt execut · 


heires feitales de hoftre terre tre ſe mariaſſent & nos enemys, & donc il nous 

convica droit lour homage prendre, ſi elles ſe pulſent marier a lour volunte, 
Kc. This fs u fpecfal age fv} an heit tumnle to be vut of Wato, it the 

dttath to it in the life-time of ber Aﬀcoito2 ; f61 at that age ſhe may 

habe 4 husband able to 58 Bnight-rervice, kt. 

A man (by the law) foz ſeveral put poſes hath d ders ages afligned Co. ib. 58. b. 3 

unte him, viz. twelve years to täke the Oath bf Auegtance in the Fir. 32 b. 
Turn bz L#t; fourteen; te tenſenk to Partiage ; foutteen, tos the 

heir in Soccage to thule his Guatötan; ans fuer@f'ts alſo atceunted Co, bb. 78.“ 4; 
his Atze vt diſctetion ; fükteen, foz the K ozd to habe als put fair fife Chiva- 

ler ; Under 21 to be in Ward to the Tozd by Kitight-ſervice ; ander Co. 1 6.75. b. 4 
tourtib n, fo be in Ward to Gijardfail in Dorcate ; foiirten; tobe out in che Lord 
ol Wary of Guardian fn Doccage ; and 21 to be dut of Ward td Guar⸗ * —.— 
viii in Chtvalry, and like wil to alien his lands, gods, and chattels: bj. m Doctor 
Aifo a woman hath teven Ages v4 bers parpetes appointed to det 20er caſe. 
bp law; as ſeven pears fo; the ond ts habe aid, pur file marier; nine 

to deſerve Dower ; twelve to conſent to Parriage ; until fonrt&n to 

be in Ward ; fourten tobe ont of Ward, ff ſhe attatned thereunto in 

the life of het Antettoß; Urte ko; ts tender yet Parttage, if the were 

under fourteen at the death of her Anceſts2, which was grante? by the 

Statute of Welt. r. cap. 22.) and 21 years to alienate her Lands, Gods, 

aud Chittels, Fitz. 8 2 b. & 149 l. 

5 An Intant, when he chan have attained the age of eighten years, Co. ib. 25. b.. 

nay make his Teſtament, and conſtitute Exerutozs foz his Govs | 


and 1 b 
6 It Perceners of full age of lands in Fe-ſtmple make an equal Co. ib. 170. a. 3 
partitfon, che that bath the leaff part is bound köz ever, as wel as in Lit. 5.253 
cafe of an unequal exchange; And tt the nnequdl partition be of lands 
n tall, be that bath the Wozit part is bound tor her life, but her iſle 
all avoto it, xc, . 
7 The Law hath pꝛovided foz the ſafety of a man c womans Effate, C, ib. 17 . b. 3 
hat befot their age of twenty one peors they cannot binde themſelves & Litt. 5. 239. 
anp Werd, 02 alten any lands, gtobs, oz chattels, berozs which age a 
man 03 woman fs called an Anfant ; Lfkewile ff befoze that age de be 
made a Bailfff 02 retelver to another, he is not chargeable in accompt; 
hefther pet tan he (under that age) be put upon an J iqueſt, &c. noz + 
make his lad of non-ſummons, nv} fn an ackton ot Dedt, acrd2ding to 
the Parime, Minor jurare non poteſt; pet the husband and Wife of fall 
Age fo2 the debt of the wife beſoze the Codettate, wal make their law; 
nd alto an Anfant, when he fs of the age of twelve years chan take 
the Path of Allegtance to the Ring in the Turn 62 Let; and this 
Was (as Bracton faith) ſecundum leges ſancti Edyardi, But (indeed) ſuth 
was the Law ta the time of ning Arthur, &c. 
8 It huſband and wife be both within * amd they by dE» iadent⸗ C.. b. 337.4. 3 
ed jopn mn a Feotfment, refervinga rent, the husband dfeth, the wife. 
may enter, da Have a Dum fuit infra ætatem: Bat ﬆ& the wers of fun 
age, lhe ball not habe a Dum fuit infra ætatem ko the non- age of her 
husband; albeft they be bat one perſon in law. 8 
9 An Adminiftratton durante minore ætate at the age of ſebentæn Co. I. 5. 29. be 
pears & the Infant, dfecato2 teateth, bdfoze hich age he cannot allent Princes caſe. 
ko Lejacp, N. Dowbeft if Feme be ſuch an Exectttrſx, and the bes 
tode ſeverteen take Baron of fall age, the Adminttkration alto in that 
* ceaſeth ; becauſz then the Baron is able td avmfatſter, as exetu 
2, UC, : 
10 Mt the Cemmon Ladd the fan age of the pelt feritale was fours C0.1.670.5.4 
ten, as appears in 35 H. 6. 52, and Litt. 22. and tf the were of the x 4 — 
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fonrt&n at the death of the Anceffo2, ſhe could not be in ward ; and if 
within that age, ſhe was to have livery at that age, ec. but now by the 
Statute of VVeſt. r. cap. 22. ik ſhe were under 14 at the death of her 
Anceſtoꝛ, the (hall be in ward till ſirtten, fo2 the Lo2d to tender mar: 
rtage; and upon refaſal to have the benefit of thoſe two years, but not 
to ha ve any fo2feitare of Parriage, et. E 
Co.ib.&1.9:92 11 Lhe Statute ol Merton cap. 6. Anno 20. H. 3. cannot extend to the 
b. 3. in Doctor hett female ; becauſe it ſaith, 14 & ultra, and ultra terminum ætatis ſux de 
Huſfeys eaſe, 21, &c. Which woꝛds mult be underſtod of the heir male, and not of the 
| heir female ; becauſe twelve is the age limited fo2 the heir female to 
nive conſent to marriage: but fourteen foz the heir male; and there⸗ 
foze that Statute gtves a fozfeiture incaſe of refuſal of Parriage up⸗ 
on tender to the heir male, ec. | 

12 By the Civil Law the fall age of a man o2 woman to alien, age by u, 
demife, let, contract, ec. is five and twenty years, fo2 then the Romans Civil Lan, 
Accounted men to have plenam maturitatem, and the Lombards at eigh⸗ 


teen pears, 


91 In things, the Law reſpecteth every thing, according 
to Worthineſſe. 
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1 Littleton faith, 5. 2. It a man be ſeiſed ok Lands in F &-finiple, Themtw 
and die without iſſue, Son prochein Coſein collateral del entire ſanke, &c. thictofdl 
his next Collateral Coſen of the whole Bl@d, ec. ſhall have it, as heir all i 
unt o him; whereupon my Lo2d Cook puts this Caſe; One hath il⸗ 
ſue two Sons, A. and B. and dieth: B. hath two Sons, C. and D. and 
dieth, A. parchaſeth Lands fn Fe&-fimple, and dfeth without iCae ; 
Jn this Caſe, D. is his next Coſen, and yet ſhall not tnherft, but 
the iCae of C. becauſe albeit D. be his next Caſen, jure propinquicatis, 
pet the iſſue of C. ſhall inherit, being the mo2e wozthy, viz. his 
next Coſen, Jure repræſentationis: And Littleton there meaneth of 
the right of repꝛeſentation: foz legallp, in courſe of Deſcents, he is 
the next of Blod inheritable , becauſe the moſt wozthy: In ſuch 
ſo2t, that all that Line of C. be they never ſo remote, ſhall inherit be⸗ 
fozs D. oz his Line: And therefoze Lictl-ron ſafth well, de quel pluis 
long degree que il ſoit, &c. And pet in the Caſe aboveſatd, if a Leaſg 
fo? life were made to A, the remainder to his next of Blod in fe: 
In that Caſe, D. ſhall take the remainder, becauſe he is next of 
„ Wlod, and capable to take by purchaſe, though he bs not legallip next 
do take as heir by Deſcent; And D. takes the purchaſe by the ſpe⸗ 
a ttal limitation of the party, but the Law caſts the Deſcent upon the 
Ss p. 116. iſſue of C. as the moꝛe wozthy, vc, ( Vide Finch, page 116.) So 
«Cont *5- like wile, the Blov of the Fathers ſive is moze wo2thy then that of 
n the Mothers ; the male then the female ; the elveſt Son then the 
pounger, ac. And therefoze thoſe ſhall inherit befoze theſe, and the 
female on the Fathers ſide, befoze the male oꝛ female on the Pothers, 
tit. Quod prins eſt, dignius eſt, & qui prior eſt, tempore potior eſt jure: Si 
quis plures filios habuerit, jus proprietatis primo deſcendit ad primogenitum 
co quod inventus eſt primo in rerum natura. 
Co. ib. 53-2,3. 2 Af the Tenant cut down oz deſtrop any Fruſt-tres groW-. 7,.., 6 
1 ing in the Garden 02 Oꝛchard, it is Maſte; but it ſuch Trees grow chand vit 
upon an ot the ground, which the Tenant holde th out of the Garden Ia 
oz Oꝛchard, it is no Waſte, | ay 
Ce. ib. 240 2.1 3 A dying-ſefſed and a deſcent, and not a vying-ſefſe and an El⸗ 4 Dent 
cheat, doth take away the entry of the Pils itæ, becauſe the deſcent is Ee. }.*: 
the woꝛthter title, ic. 11 
4 
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4 Fr is holden, that if there be Baſtard eygne ann mulier puiſat, and 
und. the Mulier be within age at the time of the dying ſeiles ot the Baſtard, 
— that neverthhleſe the Mulier hall de barred: becauſe the Jae of the 

e. gattdro is in judgement ot Law become lawful hefrs, andthe Law 
doth peeferre legitimation , befo:s the pꝛiviledge of Ynfancy- - 

des iv an 7 It fs regularly true, that Laches ſhall not pꝛejndice an Infant, 

= neverthelefſe Laches ſhall be avjunged in him, it he pꝛeſent not to a 

Church within ſix moneths; Foz, the Law reſpecdteth moꝛe the pꝛi⸗ 

vllsdge ol the Church ( that the cure be ſerved) then the pꝛiwiledge of 


Fafancy. 7 
lange and 5 Among the ſervices due to be perfozmed by the Tenant to his 
realy de 1. od, homage and fealey are of greateſt eſleme in the Law, viz; Homage 
onkieſt ſer- As the moſt honoꝛable and the moſt humble ſervice of reverence ( as 

e. Littleton faith.) And Fealty, the moſt ſacred, being perloꝛmed by an 
Lan, oath ; Amd therefo:e tho Law makes moze accompt of them, then of 
other friferfoar ſervices ; fo2 the ſeiſin of them is ſeiſtn of all other ſer- 
vices whatſoever, ans no viltreſfe fo2 them of any guds oz chattels (of 
what value ſever ) ſhall fn judgement of Law be d&emed exceſſive : 
Amd ulbeit the Lord diſtrafne fo2 them oftentimes, ſo that the Tenant 
cannot manure his laud, pet the Tenant ſhall not therefoze have an 
Aſſile de ſovent diſtreſſe, as he Mall have foz-Rent and other pzofits : 
oft ws Vide 28 Afi. Pl. 50. 11 H. 4. 2, 42 E. 3. 26. Br. diſtreſſe $0. 
"Mr of ing 7 When the Kings title, and the title of a ſabſect concurte in com- 
ud Subject. ger „the Kings title ſhall be pzsferred, as Weſton holds Pl. 
6 4656 - 
i ies 8 In all Caſes at the Common Law, when the Rings Title ac⸗ 
. by har erusd unto him by a Judicial Reco2d; (as Gaſcoigne ſafth, 9 H. 4. 4.) 
al Rerocdd by judgement of Recozd, there albeit, the King had granted an his 
nicoavey® = Skate over, vet the party grieved who is put unto his petition, and was 
- Re. fo have a ſcire facias agatnft the Patente, as in Caſe of Attainver , 
| | Recovery, dt. ( 44 E. 3. 22. 10 H. 6. 15. 21H. 7. 2. 3 M. 139. 
7H. 4. 27.) But where the King was onely entitled by convepance of 
Roco2d\ as if the diſleiſo2 hav conveyed the land to the King by fine , 
dev enrolled, oz other matter of Reco2d, there albeit the party was 
put to his petition againſt the King , yet it the King hav granten the 
land over , the diſletſ@02 he, that right had, might enter, 03 have 
his Action againſt the Patent : foz, a Judicial Roco2d is always 
p2eferred befo2e a conbepance of Recoꝛd bp aſſent), et. 

Common 9 A. By ded invented bargantes and ſels a reverſton of land to B. and 
prefered his hitres, and betoꝛs attoꝛnement of the Tonant, 62 enroll mont of the 
bor the dt · Herd (atcoꝛding to the Statute of 27 H. 8. cap. 16. ) levies a ne there⸗ 
n. pk to B. and his heires , and after the ded is turolled within 6 moneths; 

In this Caſe, the Conuſee ſhall be in by the ine, and not bp the An: 
dentureenrolted; Foꝛ, when ths Fe-(mpls paſſes by the fine to the 
Conuſe and his heires , the enrol mont of the dev'fiivented afterwards 

cannot deveſt and turne the Effate out of the Conafe, which was ab- 
ſolately eſtabliſhed in him by the fine : becauſs then, whereas he was 
inbefoze in le per, he ſhall be now in le polt: Alſo , when the Common 

— and Dtatate Law concurre, the Common Law ſhall be pze- 

10 When land is given to any erp2eſſe ſuperſtitious uſe, p3 
1 * by the Statute of 1 E. 6. cap. 14. without limttatton of any certainty 
dan u in, loꝛ thefiwing of tt, there all is given to the King by the ſais Aa: but 
neu, rl when a god uſe fs limites , and beſides a ſolaris in certain oda 
j jerftitions And towards the finding of him other things, as Boks, Bead, Wine, 
nenain. Veſktments, ec, are taeicè fmplyed and requiſite , Which ars * 
ers 
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4. 1. 


Co. l. 4.8. b. 2. 
in Bevils caſe. 


Co. l. 4. 55 2. 4. 
The Sadlers 
Caſe. 
Co. I. 4. v. h. 3* 
in the Sadlers 
Caſe, 


Co. l. 4.71. 271 
in Hyndes caſe 


Co. I. 4. 1 1 1. b. 2 
Adams and 
Lamberts caſe. 
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Caſe. 


9 
Co. I. 6. 45. b. z. 


in Higg ons. 
Eaſe. | 


Co, J. 5. 86 b 3 * 


Blumfeilds 
Caſe. 


F. N. B. 33. m. 


& 34. r. 


Co. laſt, p. 1. 
187. b. 3. 


there the King wal not have all byreaſon of the {mplyed ineertainty; 
betauſe à god uſe expꝛeſſed ſhall-be pꝛeterred befozeany thing implied 
nan incident to a ſaperſtittous uſe, ec. 


Co |. 5. 28. b. 6 
— | ſfate was bound in a Statute ſtaple, Oultre que il mad biens, &c. 


IJ he Reaſon of Max. ot ; 


11 In debt againtt an Avminitrato2 , who pleads , that the Jute: Joie | 
the paiable be 
Platntife replies, that there were Indentures of: defeaſance foz the other day 
perfo2mance of covenants, which are perfo2med huc uſque, the De» blade 
kendant demurres; And in this Cale judgement was given fo? the _ 4 dun 
Pl tor, an Obligation ſhall be paid befoze a Statute to per- Mau 
forme covenants, which per⸗ adventure will never be broken, but are ' 
things in contingency and futuro, and ſhall never barre any pꝛeſent 
debt upon an Obligation o2 other ſpectallp : And it was adjudged in 
B. R. Per totam Curiam H. 42. El. that a debt recovered in the Kings 
Court by judgment ſhall be patd bofoze a bond in nature ofa Dtatute 
ſtaple oꝛ Parchant : becauſe the judgement is a matter of a higher 
and maze wozthy nature then pztivate Reco2ys poztable fn pockets : 
alſo it ſhall be pꝛeferted befoze a recogniſance acknowledged in any 
Court by aſſent , which map alſo be pꝛivatelp done; And a judgement 
ſo given in the Kings Court upon 02dinary-and judicial pꝛoct ding, 
which remaine in the cuſtody of a ſwoꝛne officer, ate Recozds, which 
are pzeferred in Law befaze ſuch Statutes; Et non refert, whether the 
judgement 02 recogniſance 02 Statute be firſt, fo2 be the judgement 
firſt oz laſt it ſhall be firſt ſatisfied, xc, And ſo it was holden per cotam 
Curiam in Co. Ba. in Pemberton and Bartams Caſe, Pl. 32 El. Rot. 235 
Which ſee in the end of the Sadlers Caſe in the 4. Rep. Dier 80. 53. 

12 There are god diverũties bet wixt an execution not valuable (as 
of the body of the Defenvant ) and an execution, valuable, as of lands, tc. 
As if two men are bound jointlp and ſeverallp in an obligation, and 
the one is ſued, condemned and taken in execution, and after the other 
is alſoſaed, condemned, and taken in execution, and then the firſt 

elcapes, and the other þ2ings his Audita querela; In that caſe, he ſbal 
be barred to bꝛing that wait , until the Plaintife be ſatisfted ; Bo like⸗ 
wiſe ifthe Defendant in debt die in execution, pet the Plaintiffe may 
have a new execution by elegit oꝛ fieri facias : but if the Platntiffe have 
once execution of the lands of the pefendant ,' and after the lands are 
-eviced, there befoze the Statute of 32 H. 8. cap. 5. he hall not have 
any new execution; toz , the execution of the lands was valuable, and 
accompted in Lawfo2 a ſatistadion, and to (avoid inũniteneſte) he ſhall 
have but one valuablefatisfaaion , oz one execution with ſatisfaction 
at the Common Law: tc. S0 likewiſe, if a Uillein be delivered to 
one in execution, upon recovery in value, and. after the Allein dies 
without ICae, vet the Defendant hill never have any new execution, 
becauſe his firſt execution was valuable, and by the Law a man ſhall 
have but one execution valuable, gc, "> 
13 A two Difters have an-Advowſon , which happens to be void, copewul 
the elbeſt S iſter mall have the firſt pzeſentmont , and ſo the Baron of the gl priſe 
eldef&'Stfer ( if he be Tenant by the courteſie of the Avvowſon ) hall by wo: 
have the firſt pzeſentment, and the Tenant in Dower ſhall have but 
the third, Ec. And if there be mos Sifters then two, they ſhall pꝛe⸗ 
ſent by turne actoꝛding to their ſeveral ages, viz. the eldeſt firſt, the 
ſecond next, the third next, ac. | | 
14 Two Femes jointenant of a leaſe foz peares , one of them taketh 
a husband and dieth, An this Caſe, the motty of the term ſhall goto the 
ſyrvtvo2 > and not to the husband : foꝛ, allthough all chattels real are 
given to the Yasband , it he ſurvive : yet the tur vivoꝛ betwen tbe 
jointenants is rhe alder (and thereleꝛe the moze wozthy) title, and * 
F e 


An Brea) 
valuable oi. 
withou lu 
fa&ion, 


lar 
fit 


1 AX» R. 
te marriage the Feme continued ſote poſſeſſed : to iff 
died ; and the Feme ſutviped, the Keme ſhould ha 

Ekecuto ib ot the hue hand: but other wile it is of 


' Lawfthefeoffement grant oꝛ demiſe of the feoffs , who were o 


the Common Law. 352 


N 1 l gods, 5. 
1% At the re be thre Bzethzen«etheyougeC-holvejh, land.inſoccgge,: Co. ib. 88. 2.3. 
and bath Iuue and dieth, his Iſſue: within the agg ares z 
this Caſe, both the Uncles are in equal deere; and pet the elde ſhall 


de Guardian: becauſe in equal negr the Law paefecretb.binvgs the 


moꝛe wozthy. ii ee 207 en e ene e uz 2.0. 
16. At the Common Law if Ceſuy;que uſe -andjhis.Fecfites one in Co. 1.2.3 5.6. 4 
- feotmont grant oꝛ vemiſe genexally this Walks hy canſtrg in Sir Nor- 


land Heywarde 
aſe. 


23 
* 


of the lam, and pale the: E ſtate bp the Common am, not bp . 
que ue who had nothing but a truſb and conſtdencę and derived onely 
his authoꝛity by the Statute of 1 R. 3. as it is agreed in 21 H. 7. and the 


Common Law in ſuch Caſes Gall, be by its one conſtruaion pꝛe⸗ 


terre betoꝛe the power ol Ceſtuy que uſe, given onely by. Statue. 
171 Mide M. 44. ex 12. 195 24 S667, 590265 i $2318 J&E 4 , 
18g Recoꝛd of the C. B. be removed into the K. B. foꝛ err024. 92, Pier 32.6. 28. 

the like, the C. B. cannot wzite to the r feng, becauſe the & 25 U. 8. 

K. B. is an higher Court then the C. B. hut the Recoꝛd onght to be 

firſt certified into the Chancery by Certiorare and ſhen to he ſent from 

the Chancery into the C. B. bya: mittimug: Holwbeit, it it were an 


"1.- - tnferfourCourt,the C. B. map wait toit ton any Reco2d, c. 


-4-. Acceptance of Rent he may have a wait of 4 


19 Tk a man be entitled to have a wit of eſcheate.aup he after wards | 
accepb the Bomage 02 fealtp of the Lanant, he wal get aſter, ſuch ace 7.0." ** 
ceptance have a wꝛit of eſcheate ; M beit ( in ſuch Caſe) after the 
ga becauſe Homage 
and Fealty are folemne and moze worth tees then reut; aus 
therefoze the L oꝛd doth reſpect them moꝛe, then it doth that, Vide infra 
Max. 117. Pl. 50. T F 4 G which was Atti be 
20: Na Statute makes a thing an offence , which was not t . | 
Common Law, and inflict a penalty fo2 it ta be recovered in ang ot Ins. 
the Courts of Recozd , ſuch offence 03 penalty is not determinable in 
any other Court, ſave .onely in the four nſuall Courts at Weſtm. 
Powbeit + where no Court ts limited , the Aiug wal have his pꝛeto⸗ 
gative in any Court, why ee 


HZ £523 SEG 


92 The Law reſpecteth life and liberty moſt, and the: 
Perſon above his poſſeſſions, vat 


1 It a Uitiein (as Executo2 in mothers right, xc.) bzings an action op L 


againft his Lo2d > if the A 02d in his plea make not pꝛote ſtation, that 4 b. . & 126 
he is his Uillein, ec, the Uitlein, wall be thereby enfranchiſed , albeit a. ,, 
the Ilſue be found foz the Lo; And this is in fayorem libertatis. _ 
2 Jf a Uillein ſue an ad ion of Treſpaſs oꝛ other action againf his 8 
Lo2d in one County, and the Loz ſaith, that he ought not to he an? 
ſwered , becauſe he is his Willein regardant to his mannoz in anot 
County, and the Platntife ſaith , that he is fre and no Willein, th 
ſhall be tried in ths County where the Plaintite had conceived his A- 
tion, and not in the other County, where the-Lo20 ſaith he is Uil- 
lein; And this is in favorem libertatis, fo}, impius & crudelis indicundus | 
eſt, qui libertatis non fayet: Angliæ jura in omni caſu libertati dant favo- 
rem , ſaith , Forteſcue cap. 42. | | 
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Co. ib. 137. b. 2 


aw * 1 5 in frrorem libertatis, — 


Finch, 29. 


| * 
* Rik Low 8515 —— en 1 e 
o. ib. 13 7. b. 4 an a 0} a leaſe 102 Peares, Ec, the eln is t en⸗ | 
add te Shen 2.645 dablev the Uſtiein to have an Aaion de — 
Hitt as atimttp „ t. 6 g the Uillein a certain and ww 
op Eft in ne (SR Fee chin 
t ment p vuriag the years : And 
Z ben be mave i de withot dev, yet it is an Entranchlle. 
ment 02 Ever '' 
co. b. 139.3 5 Ins wnlt 4. rive habends,, non · lutte alter apparenes is peremy» Now 
* Fr. N B. fo2y-; ke thereby the Gillein is enttanchiſen: And lo it is if two be = 
78. f. 7 l in nativo habendo, if one be non⸗ſuite, that is the non⸗ſuit "* 
| 8 ſovorancevoth ipe in tbat Caſealthongh it b ud 
. 1 8 3 + fayorem libertatis; fo2 , — a — pro- 
not ſuit attet apps et is not peremptozy , neſtheris the non» 
f r r both. 
Eo. ib, a. 3. 6 Jrisf nit in 2 mutver, rape, robberp, &; after ap? 1, 
1 is petimptojy; ans this is in fayorem vice ; fo2 fl the Beten, 2. 
be athufttev}, and take oat p2orece upon the Statute of Weſtm. 2, em 
cap. 12. 42 the Appen ant and Abctto2s, oz if he purchaſe his o2t- 
mo fo2 that taute he map be non · ſuit, ec. 
1 2 Law and the Wiſsbdi of our Anctents have al ways hay 80 
nnr bo buch er „that in ant tent time maunmiſſions qed to n 


de made w Lids of wess deale of Cotemony and ſolemnity, as appeares 
in 1253 Rubro cap. 77: - where it fs ſaid ; Qui ſervum ſunm liberat yin Ec 


cheſti vel Mereat vel Cotnicaru vel Hundreds coram teſtibus & palàm faciat, 
& libers$ & Vins, &pottaItonſcribit apertas , & lanceam & glad um, vel que 
| liberorum artna in manibus ei ponat, &. 
Eo, bid. 139, 8. Lye Law voth tentet much the liberty and fceevome of the 40 
r amn kennen But elpectMy dt a Commialty, as ff n Lozdof & beats 
5. 209 anno will pzeſcribe , that there is a Cuſtome within his Pannoz mmi 
that every Tenant, that marteth his Daughter to any man with: * 
2 the oe ar ſhall pay a fine to the Lo2d: this is a vofs "9 
mam t do edery Frie- man map ttarry his 
— to whom he and the pleafeth : And cherekoꝛe to claim 
ſuch a fine by a general Cuſtome within a Pannoꝛ, ts againſt the 
kreedom of a Fre@e-man : that is not bound thereunto by particular 
term, tenure ec. Bowbett ach a Cateme Win hold amongſt Utl- 
dz among Fre-men, that holds in Willemage oz baſe te- 


- nirte , ec 

Eo 3b.1 56.b.1 * tive Common Law, aport an indidntent o: appeal of TLreaſon, perenpm 
F PFetony the Pbifolter mige (in favorem vitæ) challenge peromp: Chu 

2 ve 35. Whfch was undet the number of tha Juries; But by 

1 tute tt 22 H. 8. cap. 14. ide Humber was reduced to 20. in petty 

? e and Feloap, und in Caſe ot high Treafon, and 

8 i won, 2 was takeaway by the Stutute of 33 

| $.cap.23. and ter wards dy the atute ol i & 2 Ph. & M. cap. 10. the 

Comet Lat wers revived; o that notes any Wrowfon the Pdf» 

toller thin have his challenge to the number or thirty five, as _ 
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Ann lait was relol ven hn the Juſfices; upon conference bet inan them 
in the Cale ot Sir Walter Raleigh, uno George Brachs. And albeit the 
Ollunder be not arratgned upon the Crime it ſelf; but the (Cue:fs joyn⸗ 
ed upon collateral point, yet ſhall the party have: ſuch challenges, as 

alu stato: As ita mn be outlawed foꝛ Tteaſon oz Felony. at the 

Kings ſult, and the party foꝛ avoyding thereof allengeth Impziſonment 
on the like at the time et the Out-lawry : * In this Cate „ although) 


of A 5 | 

uf tze Ane be jopned upon a collateral point, pet ſhall t he party (in favo- 
v. %% r  reimvirz) ha ve ſuch challenges, as il he had been arxatgned upon the of- 
x tener it tell becauſe this alſo (hya mean) concerneth his lie. „And 


it is ty be duler ved, that this kinde ot challenge is called peremptory, 
becauſe the party may challenge perempto2ilp upon his own- diſlike, 
without ſbe wing any canſe at al Howbeit, it the Defendant chal- 
flengeth koꝛ cauſe, he mat ſhew the cauſe p2eſeutly,:and then alſo. al- 
bett the Auroꝛ be tried indifferent, yot-may the party afterwards -chal- 
lenge him peremptozilyp: And all theſe; pefvilevges concerning 
Challenges are granted to the Metendant in fayorem vitæ, e. 

10 By the Law of England, a Jury alter their evidence given upon 
the tue, ought to be kept together in ſome convenient place without 
meat oꝛ dʒink, fire 03 candle (which ſome Books call impaiſonment) 
and they are to habe no ſpxch with:any, unleſſe it be the Bailiſk, and 
with him onely after they are agreed: When they are ſo agreed, they 
may in Cauſes bet wien party and party (if the Court be tiſen) give a 
pꝛivy Uerdic betoꝛe anp of the q udges of the Court, and then they 
map eat and d zink, and the next moaning in open Court thep map ei⸗ 
ther affirm, oꝛ alter their pꝛivy Merdia, and that ſohich is given in 
Edurt ſnall cand. But in criminal Cauſes, which concern lite and 
member; the Jury can give no pꝛivy Merdia, but must alwayes give 
it in open Court, and car at be diſcharged hy the Court, od An 6» 
ther, until they have given up their Mer did accozaingly> 462 5:44 


takeaway the ſeiſure of the Jnfant » and this is in favorem libertatis : 
Ho if an Inkant bꝛing not an appeal of the death of his A with⸗ 
in à pear and a dap, he is barred ot᷑ his appeal fo: eber; and this. is in 
fayoren vitæ, foz the Law reſpects moze liberty and life then the pꝛivi⸗ 
ledge ok inkancp. | "AY 
, 12 Doubt oz fear that concernes the ſafetyof the perſon ol a man, as 
Battery, Paheim, Ampꝛiſonment, Death, ec. is ſufficient cauſe toex- 
cuſe him from going upon the land to make hie Claim, ſo. that he ap⸗ 
pꝛoach as ner the land as he dare foz ſuch doubt oz fear; but fear of 
having his houſes burnt, o2 of the taking away oz ſpoiling of his gods, 
is no ſufficient cauſe to excuſe-him; becauſe he map recover the ſame, 
02 dammages to the value thereof, without any coppozal hurt: And 
thetefoze in ſuch Caſe he ſhall go upon the Land to make his claim, 
c. Talis enim debet eſſe metus, qui cadere poteſt in-yirum conſtantem, 
& qui in ſe continet mortis periculum, & corporis cruciatum: Et nemo 
tenetur ſe infortuniis & periculis exponere, | 2 
13 Ik a man be out-lawed, there is two manner of w to re⸗ 
verſe it, viz. by Plea, oꝛ by wzit of Error, by plea, fo when the De« 
kendant cometh in upon the Capias utlagatum, &c. he -map ,by., Pes 
verſe the ſame foz matters apparent, as in reſpect of 4 Supe: 
million of -pzoceſle, variance, and other matter apparent in 
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Ay plea, 
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to he do it the ſame term, as ſome hold: But fo ang matters in 
kad, as Death, ee. Service ol the e be Ya 
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Co. ibid. 158 
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| &lbery 11 "Regularly no Laches ſhall be avjuvged in an Anlant, vet it an *. ibid. 227. 
; goin Infant hath a Uillefn; that is flev into ancient Demeſne, and he claim 
mene. him not within a year and a day; that Non-elaim of the-Willetn ſhall 
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Finch 29. 
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Herberts caſc, 


Co. I. 4. 40. 2. 3. 
Darleys Caſe. 


tion; but wits onely (in ſuch cale) to/have execution, either t his 


 dythe g 


The Reaſon of 


yv2iven to his toꝛſt of Error; Nevertheledie , n Caſe of felony , he 
plead theſe matters ot᷑ fac aifo, ans that is in farorem — 
14 An expreſs: manamiſſion aw Hats feet ye avi 
tion fabloguent ; Foz, once tre tn that Cafe and eber rie: Aud: this free 
in favorem libertatis t At ts otherwiſe of n Convitton p2ecevent in the | 
ſame Cas ec. | 
5" Whole of a mantis fo pꝛectoua in the eſevfthe La that it Lie my 
— — waß ot plea ) e fulttde in the bling on deathiofa Aale 
eee een m_ be recetver ( _ werebp © 
wr be nd ) to ge the matter iu evivence , as to ſay, that it 
wag ſe defendends,” dy fn — of bis houſe in the night agatutt 
Theeves, and Robbors, en the 
16 The liberty of a man is ot lich high — Arthecc, 
of Lato, that he couly not (at the Common Law ) be impzifoney, un. aig 
leffe he were gullty of committing fome ko2ce; wos the Law, being the 2 
p2eferver-of the Common peats of the Land , abhorres an tente, as © 
one of her eapital Onemtes ; any therfoze as concerning fach as:commit 
fo2ce , the Common Law fabjocotheir bovies to emp2ifoument , :ag 
r Sxecutfons e Law , whereby — 
nt they hade made agrEmettit with the party, and fine to 
wer Au ; 2 which caale tt is a Rute n Kaw, wet mad Action 
Date vi & armis, a Capias lies, and whete a'Capiss lies (np3oceſs, 
there after judgemont a Capias ad farafaciendum lies, una thert᷑ aiſe the 
King fail have a Capias pro fine And with this agres 8 H. 6.9. 35 H. 
6. 6. 51 B. 4. 22. 40. B. 3. 25. 49 B. 3. 2. and divers other Buhs: 
But (at the Common Law if common Perion hav ſued a retogni. 
fanece> d ſudgement fes debt oo amages, he could not have the dot 
of the Deen dant noz his lands ( antefle in ſoms ſpecial caſe ) in epecu- 


god and chattels by keri facias, 62 of his gratne oz ether pzeſent p28» 
fits # the land) by lovari ſacias; both . whith watts 
were to ben within s pero after the javgement , 92 recogntſancs 
acknowftbged> any if he hav nofther the one oꝛ the other within the 
— Blatntiffs 6) Conuſes was then pat to his wilt of debt, x. 
And! the Ststute at Weltm. 2. cap. 45+ A ſcire facias was given, 
and by cap. +8. cum debitum Feerit recuperatum , &c. an Elegic of the moity 
ol the land, which was the firſt Ad, that ſabjoctod land to the oxecu- 
tion of a judgement ; 02 recogniſance, and with this agrees F. N. B. 
265. q. And then by the Statute of 13 E. 1. de Mercatoribus, 27 E. 3. 
cap. 9. and 23 H. 8. cap. 6. In cafe of a Statute Merchant 02 capie al 
the lands , whieh the. Conuſoꝛ had the day of the conuſance , ſhall be 
2828 in whoſe hands ſot ver they come, æt. Alto dy the Statute of 
— cap. 23-and bf Well. 2. cap. 11. A capias was given in ac⸗ 
compt ( & at the Common Law p2oceſſe in accompt was viſtreſte ini. 
nite) and ter by the Statute of 25 B. 3. 17. the lie pꝛoteſſe was gt- 
ven in the debt, as in accompt befo2e/ which t wo last rot ited Statutos the 
body of the Detendant was not itable to the execution in accompt oz 
debt ec, * nefther pet was ie land liable in debt as afoze-fafo , ſave in 
the Kings caſe, and in the caſe ot an hetre in by defcent, and chargeable 
fratfon ofhis Anteſtoꝛ, tc. 
Jn P25 E. Wotherel bꝛings an appeal againff Dorley of murder Lie ful! 
defanver 'Pleads not gntltp, and he was found gifity of domicide, be w 
ad tits Ctergy: -andafter he was indicted of murder, and thers- ar 
arrargie af thy ſaft and he pleaded the fozmer conditfon . 
;at the late fhe party: And it adjudged a god — 
Atte of a mai is ſo pʒecſous in judgement of — it 
alt 
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the Common Law. 

man inst be ttulce put in feoparny fas one am the ſame offence; The 

— in Brooks Cate, H. 28 El. and P. 39 Klin Vaur big Caſe, 

J. 4. . 

ere Aa, that a man d non ſanæ rnemorix doth , ther ton · 

I cernes his life, bis lands, os bis gens; aiſe-every A, that he yoth, 
an is einn done in pais 02 in a Cbutt of Neceꝛd; ee al 
e tn a Court at Meco2d coucerying bis lanos and gods, bf 

any ai othor/perſoug fox ever; Alſo al gas, 


nd 


yimſelfe onely during his lite, and in come caſe ſhall bind fo2 aver, Ec. 


nett he kin a man > and thereby-rmmake bimlelle cubzea to be indiaed 
i 0 mutder, c. FS 
* Lawfarpaiſeth thblifeuf amans that it indigeth grievous 
ent upoa them that ars gailty of ta hing aw and oping 
3/163 the anatefacto} in that cafo ſhall 2. Loſobighty;; 2. Lols it after 
an minions any odioug'mtanner , viz. hy hanging, oz he hall be 
xt heaven and earth;:as nnws2;thy of both; 3. Yo chan 
loſe his blond, both in reſpec of his anceſtry ( fo2 tze is et med as 
a Teve-filus without any Anceftm) any alſo in reſpect of his poſte- 
pity , ten his bons is co2rapt ,- awd he leaveth-hehind him neither beirg 
no poſerſty; 4. Pe 1oleth his lands, 5. Mis gads, den in uch 
tale Ata the King Wall have Annum, diem, & vaſtuna, to the intent that 
his Wife and his Child zen Qhould be caſt out , bis houſes dowoliſhed 
his tres eravicatos/and ffockt up, his meanowes b2okew up and 
—— and al that he hath io bis comfort; deligbt, and tucenancs, 
ed and veffroped; becauſe he hath in ſuch a felonjous manner 
offonved againſt the Law, and all this ts, eee 
omnes per veniat, c. 
nn. 20 The Law ſo pꝛobideth foz the pzeſervationala mans liberty tbat 
caſe id general arrest is dmed ie gal without ſhowing 41 — 
dey- nile Whoreko2e he is arreſts; Aus therefoze the he ricke o 
dy bis antho2zity which makes an arxeſt of the perſon of anather, ought 
upon the arreft to wew at whole ſait out of what Court, to what cant 
he voth it, and when the p2ocefle is returnable tothe intent that, if it be 
anepecutfver, he may pay the money, and lo free his hem frem 
3:fſoament * and if it be upon a meine paocefiamay either agree; with 
the party, oz pat in balls accoꝛding to the 1 — ns. 
rente accoꝛdingl p, te. 
Coll. of 117 An A of Parliament, that gives power of imp2iforument aoght 
cannoc fo be Trialy taterpꝛeted, to p2eſerve (as much as may be ) the liberty 2. 
i of the ſubject: Go the Ac of 14 H. 8. cap. 5. which gave power to the 
P2efivent and Ceonſp2s of the Collodge of Phar ians in London toim- 
pion, was fo ſtriaty and itberally to be underſtunp, that the Gaoler 
was not therobp bound to vet eite ſuch as they hand commit unto bim: 
axes that becanſe tbere was no clauſe in that Statnte to give him power ſo to do; 
a re Am therefo!e was the Statute.of 1 Mar. cap. g. made, which commands 
the Goaler to recefve them upon a penalty, ec. And pet the tecsit of 
che Goaterx (in that caſe ) ſtemes to be a neteſſary incisent td the 
power 
the ſabjec, and they had not ths autho?itp of any Court ta commit anp; 
2 fuch as t — anne 1 
p2ovilfon > of Parliament 10 t parpole, ccc. 
23 A Mayen and Comtnalty, it. map maks by Laweoauy Con: 
* fitutfons foz the god oxvering of their Topozation, xc. any meis- 


levied 
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Co, ibid, 124. 


in 


he Caſc. | 


_ concerning bis lan and gans in pais, in fome caſes £ —— 7 6 


But as fen dis tüte the Lam af England is , that be man not joſe. that 


Co. ibid. a. 4. 
in Be verleys 
Caſe. 


S0. l. 6. 5. a. l. 
in the Coun- 
teſſe of Rt: - 
lands Caſe, 


Co. lib. 8. 120, 


2, 3. Doctor 
Ru Caſe. ; 


ven them to impꝛiſon: but tnregarv it concerneathe libevip ot 


Co. lib. 5. 64. 
Clerks Caſe. 
Er Co. 1.8. 127. 
b. 1. in the eity 
of London 


" Afifct a reaſonable pecuntary penalty foz the due obſerving thereot᷑ to be * 


levied by diftreſſe , 02 recovered by Action ol debt, ec. Bat they tan 
not inflit penalty of impzifonement : loꝛ ſuch a Conttitutton 02 Dzat- 
nance , which trencheth upon the liberty ef the fubjed.,. is fot favon, 
ted in Law, andbeſtves it is exprefſety againſt the letter of Magna 
Carta &: 29. Nullus liber homo impriſone cura Gr. „„ 
C6.1.8.60.2.3, . ; In an Appeale of Death Mobber, en aug other Appeals ibi 
in Bec chers of Felony 02 of Pathent, If the'Piaintiffe be barrep> oz non: nit, gad da 
Caſe, 02 if tis Writ abate by bis owne defanlt;he thall be fined and inpriſens a 
ed, 8 H. 4. 17. 20 · lo the malice is moze venomons'; which concernes 
ä life and member.. Arnt. ne 
F. N. B. 68. c. 24 In à Homine replegiando if the Sheritte return, that the De- Aci; 
fendant hath eloigned the bovp orte Plaintiffe, ſothat he cannet „ien 
make deltverance, tc. Then the Plaintiffe ball babe a Capjas n **lcir «1; 
Wirhernam"to take the bob of the Wefendant; and wal detaine ba. 
him; gc until, ec. bee Pere at the Realme 02: other commgy | 
Peron: And if the 'Dheciffe return non eſt inventus, upon that 
Capias in Withernam ofithe Body, then ſhall the :Plaintiferhave 
a Capis in Withernam df the gods of the Defendant; ec. Anm this is 
in fivoren libertat is. ad „ £1074 nd 9094 
F.N,B.78c,d, 25 a man Tae ſpectall Writ: ve 'Nativo:!habendo -againg Bu wo i. 
' two ,*thetwo may joine in a Atit De libertate probanda note {fit 
withitaribing thole ſeberall Mrits: And a way. ſhalt not-joing OY | 
above two UMilleins in a Mit De narivo habendo;; Wut-mb3e may joflng 
| tn a libertate probanda; And that is in tauorem libertaris 9 wt 
F. N. B. ibid. .. 26 Ja: Wit Des nativo batzendo it the -Plaintiffe after: Apr Fand 
peranes departs in bifpite of tue Court, 02 faith he will ketch his ==: 
Counſel, and after being demanded makes default; An- p15 
Cates the Utlein Wall be Enktanthiſed fo! ever: Do aifo:fall 
he be upon a Retraxit, when the Plaintiffe ſaith he will purſue his 
Write tartzer, Eatifi qua ſuprà c: rr 177 1. ++ 
F. N.. ibid. g. 27 Ar 4 Fran marry a Rette, the call be free fog over, u f 
" albett tho Baron die and ſhe: ſutvive, And this (as Bitz notes aut ot — 
Britton t in favorem liderraris, foz:a Free Woman all not be a Ml. a Fr nu 
lein by taking a Uillein to Pus ban. 21 rrogr; 
F. N. B. 99.9, © 2® Aa man mu A Writ. of Monſtravit agaiuſt a Baill upen Noni 
the Statute of Malbridge cap. '23 f with purpoſe that the - Dheriffe if the 20 
ouly” attache ' yis-Bivy to being bim to accampt, when as-he bk 
hath kutkictent Lands in another County; by;wbich: he map; be |" 
made to anſwer by Writ of Accompt : In that Caſe-,. the 
-Defenvant: ſhall/have: a: Writ of viſceit againſt the Ptaintiffe that 
_-* - JuestheMonttravit;: foyfo long as he hath lanns, his bod in that caſe 
Fs -onght not to be attached; . - 122 237 Ge? * 427 23-29 : 
Finch 29. 9 a Man 0 Feare-> oz in Simplicity will. Confefle Conti 
-bimſelfe. guilty vt u Felony , vet the Judge muſt not Recoze #fFclom 
that Conleſion, but ſniffer him to plead not guilty, And that is ben. 
in fuvdrem vit. aach; 8 Be 37375 g 
Co. Inft. p. I. 30 . Feme „ it he be marrien , is either a Wife De facto, A Fee h. 
33.b. 1. o De Jute; De facto, until both ot them have attained the peares ' bal ® 
"of Content (viz. 24 fo2 the Pan and 12 foz the Moman) De — 
Jure when at / thoſe ages, they hade n : 


"© ; 


ot -viſ-alſented: How, al- 
beiti a Mie De facto onely, who. is nine peares old at her hul⸗ 
bansmtb ( though be be but foure- pcares eld , when he dies) 
ſhall be endowen: yet (as ſome hold) ſuch a TWife De facto ſhall 
not pate an appeabe of the death of her Pusband , but onely the 

S thats nem De Sur; anuthat 6.infarorem-rites dr 192 nog 
$7 Maste! eee Nan 1%; bo” TS 
— 13 Ward: 
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3+ Warvſbip hath been always (rſpeciallp of late times) accounted Co. ibid. 79. b 
ane et flanery, and therefoze it was alwayes in the ola, Boks a. fin 5 veg. 
Mate in da, dad dominus nom marirabie minorem in cuſſodia ſua niſi Cigar if lb.: 
ſemd, and Glamilfaith, Si ſemel legitime nupti ſuerint, cc. poſt adi non cap, 1 1. 2 
tenchuntut ſub cuſtodia Dominorum eſſe. And therefoze if tha Guardian | 
marry his warr under the age of 14 pears, and at that age he di. aſſent 
as he may, he ſhall marry him no moze, being thereby fred as to the 
wardſbip of his body: Ws it ts aiſo, where the Lo2d marries him to a 
women, and the marriage is after yiſſalved by reaſon of a p2e-cont vac ; 
It is other wiſe where the raviſher marries him within age, and be diſ- 
A fo2 in tuch Caſe, the Lo ſhall have the marriage of him. 
31 Clergy was allowed to the aeceſtary to the ſtealing of Þo2ſes and . 
Mares, becauſe the Statutes of 1 E. 6. 12. and 2,3 E. 6.3 3. ſhall be taken 
ſtrialy in favorem vitæ, and art tbereſoze to be onely underſtod of .- 
zincipals, which they expacſip mention, and not of AcceCaries, per + 


Can . 
33 Al bett it be entred upon Recoꝛd at one Seſſions, quod non legit, Dier. 205. b. 3, 
and the pꝛiloner is ſoꝭ ſome cauſe repꝛte bed, yet he may read at the 8. 

next SeCions,. and ſhall have: bis Clergy, in favorem vit, Vide 36 

F H.. that a Pziſoner ſhall haus bis Clergy unter the Gallows, | 

Ws goods .-44 If two men tilt befoze the King, oꝛ two Paſters of Defence be Hob. 13 «. 

q playing tbeix Bzizes, and one of them happen to kill the other, this is vraver and 
nat Felony) berauſe not done animo felonico, and beſides, if it ſhould bs rd. 
questioned as an Offence, the life of the Offenver (which the Law 
much tender) would be b20ught inte jeopardy ; there is the ſame 
| Lawaiſo of a Lunatique, that kills a man; Yowbeit in Treſpaſſe, 
ai which intends onely to give dammages, accozding to hurt aud loſſe, it 

is not ſo: And therefo:s if a Lunatique hart a man, be ſhail be an« 


ſwerable in Treſpaſle : Solkkewiſe, if in training fo2 exerciſe in re 
7 militari, one Mouldier happen to burt another, he ſhall be anſwerable 
. in Treſpaſle, e it extends no ſatther then to his gays to ſatisfig 
. dammages ; pet ft the accident were inevitable, be wall be ex* 


caſed, c. 
93 Things in the Realty more then thoſe in the Perſonalty. 


I 1 It hath been a gueſtion, whether upon a Recovery had by default Os. Iaſt. f. . 
| _—_ in an Action ot Waſte againft tenant in Dower, oꝛ by the — * 3 
wee e- © Qz0d ei deforceat Neth upon the @tatute of Welt. 2. cap. 4. And ſome i, holden per 
aden che holy, that it doth not, in regard the dammages (as they ſap) are the curiam g 8.5. 
a, Ppincipal, and not the place waſted, becauſe the Bammages wore rets⸗ 15. chat the 
verable upon that aa ion againf ſuch Tenants at the Common Law, perſonalty is - 
and the place waſted was afterwards given by ths @tatute of Gloceſter, 1% en. 
as a penalty: ſoas the nature of the Action (ſap they) remaineth fil 2. Co. 12. 
to be perſonal,foz that the dammages are the p2incipal, c. But in 68.6.c.io Too- 
that Caſe, others are of opinion, and ſay, that albeit in that Action the kers calc. 
dammages may be the moꝛe ancient recompencs, pet the place water 
(being in the realty) muſt n&vs be the moze pꝛincipal: And therefoze 
won a Recovery by default tafuch an ad ion, a Quod ei deforceat Ueth 
as well as in am other, cc. And this laſt ſems to be mp 02d Cooks 
eptnidn, becanſe put laſt, accozding to his own Rule, in his Comment 


upon on. | 
[mreal 2 There is a diverſity bet wien a Lien real and a Lien perſonal ; fog Co. ib.386.b. 3 
 prcoral, a; Lien cal, as 8 Warranty, doth ever veſcondto the heir at the Common C11. C. 3. ut. 
Law; bat the Lien perſonal aoth-binds the ſpectal heirs, as all the heirs 7: 
a in 
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tp, . olle die, the Kette cannot vouch the ſcardfbo2 oneiy, but a 


Releaſe of one 
Joynt-tenanx 
no Bar. 


Things in the 
; Realry may be 
intailed, not 
thoſe in the 
Perfonalty. 


3. And 10 E.. 14. The 


10. and 9 E. . 56 · b. Charters intailed. Jn 19 fl. 8.3, An Uſe fntatled, 


leaſe is no bar to his iſſte, albeit the action is at the Common Law: 


nements 


The Reaſon: of 


in Gavelkinv, the heit on the part ol the mother, ec. when ſuch an heir 
being charged by the Oltigatton 82 other ac of the AnceCo: is 
veſcent, et. Ho ſt two men make a Feoffment in F@ with Arps 


the hefr © that is dead alſo :- Yowbett it is otherwiſe, where two 
do. jopntly b elves in an Ovligatten; fo; it tune die, the ſur⸗ 
vivo: oneiy chan be chat god ic, G36 ee en ae: 35 $4 | 
3 In pettonal actions, the one Joynt5fenant map releate all ; but it Co. L161, 
the perſonalty be mixed with the realty; it is otherwilei;zas tn an Aſſiſe u Trotercy 
two, thoreleaſe of al aHỹ-m perſonal by the one, 43/116 bar again!“ Pn 
tf? other bn albeit an Allile is an ation mixt in tho to uty and pelo. 
n ilty, pet omne majus trahit ad ſe minus, as it fs adjudged 30 H. 6. Bar 59. 
Alto a Jopnt⸗tenant ſhan not pꝛejudice his Compantonp as to any mat⸗ 
ter ot Inheritance of Frank-tenant, but as to thepzofit of the Franks. 
tenant, the one may pꝛejudice the other: foz there is à pꝛivity aun 
truſt betwirt them; and therekoze if one of them take all: the 
p2ofits of the Land, oz all the Rent, the other hath no rema⸗ 
die, act. 4 | ra 39! | | 
4 By koꝛce ot the Statute of Welt. 2. cap. 1. (which createth eſta tes Co. ln a 
tail) under this woꝛd, tenementa, not onely all coꝛpoate Inherttances 15.b4 
(which are o may be hol den) may be tntailed, hut atſo-all Inherttances 
iCafng out of any of thoſe inheritantes, 02 conterning, dy annexed to, 
oꝛ exerciſable within the ſame, though they lie not tu Tenure; 
Rents; Eſtevers, Commons, oz other pzofits whatſoever granted 
ont of land; oz Uſes, Offices, Wigntttes, &. which concern 
lands oz certain places; Au theſe (Jſay) maybe intailed within that 
Statute; becaute they flavour of the Realty: But it the Gꝛant bs 
of an Inheritance meer perſonal, oz to be exerciſed about Chattels, 
and is not {Caing'out of land, ns; conterning any land, os ſome certain 
place; fach/Inherttances cannot be-entatled, becauſe they ſavonr nos 
thing of: the Realty : Fo example, in 7 Alf. Pl. 12,-and 7 E. 6. 1. the 
Office ot ?thofourth part ot the Ber jeant of the Common Pleas is 
lidervch tenementum, and therefoꝛe may be entatled: In 18 E. 3.27. the 
Dffice of the keping of the Church of our Lady of Lincoln was in- 
tafled, and a Formedon b20ught thereupon by the iſſue intail, Jn 5 E.4 
Dffice of Parlhal'of England was intailed, An 
11 E. 4. 1. the Office of one of the Chamberlains of the Exchequer in- 
tatled. In 1 H.7.28, the Dffice of a Fofterſhip intatled: In 4 H. 7. 


In 1 H. 5. 1. The nominatton to a Benefice intatled, xc, Alſo the 
name ol Dignity may be intailed within that Statute, as Dukes, 
WBarquefſes, Earls, Ufcounts and Barons, becauſe thep are named of 
ſome County, Pannoz, Town, oz place: In 14 Aff. Pl. 2. if the iſſue 
in tail in a Formedon in a Deſcender be har red by falſe Uervic, his re⸗ 


The like Law is ol a wit of Error, 3 Eliz. Dier. 188. Ak a gilt in tail 
be made with wa rrantie, the Dong releaſes the warranty, this hal 
not binde the iſſue in tail; fo2 to all theſe Caſes and the like the ſald 
Statute doth extend: But if J grant to a man, and to the heirs of his 
body to be u per of my Younds, oꝛ Maſter of my Pozſe, oz to be mp 
Faukconer 02 the like, with a fe therefo2e; pet theſe cannot be in⸗ 
tajled wilhin the aid Statute: fo2 that they be not iſſuing out of Te: 
b no2 annexed to, no: exerciſable within, oꝛ concerning 
XLands:-0) Tenements of Frehold oz Anherftance, but concerning 


Chhattels and "ſavour nothing of the realty : So it is likewiſe, 


it J by wp Dad, oz me and mp Peires, grant an Annuity to 
a 
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e 


Lp, 


bold or 
eritance 
feiſſume d 
tollzteral 
ölrction. 


9. — 


a man and the Beires ot his body, becante tyts onely chirgeth 


2 2 $85 1 a+ 4 PIT” - ; 1 29 » P PO 0 p k 
ol re ena oak ranches fs 


alt 88, 4/1220 24709007 © 1 BOM g E - 2 
5 It aFeme ſole be polleſled of an Kate tos years, 02 by Statute 


Petchant, Statute Staple, oz Elagit; oz of a waroſhip;: oz'other.chit: 


tels real, and taket) Baron, thzaBaron is thereof poſſeſſed in her right 
onely. And albeit vartag the Codberture he map diſpoſe of ſuch an E. 
ſtate by G2ant, Demiſa, xc; oꝛ upan Dut-lawry,:iAttataver, cc. may 


kozloit it o map ſubj en it to be ſold by the Sheriff upon an execution 


fo2 his Debt, and in Cale he ſurvive the Feme, ſhall then habe a clear 
intereſt in it ; pet he cannot diſpole ot ſuch an Eſtate by Mit; and tf 
we tut vtve him, (no picpoſttion oz for feiture being thereot made, as 
atozeſatv) ſhe al have tt, and not his executois o; admintſtratozs; 
becauſe theſe Eſtates and Intereſts ſavour of the realty: and there⸗ 


twe the Feme being thereof once poſſeft,' her tntereſt cannot he hg the 


Anter⸗ marriage ſo eaſilg removed, as if they were Chattels 
There is the ſame Law alſo-of Chattels real, which being ol A mixt 
nature (vi. partly in: poſſeſſion, and partly in anion) happen during 
the Coverture ; As it the husband be ſeiſed of a rent-ſervice;- charge, 
oz ſeckʒ in the right ol his wife, the rent becomes due, during the Co⸗ 
verture, the wife dieth, the husband ſhall have the arrerages; but it the 
wife ſurvive the husband, &e ſhall have them, and not the executoꝛs of 
the husband: Soft is alſo of an Advowſon, it the Church become 
vold, during the Covertare, he may have a Quare Impedit in his own 
name, as ſome hold; but his wife ſhall have it, if the ſarvive. him, 
and the husband. ic he ſurvive her, Ec-ſic de ſimilibus. But as contern⸗ 
ing Cyattels perſonal; the inter⸗ marriage is an abſolute gift of ſuch 
gods, which the hath in poſſeſſion, and in her -own-xight, whether the 
husband ſar vive the wife oz no, ſo that he maꝝ at his plealſure diſpoſe 
of them, either by ad execute in his lie, oꝛ by will; and albeit he maks 
no ſuch diſpoſition of them, and die living the wife, pet his Executoꝛs 
0z Adminiſtratoꝛs ſhall have them and not the wife, ic. Yowbeit it 
they be in action, as Debts by Obligation, ec. the husband ſhall. not 
have them, unleſſe recovered during the Covetture; neither pet ban 
he have ſuch gods, as the wife hath in auter droit, ag Executrix oꝝ Ad⸗ 
miniſtratrix, ec. Vide R. 35. ex. 129. mY 1 2 0 

6 At one Tenant in Common ok Chpattels take anp Chattels real, 
(which are not of an intire nature) from his companion, the other 
may habe his remedy to recover them by Action ; but it one ot them 
take all the perſonal gods from the other; he hath no remedy by Adton 
02 otherwiſe, ſave onely to take them again by Catch-pole Lam: And 
ſoit is aiſo of intire Chattels real, as a Ship,Yozſe;Yawk, oxthe like: 
but that is tn reſpec of the Intireneſfe and inſeverableneſſe. of. their 
natares «c.''foz which ſe R. 70. ex 25. K A fi ge4 
7àt is ſatd-(n our Baks, that Accoꝛd with ſatisfaction is a god plea 
in per ſonal actions... where damages onelp- are to be recovered, 
but not in real Actions; Foz a right oz title to any. E&ate. of 
Inheritance oꝛ Freehold cannot be barred by acceptance of anp colla⸗ 
teral ſxtisfagion oz recompence; As if A. diſſeiſe B. (tenant foz 
life, oz in Fee) of the Pannoz ot Dale, t after A. gives the Pan- 


noz of Sale to B. and his Beires, in full ſatisfaafon of all his 


rights and acttons, which he hath in oz to; the Pannoz of Dale, and 
B. accepts thereof:  Nevertheleſe B. may enter into the Panne of 
Dalc,.02-xcover it in any real action; it ts other wie ot things in the 


perſonalty, 
Aa a $ Jn 
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Co. Inſt, p. t. 
351. 185. b. 3. 
299. b. 4. and 
46. b. 2 


Co. ib. 20 0,4, Z 


Co. I. 4. 1. a. 4 in 
Vernons caſe. 


362 - The Reaſon of 


* 8 Jure Actions te Rand, thot the Pisintig 6s av Allen te u alc, 
ne. dan fer, egen an Alien en Dan as lend ichen the: Meat, ddl, 
but ſach a Plea in perſonal A is no bar; becauſe an Allen 
waer bring perſonal Actions , waleſſe be be an Alien me .. 
Co. Ig. J. a: 9 Votwirt real any perſonal Agions there is a 'piverſity-:-f02 in Bar in jus 


wy owe | % Debt, Aceaunt, ec, the har in porpetusl ; nal an 


jungment Uzorvia, Demurrer, ConfeCion, gc. ret be may 
baue an Aaion of u higher nature, aun ſhall try the ſame right as 
gain, bet auſs it concerashis Frank«-tenement ann Inberitance 1 S9 
if a man be barred in Aſſife of Novel diſſeiſim, pet unon ſheiving a 
defcent; az other ſpecial matter, he may have an Adiſe of Morudanceltor, 
_ — — Vide infra 1.78, 4. 

An Abbot, Piteꝛ, Biſhop, ez other-fols Corporation cannot Stef 
dil-chaimt 02 deveſt any thing of Fe, which is veffey in thete houſes, arg 
oz ether ſpirttual Coxpotatfons, to the p2ejudits of the @uccefſe;3 
PYowbelt, if an Abbot 02 Biſhop, te. ack! 8 the Acton ti a 
wait of Annuity, 0z in an anton e Debt upon an Obligation, Sta- 
tute 0} Recognitance; this ſhall binde the Saccefſoz, ſo as he hall 
not pzevent = dna thereupon , albeit they wers granted and made 
Without the conſent of the Covent , er, gc. becauſe theſe 
things bi in the perſonality , the recovery thercof cannot be (all- 

an dgher actfon, Et res judicata pro veritate 1 Vide ſupra, 
: N. pet 
So. ib 1354b.3 17 Ina Plea real againſt divers tonants, ff ons tenant plead in Peunu 
barre = cgi heb ch extendeth onely to hem that pleaveth it, Person. 
and the el which goeth 12 the whole (viz. fo both 
the na) would make an end of the buſts 
neſs; if it 22555 wy bene Pleas Gall have ſeveral tri- 
als; as t g precipe be ons as heir to his father againſt 
two, and onp of them pat þ » which ertendeth but to 
himſelf, and the other pleads a \ which ortends to both, (as 
BaEardle in the Wemanvant ) ind it is found lob him, pet the 6- 
ther ius hall teten and he thai not take ayvantage of the others 
Plea 2 ae perſonal again vjvers Detendants, it is 
otherwiſe, fo2 in ſq action f ons Wefenvant pleavs that, — 
228 one]y to himfelf, and the other pleavs a Plea which goeth 
to the whole, viz. to both Defenvants ; this laſt Plea wal woe 
tried ; and if that be kound fo2 the Defonvant that pleavey it, it 
Han — wk both for 4, a 1 — Action a Diſcharge of ons 
is a Piſcha mple, M ons of the Defenvants 
in in Treſpeſo p 2 3 to "binifoif (which in Law extends te 

Soy the other pleavs not guilty (which oxtends but to bi- 
180 Plos which 7 oeth to the r and diſeharge th bath, 

be 11 tried, foz if that be found, it maketh an env of al, 


and the other hall take advantage of it, 


94 Freehold and Inheritance mare then it doth 
Chattels. 


Co. Ind. biz: 1 The Parichteners oz Jubabitanta, oz probi homines de Dale, oz Pu 
— «a the Church-wardens, ac. are not capable to purchaſe Lanvs, N rd 


Mar. 94. TheCommon Law. 


Geigniories 


kſpended, 


th 
kn Eſtate for 
life and years. 


Ir of 
i, & 


it were in ancient time when ſuchG2ants were allowed ; But Gods 


am Chattels they may purchate, xc. | 

2 It an Effate of Frehold in'Sefgnto:tes, Rents, Commons, oz 
the like, be faſpended, a man ſhall not be tenant by the Courteſie; 
but ff the ſuſpenſion be but fo2 pears , he chan be tenant by the Cour- 
teſte: As it there be Feme, Sefgniozefle, and Tenant, and the Te- 
nant makes a Leaſe foz life of the Tenancy to the @etgniozefſe, who 
e eee band, and hath tune, the wife dieth, he ſhall not be tenant 
by the Courteſte; Yowbett if the Leaſe had ben made only foz years; 
then thould he have ben tenant by the Courteſte, et. 

An tho eye ofthe Law any effate foz life; being (as Lictleron ſafth) 
n Effate of Friehold againſt the tenant, whereof a Præcipe quod red- 
dat voth lte, is an higher and greater eſtate then a Leaſe fo2 years, 
though ft be foz a thonſand years o2 moze (which is a Chattel ; and 
if ſo long, never without ſuſpicion of fraud.) And they have bien al- 
wars the lefle valuable, fo2 that (at the Common Law) they were 


fubjett unto, and under the power of the Tenant of the Free- 


(himby the 5 


Lord of the 
lein goods 


Rent 


nt · renants 
Partitions 


hold, ec. | | 

4 Claim by the 02d (inter yicines, &c.) of the Uillefns gods, ſhall 
not onely veft the gods, which the Allein then hath, but alſo which he 
after that ſhall acquire an get: Powbeit it is otherwiſe, it an Efate 
of Free-hold, oꝛ Inheritance in lands, fo2 there ſach a general Entry 
02 Claim extends onelp to ſach lands as the Uillein hath at that 
time, and not to any other, which he ſhall parchaſe afterwards. 

5 If a man grant a Rent out of Black⸗Acre to one and to his 
hefres, and alſo grant to him that he may viffratn fo2 it in the ſame 
Acre foz the term of his life, this is a Rent-charge foz his life, and a 
Rent-ſeck afterwards; diverſis temporibus; but if the PifEfreſſe be 
onely limited foz certain pears in the ſame land: In that Cale it re- 
mains a Rent-ſeck intfrelp ; toꝝ that the Fe and the rt; hold is ſeck 
in luch Caſe, et. 

6 At the Common Law (befoze the Statafes of 31 f. 8. cap.r. and 
32 H. 8. cap · 32. Joynt-tenants by conſent might have made par- 
tition, and ff they had bien poſſeff of a Leaſe foz peares, they might 
have done it by Parol, but it they hav been ſefſed in an Eſtate ot An- 


Ferttance, oz tos life, they conld not have made partition without 


Vords eondi- 
tenalto make 


iber 


Ded. | 
If a man maketh a Feoffment fn fe, oz Leaſe fo2 life, ad faci- 
endum, oꝝ faciendo, oz ea intentione, oz ad effectum, oz ad 1 &c. 


ilaſ vod. that the Feoffce oꝛ Leite ſhall vo, 02 ſhall not vdo ſuch an Ad, none of 


woꝛds make the ſtate in the land conditional; foz (in the Caſe 
of a common perſon, and not of a will) they are in judgment of Law 
no wozds of Condition, and ſo it was reſolved, H. 18 Eliz. in Com. 
Banco: Yowbett foz the avoiding of a Leaſe fo2 years, no ſuch pꝛe⸗ 
tile wozvs of convition are required, as in Leaſe of Fre&hold oz In⸗ 
heritance ; fo2, if a man by Died make a Leaſe of a Pannoz foz pears 
in which there is a clauſe, (And the ſafſv Leſſe ſhall continually 
dwell upon the Capital Peſſaage of the ſatd Pannoz, upon pain 
of fozfefture of the ſaiv Term) theſe wozds amount to a Cons 
ditlon: Do it is alfo if ſuch a Clanſe be in ſuch a Leaſe, Quod 
non licebit to the Leſſee, dare, vendere, vel concedere Statum, & ſub pœna 
foriſ-faturx, this amounts to make the Leaſe fo2 years defea- 
ble: And fo it was alſo ad judged, HI. 40. Eliz. Rot. 1610. in- 
ter Brown & Ayel. Amd the reaſon of the Court was, becauſe a 
Leaſe fo2 years was but a Contrac, which may begin by woꝛd, and 
by wozd map be viſſolvsy, A 3 
al 2 
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Co. ib. 29. b. 25 


Co. ibid. 46. 2. 1 
& Co. 1.8. 70. 
b. 4. in White 
locks Caſe, 


7 


Co. iba 18. b. 43 
and Lit.$.177 


Co. ib. 147. b. 1 
& Co. l. 7. 24 A, 
b,3.in Zuts ca, 


Litt. S 290, 
Co, ibid, 197, 
, I. 


Co. ib. 204. . 


The Reaſan of Maxon, 


Litt. S.: 65. 
Co. ib. 225. 


- 


Littler. $ 388. 
Co. ib. 139. 1b. 2 


Diſcent ault 
entry 


Lit. 5 $25,526 
- Co.ib3995.4 J conffrm the Eftate of the Baron-gnd.Fgme fo habe and to hold foz their aal 


but anelp in her right, during her lile 20 hall habe it fo2 life, it he ſur- 
vive her: But it J let ta a Feme fale and koz term of gears, who 
takes Baron, and A tonicm the Ellate of the Baron and Feme to have 
and to hold foz their lines: In this Cale, they have a joynt Cate in 
the Frank-tenemevt of the land; becauſe the Feme had not Frank- 
F en 
pol in her right, as was capa a confir oz a-relgaſe; 
fee cee ii Caſe ta the husband and wite fo2. their 
bes, matzeth tbem Aoynt-tenants. tos life; becauſe this C hattel of 
the Fenie covert map be dꝛowned; So note a diverſity het wn a Leaſe 
fo2 life, and a leaſe ſoꝛ years, made to a Feme covert; fo; her Estate 
of F x&hold cannat be altered by the confirmation made to her husband 
and her, as the term fo2 years map, whereof her husband may make 
vitpaſitian at his pleaſure. * % 
Co. ib. 25 5. b. 4. 11 A Tele for years be ouffed, and he in tha Reverſion dileiſed, — 
and the Leſſee releaſe to the Diſleitoꝛ, the Diſteiſæ may enter ; fo the 
term koꝛ pears is exting and determined: But otherwiſe it is in caſe 
of a Leſcck lo lite; foz (in that Caſe)'the Dilleiſaz hath a Fre@yols, 
whereupon the reteaſe of tenant foz life may inute; but the Diſſe(ſo2 
hath 4 fo2 years, whereapon the releaſe otł the A el los years 
may iuure. | | 15 
So ib. 378. 2.4 1 Aman letteth lands fo2 life, upon Condition to have e and A Leif 
warranteth the land in forma prædicta, afterwards the Lefſee perfozm — wh 
eth the Coudfiton, whereby the LeCe hath. F: In this Cale, the b. 
warranty ſhall extend and tncreaſe, acco2afng to the Dtate;-:fos a 
warranty being a Covenant real executo2p may extend to an @ſpatein 
futuro, habtng an Eſtate whereupon it may wozk in the beginning: 
but if à man grant a Seignfozy foꝛ pears, upen condition to have tm, 
witz a warranty in forma pxædicta, and after the Condition is perfazm- 
ed, this hall not extend to the f&, becauſe the fir® @ftate was: but 
tos years, which was not capable of a warranty : And ſo it is, if a 
man make a leaſe fo pears, the remainder in Fe, and warrant: the 
land in forma prædicta, he in the remainder cannot take benefit of the 
warragtie; becauſe he is not party to the Ded, and immentately he 
cannot take, ff he were party to the Dad; becauſe he gr 
after 
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4 after the habendum, and the Effatefoz pears is not capable of a war: 


, rant: ec. B18 2 
tz A Leaſe fozlife, the remainder fo2 peats, the rematnder over in 
F& an action ot waſte lieth fo2 him in the remainder in F again 


J 
q 
, 


yiſte, 


— it were, te the mian Eftate fo2 years were an Eſtate foꝛ 
qmv-reaanes 14 One Jopnt⸗tenant cannot p2ejudfce his Companion, as to any 
u pcjudice matter, that concerns the Jiiheritance dz Frank- tene ment: But as 
mother. to the polite of the Frank-tenement they may pꝛejndice one another, 
| te. per Popham; | N 05 „ nee 

15 Chere is @ diverſity between Inheritance and — 5 foz 
the right of aaton concerning Inheritances. is not fozfeited by At⸗ 
tainder, Ec. but Obligations; Statutes; Recognifances, tt. and 
ſuth other things in action are fozteited by Attainder o> Out- 
lar g:. | 2 R | 
ul and per- 16 The Law hath pꝛovided greater ſafety ans remepy fo2 matters 
ſal ations f Frank ⸗tenement and Inheritance, then oz Debts and Chattels; 
fo2 there once barred, and ever bar red; foꝛ in-perſonal actions; as in 
Debt, Accompt, xc, the bar ta perpetual ; becauſe the Plaintiff (in 
that Caſe) cannot have an Adion of an higher nature, bat = onelp 
remedy (tn ſach Caſe) is by Errour 62 Attaint: Powbeit if ths De- 
mandant be barrey in a real Action by judgement upon Uervic,. De- 
murret . Conte ſſion. et. yet he may have an Aa ion of higher nature, 
and try the ſame right again, becanſs it concernes the Frank-tene- 
ment and Inheritance ; as if one he barres in aw; Aſſiſe de novel diſ- 
ſcikn, pet he map have, upon ſewing a decent, 03 other ſpectal mat- 
ter, an Aſſiſe of Mortdancettor, Aiels Beſaiel, Entry ſur diſſeiſin, to his An- 
ceſtor, Wc. Hott᷑ a man be barred in a Formedon in deſcender, he may 
habe d For medon in reverter oz remainder, o; that fs an Adion ot an 
higher nature; betauſe in it the Fi mple is to be recovered acco3- 
ding to the opinion in Robinſons Cale in the 3. Report, fol. 3. | 
4 not 17 At the Common Law befo2e the Statute of VVeſt. 2. cap. 18. 
able in (which gave an Elegit againſt themotty of the Devtozs Lands) upon a 
— Recogniſance oz Judgment ſued, lands were not chargeable. in exe⸗ 
cution, bat onely Ss and Chattels, oz elle grain oz other pꝛeſent 


ht of AR i 


dall 
to hu. 
| Fg 


ſer 
ſor, 
and ſuch pꝛeſent pzofit by Levart facias, &c, (Vide tupray Ru. ga. ex. 16.) 
Powbett in the Kiags Czſe, by. reafon of his Þzerogative, and in 
Caſe of an Heir, in by Deſcent, and chargeable by the a ot bis An- 
tettoꝛ, c. (becauſe otherwite (in tuth Caſe): ths Crevito3 was with: 
out temedy, ec.) landg were chargeable in execution, gc, 
aha: $$ A man devileth a rent to lite out of a Man⁰ẽEvͤ anv-veviſeth the 
wgood, Manno ko; years, the termoꝝ enters, and papes the rent, after the 
term, the Deviſ@ bzings an Aſſiſe toz the tent agatn® the Terre⸗ 


judged no ſafficient etũn whereupants groum tie Aſſiſe, but the ſet- 
fin ought to have been given by the hanus of the Terre-tenant, viz. the 
tenant of the Frank-tenement, gc, (Vide ſupra, Ru. 86. ex. 21.) It had 
ben other wile, it the termoꝛ for years han ben L ele fo2 life ; to then 
the fefſin hav been given by the hands ot the Torre-tenant, viz. & one 
that had F rank · eue ment, as may be colleged out of Bredimans Cate, 
ubi in margine, viz. fol. 58. b. , ; 
ute of z To Na man make a Leaſe fov pears, upon convition, that if: the 
ion; Leff& both not ſuch an aa, that the Leaſe ſhall: be voto, ann alter the 
ation, Nelld grants the Reverſion over, the condition is bzoken, the Gzamte 
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Finch 29. 


the Leſſ fo2 lite: ſoꝭ the mean Eſtate fo2 peares is not regarded: 


Co. I. 2.68. 2.3 
in Tookers ca. 


Co.! 3.3.9.1 in 
the Maique ſſe 
of wincheJTeis 
Caſc. 


Co.,1.6.7.2.1 
in Ferrers 
Caſe. 


Co. 1.3.11.b.4 
in Sir wil. Her- 
berts caſe. 


G pofit increaſing upon the land, viz. Gods and Chattels b Fierr facias 


Co, l. 6. 58 bug 


in Bredimans 
Caſe. 


tenant 1 And in this Cate ſetũn by the hands of the Termoz was ad⸗ 


Co. I. 3. 95. b. 3 
in Matt. Max- 
xings Caſe. & 
Co. l. 10.48. b.3 


ſhall in Lampett ca. 


366 The Reaſon of Max, ol 


ſhall take advantage of that Condition by the Common Law; foz the 
leaſe is thereby abſolutely void: But ff a leaſe foz life had been made 
upon ſach Condition, the grantee wan not take benefit of the bꝛeach 
of the Condition: becauſe a frank-tenant ( whereof a præcipe lies) 
cannot ſo eaſily ceaſe , but it is voidable by entry after the Condition 
bꝛoken , which cannot by the Common Law be transferred to a ſtran · 
ger, Ec, and with this agrees 11 H. 7. 17. & Br. Condit, 245. 2. Mar. per 
Bromley Rule 27. | | 
Co. l. 9.135. 1 20 Ik the Lozd grant his Seignio2y foz yeares , the remainder to Seignior 
in Aſcoughs the Tenant peravaile fo2 life, tn this Caſe the Sefgniozy is ſuſpeny: Atomen 
Caſe, ed: becauſe the Tenant foz life hath the frank-tenement'of the Seig, Leer fn i 
nfo2y, and he is Tenant to every præcipe ofthe -Setgntozy 2: as in the . h 
Caſe of Littleton 1, 2. cap, Attornment, fol. 128. Af land be let to a man 
fo2 term of yeares , the remainder to another fo2 term ot life, and after 
the Lelloꝛ grants over the reverſion , and he in the remainder fog life 
attoznes, this is a god attoznment , and ſhall binde the Lefſee fo; 
peares without anp attomment made bp him: Fo2 , he was Tenant 
of the frank-tenement : and at the Common Law the termoz fo; 
yeares was ſubject and under the power of the Tenant of the frank- 
tenement : fo2 he ſhall not falſifie a recovery at the Common Law a: 
2 the Tenant ol ot the frank-tenement,vecauſe he hath but a Chat: 
fel, Ec. | 
Eo. lib, 10.48. 21 If Leſſ& foz' 1000 peares be ouſted by the Leſſoz , and be pale 
b. 3. ia Lampets maketh a leaſe fo2 2 peares to another: In this Caſe » the Lefſ& foz cannot 4, 
Caſe. 1600 peares map releaſe to the Lefſce fo 2 peares: but it the Weſſoz in chu 
dilleiſe his Leite fo2 life, and make a leaſe foꝛ 1000 peares, yet the 
Leſſee fo2 life cannot releaſe to that Leit foz peares : becauſe a frank- 
tenement is tw high to be dꝛowned in a Chattel. 
Ce. lib.10.87, 22 Af a term be deviſed to one and to the hefres males of his body, umb 
2.4.in Hefe his hefre ſhall not have tt, but his Executozs ; fo: the term, whichis gow K 
oven Eaſe. hut a Chattel, cannot be entailed, and ſuch u deviſe map alien the un 
term to whom he pleaſeth : and ſo it was adjuvged, Tr. 28 Eliz. in B. R. 
in Peacocks Caſe , and 21 Eliz. reſolved by Anderſon and Walmeſly , bes 
ing reterred unto them out of the Chancery between Higgins, and Milles, 
Se alſoDier 7. 28 H. 8. P1.8. 3 | 
F.N.B.34.f, 23 I a Pan make a deviſe of lands oz Tenements; the deviſe ſhall com. 
not fue foz them in the Eccleſiaſtical Court, and ik he do, the other ch 
party ſhall have a p2ohtbitton : Other wiſe it is of perſonal gods, and 
alſo of Chattels real, as a term of yeares, a ward, ec, foz, fo} ſuch, the 
deviſe map ſue in that Court, ec. 
Co. l. 3. 26. a. 3. 24 An Eſtate of Anherttante 62 free-hold cannot be put out of a man Dice 
&c.in Butler & by anp verbal wapver, diſclatmer oz viſ-agrement in pais, oz other- j,“ 
aten Caſe. wiſe then in Court of Recozd: but a man may viſclaime oz diſ-agre 0% Wis 
to Intereſt in Chattels fn pais and no ſuch vdiſ-agreement in a Court 
of Reco2d is (in that Caſe ) neceſſary: Foꝛ example, If Lands be 
given to Baron and Feme in taile 02 in fe& , the Baron dies, the Feme (in 
this Caſe ) cannot diveſt the frank-tenement out of her, by ſaping , ſhe 
dil⸗ agrees to the grant, oꝛ that ſhe will have nothing to do with the land, 
So it the Baron aliens his land, and takes again an Eſtate to him and 
his wife in taile, the Baron dies, the Lozd of whom the lan is holden 
by Bnight-ſervice , ſuppoſing that the Baron died ſolely ſeiſed, by paro! 
aſſignes dower to the Feme , which ſhe accepts: pet this refuſal of the 
Inheritance, and acceptance of the Dower in pais ſhall not vivef the 
frank-tenement ont of her: Lfkewiſe,if a Charter of feofment be made 
to four , and ſeffin delivered to che in the name of all, and after the 
ſeiſin delivered the fourth comming and ſ&tng the deed , diſ-agrees to — 
f a 
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* ge Jen nothing — hs the land; yet + was judged 4 
bob intense; that this d= 87 ol in pais 

i mer Te f d ert ret td Thorpe in 53 F. 3. 

Tit. Diſclaimer , ſaith, that in ſuch Caſe the tenancy remafnes in all , 


gift in pais, nd thereby the pꝛoperty am 
| r 25 


ch lagra 
in Cate ot a c. | | YT | 
-25 There is p{verſity beten a Connition annexed to a fr hald On _ 1. 
214. . 


gee, hs a _ fo2 yeares ; abode man make a giſt 
1 92. 4 hae $03 upon Conditiog, that i the Dong o2 bee 
goeth not to Rome befoze ſuch a dap, the din 0 heals Wal ceaſe 02 be 
vo, the graute of the ReverGon ſhall neuer take advantage of this 
Conpttſon : becauſe the Eſtate cannot ceaſe an entry: but it the 
Janſe bad bien but faq peares , there the grant& ſhould have taken an- 
— ge like Condition: beaauſe the leaſe fo2 peares ipſo facto 
be the of tis Condition without entry mas void: fo2 a leaſe ſoꝛ 
poares map Nee 
many : Am of a-yold thing a ſtranger map take t, but nat ofa 
voldable Crate Without entry. _ 
« thing 26 A manſefſed of Black-acre in f& and polſet of Whife-acre Co. 7. 23. 
At and fo; yeares, grants a Kent charge fo lite clauſe of pifrefſe in 3»: Caſe. 
l. hothe zu this Caſe, the Rent iCyes onely out of Black-acre : foz ont of 
Ait: acre fn regard of the meaneſſe of the Antoref® thereof» afrank« 
tenvment cannot iſſue: neither ſhall it bs pnt in view, and acceptance 
— of White-acre by grant of the Rent wal not ſuſpend 

Nunt » EC, 

% be- 27 Jfa man make a Leaſe fo? peares apon Condition, that if he Co.1.8.95.b.3. 
Wn ex: & yo not ſuch an Act the Leaſe ſhall be voin, and afterwards he grants Mcbhem Man- 
vol. the reverſion ober, the condition is bzoken , the grant ſhall take be- "is Ce. 
nefit of this Condition by the Common Law, fo; the leaſe is thereby 
abſolutely votd : but if the leaſe had been ſoꝛ lite with ſuch Condition, 

the grantee ſhall: net take benefit of the of the Connition : fo a 
Frank-tenement(up on with a przcjpe lies)cannot ſo eaſily determine, 
but is votdabls by entry after the Condition bzoken , which cannot be 
| by the Common Law transferred to a Frangex, | 
mn, 28 If Lands be given to John Biſhop of Norwich and his Succeſ- 4, 51. 
un kong, and to John Overall Docto2 of Divinity and his hefres, being 1 .. 
n. s und the ſame perſon, he fs Tenant in Common with himſelfe ; 
but it is otherwiſe of Chattels real o2 perſonal; fo2 if a Leaſe ſoz 
peares be made 03 a ward granted to an Abbot and a ſecular man, oz to 
a Biſhop and a ſecular man, d if gods be given to them, they are 
joynt-tenants thereof,and not tenants in common; led they take them in 
their natural, and not iu their politique capacity. 
uofa r9- 29 Gant of a Reverſton of fr@-hold is not god without attoznment __ 
=, for bt (fa man make a leaſe fo} yeares renzzing Rent, and afterwards As 
pl makes a Leaſe & th lame lane to another tocommencs during the * i* 8. 
i ütſt term, this is u gad grant of the reverſion, and he Gall have the 
Kent ('t doing but 6 Chattel which is granted in reverſion ) without 
2nment. 


Matter 
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3229! | 43G! 381. ? 03) JET 

Ehere is a 'vitet eee erte of Netoꝛd , ang 4 ou Amway 
» 024 n 5 for ff a gapias be aWAzdvd to the Sheritte barraubeh 

to arreſt: a man fo? kelonb, albeſt the partie he frinotent yet:camnotihe 

maketeſrons ; but if the Sheriffe Will by tie anthodity ;/which'itye 

Lab giveth! hin Ex man ke ; felony „ which(& not guilty; de mer 


reſcue Z 
_ ©, 406. 2 . Nan of Seeed 3 nne a kwötneewi oz Conveyne 
non ſu ne nfembfie, by fine, l 


' —* . ibid. 247: other contepance' land in pais;, the hefre 
+. „ and the Infant bemtelte od his here may enter and but —2 ted ve. 
: Other wile it is, if the conveyance be by fine, d2cby'o Alſrrunte ot 
. recosdi gc. unteſs the I nt reverloit beſoze der age ver uit cn inſp:s 
En. aim Sohnes 


0 y 

Co. bid. 251. 3 fA dieter State u that is n xrant „ eanndt be cow: 

b. . & 4. RE ki. by any Cord by thing) t as if Cenã * life by E ö Con 
an Apvowlon: Rent, Common, 05 of a Rebetkon 8 remütnestref bent 
Wand, 0 p derd gran F Lt fn ker; ts is no foꝛtettute of his Tate; 5 


and noth! is diveſtes;; 7 neither het — 
any thing thertby albeit the d d ol luch thin be enr oled 
to made à matter ot recbꝛd yet neither then woꝛ ke it any — 
becaaſe the ve fs the dꝛiginal, ec, But a grane di tuch things by une, 
( albeit no reverſton oi rematader is thereby d{vefted?) wo; eth ate, 
keit ure, becauſe that is matter of Recoꝛd, ab origine, &. 
Co. ibid. 252. 4 An -attoznment of Recozd to a ſtranget bps Tenant: ten l 02 Attommet 
* peares Worheth a fozfeifart: S0 both not an attszn ment in pas. boten 
Co. ibid; 258. 5 Ak an e of full age have any right ol ent p into g Bey 05 
a. 2. & lib. 9. any lands”, anp fran in the name and to the uſe ol the Antant o: ſtranger 
106. o. in the man of fil age may e into the Lands, and this (regularip ) Wa — 
Cale Andi t pęſt the Lhnds in them without any tommandement pzecevolit2o) u. difciſe, ts 
N grement ſubſequent: But if a dileiſo2 levie afiae with pꝛoclamatton 
accozding to the Statuts dt 4 H. 7. cap; 24. a ranger withoat a com⸗ 
mand meſit pꝛetedent vz an agtæment fublegaent withinthe nve pears 
cannot enter in the dame of the DiCeiſee to awid the fine: Powbelt 
an Allent ſubſequent: within the five yeafes is ſufficient; Omnis tnim 
ratio habitio retrottabitur & mandato #quiparacur : Andt hts reſolutidn is 
rounded upon the conltruition ot the ſatd Statute, and the fozce of a 
ne, being a matter of Reco2d, ce. 
Co. ibid. 309, 6 Befoze the Statute of uſes. ( 27 H. 8. cap. 10.) upon a grant in C u 
2.4. K 314-2-3- pais of A Seigntozy, Nut, taberſton, 6} remainder, it either the grantoz ** 
8 Ce. 27. oz the grantee had died befoze attoznment > ſuch grant hav ben reme- ae 
b. m Toke dileſte and votd, ec, but if the grant had ben by fine - then albeit the iti 
Caſe. Conufo2 02 Conuſe had died, pet the grant had been god ; fo2 , bp fine 
levied the ſtate did paſſe” to the Conaſee and his hetres , and the attozn- 
ment to the Connſe# 07 his heires at any time, to make pꝛivity to dt- 
ſtraine, bad ben ſufficient : But now by fo2ce of that Statute the 
grant of tuch things by fine, oꝛ baꝛgaine and ſale by dæd indented and 
encolley ) ts god ( yea even to diſtraine alſo) without attoznment, 
Vide R. 55. e. ù9. W | 
Co. Inſt. . .. 1 Tenant foꝛ lite bath a pꝛiviledge, not tobe impeacheable of Claim. 
walk, 07 any other pifvilevge , and upon grant of the reverſion by died wy 
he attornes without la ving his p2tvilevge, yet loſeth he thereby nop2ivt- _ 
ledge,foy there can be no conclufion oꝛ barre by ſuch attoznment in pas; 


And lo it is alſo of an attoznment in Law; as if the Leſſo;z nn: 4 
ella 


Coun 


320+ 4. 3. 


gi. be Common Law. 


Aeſte fo2 life am make a feoffment in fe ,' and the Leſſe re-enter, 
this is an attoꝛnment in Law which ſhall not pꝛeindice him of any 
pꝛtvil edge; Like wiſe if the Leto z levie a fine of the reverſion , and the 
Conuſe die without hefre > whereby the reverſion eſcheateth to the 


- patviledge, but attoznes generally, his pꝛivilepge is loft; becauſe that is 
upon reco2d, and the wꝛit ſuppoſeth him to be but a bare tenant fo2 life; 
and therefoze by his general attozument accoꝛding to the wꝛit he is 
barred foz ever to clatme any pꝛiviledge, but a bare Effate fo2 life; ⁊c. 

8 Ata reverſton be granted fo2 life, the rematnder in fe, by ded , 

and the grantee foz life dies, attoznment to him in remainder fs:votd, 
fox it is not accoꝛding to the grant; other wiſe it is, if the grant were by 
fine; ec. Vide ſupra 6. & R. 55. e. 69. 260185 a 

At the Common Law, it lands be given to Baron and Feme in 
tafle ; oꝛ in fee, and the Baron die; in this Caſe, albeft the Feme befo2c 
her entry, reciting her Eſtate, ſaith by parol in pais,' that Ge aſſents 
andagre&es to the ſaid Eſtate , o2 woꝛds to that effgc, pet after wards 
the may watve that Eſtate in a Court of Recos: So in M. 34 E. 1. 
Tirtle Advowry 23 2. it was adjudged, that if a man take a diffreſſe fo 
one thing, yet when he comes into a Court of Reco2d, he may make 
Avowry foz what thing he pleaſeth: Allo in 13 R. 2. Joint- tenanhcy; A 
Charter of feofment was made to four, and ſeiſtn was delivered to 
thz& in name of all, and the fourth comming and viewing the died, diſ- 
agres , and ſaith by parol, he will have nothing to do with the Land; 
and it was adjudged, that this diſagrement by parol in pais ſhall not 
deveſt the frank-tenement out of him: And Thorpe in 35 E. 3. Tittle 
Diſclaimer, ſaith, that in ſuch Caſe the tenancy rematnes ſtill, until his 

dil ⸗ agreement thereunto fn a Court of Recoꝛd, and therefoze- in ſuch 
a. Court he may diſ-agree and not other wile, xc, an 89] 

10 The Law ſo much tend2eth the debility and weakneſſe of a non 
compos mentis, that in many Caſes the Ads, which he doth in pais, 
wall be avoided, cc. but matters of Recozd done by him ſhall not be 

-avofded : as if he levie a fine, ſuffer a recovery, acknowledge a @tatute 

0zrecogniſante, ac. ſuch things as theſe ſhall not be avofved by any 
averment of non ſanæ memoriz, either by his hefres o2 executo2s; et. 

11 Ma man be ont-lawed foz felonp, albeit he was in pꝛiſon o2 be: 
yond Dea, «4c. renders himſelfe upon the exigent , and upon his triall ts 
found not guilty : yet he hall ozfeit all his gods and chattels, and 
ſhall not have reſtitution, gc. fo2 Knivet in 43 E. 3. 17. faith, that the 
party hall not have reffitution of his gods, although the watt of exigent 
erronice emanavit, ſo long as the award of exigent (which is there called 
a judgement ) ſtands in fozce : becauſe the fo2e-ſaid averments of im: 
p2?iſonment ,oz being bepond Sea, xc- are but matters in fuir. But (as 
it is ſats in the ſame Boke) tt ſuch an ont-lawed perfon have a charter 
of pardon of an older date then that of the Exigent, the gods are 
ſaved, foz that the cauſe of ſaving them appeares upon Reco2d, xc, 

12 In ſome Action the Defendant ſhall be fined in one Court, and 
onely amercted in another Court, and pet the offence ſhal be one 
and the ſame: As in a wꝛit of Reception, ił᷑ tt be bzonght in the Com⸗ 
mon Pleas, and judgement there given, the Defenvant ſhall be fined 
and impꝛiſoned; but if the wꝛit be Vicontiel, and befoze the Sheriffe in 
the County the Defendant is convict » the jungement ſhall not be, quod 
capiatur, Ec, bat in ſuch Caſe he ſhall be onely amerctev : And albeft the 

wzit, viz. the Reception is of the inas much as the Judges 
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Lo2d: In this Caſe the Law doth ſupply an attoznment , and there- 
foze the Leſſe ſhall loſe no pꝛiviledge, ic. But in a Quid Juris clamat 
bzought by the Coniſcee of a fine, i the Tenaatfo2 life claimeth not his 


Co. J. 2. 67. b. 4. 
in Tookers Ca, 


Co. l. 3. 26. 2.3. 
in Buller and 
Bakers Caſe. 


Co. I, 4. 114. 
2. 2. in Bever - 
leys Caſe: 


Co.1l.511t.a; 
2. Foæleyes 
Caſe. 


Co. I. 8. 60. b. 2, 
in Beechers 

Caſe. & Co. 
lib. 8. 41. a. 3. 


in Grieſteys 
Caſc. & Iib. 8. 


I20. 4» 1. in Sh 


Doctor Bon- 
bams Caſe: © 


Co. ib.z 56.2 4 


it woꝛketh a diſcontinuance ; ſo that the Lefſo2 cannot have an Action 
- of wal neither againÞ® the one no2 the other: tog by the recovery the 


' Leffoz aud the recoverer there never was, noz tan be any pꝛibit : am 
; bythe recovery all the reverfion ia divefied out of the Lefſ02 and veſtey 
in the recoderdz: Hut it Tenant foz life make a feofment in f upon 


Litt. S. 695, 
Co. ib. 36 4. a. 4. 
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in the Court, viz. che @nto2s, are not Judges of Recoꝛd, noꝛ the Conrt 
a Court of Recozd ;theycamnot tmpoſe a fine 02 commit any to p2iſon, 
Quia nulla Curia, qui Recordum non habet, poteſt imponere finem , neque 
aliquem mandare carceri, quia iſta ſpectant tantummodo ad Curias de Re- 
cordo, tc, N e i | | 
13 Ma Leaſe tos ite de made tos Feme covert 63 an Infant, and lafit 
Charter of Feoffment Alien in Fe, theb2each of this Con- Fenecay, 
vition/ mn Law is no ahſuute fo2feiture of her Eſtate: 0 tt is gifo Forfciun, 
of a Condition in Law given by Statute, which giveth an entry onely, at 
As if an Antant, oz Heme covert with thefr husband. Alten by Charter we” 
of leolment in Mortamine, this is no barre to the Juifant oꝛ Feme covert: | 
Wat if recovery be hav againſt au Infant 03 Feme covert in an Action 
of wall, there they are bound and bar tes fo2ever: becauſe that is matter 
of recozv.unto which the Law gives high reſpec : any theretoꝛe it is to 
be obſerved , that a condition in la in by fo:ce of a'Statute, which giveth 
a recovery ; is in ſome Caſemozd ſtrong, then a Conditton in Law 
without a recovery: Fos il Lefle fo2 lite make a leute fo2 peares, and 
after entet into the land, and make waſt, and the Leffoz recover in an 
Acton of 'wath; he thall avoid the leaſe made beldꝭs the waſt done t But 
ik the Weſler loꝛ life make a leaſe foꝛ yeares, and utter enter upon him, 
and make a feofment in fe, this foꝛtetture ſhall not avoid the leaſe fo; 
14M a man ue a falſe and feigned. Aaton agataſt Tenant ſoz life, Recorey, 
and recover the land againſt htm by default.ſo that he may have againſt Dia 
the recoderoza Quad ei deforcear , accopding to the Statute of Weſt. 2 
cap. 4. In this caſe valbeit the Action be falſe and feigned, yet is a 
Recovery (being a matter ol Recoꝛd) ſo much refpecey in Law, that 


* 


p26vity! between the A. elo and Lefſe is deſtreyed, and between the 


Convitfon., and waſt is done, and after the Lell re: enters fo2 the 
Convitfon bzoken: in this Caſe the LeCor ſhall have an Action of walt, 
And fo if a Biſhop make 2 teaſe fo2 tide 02 yeares,and the Bishop die, and 
the Lell, the Gee being void, voth waft , the Sicceſſ0o2 ſhal have an 
Ac ion of walt: Do if the Leffe be dtſſetſed, awd walk ig done, and 
the Leff@ re-enters, an Adion of walt ſhall be maintained againſt 
the Weller, and fo in like Caſes: Aud pet in none of theſe Caſes, 
the BlainttFe in the Adion of waſt had any thing in the reverſt- 
on at the time of the walt made: Yowbeit in theſe Caſes the pꝛi⸗ 
vity atterty ſtifl rematnes: but in the other by fo2ce of the recovery 
it is fo2 the pꝛeſent atterly deſtroped, tc. Vide Statute 14 Eliz. cap, 8. 
conceruing this matter. 

15 The Diſſetſoꝛ lets the Land to the DiCCeiſce ſoz yeares , who 
enters ann diſclatmes ( by parol in pais) to have any thing, but the teaſe 
fo2 peares in the Land; pet is the Difletſe in his Remitrer notwith- 
ſtanding fuch diſclaimer in pais: But if he viſctaim in Court of Reco2d, 
that he hath not any Eſtate, ſave onely ſuch Effate foz yeares, ſuch 
diſclaimer in Conrt of Recozd ſhall conclude him: And ſo obſerve a di⸗ 
verſity betwen a clatme oꝛ diſclatme in pais of an Eſtate , and a claim 
02 vifctatme of Recoꝛd: foz a clatme o2 diſclatme in pais ſhall not hindert 
a remttter: But a clatm 02 dffclaim of Recozd Wall; becauſe this 
wozketha Conclaſton, fo doth not that, ac. 


D:{claine 
Remitte. 


26 There 


96. The Common Law. 


de wall avold either within age, o2 at full age; but matters et Res 
co36; as Statutes Merchant and of the Staple, Recogniſaances ac- 
know by him, and a Fine levied by him, 02 a Recovery agatnft- 
hem by default in a real actton, (ſaving in Dower) muſt be avoided by 
bim, viz. Statutes, at. by Audita querela, any the Fine and Recovery 
by wait of Error, during his minoꝛity, and the like: And the reaſon 
thereof fs, becauſe they are judicial acts, and taken by a Court o: 
a Judge, EC, 5 | 

17 IA Coperceners make partition in Chancery, 02 in the Com⸗ 
mon Pleas to pꝛeſent by turn, and after a ſtranger uſurpes in their ſe- 


voral turnes; pet after, when their turnes happen, each of them may 


have a Scire facias upon that partition againſt the ſtranger, when her 
tarn falls, to ſhew wherefoꝛe he pꝛeſents, notwithſtanding ſach ulur⸗ 
pation made; but it is otherwiſe (as it ſems) where the partition is 
not ot Reco2d;  fo2 then they are put to their wꝛit of right, by reaſon 
of ſach uſurpatfon. | 
18 Home do hold, that if there be L 02d and Tenant, and the Te- 
nant be difſeſſed, and the Dflle(ſe die without heir, the Lo2d accepts 
rent by the hands of the Difſefſo2, this is no bar to him; bat if be 
avow len the rent in a Court of Recozd, this ſhall bar the Loꝛd of his 
wit of Elcheat,- | | 

19 If a Gzant be made to, oz a Leaſe be made by a Dean and 
Chapter, Payoz and Communalty, oz the like; tt is god without 
naming the Dean oꝛ Papoꝛ, et. by their names; but in pleading the 
pzoper name of: the Dean, Payo?, oꝛ, ec. mult be ſhewed, becauſe 


ft is matter of Recozd, and ought to be certain. 


20 If there be two'Coperceners, and one of them make a Leaſe 
fo years of her part ; and afterwards the other bzings a wzit de par- 
ticione facienda a gainit the Lefſoz, and partition is made: 
— this Caſe, albeft the part allotted to the LeCo2 be leſſe then the part 


were witbout | | 

21. 'Ancte meſne ſhall be extended by Elegit, becanfe in ſach 
Cafe no Judgement is given to recover the poſſeſſion of the land in a 
Court of Reco2d, but onely execution made by the Sheriff in pais ; 
Powbeit in an Aiſe bought by tenant by Elegit, ancient Demeſne ts 
a. gov Plea, (as it is held in 22 Aſſ. Pl. 45.) becauſe there the Plain. 
tiffe wal recover the poſſeſſion of the land by Judgement upon Re- 
£020; - | a * 
-- 22 The Certificate of the Þeſſenger (ſent y Nucen Mary to the 
Palatinate in Germany to call P3. Bartue and his wife, the Dutcheſſe 
of Suffolk home) and the abuſes there offered him by their ſervants 
being tecozded in Chancery, and afterwars ſent by Mittimus into the 
Exehequer, could not be tra verſen, foz that ft was a Recoꝛd, and could 
not be tried by any Viſne of the Realm, it is otherwiſe of matter of fac 
done in the Countre p, ec. | E 

i: .C [5-4 7 30 


„tt ſeemes to be otherwiſe, 


96 'Conveyances by Livery, or which paſſe Eſtates'of the 
Land, more then thoſe that paſſe by Grant, or onely paſſe 
things belonging to, or iſſuing out of the Land. |  ;. 
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= 31 246 [There is a diverſity to be obſerved between matters ot Recoꝛd Co.ib.z85.b.z : 
len ie. gone 02 ſuttered by an Intant, and matters in fait; fo2 matters in fait 
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263. a. 4. 


Co. ib. 3, a. 3. 


33 H. 8 


yet tor Lermoꝛ is without remedie: But if the partition 


C. 5. 105. a. 
I in Aldens ca. 


Dier. 177. 
3t. 2 El. 


= Ltver of ſeiliy is of greater conflderation in Law, then a bare Co. Inſt. p. r. 


Condopance by Gzant ; Foz, a particular EEats-of any thing that 
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251. b. 2. 
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Lie.$:60g,6ro lies in Gant cannot be fog ſeited by an Gant theveob made in Fee; Ii. 
eri. Co. b. As & tegent ton bite qxyears-of an Advowfon; Ront, Commom, -03.0f No f 
330 b. 2. a Rebertemes Ramaindor of land, by Derd grant the ſame in F, 
this is na fodteituræot their E ates: becauſe-ft pasethonely by Ded Coen 
and nothing is dtveſted. - notther pot voth any thing tberehg ade bat h) ln, 
what may lawfully Fer But if tenant. fo2 lite ot land enfooff; amo. etch 
ther of theland in F & by livery without Deed, that is a: fozteiturs of 
his Eſtate, in regard ot the ſolemnity of: the: livern whereby the Ne; 
verfion:o2 Remainder is diveſted: So likewiſe: t& the Tenant fo; 
life 02 years of land, the Reverſiowoz Remainder being in the King, 
make à Froſfment in Fe. by livery, c. Albeit (in that Caſe) no 
Bovorgoi 0 Remainder is diveſten out of the King, novextholede 
that alco· is a foxteiturs. of. his Eſtate, ta reſpect of the folemnitp+hy-l6 © 
berp tending to ths Rings diſ:herbſin, ec. 1 Hot 54157 B IGEG 
Lirr.$ 598,999 2 If; tenant in tail bo dilleiſen, and ha then-releafoth by his Ded to AReletſey 
600. and ( >, the Dilleiſazand his heirs all his rigbt that makes na _diſcontinuanes; Diſc 
ibid. 28 a. bhocauſe nothing can pas hy ſuch a relaaſe, but. that which map law. . 
. fully paſſe without pꝛefanice to any other: But other wile it ig if 
of E.nes, and he make a Feoffmentin. Fw of tho land in relpeu ol the livorꝝ ot Nei · 
85. b., N ch. Mn; becauſe it is the moſt. ſolemn andrommon. Aſſurance in the Count 
tren, andto ha mai itab:1g9 foʒ the common gd and quiet of the Realm; 
And upon the Feoſſ ment the Fræhold, (which is ſo much al mel 
tn Law) doth piſſ? by open livery to the Feoffe ; but by therelsatem 
bare right onelp. 7e 'F 
3 : Videlupra M.94.Pl.25. M. o. Pl.. r en . 
Dier gt. b. 171 4 Tenant in tail hetoze the Statute of 27 H. 8. ot Uifes makes: Leaſe pol: 


\ x 


33 Kl. 8. Feoffment in F& to-the uſe of himſelf and his heit and aſter 11 
his Feoff&3 make a leaſt foz years rendz ing rent, and attot tar dil. 


tute is mane, the tenant iu tail dies ſeiſed and his iſſus aliens tha land 

> by fine baſoze auy envry.mado upon the Tor ma, os du receit; of the 
rent, ang the alianah accepts he rent: In this Cabs, the Alfenarſhal 
ne ver the laaſea wbether he actepted the rent! ono; ſun the 
leaſe mas i meviy -yoid-by the deathef the tanant in tall, wisst 
actual entry made by ths ius: but it han ban other ſe of a rant 
grantep ont of the lan by tha Tanant in tati aud bin eos: 0 
„ lte mils in Hitdetons Cale of a Feoffment by tenaut in tail tos his el, 
delt lan within aga, and 1 hen he comes total age, he make Leas 

{a2 years, and after the-father dies, ſa ast he ſan is ramitted, yet ha hal 


nat guolachis-leaſcy ag hmigüt have bang a rent; (ſuing; out! of: 


1 land, $931 - I. 400 ö iis 
Co.lnſt,p.1, 5 It there be tenant fo2 life, the remainder in tail, and he int Diſconcins 
3322.4 maluder grants (tw agpthen tn ten by Den; aud the mnamm fortife at. = | 
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Co.ib.32b.y 5 If tenant in tail ofa rent, ſervice, ec. oꝛ ol a Manorũ 


oweth Alets in Fame, and dieth : This ta neither bar no7diſcou- 
clap the as (nfl nt deren ſag ther 2 9 7 
02 eite v fiito the tau acter the veceare of: the tenant kö re: But if 
the iCze b:ingetf# Formedvo in and avmtt hfmſeſf but of 
pcflelion, then he ſhall be barred bp the warranty and Aſſets: It ts o⸗ 
14.39}, were f tonacit bu teal in hegte erh a; Froffment d ltve⸗ 
-:.-\:-- 8p6f inn, tos thas Wöyke da diſcontinuance : Lnd per if cane 
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u deci- 


J with warranty, alte dteth, 


the Common Law. 


tall of a ront vilſviſe tho tenant of dhe und and take a Feoffment in 
is is no ötfconttauance of the rent, 
dt ths us map diſttain fo7 the tame: Ans albeit the warranty er⸗ 
ms tecthe tent, pet (by the Rule ok Lirtleton S. 619.) ft lieth not in 
uitconktrame 5 And Where the thing doth lte in Heerp, as lands and 
mnoments, pet it to tho Convepance'of the Freholvand Jnherftanes 
no lisety of Doffixtpwehqeilite, tt wezketh no diſtontinuamte; as ff 
ronant in fa exchange lanss, c. 02 if the King being tenant in tatl 
grant by his Letters Patents the lands in Fe, there is no diſcontinu⸗ 
ateiu: Mis it is regularly trus ot᷑ a thing that lteth in grant, 


das alche ugs it be grant by fine, vet it wozketh no vifcontinuance ; 
owbott ttt 


Dotssete tenant i tat make a leaſe foꝛ years of lands, and after le⸗ 
vys Fins; this is a dftontintrante: fo a Fins fs a Fooffment- of 
sy and in tuch Cite the Freholvpaſſoth: But if tenant in tall 
boy a leaſe fo2 Hi#owr life, and after levy a Fine, this ts no/dif- 
„bertute the Reberson expectant 


97 A matter in the right, more then a matter in poſſeſſion. 


2 N the tenant be dilleiſed, and. the Diſſeiſoꝛ in a wꝛit of Meſne, 
koie· junge the Melne, this ſhall not binde the Dilleiſee: And lo it the 
Meſne bs diſleiſen ; and & foe: judgmont tis had againſt the Wiſtetſoꝛ, 
keis voth not binde the Ville ile, foꝛ the woꝛds of the Statute of Wett. 
A cap. 9. ate, Quando tenens ſine præjudicio alterius quam medii attornare ſe 
poteſt capitæli Domino, & c. 
1 Ftttlo once gained by pꝛeſcripeton 62 cuſtome, cannot be loſt by 
intorvuptlon of the poſleſſton loꝛ ten oz twenty pears; but by inter- 
tuption in the right it map beloGas (fa man have had a rent oz Com. 
mar b p2efcription; untty of poſſeſſfon of as high anyiporvurableeftate 
tis an iner ruptton in the right. = ee 

3 Ana wꝛit of Meſne the Plaintiffe mave his title by pꝛetcr iptlonʒ 
that the Delen dant and his Anceffozs hav acquitted: the Plaintiſt and 
his/Anteffo:s, and the Terre-tengnt time out of minde, gc. the De 
lendant tau Jae that the Defenvant' and hes Ancoſtozs had not ar- 
guttted the Plaintiff and his Anceffozs, and the Totro⸗tenant; and 
the Jury gave a ſperial Merdid that the Gꝛandlather of the Planten 
was enfboffey-by- one Agnes, and that Agnes and her Altceſtd28 was 
acquitted by the Anoeſtoꝛs of the Defonyant time out ot minde beldꝛe 
that time, ünte whith time no at zultal had been; ann it was auſudged 
and ulter war ds atfitmed in a wit ot Error, that the Wlaintit®-gouts 
recover his acquital;; to that there was once a title v p2eſtr 0 
fey, which cannot be taken away by n wrong ceſſot to atiſute oe 
time : And albeit the Nerdic had found against the leffey df: the 
Aue, yet to thar the ſubſtance ot the-Iffae was founs; viz. a futkicſent 
title by pꝛefc ription, it was adjudged both in Banco, and alter wards in 
a wort orf Error in B. R. foʒ the Plaintiff. Do a modus decimandi yas 
altevgceo bp pꝛeſcriptton time ont of minde koꝛ tithes of 'lambs, and 
Sretrp (ae foyned, and the Jury tound, that befoze 20 | 


ther 
kalt ps 
. — the Plaintiff) for that th pꝛeſtiption was 
ö 1 the | L was gene 
k62 all the time ot preferiptton ; . dis kam ti Fl 
comply, that the party by payment of kithrr in (þeeie hen Ways 
fcription o2cuſthmo-: But it wers avjuvged fo: the Plaintiff 
pꝛohlwttton: fox atbett the modus dd eimandi had not been paid 


. 


; 


there war futh ap:efcription; and that to tivſe 20 pears. he” 
tithe · lamb in ſpecie, and it was objecev firif,: that the 2 
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na: ,vecante the! er! upon a- State of Free- - 
e dee ich Uoth onvfy tw grant, palleth theroby, | 


Co . Inſt. p. r. 
Ico. b. 1. 


Co. ib. 114. b. 2 


Co. ibid. 


M. 4: & 44.84. 
in a Prohibiti- 


on betwixc 
Nowel and 


Kicks in B. R. 


Litt. C. 430. 


Co. ib. 257. 2 2 


Lit. 9 486, 487. 
Co. ib 283. b. 2. 


Co. ib. 265. 2. 
2, & c. 


2, Keller entre upon him, the naked right Would be left zn the Dill! 


le 
£ 
b 


ſetſo2 w. 
eile, 


J he Reaſon of Mar. 


ſpace ot 20 pears, pet the p2eſcription being found, the ſubſtante of the 
Iſaeis found foz- the Plainti# :- And if a man hath a Common by 
preſcription, and taketh a Leaſe ot the land foꝛ 20 pears, whereby the Comma, 
Common is ſuſpended, after the years ended he may claim the Com. 
mon generally by p:eſcription ; fo2 that the ſuſpenſion was but to the 


. poſſeCion, and not to the righf, and the Inheritance of the Common 
did alwayes remain: And when a Pzeſcription oz Cuſtome doth 


make a title of Jnjeritance,. the party cannot alter oz wave the ſame 
in pals. | | 

4 The Difſeiſec aſter claim (lawfully made) ſhall have an Agion of Clan 
Treſpaſſe againſt the DiCeiſo2, notwithſtanding bis continnance of Date 
poſſeCfon and occupation, and ſhall recover damages and colts. foz- the — 
firſt entry befoze any regreſſe, and after regreſſe. of the Difſeiſo; be 
ſhall have an Aafon'sf Treſpaſſe with a Continuando, and recover as 

well foꝛ all the mean occupation, as fo2 the firſt entry, _ 

5 If the Difſeiſ enter upon the heir of the Di (which entry Tin. 
is a difſeiſin, 4c.) and the heir bzing an Aſſiſe oz, wait of Entry in tie na⸗ — 
ture of an Aſſiſe, he ſhall recover; but if the heir bꝛing a wit of right tore thepl 
againſt the Difſeiſe, he ſhall be barred, becauſe in the wit ok right ſci, 
the charge of the grand Aſſiſe upon their oath is upon the mer tight, 
and not upon the poſſeſſion, xc. And albeit (in that Caſe) the heir in 
an Aſſiſe 02 w2it of Entry, &c. map regain the poſſeſſfon from the Dillet. 

ſ&, yet ſhall the Dilleiſce till retain his ancient right, and thereupon 
may again recover the poſſeſſion of the land from the heir in a Wait of 
Entry in the per. foꝛ the dilleiſin made unto him by the anceſtoꝛ ot the 
heir, 02 otherwiſe map recover it in a w2it of right, ec. And there- 
koꝛe there is a diverſity wo2thy obſervation. when the poſſeſſion ſhall 
dzaw the right ol the land to ft, and when not: 'fo2, when the poſſeCion 
is firſt, and then a right cometh thereunto, the entry cf him that hath 
right to the poſſeſſion, ſhall gain alſo the right, which followeth the poſ- 
ſeCor, and the right of poſſeſſion (in that Caſe) dꝛaweth the right un⸗ 
to tt; but when the right is fit ſt, and then the poſſeſſion cometh to the 
right, albeit the-poſſeſſeCion be defeated (as in the Caſe. afozeſaid it is 
bythe heir of the Difleiſs2) pet the right ſtil remaineth: Oo if a wo⸗ 
man that hath right of Dower diſſeiſe the heir, and he recover the land 
againſt her, pet ſhall he leave the right of Dower in her: Likewiſe if 
the heir of the DiCetſoz be difſeiſed, and the Difſeiſo2 enfeoff the heir 
apparent of the Diſleiſe being of full age, and then the Dilleifee dieth, 
and the naked right deſcends to him, and the heir of the Dilleiſo2 reco- 
vers the land againſt him, yet doth he leave the naked right in the heir 
of the Dilſeiſe; that being oꝛiginalp in bim, in reſpec of the pꝛivity 
Delcent: Alſo if the heir of the Diſſeiſoz be diſſeiſed, and the 
Dieilee releaſe to the Dilleiſo2 upon condition, if the condition be bzo« 
ken, it Mal reveſt the naked right, c. And ſo the Diſſeiſ@ had en- 
tred-upon the heir of the Difſeſoz, and made a Feoffment in Fee upon 
-ondition, if he entred foz the condition bzoken, and the heir of the 


But (in theſe two laſt Caſes) it the heir ef. the DiCle{ſo2 had 

d befoze the Condition b2oken, then the right of the Difſeiſce had 
me loꝛ ever ; becauſe in the firſt Caſe the poſſeſſion of the vil- 
as firft, and then came the right unto it bp the releaſe of the dil⸗ 

in the other Caſe, the poſſeſion and right happened both in 
ſame inſtant; and (in that Caſe) the poſſeſſion ſhall relate 
1 9 until the bzeachof the Condition, the dil⸗ 
ouſt, d bimlelf of pis whole Eftate. In like manner, A. 
the ye. © of the dilletloz, ano the villeiſe releaſeth to A. How 


the Common Law. 


hath A- the mire right to the land; and therefo:e ifthe heire of the 
diſCeiſo2\ enter into. the-land , and re⸗gaine the peſſefifon , that wall 
dzaw with it the mere right to the land, and ſhal not re⸗gaine the 

ton onely, and leave the mere right in A. but by the reconti⸗ 
nuance of the poſſeſſion, the mere right is there with veſted in the hetre 
of ths diſſeiſo2.; becauſe the poſſeſſion. was in A: befoze the acquiſition 
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of the mere right} t. 

6. au an Action of Treſpaſs again Tenant ko: life, who pleads 
villeinage in the Plafntiff and the Plaintiff is found frank & no villein; 
et he in the reverſton is not e toppen by this verdid: fo2 p thing it ſelte 
phereup! „ is not in demand, and the Plain- 


n the reverſion depende 6 
al} recover onelp dammages; Neither can de inthe Reverſton 
abe a wit of Trroz 02. attafnt upoi ſt: Ot her wile it is in 2 nativo ha- 


habe Lu} 
bendo, fo2 there the right of Uilleinage commeth fn queſtton, and he in 


theReverſfon map habe an errdz av attaint. 


poſſoſſion, where the right is 
equal. 


I, 25 4 au . at 9 ow 2 lands Arms of ſeveral 
3,02vds by rvice , aud dieth ; the Loꝛd that firft can et 
warvſhip of his hetre, wall have it. ure 

2 Hasband and Wife E ſoccage land to them and the heires 
of their body, and have iflue within fourteen peares of age die: Jn this 
Cale, tt the Gzand-mother of the part of the Pother of the Aſue dog 
firſt ſeiſe the body, ſhe ſhall habe the wardſhip, and not the G zand⸗ka⸗ 
ther of the part of the Father of the ue. 

3 Ak lands holden in ſoccage be given to a man and the heires of his 


98 Yet it favoureth 
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14 H. 7. 5. 
Keble. 
Finch 30. 


Finch 30. 


8 El. 296. 


Finch 30: 


Co. Inſt. p. 1. 


bodp, and he dieth his heire within the age of 14 yeares, the next Coſen 88. 2. 4- 


of the part of the Father ( albeit he be the woꝛthper) ſhall not be pꝛe⸗ 
ferred befoze the next Colen of the part of the Pother, but ſuch ol them 
as firſt ſeiſeth the hetre Wall have his cuſtody. 

4 Jf a man be ſeiled of lands holden in ſoccage of the part of his Fa- 
ther, and of other lands holden in ſoccage of the part of his mother, 
and dieth, bis Allue being within the age of 14 : In this Cale, 
ſuch ol the next of kin of either ſive, asfirit. b the bod of the 
heire » hall have him; Powbeit the next of the bloud of the part of the 
Father ſhall enter into the lands of the part ot the mother, and the 


PI, Co. Carels 


Caſe. 


Co. ibidem. 


next ofkinne of the part of the Pother , Wall enter into the lands of the | 


part of the Father, et. 

5 Tenants in Common of Perſonal gods have an equal right in 
them; Yowbeit the one may take them all from the other, and hall 
have them to his owne uſe, if he can hold them: but the other , if he can 
te ⸗gaine them by Tatch-pole Law, he Gall have them : And ſo it is alſo 
of real Chattels, that are intire: but not of other Chattels real that are 
ſeverable> xc. 

6 Ak there be Lon and Tenant by fealtp and 2 s, Rent, and the 
Lozd by fncroachment ( viz. by the voluntary papment of the Wenant ) 
bappeneth ſeiſtn of moze Rent, then he ought to have; Jn this Caſe, 
the Law is ſo great a favourer of ſeiſins and poſſeſſions ; that the Te- 
nant ſhall not avoid this ſeiſin had by incroachment tn avowry unleſſe 
tt be in ſome ſpecial Caſes, which (@ub1 ſupra, _ 
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99 The Law reſpecteth matters of profit, and Intereſt, 
largely ; Of pleaſure, skill, eaſe, truſt, authority, and 
limitation, ſtrictly. | 


Co. Inſt, p. 1. I Albeft to divers purpoſes a Leſſee foz yeares is not Tenant befoze PE 
46, b. 2. entry, as a releas made to him is not god to fncreaſe his Effate , be- mince © 
foe entry, neither pet can the Leſſoz, befo2e entry, grant away the | 
reverſion by the name of the reverſion; neverthelefſe, he befoze entry 
hath an Jntereft , inter eſſe termini, , grantable to another: So that 
although the Lefſoz vie befoze the Left enters, pet the Lefſ@ may 
enter into the lands: So alſo if the Lefſ& die befo2e he entred, pet his 
E xecutoꝛs 02 Adminiſtratoꝛs may enter; becauſe he p2eſently by the 
leaſe hath an Antereft in him; An theretoze if the leaſe be made to 
two, and one die befoze entry, his Intereſt ſhall ſurvive, t. 
Co. ibid. 49, 2 Ak there be two joynt attozneps to recefve livery foz another, and To jou 
b. 2. 2 b. . livery of ſeiſin is made to one ol them, in the name ot both this is cl@rly pod. 
= zwar votd : becauſe they had but a mere and bare authozity , and they both An 
Caſe. doe in Law make but one attoznep, unleſſe the warrant be jopntly and 
ſeverally : But if a leaſe fo2 yeares without ded be made to A. and B. 
the remainder to C. in f& , and liverp is made to A. in the abſence of B. 
in the name ol both, it ſemeth( in thts Caſe ) the ifvery is god to veſt 
the remainder; becauſe the Leite foz peares, that twke the livery hath 


an Jntereſt, xc. | 
Co. ibid, zz, 3 There is a diverſity between an anthozity coupled with an In⸗ Diffraci 
a. 4. Ke. tereſt, and a bare authozity : Fo2 example, There was a cuſtome _— 
in a Panno? foz the Loy to grant copt-hold lands always in fe-ſimple, |. * 
and never fo2 any lefſer Eſtate , and the Lo2d did grant to one by copy wel 
fo2 life, the remainder to another and the hetres of his body: And it az nc, 
Was adjudged (H. 36 Eliz. Rot. 492. inter Sharton & Barns in an ejectio- 
ne firme in B. R.) that the grant and remainder ever was god ; becaule 
the Lo2d having authozity by C uſtome, and an Jntereſt withall might 
grant anplefſſcr Eſtate: fo2 in «his Caſe, the Cuſtome that ene⸗ 
bleth him to the greater, enableth him to the leller, Omne majus 
continet in ſe minus, &c. ®o alfo ff one as P2ocu2ato?2 02 at- 
toꝛnep to another p2cſent to his own Benefice , he thereby puts 
himſelfe ont of poſſeſſfon ; becauſe of his Jntereſt coupled with his 
authozity , and foz that the pzeſente commeth in by the Inffitn- 
tion and Induction of the O2vinary ; Af the L od e: a Grantee of 
a Rent-charge had been alto Ceſtuy que uſe of the land, and after the 
Stat. ot R. 3. and befo2e the Stat. ot 27 H. 8. Ceftuy que uſe had made a 
feofment in ker of the land, albeit (in this Caſe) the land paſſeth from 
the feoffees , and his feofment is warranted by the power given to him 
by the Statute, pet the Befgnio2y oz Rent-charge is extind by his 
feofment ,fo2 that he had not a bare anthozity as an Attozny hath, but 
alſo an intereſt coupled therewith: But be that hath but a bare au- 
tho2ity to do a thing ts ſo farre from doing moze then which he is ex- 
p2efſeip autho2iſed to do, that if he ſtrialy purſue not his antho2ſtp, the 
Law adjudged that which he doth to be abſolutely void: As if a man 
be diſſeiſed of Black-acre and White-acre , and a warrant of attozney 
is made to enter into both, and to make livery; there, if the attoꝛney 
enter into Black-acre onely and makes livery ſecundum formam cartz , 
In this Caſe the livery of ſeffin is void: becauſe he doth lefſe then his 
warrant ; foz, the Eſtate in White-acre cannot be vfveſted without 
an entry: Solikewiſe, albeit the warrant be general, viz. to deliver 
ſeiſin; yet the attozney cannot deliver ſeiſin within the view : loꝛ his 
warrant fs intendable in Law ol an Acual and expꝛeſſe l{very , — 
n 
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not of a livery in Law; and fo it was reſolved in Varhams Caſe, P. 3. 
El. in Co. Banco. In like manner, albeft the warrant ol Attoꝛney be 
indefinite, without limitation of any time, yet the Law pꝛelcribeth 
a time, which the attoꝛney is bound to obſerve, viz. in the life time of 
the Feoffo2 and Feoffe; fo2, if either of them die befoze Liverp made, 
' | that is a countermand of the Letter'of attoꝛnep, and alſo the Deed it 
N ſelf is become of none effec', becauſe in that cale nothing doth pale be- 
foe Liverp of ſetün; for, if the Feoffo2 dieth, the land delcends to 
the heir, and ik the Feoffx dicth A twery cannot be made to his heir, 
becauſe then he ſhould take by purchaſe, whereas beires wore named 
by way of limitation: And herewith agreth Bracton, Item, Opor- 
tet, quod donationem ſequatur rei traditio, etiam in vita donataris & do- 
natorii, &c. | | 8 IE | 
4 At J bail unto a man my ſhæp to compalle his land, oꝛ my oxen, Co.ib. 57.2.4; 
toafre his land, and he kill any of them, J may have an adton of 
treſpaſſs, oꝛ an actſon of treſpaſſe upon the caſe againſt him, not with⸗ 
ffanding ſach ball ment; becauſe when the Baile having bat a bare 
uſe of them, taketh upon him, as an owner, to kill them, he loſeth 
the benefit of the uſe of them, which was limited with this caution, 
viz: that he ſhould not miſule them; xc. | 
5 If goods be delivered to one, as a gage o; pledg , and they be fol» Ce: b. g4.a.4; 
len, he hall be diſcharged; becauſe he hath a pꝛoperty in them, and 
thereloze ought to keep them no otherwiſe than his own : but if he that 
gaged them, tendꝛed the money befo2e the ſtealing, and the other re⸗ 
fuſed to deliver them, then fo2 this default in him he ſhall be charged: 
lo after ſuch tender he kept them upon truſt as Baile, and thetekoze 
was to lok ſafely to them at his peril, ft 
. 6 Aka man ſeiſed of Lands veviſeth, that his executoꝛs ſhall ſell ff, Co. ib 112. b. 3. 
and he maketh two executozs and dieth; In this caſe, it one of the 113. a. 2. 81. b. 
eretutoꝛs befoze ſale thereof die, 03 refuſe, at the Common Law be⸗ 
fozethe Statute of 21 H.. cap. . the land could not have benſold by the 
ſurviving executo2;becauſe the power given them by the will, being but 
a bare authoꝛzity, it ought ſtrialy to be obſerved', and they ought both Dier 177, 32. 
to joyn in the tale: but it a man vevilcth lands to his executoꝛs to be 2 El. 
fold, and he maketh two executozs , and the one dieth, yet the ſarvi- 
voz map tell the land; betauſe they had not a bare truſt onely, bat al - 
lo a truſt coupled with an intereſt, and thereloꝛe as the fate, ſo alſo te 
truſt wall ſarvive, ec. into 97, 5 
"900 2 Upon a Poztgage, if a ttranger, that bath no intereſt in the land, Co. ib. 0b. b. 
win ol bis own head take authozitpito tender the moneps, ec. the Lic]. 334. 
Feoffee ts not bound to tecetve them: but it the Poꝛtgager die, his 
heit within the age ol 14 peates, and the land being holden in ſoc: 
cage , the next of the kinne, to whom the Land cannot deſcend, 
being his Guardian in ſoccage may tender in the name of the heir, 
becauſe he hath an intereſt as Guardian in ſoccage: Alſo it the 
heir be within the age ol 21 peares, and the land is holden by Knight; 
ſervice, the Lozd, of whom the land is holven, may make the 
tender to his intereſt, which he ſhall have, when the Condt ion 
| ts perfozmod ; fox thele in roſpec of thetr intereſt; are not are | 
rangers, cg. 3 24 n 00. 12 
% in 8 Aan Office of Parkerſhip be granted 07 delcend, to an in⸗ Co. ib. 233.b:4 
Mumu, ant og 'Feruc covert, and the conditions in Law annexed te that 
Office: (which require skill and confivence, ) be not oblerben ang 
fulfiley> the Dice is loft foz ever; becauſe (as Lictleton faith 
$.3793)that4mplicite condition of sktll, ic. is as ſtrange as an erpzeſſe 
condition, but if a leale foz lite be 3 a feme covert, oʒ an A 
cc cp vp 
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Eo. ib. 25 8. . 4. 


Co. ib. 2 65. b. 1. 


Co. I. 1. 112, 
113. in Alba - 
nes Caſe. 

Co. ib. 3 10. 2.3. 
Littl. S. 553. 


Co. ib. 3 65. b. 3. 


Co. 1.9.7 5. b. * 
in Combes 
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by Charter, of feolment alten in lee, the bꝛeach ol this condition in law, 
that is without kill, tc. is no abſolute tozfeiture of that eſtate: Os it 
ts like wile ol a condition in lam given by Statute, which giveth an en⸗ 
try onely; As it an-Jnfant , os feme covert With her huſband altens by 
Charter of feofment in Monmain, this is no bar to the Ankant oꝛ feme 
covert; becauſe theſe conditions enneavgur to defeat an Intereſt onely, 
but the other an Interett mixed with a truſt and confidence. $ 
9 I aman makes a letter gf attoznep to valiver ſeifig fo I. 8. I U 
upon condition, and the Attomep volſvereth it abſolute , this is volp; bn. 
And ſo (ſome hold) if the warrant be abſolate , and he delivereth ſeifin 
upon condition, the livery is void; becauſe he ought to purſue his War: 
rant, ec. | 
10 Jf a man by his laſt Mill deviſe, that his executozs ſhall ſell his power d 
land, and Ddieth; Af the Executo2s releaſe all their right and title in the ron, 
land to the heir, this is void: foz that they have neither right noꝛ title to 
the land, but onelp a bare anthozity , Which is not within the caſe a 
releaſe of a right; And ſo it is, if Ceſty que uſe had debiſed, that his feof- 
tees houly have ſold his land, Albeit they had ave a ſeoffment over, yet 
might they ſell the uſe: loꝛ their authoꝛitꝝ in that caſe is not given away 
by the lfvery;becauſe in theſe caſes the power oꝛ anthoꝛitꝑ extendeth one. 
ly to the uſe of a ſtranger, and nothing foz the benefit of him that makes 
ſuch releace oꝛ fcoffment : It is otherwiſe where the power os anthoz(- 
ty poth alſo tefpea the benefit of the reloaſo2 , as in the caſe of the aſagl 
powers of revocation, when the feoffo2 , bath power to alter, change, 
determine, oꝛ revoke the uſes, being intended fo2 his benefit; fo2 in that 
tale he map releaſe, and where ie eſtates beteze were defeaſible , he 
may by his releaſe make them abſglute, and ſeclude himſelt from any 
altexatieu, oz revacation,as it was reſolved in Albanies caſe in the Rep. 
112, 18. 5 16 | | 
- 11: Kttezument ts a kind of power, which the tenant, ac, bath to An 
make pecfes the grant at a reverſion , remainder, rent, t. And there- 
fo2e it to be always rial and exactly; direded accoꝛding tothe 
geant : As tf the Lozv firſt grant his ſervices in ſe to one, and after- 
warns ta another foz life, and the tenant firſt attoms to the lat grants; 
Jn that caſe, he cannot aſter attoan to the firſt grant to make the la 
{imple paſs , foꝛ that would not þegccoaping to the grant; bunt in that 
caſe. the Attoꝛnment to the firſh is countermanded: And ſo it is if a re- 
verſion expectant upon an eſtate foz lite be granted to another in fie, 
and aſter the G2anto2:befoze. Attozument confirms the effato of the 
Leſſe, in tail, the Attemmen to the Gzante- fo2 the F @-ſtmple is 
void: An the ſame manner, ii a Roverſion upon an @fate foꝛ years be 
granted in fee, and the A eſtoʒ ronſirm the eſtate of the LeCe, foz iife,he 
cannot afterwards attoan, t. R | 
12 Warrantfes are favoured in Law, becauſe they are matter ofin Wim 
tereff, whereby a mans eſtate is the bettet aCqred:;; It is dther wile ol Em 
— becanſe thep are matter. oi limitation, whereby an Ettate is 
red. el I 4 oc! 7,3 
gs: If man baths naked antho2ity coupled with a.confidence;as Ex. Econ 
e to ſell land, they cannot no it by Attoznep ; but it a man cn 
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hath authozity, as abſolute Owner of the Land, there he may do it by 


as Ceſiy que uſe; might alter the @tatute.of 1 R. 3. ana beloꝛe 

tute ol 2H. . Foꝛ Ceſtyque uſe had abſolute authoꝛitꝝ to di- 

poſesf ths K anuat his pleaſure, without anꝝ conſtdente repoſꝭd in him, 

as aphears in 11 Elia! Dyer 28 3. and there alſs a Judgement in 25 H. d. 
ts cited, which agries with it againtt the apintou ot ſome-Aufſtices in c.,,, 


9 Ha. fol. 24. As like weile a Coptholvor, who bath not a baroantho2ity your 
1 — onelp male l 


7 | Max.99: the Common Law. 


onely to ſurrender, but like wie a cuſfomary eſtate of Jnheritance cou⸗ 
pled with luch an authoꝛtty, may ſurrender by Attoꝛney. Alſo there is 
à diverſity between a general abſolute power and authozity, as Owner 
ol the Land, as atoꝛeſatd, and a particular power 02 autho2ity (by him 
that hath but a particular intereſt) to make Leaſes fo2 lives oꝛ pears; 
And therefo22 if A be tenant foz life, the remainder in tatl, cc. And A. 
hath power to make Leaſes fo! 2: years, rend2ing the ancient rent, ic. 
he cannot. make a teaſe by a letter of Attozney by fozce of his power; 
auſe he hath but a particular power, which is perſonal to himſelf a- 
- as it was reſolved in the Lady Greſhams Caſe, 24 Eliz, per Wray 
and Anderſon, then Juſtices of Ass iſe in Suffolk. | 
make 14 When any hath authozity as Attourney to do an Act, be ought to 
tin do it in the name of him, that gives him ſuch authoztity; foꝛ he appoints 
n the Attoꝛnep to be in his place, and to repzeſent his perſon; and theres 
| foe the Attoꝛney cannot do it in his own name > no2 as his pꝛoper act, 
but iu the name, aud as the ad of him, but gives him the Anathozity ; 
And what he doth otherwiſe fs void: Do if Attozneys have power by 
wifting to ma ke leaſes by Jndentare foꝛ pears, c. theꝝ cannot make the 
Indentures in their own name, but in the name of him, that gave them 
warrant; EC, 8 e 
15 The office of Parſhal of the Parſhalſie cannot be granted fo? 
rears; becauſe it is an Office of great truſt annexed to the perſon, and 
concerns the adminiſtration of Juſtice, and the life of the Law, which 
is to kep ſuch as are in Execution in ſalva & arcta cultodia , to the end 


S 2. 


and perſonal , ſo that it ſhall not be extended to Executoꝛs oz Admini⸗ 
fratozs ; fo: the Law will not repoſe confidence in matters concerning 
31 2 — of Juſtice in perſons unknown, 

6 Ak an Office of truſt be granted to two pro termino vitæ ſuarum 
(without mo2e) by the death of one of them he grant ſhall be void; fox it 
being an Office of truſt no ſarvivour can be thereof : In like manner, 
there can be no ſurvivoz in the Office of the two Auditoꝛs of the Court 
of Wards; fo2 the Statute of 32 H. which ereus that Court, p2ovives, 
that there ſhall be two perſons, cc. who ſhall have a Judicial voice: and 
therefoze (in that caſe) the x ing cannot appoint onelp one; becauſe it is 
a matter of truſt committed to two, and the ſubjea by that Aa bath an 
Intereſt in it, cc ſecuriùs expediuntur negotia commiſla pluribus: Yowbeitthe 
King map conſtitute one at one time « another at another time by ſeve⸗ 
tal Patents; And albeit he may ſo do, pet he, that is firſt conftitated,hath 
no judictal voice, befo2e the other be aiſo conſtituted; fo2 it is pꝛobided 
by the Dtatute, that two perſons; ac. ſhall be one Officer: And there- 
foze (in the ſame caſe) although they be conſtituted by one and the ſame 
Patent with theſe wo zds, conjunctim & divifm, & alterius eorum diutius 
viyentis ; pet that ſhall ſerve foꝛ no other pur poſe, then that the ſurvivoꝛ 
ſhall be one of the perſons, to whom another may be added to make up 
that one Office, ec. 

17 A litence to hunt in my Park o2 Walk in my D:chard extends 
but to himſelt, not to his ſervants, oꝛ other in his company; foꝛ, it is but 
a thing of pleaſure; otherwiſe it is of a licence to hunt, kill, and carry a⸗ 
way the Derr; koꝛ that is a matter of p2ofit, 

18 Wap granted to Church oper any land, extends not to any other 
but himſelf ; fo2 ft is but an Caſement. 

19 A Revorſion granted to two Jopnt-tenants, and the tenant at- 
tozns to one, it is a void Attoznment, . 

- If the Sheriff behead one, that ſhould be hanged, it is felony. Finch 
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Co. ib. 79. b 4. 


Co. J. 9. 96. b 4 


in Sir George 
Fi nals Calc. 


they might the ſoner pay their debts, tc. And this truſt is individual 


* 
Co.l.1 1. 3. b. 4. 
in Auditoss 
Curles Calc. 


13 H. 7. 13. 
Finch 31. 


12 H. 7. 25. b. 
Finch ibid. 
11 H. 7. 12. b. 
Finch ibid. 


5 H. 6. 58. b. 4. 


Finch ibid, 
Finch ibid. 


Co. I 1. 173. 
* 3 


4. 
Digges Caſe. 
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Co, ib. 174. b. 2 . 


Dier 56, 18. 
35 H. 8. 


Dier5s, 20, &c. 


35 H. 8. 


Dier 21c, 24. 


4 Elia. 
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Dier 219 8. 
5 Elia. 


Dier 242,51, 
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15. c 68. b. 21 The King licenteth one to alien the third part of his A und, and lien: 


him by bis Feoffmeant, | 


„ 
N 
* $ I 


The Reafon of Sar 


he alteneth all, it is a vold altenatton foz all, 5 

22 A Leaſe is made to A. and B. foz theft ifves , A. vyeth; B. wal joy 
have an during his lite, fo2 it is an Intereſt: But ff a Leaſe be mant imm 
to I. S. during the lite of A. and B. there (it one of them die) the Eſtate 
fs utterly determined; fot that ts a limitation, | 

23 A. covenants to ſtany ſeiſed to the uſe of himſelf fo2 life, the Re- Revocuing 
maindet to B. in tail, c. which power to revoke and limit new Uſes, by and Lin 
Dev invented to be intolled fn.Chancery; A. afterwards revokesany on. frigh; 
limits by Derd fnvented , and then levies a Fine, and after that the **. 
Indenture of Re vocatton, ic. is inrolled in Chancery: Pere, by tevy- 
ing the Fine befoze inrolment he hath extinguiſhed his power of Re. 
vocation, c. So alfo it dad ben., if he had made Feoffment of. the 
Land; foz, power of Revocation , and limitation of Uſes are to be 
puncaally obſerved, becauſe ſtrialy taken in Law; And therefoze al. 
fo (in the ſame caſe) theſe wozds, Indented to be inrolled, are to be un- 
der ſtood, Indented and Inrolled. 

24 A. covenants with B. that in conũderation B. will marry his Lima 
Daughter, he and his heirs will ſtand ſeiled to the nſe of B. :andhis eri. 
hefres, B. enters, and diſſeiſeth A, and makes Feoffment in Fe, A. 
re-enters, and after B. marries his Daughter; pet here, the Uſe doth 
not velt in B, becauſc he hath extinguiſher the limitation of the Uſe to 


| 
| 


25 Ik a man be bound fn an Obligation with condition to pap 101, Obligziag 
ko the Dbligo2 at a dap to come, and the Obligee delivers him an Liaizin 
Yo?ſe, 02 any other thing in ſattstad ion of the 10 l. and the Dbligee pxyacu, 
accepts it, the convition is perfozmed., fo2 the Dbligee map viſpence 
With his own duty by that means, but if the condition be, that a 
ranger to the condition ſhall pay it, that the Dbligoz ſhall pay it to 
a ſtranger to the Obligation, in ſuch caſes, the Conditions ought to be 
ftrictly perfo2med, accozving to their ſeveral limitations, otherwile 
the Obligattons are fozfett , foz in ſuch caſe , an ho2ſe, oz other thing 
in ſattstactton of the ſumme wtll not ſuffice, becauſe ſnch limitations 
mult be ſt tialy obſerved, p 

26 In Debt upon an Obligation to perfozm Covenants of an Ine OD 
venture, «c. the Defenvant pleads a Releaſe of all Covenants-in Corcun 
the ſame Jmzenture, made five peares after the date of the ſaiv 
Inventare, and this was held no good plea fn barre of the Db: 
ligatfon , becauſe the limitation of the condition being koz th: per⸗ 
fozmance of Covenants, if any Covenant was b2oken befo2e the ſea- 
ling and deifverp of the Releaſe, the Obligation was therebp fozfett, 
and could not be a dolded by the Releaſe, 

27 man veviſeth, that his E xecutoꝛs ſhall take the p2ofits of his 9% 
Land, until his heit ſhall be at full age to pay Debts,xc, the one dies, 
after the Survivo2 makes his Erecuto2s and dies alſo, the Executo: 
of the Executoz laft dying, ſhall take the pzofits ; becauſe it is an in. 
tereſt, that ſurvives; It is other wile, ik it hav ben but a bare anthozity, 

28 A man devſſeth, that after the death of dis wife, his lanv ſhall be Der- 
ſol by his Executo2s, uni cum aſſenſu A. and makes his wife and a 
ſtranger his Exrecuto2s, and dies, the feme dies, any A. alſo dies; In 
this caſe, the anthozitp is determined. 

29 Tho ſubmitted themſelves to an Arbitrament by Recogniſance Aris: 
concerning the right and intereſt of 2 oo acres of land, cailep Kelſtor- 
ling, and fo al other actons and ſaſts concorning the ſame, Ita quod 
Arbitriuin,8&c, befo2e a certain dap; The A award, that the 
Defendant ſhall have bzakes during his lite in the Waſte of the _ 
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of Kelftorn, vend2ing to the other 25. per annum; And upon a Demur- 
ret tt was adſndged a void awaryfoz thꝛee cauſes, 1 Beeauſe they 
made their award but of one thing, whereas the ſubmiſſion was of 
two; Yowboff, if the ſubmiſſion had been by Parol, it had been a good 
award of part, 2 They have not awarded the p2opertpof the land, 
wheroof the ſubmiſlian was, but a p20ftit onely out of the land. 

ey 3 - Bey have not in their a ward named Kelſtorling, and although they 

Lins might intend ft, yet an averrement of the parties cannot declatm the 

Irigy intent of the Arbftratoas; And an this, becauſe thefr power being 

| but a bare autho2ity,mult be ſtrtaly obſerved, 


wo, 208 therefore theſe may be countermanded , ſo cannot 
thoſ e. | 


naßce vi- 1 Where the Gzante of an Dffice bath no p2ofits thereby, but one- Co. Inſt, p.r. 
op dil. ly à Coltateral certaine Fee, there the Gzantoz may diſcharge him of 233. a. 4, Ke. 
in oe, with his ſervice; as to bs a Batliff, Receiver, Survepoz, Aumites, 02 the 
nacher like, the exerciſe whereof is onelp Labour and Charge ta him; Yow- 
beft though he do diſcharge, yet he muſt have his F &, Ac. But where 
the Giant, beſides his certain Fee, hath alſo p2efits, and avaties 
by reaſon of his Office, there the Gzantoz cannot dfſchargs him ol his 
ſervice,'03 attendance ; fo2 that would be to the pꝛejudice of the G2an- 
te: fs ifa man doth grant to another the Stewardſhip of his Courts 


on of bis Þanozs, with a certain Fe, the Gzantoz cannot diſcharge 
1 bim ol his © ervice , and attendance; becauſe he hath other pzofits, 
and fees belonging to his Office, which he ſhould loſe, if he were dil . 


charger ot his Office ;- So it is alſo in the caſe, which Liccleton putteth 
(s 3 79-) of the Office of the K&per of a Park; becauſe (in that 
caſe aiſo) be hath not onely his Fee certain, but pꝛoſits and avatles 
alſo, in reſpec of his Office, as Deer⸗skins, Shoulders, tc- | 
knament, 2 It a feme ſole maketh a Leaſe foz life 02 pears, reſerving a Rent, Co.ib.z x0.b. 1; 
and granteth the Reverſton in Fee, and taketh husband, this is a 
Countermand of the Attoznment, 
un of r= 3 Ak a man be bound by Obligation to tand to, abide, obſerve,qc. Co. I. 8, 2. a. 3. 
mn can- the Rule, Arbitrament,ec. of another; yet he may countermand the in /7»y075Calc: 
mabl. Authozity lo given to the Arbifratoz, foz a man cannot by his act make | 
* ſachanautho2tty, power, 03 warrant to be uncountermanvdable, which 
by the Law, and of tts own nature is coantermanable : As if A make 
a Letter of atto2nep to make Livery , oꝛ to ſne an agfou in my name, 
02 if. J aſſign andito2s to take an accompt, 02 A make one my Fago2, 
dit Iſubmit my ſelte to an arbftrament ; albeit theſe are made by ex- 
" pꝛeſte wo2ds frrevocable „oz although J grant 02 bind my ſelf, that all 
| theſe ſhall ſtand frrevocablp, nevertheleſſe, they map be revoked : O 
likewiſe, if A make my lat Min and Tettament frrevocable, yet A 
may afterwards at my pleaſure revoke it: foꝛ, my act and my wozds 
cannot alter the judgment of Law, and make that irrevokable, which 
ſe, of (ts own nature is revocable : And therefoze , notwithſtanving it 
ts lald in 5 E. 4. 3, 6. That if I be bound to ſtand to the award, that 1 S. 
ſhall make, I cannot diſcharge that Arbitrament, becauſe I have bound my 
ſelf to Rand to his award, and that if it were without Obligation, it 
would be otherwiſe ; Neverthelefe, in the one caſe and in ths other, ths 
authoꝛity of the arbſtrato2 may be countermanned; but then in the ont 
caſe, he Wall fozfeft his Obligation, and in the other cale he ſhall loſe 
nothing; fo2,cx unda ſubmiſſione non oritur actio; And with this agrees 
Brooke, in abꝛidging the ſafd Book of 5 E. 4. Vide 22 H. 6. 30. 28 H. 
6,6, 49 E. 3. 9. 18 E. 4. 9. S E. 4. 10. 4A 
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. 4 A licence to come to my houſe to ſpeake- with me: Gods bajtey _ 

. 1 over to be deltvered to J. S. oz to beſtow in Almes, a letter of Attozncy Licence 
28 H. s. Di 22. to deliver ſeiſin; all theſe may be countermanded betoꝛe they be done: ok 
Perkins. But if I pꝛeſent J. S. to a Church, J cannot after varte and pꝛetent 8 
14 E. 4. 8. anew; fo2 a kind of Antereſt paſſeth ont of me: Bo if J deliver an Pieſentmen 
Perkins 19 6. Obligation as a ſorowle into a ſtrangers hand, to be delivered to the Oblige ac. 

Dblige upon a Conditfon to be perfozmed, this cannot be conntex: 

manded: fo upon the delivery there paſſeth an Intereſt to the Oblige, 

he being (as it were) pirty and pꝛivy to the delivery. Finch 32. 
Dier 49. 7. Kc. 5 A man deltvers a ſumme of money to another to the uſe and be- Bailney; 
33 Hl. 8. hofe ofa Woman , and to deliver it unto her upon the day ok her mar: 

riage; In thts Caſe, when a man makes ſuch a conditional gift of 

his free will and pleaſare , and delivers the thing in Ovell hand to kep 

to the uſe of a ſtranger , befoze that condition be perfozmed > the bail⸗ 

ment (which is but a mere authozity ) is revocable; Bo if a man ve. 

liver to his ſervant at Ch2iſtmas a gold ring to give it foz a new pears 

afft to a U ranger, he may countermand it notwithKanving the gift ; 

But if J tay that J. S. hath enfeoffev-me of certaine land, and in re⸗ 

compence thereof J give him this money, and withall deltver it to a 

ſtraſger to be veltveted over: In that Cafe J cannot counter mand it, 

becauſe this gitt doth not take effec as a fre gift , but as a ſatistad ion 

„ tu | 2 5 - 1 2 

. L 6 The licence granted to Paſfer Bartue (to go beyond Sea to teco- 

mip Ei" ver the debts of Charles Brandon IDuke of Suffolke veceaſed ,p2ovided, if t 

he ſhould entertatn any fugitives of England, that then it ſhould ceaſe ) 

was not conntermandable until he vid entertatne fugitives, becaute 

til then he had the lfcence in nature ol an Intereft , being (indeed) 

granted unto him foz a certaine time, viz. until the proviſo were 

bꝛoken. | 

7 Hob. 12. Str Dan. Norton àgainſt Simmes » the unver-ſhrivewick 


-xevocable, 


101 Matter of ſubſtance more then matter of circumſtance. 


1 In a wꝛit of Mefne the Plaintiffe ſaith , that the Defendant and 

his Anteſtoꝛs had acquitted him and bis Anteſtozs, 4c, and upon a 

ſpecfal Uerdic the Jury found,that the Plaintiffs Gzandsfather bought 

the land of one Agnes, and that befoze that purchaſe acquital was uſed 

but not fince: And (tn this Caſe) ft was adjudged both in Banco, 

and afterwards by wꝛit of Error in B. R. that albeit the Merdia was 

found againlt the letter of the Iſſue, yet fo2 that the ſubſtance of the Aue 

was ound, viz. a ſuffitient title by pzeſcription > the Platntifſe ould 

recover his acquital: Do if a modus decimandi be alleadged by pꝛeſcri- Ms 4: 

ption, and the Jurp finds a continuance of the pꝛeſcript ion till 20 pears n= 

and after 2opears a patment in ſpecie: Jn this Caſe, albeit the Jury 

finds not the pꝛeſcriptian, as it is alleavged , viz. foz the whole time; 

yet fo2 as much as the ſubſtance of the Iſſue is found, viz, the p3eſcrt- 

ptfon, that ſhall not be pꝛeiudiced bp ſuch ceſſer foz 20 pears, which is 

but a circumſtante, cc. Foz ff the matter and fabſtance of the Iſſue 

be found, it is fufficient, 
Co. ib 225.24. 2 Ik the Meſne recoveretha Rent, when it is a Rent-ſervice, and »e/# 
Co. ib. 154. b. 3 after the Rent becometh a Rent ſocke by ſur⸗pluſtage, and after the Redifli, W 
Matton c. 2. Tenant doth re:viſſeiſe him of the Rent; Jn chis Caſe, the Meine ſhall 

have a re- diſſe iſin upon the @tatute of Morton 20 H. 3. foz, the ſubſtance 1 

vf the Rent remaines ſtill, though the quallty be altered. So if Tenant e 6 
Co. bidem. in ſpectal tafle recover in Aiſe , and after becommeth Tenant in — 288 
er 
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afterpoCibiklty 4c. and then is re-diColled , be ſhall nabe a re-diffciſin 
apon the ſame Statute ; fo2 albeit the Rate-of inheritance be altered 
3 If there ben Challenge foꝛ Cuſinage-» be that taketh the Chal- 
lenge maſt ſhew how the Jaroz is Cousin: But pet it the Coſtnage 
whichts the e ſten and ſubſtance, be found it firffereth ; fo2 the Law 
reth that, which is material, befoze that, which is fo2mal;. 

— 4 Upon a Poztgage , where there is a time and place limited fo; 
5; the payment of the money; Although he payd at a dap betoꝛe it grow 
nen dus, 02 at another place, then which is itavited in the ven of mo2tgage ; 

pet ff the mo2tgagee receive it, that is ſuſfitient payment; ſoꝛ the time 

and place of payment are but circtumſtantes, which ſhall not pzejudice; 

fo that the ſabltance, viz. the payment , ec, be perioꝛ med; Lyerets the 

fame Law of an Obligation, et. | AA 

1 to 5 If a feokment be made upon Condition, that the Feoffce ſhall 
-nci1: gibe the land to the Feoffoz ans his Wife in taile, the rematnder to the 


Wei” wr, Caſe, ( Littleroa-fadth $. 352.) tht the Feoffe ought to make an E⸗ 
Wn fate fog life to the Wife without imyoachment et walk, 2s, And pet if 
k as the Wife hall accept of any Effate fox tile without this clauſe, withouc 
| impeachment of waftzit is gend: becaute the Eſtato fo2 life is the ſubſtance 
of the grant, and the pꝛiviledge to be without fmpeachement of waſt is 
a collateral circumſtance, and onoly ea the benefit ol the Wife , and 
the omiflion of it onely fo2 the benefit of the heire: Wo likewiſe, tt 


e n 
able, 


Wife , during the lite of the Wifez this is a gd perfozmante ot the 
Condition, albeit the Eſtate be ms to the Pagbunvany Wife , 
where Lietleton ſaith it is to he made to the Mite, but it is alone in 
fabFance , ſeing. that the limitation is, during the like ot the Mile, 


ic. 8 | 

di . . 6 An Obligation made borond the Seas map be ſued here in Eng- 

*j00 land, iu what plate the Plaintife wilt : As if it benre date at Burdeaus 

in France, it map bealleavgedto he made in quodam loco votat Burcdeaur 

in France in Iſlington in the County of Middelſex, and there it Galt by 

tried: log whether there be ſuch u plate in llington od no, is not tra- 

verſable in that Cale, becauſe the place mts it was made, is onety 
tircumfauce, and not of the ſubſtante of td fond, tc. 61% 27 

„0 in- 7 Theſe wms, modo & forma, prout, Ge/ ane in many Cafes but 

wile of ſwoz ds of logm in pieading, and uot words et ſubſtamte; toz if àæ man 

x, notof hzing à Watt of entry in caſa proviſe,, vf an altanatton made by the 

=. Tenant ia Domet to his di-inheritance;, and counts of the alionattatr 

made im ter; and the Tenant faith , thi6he alipned not mod & forma 

prout, the Demandvant vath detiared, ann therewpon they ate at due; 

and it is found by Metdia that the: Tonimt nitened tn-tatley 02 pur 

d'auter vie: In this Caſe , the Demandant ſba recover, vet the alie⸗ 

nation was nod in manner as the Demandant bas declared: Au 

this: Rule holvs'alwayes true, when the Iſſue taken gveth to the 

point ot the weit o Altion: fo then modo c forma are: hut wo of 

fozme: But otherwiſe it fs, when a collateral point in pissing is 

:ifo, -traverſed,. as it a teotment by alleavged'by: tio, and this tstraverſey 

modo & forma , ants it is tun th ſeccmend otond, there modo & forma, 


i ſt 
Iption 


di 


is material: 0 if afeofmtnt be-pleavod bpyad>) an it ts'traverſey , 
t ir abſque hoc quod froffiyit modo is forma, upoti this collateral Au modo 8c: 
$1, forma ate ſo effontiat, that the aut cannot-finy- a: foukment- without 


5. 8 KLozd 


wife , hefrs of the Feoffo2 : and the Feoffoz dies before the feofment: In this 


the Mike (in that Caſe ) take Yasband befoze-reque® made, and 
then they make requeſt, and the Tate is made to the Pagbanyd and 


©?) 


383 


Co. ib. 57. 2.4 


Co. ĩb. 212. 2. 4 
Litt. 5, 343. 


Co. ib. 219. b 4 
Litt. 8. 3 52. 


) 
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Co. lb. 26 l. b 4 


Litt. S. 483. 
Co. ib. 28 t. b. 3 
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WT 8 Lodd and Tenant by fealty onelp, and the Lo2d viſtraives the 
Lir..s. 464. Tenant fo2 Rent, the Tenant bzings an Action of Treſpaſs agatnlt the _ R 


2.020 fo2 his cattle ſo taken, and the Lozd pleavs, that the Tenant Ear 
ant, 


holds ol him by fealty and certain Rent, and fo2 the Rent he diltrain⸗ 
ed , ic. And the Tenant faith, that he holds not of him modo & forma, 
as he ſuppoſeth, and thereupon they are at Jfſae , and it is found by 
Aerdict, that he holds of him per fidelicatem tantum; In thts Caſe, the 
zit hall abate and yet he held not of the Lo2d , in manner, as the 
402d had altleadged ; But the matter of the Iſſue being found, yiz, 
that the Tenant holds of bim, that ſufficeth to abate the 'wait, 
albeft the Lo2d diſtratne the Tenant foz other ſervices, then are 
due. | EIN 
Co. bagz. 3. 1. 9 If A. be appealed, 02 indicted of Puarder , v12. that he of malice Mode %. 
p2epenſed killed B. A. pleads, that he is not guilty modo & forma, pet u.. 
the Jury map find the Defendant guflty of man-flanghter without ma; Vue, 
lice p2epenſed ; becauſe the killing of B. fs the matter and malice pje- Man 
penled is but a Circumſtance, | 
"IE IPA 10 An Aſſiſe of darrien preſentment , if the Plaintiffe alleavge the Diaz. 
avoydance. of the Church by pꝛivation, and the Jury find the ſeam, 
vopdance by death, the Plaintiffe ſhall have javgement : foz- the 
manner of the voydance is not the title of the Plaintife , but the voy: 
dante is the matter, c. | 
Eo. ibid, 2.3. | 11 Af à Guardian of an Yoſpital bzing an Aſſiſe agafnſt the Dexia 
Ozwinarp, he pleaveth , that in his viſitation he vep2ived him ag boa 
Owfnary, whereupon Iſſue fs taken, and it is found, that he de⸗ kum 
pꝛived him as Patron; pet the Oꝛdinary ſhall have judgement, foz, 
the dep2ivation is the ſubſtance of the matter. | 
12 The Leit covenants with the Lefoz not to cut vowne any tres 
ec. And dinds himtelte tn a bond of 40 pounds foz perfozmance ol co. nd 4: 
venants, the Lefſie cuts downe ten træs, the Leſſo2 bzingeth an 
Action of debt upon the bond, and eſtigneth a bꝛeach that the Leila 
bath cut downe 20 tts, whereapon AClae is joyned, and the Jurꝑ 
finds , that the Lefſe cut doirn ten; pet judgement hall be given fo: 
— — 2 ; Foz ſufficient matter of the Zune is found foz the 
laintife, TJ 7 | 
3 73 In a uit of Treſpaſs fo2 battery 02 foz gods caried away, ff the |. 
Ces: 095", Defendant pleav not guilty in the manner, as the Plaintiffe ſappoſeth, ny. inf 
20 4. dc. and it is found , that the Delendant is guilty in another towne , 03 at — 
any 


Co.tb.292.4.; 


another dag, then the Plaintife ſuppoleth, pet be ſhall recover :- Foz 
fn Acktons bzaught foz things tranſitozy, the wzong being done in one 
towne , thePlaintiffe map not onely alleadge it in another towne, but 
alſo in another County, and the Juroꝛs upon not guflty pleaded are 
bound to find foz the 'Plaintiffe : Neither can the aſanlt , battery; 
taking of gods, ic. alleadged in another County, be traverſey with: 
ont ſpectal cauſe of juſtification, which extendeth to ſome certain place, 
as it a Conſtable of a Towne tn another Countp arreft the body of a 
man, that bzeakeeh the peace, there he may traverſe the Countp: 
Powbett he muft not tap there, but muſt ſay farther , and all other 
places, ſaving in the towne, whereof he is Canttable : Mu it is alſo in an 
Acton foz taking of gods: fo2, in that Cate alſo, it the Wefenvant 
"uCEifie tod damage feaſant in another County, he may traverſe,as befoze: 
But where the cauſe of the juſtification! is not reftrainey to a certain 
place, which is ſo local, that it cannot be aleavged in any other towne 
Cas in the Caſes befozealleavged, and the like) then albeit the Action 
be bzought in a fo2raigne County, pet he malt alieavge his —— 

if 


the Commion Law: 
in the County, where the Action is b2ought : As ff a man be beatert 
in the County of Middelſex , and he b2zingeth his Action in the County 
Buck. the Defenvant cannot plead > that the Plaintiffe aſſaulted him 
in the County of Middelſex, xc, and traverſe the County, bat he muſt 
plead his juſtincation in the County of Buck. foz that the cauſe of his 
N juſtification is god in any plate: So it is like wie in Caſe of Batle⸗ 
ment of gods, and other Caſes fo2 tranſttoꝛp things, as fo2 example: 
In an Action upon the Caſe the Plaintitfe declared foꝛ ſpeaking ol 
flanderons woꝛds , which fs tranfito2p , and layd the woꝛds to be ſpo ; 
ken in London, the Defenvant pleaded a concoꝛd fo ſpeaking of woꝛds 
in al the Counties of England, ſaving in London, and traverſed the 
ſpeaking of the wozds in London; the Plainttffe in his replication 
dented the concoꝛd, wherenpon the Defendant demurred, and judge⸗ 
ment was given fo2 the Plaintiffe ; foz, the Court ſafd, that if the 


70% contoꝛd in that Caſe ſhould not be traverſed, it would follow that by 
* a new and ſubtile inbention of pleading, an anctent pꝛinciple in Law 
lane ( that for tranſitory cauſes of Action the Plaintife might alleadge the fame in 


what place or County he would ) ſbould be ſabverted, which ought not 
A to beſaffered : And thereloꝛe the Judges of both Courts allowed a tra- 
_ g .verſe upon a traverſe in that Caſe, ac. Now the ground that 
ruleth all theſe Caſes fs this, becauſe the Law reſpects moꝛe the cauſe 
of the Acton, which is the ſubſtance of the ſait , then the place where 
the Act was done, which is but circumſtantce, xc. 


the ſabKance of the matter, need not to be ſo certainely alleadged, as 
that which is the ſubſtance it ſelfe : And where a matter of Recoꝛd is 
the founvatfon 02 ground of the (aft of the Plaintitfe, oz of the ſab: 
ſtance of the plea, there it ought to be certainly and traly alleadged 

* it is, where it is but contepance; becauſe that is but circum⸗ 

nce 7 EC, 

* 15 Whena Count, barre, replication, ec. fs defective in reſpec of 
omil{on of ſome cfreumſtance ; as time, place, tc. there it map be made 
god by the plea of the adverſe party; but ff it be inſuſtictent in matter 
and ſubſtance, it cannot be ſalved, Co. l. 8.1 20.b.D. Bouch. Caſe. 

16 In the Rafgnesof E. 2. E. r. and upwards , the pleadings were 
nothing curious, but plain and ſenſtble , ever having Thtef reſpect to 
matter and ſabſtance and not to fozmes of wo2ds, and were often hol⸗ 
pen bp a quæſitum eſt, and then the queſtions moves by the Court, and 
the anſwers by the parties were alſo entred into the rolle, c. 

17 Albeit a plea as to the fozme be grofſe and ignorant, yet it god in 
ſabſtance, it ſhall be adjudged ſufficient, In Alton woods Caſe. 

18 Ak a ded beare date after the delivery, and after the deceaſe of 
the party to whom it is delivered, yet is it ſuffictent : as if an obligation 
beare date the 4 of April 24 El. and the Dbltgoz delivers ft as his deo 
30 July 23 El. and the Dblige dies befo2e the date, pet this obligation 
is god; foz albeit the Oblige in pleading cannot aueadge the velfvery 
befoze the date ( as it is ad judged in 12 H. 6. 1.) becauſe, he ts ſtopt to 
take averment againſt any thing exp2eſt in the died, pet the Jaro2s, 
who are ſwozne- ad-vericatem diendam ſhall not be ſtopt in that Caſe + 
And the reaſon hereof is, becauſe the date ofavde&d is not of the ſub⸗ 
ſtance of the ded; fo2 if it want date, oꝛ have an impoſſible date (as 
the 30 dap of February) yet the ded is god: there being onely thzee things 
or the eſſence and ſubſtance of aded , viz. the wꝛiting in paper oz parch- 
ment, ſealing , and delivery: And if it have theſe thz& , although ft 
wants, in cujus rei teſtimonium ſigillum ſuum appoſuic yet the veed is 

ſaffictent; foz p delfvery ts as neteſtary to the eflence of the died, as the 

Ddd putting 


14 That which is alledged by way of conveyance 02 inducement to Co.ib.;03.2.4. 
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putting ok the ſeals unto it, and pet it is not .neceſſarp to expzeſſe 
in the Derd, that it was deltverer, «, And from hence it map be 
obſerved , that it a man bꝛing an Action. ot debt, and count , that the 
Defendant 4. Apr. 24. &c. made an Obligation bearing date the ſame 
dap and years, and the defendant pleads non eſt fadtum, am it is ound 
that the ved was delivered at another day, befoze 03 after the day that 
the Plaintiffe hath counted, that pet the javgement wall be given fo; 
the Plaintitke, in as much as the date is not matertal, and the Defen- 
Co. l. 2.5 Ca. 4 dant cannot be twice charged, cc. 
in the Lord 19 If it be agreed by Andenture, that a fine hall be levied ol ter- Varies 
cromwelt Ca. tain Lands by the name of a certain number of Acres to divers per. cicunty, 
Co. I. 5. p. a. 26 fons, and that they ſhall grant and render the and again in >= 
r 7 Fe-ſimple , which ſhall be to certain uſes ; The fine is levied of wr 
_ « caſe e Land, but there fs ſome vartance in the number of Acres com. , 
; piled in the fine , 02 the fine is levied to one of the parties onely , 
who grants and renders the Land: So that there is variance betwen 
the Covenant and fine in number and perſon; Nevertheleſſe (in this 
Cate) the fine ſhall be averred to be to the uſe ol the Andentures: Fo? 
the oziginal bargain and agreement of the parties was declared by wak- 
ting, and albeit there be ſome little variance found in quantity, perſan, 
time, 92 ſach other circumſtances, bet wien the fine and the Inden⸗ 
ture; pet the Law( which in common conve pante hath great reſpec 
And regard to the Intent of the parties, and to the ſubſtance any 
effec of their oziginal bargaine and agreement) will permit averment 
0 agree the fine and the indenture, notwithſtanding thoſe little circum. 
'Xances of number,perſon,ttme,and the like, when the party averres,that 
there was not any new conſideration,02 new agr ment betwixt p partie 
but that the fine was lo vied accoꝛding to the indenture, and to the nſes 
and intents con in the ſame: and (ind ed it is conſonant to juſtice 
t equity,and pzincipally in common aſſurances of lands betwirt party 
t party, that every litle variance in circumſtance ſhould not ſubwert all 
| of p agr i ment of p parties in their inventurs to ÿᷣ diſ-he- 
riſon of one of them: « therefoze it was a ed in Taverners caſe about 
the 42 of El. that if A. hath 1c acres in Dale, t J. hath as many in the ſame 
town , and A. le vie a ſine to B. of 20 actes, and B. grants and renvers 20 
acres to A. in lie, pet A. hall not have the 10 ac tes of B. unleſe there was 
a ſpecial agræment between them to that effec ; oꝛ otherwiſe the Conu- 
ſe Would be ſatd to render moꝛs then he receives, and the difference in 
the number of acres is but a circumſtance, ec. | 
—.— u. b; 20 Exception was taken to an India ment upon the death of a man lain 
in Hey49% ca. yecaufe theſe woꝛds ( in pace Dei & Domini Regis) were omitted; and 
albeit in Andi ment thoſe woꝛds are uſuallp inſerted , yet the exception 
was not allowed: becauſe ſuch woꝛos are not wo2ds of ſubſtance, but 
onely inſerted by way of Amplification to aggravate the heinouſnes of 
the crime EC, i 
1 „ 21 Wherea man p2eſcribes foz a courſe of water to a Fulling⸗- mill) preſcipi 
in #77765 ca. whereas indeed ancientip it was afulling-mil,« of late time was pulled a nam 
down,and a ziſt«mill exeded in load thereof: yet if that water courſs be - a 
turnad by a franger; In an Anion upon the Caſe, ec. he may well:p2e ae 
ſcribe fo2 the courſe of water to his fulling-mtll ſo altered as afozesſatd: 
Foro the mill ts the ſabſtance , and the thing tobe demanved , and the | 
addition of Griſt oz Fulling , are but to ſhew the quality op nature of 
the min: And therefoze in the Regiſter , anvalſo in F. N. B. it appears 
that if a man will demand a Grift-mil, Falling-mill, 02 any other mill, 
the watt wall be general, de uno molendino , without any addition of 
Grilt oz Fulling, and herewith agras 21 Af. Pl. a3. ot a Plant * ; 
| 0 
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rc ene m preſcription „ and after they ate inco>po2zate' by another name, as 
znincs wheroas they were Batiiffs and Burzeſſes beſom, nowthey ate $ay- 


xof form 


by Clerk fs abie to amend without the info2matioa of the-PlatntiTe , that in ?lazcers 
lake, erro2 may be rectified by the Clerke bp fo2ce of the Statate of: 28:&liz. Caſe. b 


o the 24 Jna Writ of Error, upon T rec 7 f 
nome ting the Statute of Gloceſter, the init had deſtrict ionem faq deſtructio- Freemans CA 


utter of 


the Common Law. 
wo itkewiſe If a man have effavers either by grant 02 by pꝛeſtription 


/-*- tohis brug, albeft ho alter the Tanten, 63 chambers of the houſe ( as 


to make that the Yall which was the Parler, o2 that the Parter,which 
was we all, oz make the like alteration of the guaiities and not of 
the houſe it ſelfe z and Without making now Chimneps, whereby no 
ce. may atrus to che otuner of the w) this ts no defruaion 
of the poſcription ; f then many p3oſcriptions wouly be dettroyed: 
Am although. he buitd new Chtameys:, oz make anew advftion to 
the olvhouſe he ſhall not thereby leſe his p2eſcription ; Yowbeit he 
muſt nat implop oz ſpend any of the effqvers in the new Chtimneps , 
02 in tho part newly ; Theres is the ſame Law of Convufts and 
Wetor-pipes, oz the like: Doffa man have an ancient Window in 
his Hall, and after: covert the Yall fo a Parler 0z- any other uſe, yet 
ſhall it not be Lawfall-fo2 the Netghbour at his pleaſure to ſtop 
it; Fozhe map paeſrribe to h; we a light in lacy a part ot his Youile ; ve. 

22 MU Coꝛpozatia hath Franthiſes and P2ibiledges , by grant Co. ibid. b. t. 


oz and Commuaity; ©2 P2102 am Cobent bete, and after tranſ- 
lated to Deane and Chapter; In theforCaſes , albeit the qualities and 
name of their cozpozation is altered and charggy, and p2incipaliy in 
the Caſe of Pzf03 an Covent ( fo:vf Regul who are dead per- 
ſons in Law, they are made Sechlatr) yet tines body thall enjoy 
all the Franchiſes, Pxtviledges „ and Yerevitameats , which: the 
old Cozpozation o2 bod Politique han, either hy grant oꝛ by p2eſcrt- 
ption ; becauſe albeit the name, ec. is changes, yet che body, which is 
the lubſtance doth ſtill remain, c.? wer 7-4-0007 
23 A a Count be inſufficient in polat of fozme onely, which the co. l. ;5. b. i. 


cap. 14. It is otherwiſe i it be deficient in mattet of ſu bana: As 
inLreſpaſs, il the Plainticke declare, Quare clauſum ſuum fregit, & 
piſces ſuos cepit, &c. without ſhewing the number 03 nature of the ſiſh: 
Jn this Caſe , that omiſſion is matter ot ſubſtante, and not of tome to 
be remedied by that Statate, 4464. 299) 
overy in walt, foz that in reti. C J . 4. 


nem, it mas adjudged> that that miſtake of the Chterke was matte: 
of ſubſtance : becauſe deſtrictio was a Latin wn, which quite -alte- 
red the ſence of the Dtatute, am therefoze could not be heipes by any 
Statute , it had ban other wiſe , if it hav bien mattet of fozmeanely , 
Fo at this day if the oziginal wit want fozmgonelp,o2 containesfaiſe 
Latin, oꝛ vartes from the Regiſter tm matter of fozme: Jn (ach Cate, 
after vorvic, no judgement ſhall be ſtayed 02 reverſed: but if it want 
ſubſtance (as in the Caſe Mobe ſat.) although it be onely the mii ane 
of the Clerk, pet it ſhall not be remenies by any Statute : Any there- 
foze in a wait of partition the Juſtices of the Common Pleas tnſerted 
this wond oſtenſurus, Which was omitted, and in a wit of Ayell they 
amended this wo2d, Ave, and mate it; Avie. 

35 Where the King bath right of entry tos vefault of payment ofa Cg I. f 5b. i 
quarters Rent, ann by the office mozs rent is found arreare,then what Nights Caſe. 
the quarters rent amounts unto,yet that is ſaffictent fo2 the King, when 
the Office hath matte r and ſabffance; fo? the ſole any ſubſtanttal point, 
which pꝛotes the bꝛeach of the Condition is the-uon-payment of the 
Rent 303 any part thereof , and it is not material ; when the Rent was 
W ic. 26 I 

dd 2 26 In 
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26 In debt againſt an Execatoz the Jury finds aſſets in Regno 

Co. 1. 6.47.92 Hyberm#, and the verdict was anjudged god; albeit the Allets were Aue 

Caſe. - found not onely in a Forraigne-Country, but #naforraigne Ring- 
dome: fo2 , the finding of aſſets:is the ſabſtance, and the plate where, 
is but ſur⸗pluſſage and circumſtance: And therefo2e if an Executo; 
have gods of the Teſtatoꝛ in anp part of the woꝛld (as ifthe Te- 
ffatoy were aParchant oz the like, that had gods beyond Bea) he ſhall be 
charged with them as Aſſets : Fox the plate is but tircumſtante, cc. 

Co. — 45-," 27 In ancient time, when the Paſters and Clarks of the Chan⸗ 

bo Safe. Vid. £erp » were grave wiſe men,” well verſed in the Lawes ol the Land 

Scar. W.2.c24 (the firlt ſozt of them, making waits in difficalt Caſes onelp which ; 

in 13 E. 1. were called Brevia Magiltraliaz and they (by reaſon of their pzofduny 
learning) called Maſters of the Chancery, the other making Brevia de 
cauſa , and therefoze called Curſicorii) waits were by them exadly foz- 
med without kault oz erroz : But now when fach learned Clerks faite, 
the Judges in many Caſes give allowance to ancient fozmes of wzit, 
and puts the partie to make aſpecial Count: and in ſach Caſe; when 

| tbe wzft warrants the Count in fubſtance, they an judge it ſafficient , 

Co. ibid 48.8.4 Although there be variance ta.circymſtance : Koꝛ example, the Oꝛi⸗ 
ginal wꝛit of Aſſiſa ultimæ præſentitionis is foꝛmed in theſe woꝛds, quis 
advocatus tempore pagis præſentivĩt ultimam perſonam, quæ mortun eſt: 
This fo2me ball , and nat be changed, albeit the incumbent 
reſigned , as app n 18 E. n. Tit. Aſſiſe de darreine præſentm. a0. &c. 

F. N.: B. 53. b. Allo the wit of Warr. Cartz is fozmed in thele 
wozds, Quòd juſiè, &c. wartantized B. unum meſuagium in D. &cc. und: 
cartam habet, &c, pet iſ he be hound to warranty by fozce of an exchange, 
oꝛ by homage anceſtrel, the fo2m of the wꝛit Wall not be altered, Vide 
| 9. E.. 39. 21 H. 6. G. &c. F. N. B. 134. 27 
Co. ls. b.. 28 The La neber requires cirtumſtante, when thereby the ſub Cina 
in the cant dtance map be ſubverted : As if the Ang grant Land to I. S. foz life, da 
Herde cle ith Condition that ir I. S. pay at the Exchequer ſach a dap xx 5. tothe 
Kingsuſe, that then he ſhall haveſ& and I. S. payes the xx x. accoz- (14. 
dinitly:2 Although it be regularly true, that the King by reaſon of the 
Pajeltp of his perſon): cannot take oz depart' with any thing, but by 
matter of Record, ( yet in this Caſe ) I. S. ſhall have fx in the Land, 
and the fe-ſimple-ſhall be out of the Ring immediately upon the pay- 
ment of the xx s. without petition, monſtrance de droit, 03 any 
other ſuch circamftances ,. foz ił the Eſtate ſhall not veſt befoze ſach 
circamffance, then it cannot vet pzeſently , and if ft veſts not pꝛeſent⸗ 
ly; it ſhall never veſt: becauſe it the Eſtate be not enlarged at the ap. 
pointed time of the enlargement;ft wal never be enlarged: and therefoze 
(in ſuch Cate) thef&-ſtmple (foz necclittes ſake) ſhall paſſe ont of the 
King without any ſuch circumſtance; fo (as is ſafd befoze ) the Law 
never requires circumftance, when it may ſubvert the ſubſtance: And 
with this agrers the reaſon in the Lo, Love aſe in Pl. Co. and tn Iſabel 
Good-cheapes Cale in 49 E. 3. 16. 

Co. 1. 8. 161. 29 Pleas in barre, replications, c. and regularlp matter of ſub⸗ plen, l. 

a. 4. in Blacka- tante in them, and eſpectaly matters of fad, ſhall not be amended amend, 

mores Caſe. in another term, as omiſſion of averment, & hoc paratus eſt veriſcare, 
&c. ( fo2 in ſome Caſes as in avowry that is not neceCary ) but colour, 
which is of courſe, and wherein the miſtake of the Clerk is foand , may 
be amended, c. * 

Co. lg. 65... 3 In Mackalley's Caſe, the Jndictment was, that the Sheriffe dun 

in ＋ 4 directed his Warrant to the Wer jeant to arreſt the Defendant , good? bw 

Caſe for El- wherpas tt appeares bp the Uerdict , that no Warrant at au was made FC: 


8 EE 
abt ef Lan. but that by þ Cuſtome ot London, after plaint ontred,the Serjant might — 
— ö arre 


len, d. 


ae the Common Law. 


arreff him toſthout warrant oz pꝛecept, and pet the indicment was 
adudged good: fo2 it ſufficeth, ff the ſubſtance of the matter be ſound 
without any fach p2eciſe regard to the cirtumſtante: And therekoze; 
| a man be indicted, that he with a Dagger gave to another a mo2tal 
wound, whereofhe died, and upon the evidence it is p2oved, that he 
gave the wound with a Dagger Napier, Staffe, oz Bill; in this 
caſe, the Dffender ought to be found gutlty; Foz the ſubſtance of the 
matter is - that the party indicted gave him a moztal wound, whereof 
he died, and the circumſtance of the manner of the weapon is not ma⸗ 


terial in caſo of an indiament; pet ſuch ctrcamtance ought not to be 


omitted, but ſome weapon ought to be mentioned fn the inotiament; 
0 if A. B. and C, be fnvfaed (07 killing of I. S. and that A. Truck him 
and that the other were pꝛeſont,; Pꝛocuring, abetting, ec. and upon the 
evivence it appeared that B. hint, and that A. and B. were pꝛe⸗ 
ſent xc. In this caſe the indla ment is not purſued in the cittumſtance, 
ind vet this is ſafficient to maintain the inotament; foz the evivence 
agrees with the effea'of the indidment, and ſo the vartance ot the 
eirtumſtances of the indiament is not matertiat a betauſe it wall be 
ad jndged in Lam the ſtroke ol each ol them, and it is as ſtrongly the 
ad of the other two, as if all thꝛes had ſtruc k with the State, ic. to⸗ 

„and all had killed him, that was lain; And with this agrees Pl. 


Coin. 98. a. d if one be indtaed fo murdeting another upon malice 


pꝛepenſe, and he is lound guilty vt Man⸗ laughter, he ſhall Have judg- 


ment upon that verdi; koꝛ the killing ts the ſubſtance , and the ma⸗ 


lice pꝛepenſe is the manner of it; and when the matter is tound, judg⸗ 
ment ſhall be given thereupon, Athough the manner be not pꝛecilely 
purſaed ; and with this alſo agræs Pl. Com. 101. where it ts farther 
fafd,, that, when the ſubſtance of the fact, and the manner of the fact are 
put in iſſue together, if the Jurors find the ſubſtance; and not the manner; 
judgment ſhall be given upon the ſubſtance. And this is the reaſon, that 

caſe of killing a Piniſter of Juſtice fn the execution of his Office, 
the india ment may be general, viz. that the pꝛiloner felonice, volunta- 
rie, & ex malicia ſua præcogitata &c. percuſſit, &c. without alleavging any 
ſpecial matter; foz (in that caſe) the evidence will well maintain the 
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nid ment; becauſe the Law implies malice pꝛepenſe, c. Do like⸗ Ce. Last- 


wiſe it one be indicted as acceſſozp to two, and he is found accefſo:y to 
one, et the verdict is good, ic. 0 


in the Lord 
Soutbams Caſe. 


31 An treſpaſſe upon the tate koz oppꝛelllon ol Common, the Co, 9.112. 2: 


elmas , the Defendant pleads not guilty > and it was found bp ſpect- 
al berdid, that the Cattle depaſtured there, c. but that the Defen: 
dant put them not upon the Common: And (iu this caſe) albeit it 
was arcued by the Defendants Council, that the Jury had not found 
the w2ong, whereof the plaintiff complained ; becauſe he complained 
of: a Misfeaſance ; and they had found a Non-featance ; foz the plain⸗ 
tiffe counted that the Delendant poſuit averia ſua, &c. andthe Au- 
roꝛs found quod non poſuit, &c, but that the Cattle did depaſture, xc; 
which might be by eſcap, which ts a Non- feaſance, &c. Powbett (not- 
withſtanding that allegation) the action was adjadged maintaina⸗ 
ble enough: Foz Judges in finding of verdics rather reſpect ſubſtance 
than cir cumſtance, fc. | 


za In an Attachment upon a Pꝛohibition the plaintiff -alleadgeth Co.1.; 1. 10.2 4 


of plaintiffe ſaith, that the Detendant put his Cattle upon the Com: in! tert na- 
mon, and that they depaſtured there, fromthe: 1 of May tffl Micha- 9e 


. 


Caſe. 


. 


5 
14 


unity of poſſeſſion of the Redoꝛy and land in a Pio and his Pꝛede⸗ in Pridadle and 
ceſloʒs befoze } and at the viſſolutfon, xc, and then concludes, ratione Nappers Calc: 


cujus, idem nuper Prior, & omnes alu priores, & c, per totum tempus _ 
um, 
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ctum, &c. habuerunt & tenuerunt, &c. predict terræ exonerat, &c, was not 
de omnimodis deciminis, cc. whereas (in truth) by the unity of poſſeCion 
the land was not diſcharged of tythes, but of the payment of tytbes, 
Ec, and therefoꝛe the concluſion in that print was not foꝛmal: Ke⸗ 
verthelcſſe (in this caſe) in as much as the pꝛeſcription it ſelfe was 
well aleadged in ſubſtance, ſo that the foundation thereof was good, 
the miſtake of the concluſion and conſequent thereupon ( which is 
but a circumſtance) ſhall be no cauſe of granting a Conſultatj- 
Co. l. 11. 28.2.4 33 When the Gzanto2 is a perſon able to grant, and hath pow. 18 Fla. 1 f 
Caillat“ er over the land, and the Deed is god and legal, but wants cir - Plc cn. 
Ci, * ftumſtante, as tnrefiment o2 the like, ſuch a Deev is made goon, 
and ſuch omiſſion is (npplied by the Statute of 18 El. cap. 2. (foʒ can. 
firmation of Pateuts e Gzants made by. oz tothe Nuten) becanſe 
that an makes the convepance good, acco2ding to the true intent 
and purport thereof , which is the ſubCance, and therefoze in ſach 
cafe want of cirtumſtante ſhall not pzeſudice, cc. i 
rl. 65.5.2. 34 Whena Recon is te he pleavev in barre, ft onght to be intire- c.,,,,,.. 
— ly and: certainly recited ; becauſe (in that caſe) the Reco2d alone fs to an 46 
Caſe, * the matter ot ſubſtance . and the effec of the barre, which ought fo nds 
be full and perten; but when the recital of a Recoꝛd is nothing but A 
conrveyanes to another matter, and not the effec of the barre, but ** 
onely an insus ion tothe barre , 03 conveyance thereantos ; it is not 
necefary that ſuch conbepance oz invartion ſhould be ſo certatnly 
pleaded; as the effec it ſelf ought to be, Do in Dive and Maninghams 
Caſe in the Commentaries, it is ſufficient to begin at the Liberate, 
and not to recite the whole Recon of that ſuit ; becauſe that is ſuf» 
ſicient to lend to the matter of the Sheriffes hond, which the ®ta» 
tute makes void ; and is upon the matter but merly circamfance ; 
Do like ile, tf tenant byElcgic make an avowzy in a Replegiare, having 
let thelam to a ſtranger renv2ing Rent, tc. he ſhall not plead the whois 
34H. é. A Rec&d,\whereby he became tenant by Elegic, as it was ad judge 
1. oof, in 34 H. 6. 48. becauſe that is but a circumiffantial conveyance to tho 
defaits 1o. Matter vf the Cait, ec. Allo in 19 H. 6. 29. A bill of Deſceit was 
10 Hl. Sas. ſued agaiuft two attozneys of the Co. Plcas fo2 imbegelling, ec. a 
De'ceic, 17.5. Wlzft of Habeas corpora in placito tertæ, upon a Formedon betwirt the 
*. | Plaintiff anvanother, and judgment was demandev of the bill, be, 
catiſe the whols Recozd was not tet eived in certain; but the bill 
was awarded goon, notwithTanving it did not recite it certain: 
becaufe the Recozd was but circumſtance, and a conveyance to the 
luit of Deſceit, tc. 
Pl. Co.81.b.2 35 Jn Debt upon the Statute of 32 H. 8. cap. 9. fo2 granting Sut. zu f 
ee. leaſe tos pentes in Lands, inhereof the Lefſoz hav a defective title, winde 
= the Þlatntiff counts, that the Defendant had demiſes þ lands tos term © 
of peares, (indefinitely) without naming in certaine fo2 how many 
years; and exception was taken thereunto, becauſe the number of 
yeares was not expꝛeſſed in certaine, ec. But (in that caſe) it was 
not conceive neceſtat to ſpecifie the £xptefle number of yeares; be- 
cauſe the term was but convepance to the ſumme in demand; and 
then that, wich ts nothing elſe but conveyance, ought not to be ſo 
certainiy thzwed, as that, which is ſubſtance : And therefoze in a 
Decies tantum all the Reco2d ſhall not be ſhewed in certaine , bat 
oneipſarhpart thereof, which conveys the party to his acton : but if 
a Watt juvicfal iffue dat of a Reco2d » in that caſe the Recozv ought 
to be tertainiy recited; becanſe the Reto ts the effec and ſabſtance, 
and not convepance onelp, as in the other caſe, cc. Foz _ 
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- 1 Howingof the beginning and end of the terme is tu ns other piirpoſe, PL b. 55a. 


wen foz the ſhetoing of the length and ſhogtneſſe ot the time, and that 
is not chere material; becaufe in fuch caſe if the Leafe were made 
onely foz awhour; 02 fo an hanv2ev yeares, it ts all one, as ff Leſſee 
fo2 life is charged t hat he hall not alien in fie, «c, t he alien one« 
Iv im tati, that is afdgfoiture; So (in that caſe) alten he fo2 a ſhogt 
time, oz to a long time, it is an one: Mowbeit, tf he were to reco- 
ver accoz ding to the value of the Leaſe, then the beginning and ond 
thoreof ought to be ſhowed in eettain; And therefoze in luch caſe even 
in a Decies tantum the tertainty of the monep ought to be ſhewed ; 
ko he ſhall recover ten times the value oz quantity thereof, and then 
toeyp2eſſe the value thereof in covtain, is of ſubſtance, t. 


36 Af & man be ind icted fox Purer, and the Jarp finds him gafity Pl. Co. 101 b. i. 


in found of Pan-llanghtor onely, vet the Judgs may gide ſudgment upon him, Sburies 
lager, vis. that he Wall be hanged foz the Pan-flaughter ; fo2 the jury may Ce. 


gte their berdick at large, and und fhe whele matter; as it ons be ar- 
rafanev fo2 the death of a man, and pleavs not guilty, the Jury map 
find, that he viv kin hem in his own defence: Do in the other caſe, 
when the p2ffonerts arrxigned fo2 killing a man upon malice prapente, 
the ſubſtance of the matter is, whether he killed hem 02 no, and the 
malice præpenſe ts but ot the fozm o) circumſkance of kt ing hem: 
And akbett the malite przpenſe makes the ad moze ovioas (and fo; 
that canfe the offender wall lofe divers advantages, which otherwiſe 
heſhouty hade, as Sanctuary, Clergy, and the like) yet that fs (in- 
ded) nothing elfe but the manner of the fac , and not the ſabfance 
thereof; foz the ſnbVance of the fac ts the killing of the man, and then 
when the ſabKFance of the fac and the manner of the fa are put in 
ifſne together, if the Jurozs find the ſubſtance, and not the manner, 
yet udgment ſhall be given foz the ſabFance.: As ff a man arraigne 
an Aſſiſe fo; Diſſeiſin with fozce, and the Defenvant pleads to the ge- 
neral iſſue, and the Jurozs find the Diſſeiſm, but not with fo2ce, 
yet the Plaintiff ſhall have his judgment; fo2 the wzongfal expulfion 
was the ſabſfance, and the kozce was the manner, and then when 
thefubffance is found, he ſhall have judgment therenpon, and ſhall be 
acquit of the fo2ce, xc. | 

37 The Ring of England fmmenfately after the P2eveceſſo2s vemſiſe 
of the C2own is abſointely King withoat the Ceremony of Cozeona- 


kſore tion o; anp other act to be done cxpolt facto; fo2, the Law dot re⸗ 
vun, ſyem his titie to the Crown, by birth, right, and dettent, and not the 


tircumſtance of Coꝛonation, which is (indeed) a Nopal ozriament, 
and folemntzatfon of the Ropal vefcent ; but no part of the title : 
Powbeft in x Jac. befoze his Cozonation Warſon any Clerk (femt» 
nary P2ieffs) and others were of opinfon , that the King was no 
compleat and abſolute King betoze his Coꝛonatton, but that Co20- 
natton did adde a confirmatfon and perfection to the deſcent; And 
therefoze (obſerve their damnable and damned confequent) that they 
by ffrength and power might befoze his Co2onation take him and 
dis Royal ffſue into their poſteffiorr, kephim p2iſoner, remove bis 
Counfeltozs , and conffitate others in their plates; and that theſs 
aus and others of like nature could be no treaſon befoge he were etow⸗ 
ned: bnt it was reſolved by all the Judges of England, that p2efently 
by the deſcent his Pajeſty was compleatly ann abſolutely Ning, with⸗ 
out any efſentfal Ceremony , 03 att to be done ex poſt facto, and that 
Coꝛonatton was but a Ropal omameut, aud out ward folemmizatton 
of the deſcent , as is afozeſaty, and as it appeares evidentip by tu⸗ 
anite pzecevents and Book caſes, which ſee in che Book at „ 
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C.:1.8.133n.4 38 In an action ok Debt bzought againſt an Executo? , he pleadg Pleadiy, 
in Laune: two recoveries againſt him in a Court of a Coꝛpoꝛation, (being a 
Caſe. Court of Recoꝛd) which amount to the whole in hand, but Qeweth 
not in his Court, that the Coꝛpoꝛat ion hath juriſdiction to holy 
Court, either by pꝛelcription, oꝛ by patent; And tt alſo appeares by 
the Count in that Court, that the Acton of Debt was b2onght fo; 
100 l. without mentfoning any obligation, and therefoze it was to 
be intended, that there was no obligation; and then the Executoz 
was not chargeable in an action upon a ſingle contract ; And in thts 
caſe, albeit the Defendant in his barre acknowledged, that the Debt 
was by obligatton, yet that wan not make the Count good; fo: 
when the Count wants circumſtance of time oꝛ place} c. that map 
be made god by the barre, but when the Count, Barre, Replicatt- 
on, oz, tc. want ſubſtance, this cannot be made god by the plea of ct. 
ther party, . 

39 A Dagge is as well prohibited to be carried about one, asan , 


Co. l. 5 72. 8. 1. 


in St. obys Handgun by the Statute of 33 H. 8. 6+ albeit a Dagge is not named in —_ 
Caſc. that Statute  no2 was then invented; becauſe a Dagge differs not Handg, 
from a Mandgun in ſabſtance, but hath onely ſome ſmall alteratfon 
in fo2m and quality. | 


Co.1.8.120.bz 40 When the Count oz Declaration wants time, place, oz other la 

in Doctor Bon- cirtumſtance, it may be good by the barre , and the barre by the re- 

bam Caſe. ꝓlicatton, xc. as appears by 18 E. 4. 16. b: but when the Count wants 

ſubſtance, the barre cannot make it good, and ſo it is alſo of the barre, 

replication,ec, and with this actoꝛds 6 E. 4. 2. Bon. Caſe, 

Dier 19,113, 41 An obligation was thus dꝛawn, Ad quam quidem ſolutione m be- * 

28 H. 8. ne & fide liter ſolyend. obligo me per præſentes, datum, &c. and ſaith not Si- n drg 
gillo meo ſigillat. noz In cujus rei teſtimonium; pet by Shelley and Fitz» 
herbert it is ruled good , if it were ſealed ; foz that is of ſubſtance, the 
other being but circumſtances. 

Eo. 1. 10:124, 42 The Dean and Canons of Windſor were incozpoꝛate by ad of Nano, 

b. 2. ingazes Parliament in 22 E. 4. by this name, The Dean and Canons of the — I 

Caſcs Kings free Chappel of St. George the Martyr within his Caſtle of Wind- 
ſor; and in the Rafgne of P. and M. they mavea Leaſe of certain 
lands by this name, The Dean and Canons of the * and Queens 
Fre Chappel of . George within the Caftle of VVindſor: And in 
this caſe thꝛee variantes were obſerved, 1 Becauſe it was named 
the King and Queenes Fre Chappel, whereas it ſhould have ben 
onely named the Kings. 2 At ought to have been &. George the Mar- 
tyr, whereas Martyr was omitted; 3 Jt was ſaid within the Caſtle, 
whereas it ſhould have ben. within the Kings Caſtle - In this caſe, the 
firſt onelp was adjudged a material exception, and of ſubſtance, but 
the other two onelp matter of circumfance , and not material , and 
fo the Leaſe adjudged void fo2 the firft. 

Dyer 98.2.50, 43 Albeit fn the ſummos of Parliament of 1 Mar. theſe wozds ſu- 5 n 

1 Har. ßpremum caput Eccleſiæ Anglicanz, 8c, were omitted contrary to the hn 5 

Statutes of 26and 35 H. 8. pet by the better opinion the ſummons 

is good, becauſe it was but an Addition oz circumſtance, and not 

parcel oꝛ ot᷑ the ſabſtance of the name of the Nuten: This doubt was 

alſo moved in the Parliament of 1 El. 2. and upon great de liberation * 

ſo likewiſe reſolved, 

44 The Coꝛpoꝛation of Eaton Coll was erected bp H. 6. per þ wd 


Dyer 150.85. 


3,4, P. M. nomen præpoſiti & Collegii Regalis Collegii beatæ Mariz de Laton, &c. And 
in the time of E 6. a Leaſe was made per no men Præpoſiti & ſoci- 
orum Collegii Regalis de Eaton, omitting Collegium and Beatæ Mariz, 
and ad judged naught, ic. | 


45 The 


ash the Commen Law. 
0 * * HY 1 4 EY 5 3 Ko 
/ The Let et a Parton baſngs an cjcRianefirmz , the Delen- 
* 5, that the Parſon was demibed „übe Plaintitte Faith , 


t the Parſon hath'apyealed tothe Arch-biſhop; ak Canterbyry, in 


tute ot 2 
of the * 


zovince oꝛ xe, withoat: limiting any Court in cettatn, 


$row 12. be, that the appeale thall he to th Archthiſhop 


that the WMoꝛds to the Archbiſhop of Canterbury being Mozdg of ſub⸗ 

tante were ſafffcientto maintain the Plea; andthatthe other W 

ne being but circumſtantial and ſurpluſſage- ſhouid mat prejudite the 
| 2 41 a 35 e 


s The Deane und and Chapter of Carlcil being incoꝛpoate hy: the 
name ot the Deane and Chapter Eccleh# Cathedrals Sanctæ & indixi- 
due Trinſtatis Carleil 7 made a leaſe by the name of Mecanus Ecelaſee Ca- 


Ang by the'opinton of &x Juſtices againſt thze;, it was held go, 
notwithitanding that vartance, decauſe it is not ot᷑ lubſtauce ot᷑ the name: 
Vide e 45 at bh A Pꝛioꝛ ſaes by the name of Eccleſia Santi, Petri, 

re tion 


whereas the fon was Petri & Pauli and adjunged not god becauſe 
of ſabffarite bs | N.: 10 


47 Pope bꝛings a Replevin againſt Skinner, who avowes the: tas 
king as a Commoner in April 11 Jac. the Platntiffe in barre ſaith, 
that one Williams was ſeiſev of an houſe and land, tc. wherennto he 
had Common , et. and bemiſedthe ſame unto him the 30 day of March 
in the ſame 11 peare; to hold from the Feaft of the Annunctation next 
befo:e fo2 a peare, The Avowant traverſeth the leaſe modo & for- 
ma, whereupon iſlae is taken, and the Jury ſafd, that Williams made 
a leafe to the Plaintiffe, on the 25 dap of Marcli:fq2 one yearg from 
thence next inſuing : And albeit this was not the ſame. leaſe, that 
-- the Plaintitke pleaved (o: this begins on the day, and the other not fo 
one) noꝛ was to take his limitation, but frem-the pap exlcuded, pet 
the Tart gave judgement fo2 the Plaintffe3'foz the ſubſtants of the 
tne was, whether 02 not the Plaintiffe hav ſuch a leaſe from Williams 
as by fozce thereof he might Common at t be time, whichappeareth 
oz him in this Cale, and the modo & forma in the reſt is not mate» 


Vide „Hob. 76. Parker and Parker 117. Napper and Jaſper 139. Moon 
and Andrews. | eee 


102 * Yet fer memory and ſolemnity ſubſtances ate to be 
expreſt under Ceremonies, 


1 Jn all Actons real, perſonat, o2 mixt, albeit the Tenant oꝛ 

appeareth, and pleads à ſafficient barte, yet it he makes 
not in his plea a lawful defence, (as in perſonal ag tons to ſap , & præ- 
dictus C. D. defendit vim & injuriam quando, &. & damna & quic- 
= quod ipſedefendere deber, &c.) judgement ſhall be given againſt 


2 Albeft in 8 E. 2. Abjuration ( indefinitely ) is called a divozce be- 
* twen the Husband and Wife ; pet every abjuration is not ſo,z kor ſach 
vile abjuration as amounts to a vivozce ought to be either by authozity of 

liament ; 02 upon ozvfnary p2orceving in Law , as in the Caſe of 
o. o Weyland in 19 E. 1. Bevyertbelefle ( in ) pꝛo⸗ 


— in Parliament 03 at Law are but in the naturs ot circum⸗ 
nce, XC, 


Eee 3 By 


Gute 12 ſua de Arcubus: und betauſe the Mezos of the ta- 


the Defetivant demarred in Law: And it was held hy the Juſtices, 


395 


Djer. 249. "46. 
* Wes 


i 
0zds | 
| 


Dier 278; 1. 
11 El. 


. Sanctæ Ttinitatis in Carliel, & totum Capitulum de Eccleſia præ- 
dicta: 


Hob 72. Pope 
and Skinner, 
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3 By the „ fo 
Coab.t3y b.3 nity was — Ain ehe manunifiion of Uſllajas -, to the 955 | 
meniddy thereof might tale the dreper in the. inve: 
the*AKiEants , ko2 which this was the we.» Qui ſe 
ſuum Hiberat, in Boclelia, vel Nigrente , wel» Comitatu, vel Hu 
coram! teſtibus dc palam faciat', & liberas o Vins 30 e portas con 
apertus nn eee , wel quæ li arma, a eib ks 
ct pbhat; e. 
Co.ib.143.b.1 N —— a deb invented , unlette it be aquaty inden- A deed ly 
& 229. a. 3. & td}: #63, Adett the words of the bed be, Hacindentura, &c. #8 dend 
— 2 4 ft be not indented indeed, tt is no indentnre: but it the; 
Sttler Cale. tevetited , albeft- thx"wozds of thy ded be not, dee oe 


* 
2 ray 


9.96 


it is un indent wee, te. 925 1, vg 
Co, ib.152.2-4 7 It a Leaſe» foy Uſe" be made, reſerving. a Rent upon Thins n_—_ 
& Co.l.5.112- tien, Ke. And the Rego; levies a f®ne of the reverſion to a it ; deceſſaj. 


t Iifthis Cate; albeit the Conuſe 18 Grantee. 55 of the. 
verſion; any ſe ſmes to have power given him of taking advan. 
tage of ede Condition by tozct of: the Stammt of-32 H. 8. ca 
HbvortyeleCoiwithout Attommeut be ſhall; net take covantag > of 
the Condition: Foz, the makers ok that Statute — to h 
l urtefary Cetimontes and tartdents obſerved, other wiſe {t night 
be mllchte vous tothe Lotte, dc. | 
Ce. ibid. 216. & f A and de Bzaaten to a man fo? two. yeares upon Cond(s Liner; 
Lic.S 349- tion; that if he pay to the Gzanto? within the ſaid two peares 40 
maths; that de wan ha w : But the. Granto?- gives bim 
no Livery: In! tus Cate, albeft he pap the 40 Parks 
the o peates Pet de wal nat | have Fee 4 Wecaule there wan⸗ 
ted the; Cer mouꝑ ol den 2 It bad been otherwiſe it Livery had bœn 
made ante bh, dc. 
Eo. ib. 2 18.4.3 7 oi Regularly: whaw: any man. win take advantage on A Conti Free-hoid 
ö tien , att he map enter e mull. enter, and when: be cannot enter, bein 
ye man mie if clatme : Au the r8aſon; is fo that 3 fre bold cangot k 
ans inberttancg, Wan net ceaſe withont entry: og Jaime ; As. is "i" 
man Sit an Avvowſon to a man and his beiren upon Condl. 
tiow:; that if the 'G2zanto2., r. pap 20 li. on ſuch a dap, gc. the 
State of the Gzante wall ceaſe and be utterly vold: : The Gram, 
103 the monsp, pet the: State is not reveted in the:Gravtoz 
befoze a clatme , and that clatme muff be made at the Church; 
And ſo it is likewiſe of a Reverſion oz remafnder , of a Rent, 
Common; 52 the like: : Fot chete alte wut be a cl . befoze 
the State be reveſtey in the G2antoz by fozce of the onditfon , 
and that claime maſt be made upon the Land: A fortiori in Caſe ofa 
feofment , which paſſeth by Livery of ſeiſin, there muſt be a re-entry by 
tote of the Condition befo2e the Stats be bod. 
Co. ibid, 8 A man bargatneth and felleth Land by dev invented-and en- lien 
| rolled with n that if the burg ainet pap; ec. that then the fate 


wen teaſe and be veto, he payth the money, the state is not re- 

veffev in the mer beloze re-entry : Ans fo it fs it a bar 
afne and ſale be made ol a Reverſion , Remainder , Advowfon, ＋ 
it. Commen, t, wo (£45 Ukewtle (Lands be deviſed to a Wor 


mn dd Dandr Tonditton » that it the devil pay not 
eee day, 2, Wet btb Ettate Gyail-ceaſe and bs votd, 

the State wal not be veltey in the heire befozs 
8 And i 19 ſv of « Keverſion, INT N 


Rent, Common, op the Ie. 4 2 
| Mm 
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Co. ib. 129.3. 3. 


the Common Law. 


9 Al Deds and Writings ought to be made fn Parchment, 02 
per; Fo? if a wꝛiting be made upon a psice of wood, oz upon a 
piece of a linnen, oꝛ in the barke of atre, 02 on a ffone , oz the 


wo PPT the, gt. and the ſame be ſealed and deltvered, yet tt is no dæd; fo2 


ad&d- mut be witten in Parchment oz Paper; Becanſe a wii⸗ 
ting upon ſuch matertals is leaſt ſubjea' to alteration and corrup- 
tion. | 

10 It fs agreed in 28 H. L. fol. 28. that where the Statute of Co. lib. 5. 172. 
the 27 H. 8. c. 10. of Uſes pꝛovides, that the actual poſſeſffon ſhall be b. 3. in Aal 
adjudged accozding to the ule , xc. pet all cirtumſtances, (te⸗ lories Caſe, 
= by the Common Law ) are to obſerved, viz. actual entry de 
facto. 

11 Tenant in taile of an Youle entring into it, ſaith thus; Brother, Co. Ib. C. 15; 
I here demiſe unto you my houſe as long as I live, paying 20 li. per annum Sharpes Cafe, 
to me, & you finding me bord , horſe , &c. this amounts not to avemiſe 
fo2 life: Becanfe there wants very, oz Tome Ac, which the Law 
adjudged livery, 02 at leaſf apt woꝛds, which amount thereunts ; 
Foz delivery of a Charter is an Aa: but the Law doth not ad judge 
that livery , becauſe it hath another eFect, viz. to make the Charter 
his ded, as ft hath ben adjudged , but veltverp of a turfe , twig, oz 
any thing olſe > which comes from the land, oꝛ cf the ring of the doe is 
god livery : So if he laith enter and enjoy it, &c. that is god, atthough 
out ol the land, if within view ; fo2, that is a delivery of the land it 
ſelfe : 27 AT, 61. alter delivery ofthe ded upon the land, to ſay , have 
and enjoy the land according to the deed, this is god livery: ſo 41 E. 3. 19. 
after dell very, ec. upon the land he ſaith, enter, God give yon joy, this 
is god. 37 H. 8. Feotments Br. 6 

12 Upon a leaſe fo2 pears by Indenture the R ell covenants and Dier 6. 
grants, that it he his Erecuto2s oz afſignes alien that it ſhall belaw« 28 H. 8. 1.&c, 
full fo2 the Leſſo?2 ts re-enter ; and after makes his Mile his E xrecu⸗ 
trix and dies, the Feme takes a new Baron; who aliens, and the lefſo2 
makes a new leaſe betoze entry: In this Cafe the new leaſe is not 
god, being made befoze entry, foz atbett entry be but in the nature 
of a ceremonp 02 circumſance, yet in ſuch Caſe and others of like kind 
it is neceſſarp fo2 the eſſoꝛ to make his entry betoꝛe he can be capable 
of making a new Leaſe, h 

13 Ffa Ufflein parchaſe a reverſſon, his Low map not claime it Co. 1,9, p. i. 
befoze attoꝛnment be made by the Tenant ol the land to the Willein , « 19. b. 2 
fo: ff he make his clatme after the grant and befo2e attoznment ; ſuch Lic. 5. 175. 
_— is void, pet attopnment is (upon the matter) but a bare cere- 
monte. a 1 17. 222 

14 A nomine pœnæ is not recoverable without an actual demand of Hob. 133. 


the Rent, foz the non · payment whereof it became ſotetted. yn — 


103 Things executed and done more, then executorie, and 
to do. Vide 40. 51. 


1 A liverp in view ( otherwile caled a lu very in Law) is god to Co. Inſt. p. 15 


nikog convep the Eſtate to the feoffe, qc, it he make entry, and fo the Eftate 48. b. 3 


be executed during his life and the lite ol the feoffo2,but if either of them - 
die befoze entry, the livery is void. % 063 2009 57 dk mb - | 
2 Inu exchange of Land the parties have no r- hold in them fu dd Cog.r5.b, 5, 


a roid, 03 Law, befo2e they execute the ſame by entry: and therefozs it one 


of them die befoze the exchange be executed by entry > the exchange is 
| Cee 2 =_ 


T: 
* 52 


396 The Reaſon of Max. io, 


botd:fo} the heir cannot enter and take it as a purchaſo2;becanſe he was 
named onely to take by wap of limitation of eſtate in courſe of deſcent. 

Co. ib..51.b.4 3 Ak a man let lands to another foz term of peares, albeit the Lel⸗ Inc 
C02 die befo2e the Leſte enter, yet he may well enter intothe ſame lands Lea hn. 
after the LeCo2s death, becauſe(in caſe of a Leaſe (02 peares)the eſtate good vid, 
is execute, (and the intereſt of the term doth paſſe, and veſt inthe Lef- cn. 
ſ&) befozeentry ; And therefoze the death of the Lefſoz cannot deveſt 
that, which was veſted befoze, 

Cob. 52. b. 4. 4 IJfthe Lefſo2 by his Deed licence, the & efſee fo2 life 02 yeares (who Licwce,,, 

is reſtrained by Condition not to alien without licence) to alien, and en goody 

the Lefſo2 dieth befo2e the Leſſee doth alien, pet is his death no counters be Lela 
mand of his licence, but that he may alien; fo2, the licence exempteth ©. 

the Lefſ& out of the penalty of the Condition, and it was executed 

on the part of the Leſſoꝛ, as muchas might be: And ſo it was reſol- 

ved M. 3. Jac. in Com. Ba, Doltkewiſe ii the King licence to alien in 
Moztmaine and dieth, the licence rematneth good, not withſtanding the 
Kings death, ec. | 

TY 7 5 Jfonelevie a Fine executoꝛy (as ſur grant and render) to a man Yponzty 

, 6b. z. re and his hetres, and he, to whom the land is granted and rendzed, dierh r 
befoze execution, and his hetr being within age entreth ; In this tale, 
he ſhall not be in Ward, Fo2,hts aunceſtoꝛ at the time of his death was 
not tenant to the 10d: becauſe the Fine wos not executed, ic. 

£o..128.b.1, 6 Uponplea in viſabflity of the perſon by reaſon of Dat-law2y, be: Ou 

12 85 foze the Defendant can diſable the Plaitntiffe , the Out⸗la wꝛy muſt be pe, 
perfeaiy executed, and appear upon Rec92d ; fo2, the judgment after che ran 
the 2uinto exactus given by the Cozoners in the County Court, is not che E. 
ſafficient ; but the Wit of Exigent muſt be returned; becauſe befoze 
the Return of that Mzit it ts not perfealy executed, no doth appear 
upon Reco2d, ec. | . 

Co. ib. 13 0· 2. 4 7 A man in execution in ſalva cuſtodia ſhall not be delivered by a p30- Afrer cum 
tedtton; fo2 then the ſuit is executed, and the Law hath her end, c. 22m 

So.ib. 13 1.2: 8 In judicial Waits, which are in nature of actions, where the par- Wing 
ty hath day to appear and plead, (and therefoze pet ſomewhat to doe) 8 on 
pꝛotection doth lie, as in Wits of Seire facias upon Recoveries, Fines, no pr 
Judgments, ac. Al beit, by the @tatuteof W. 2. cap, 45- eſſoignes am 
other delayes are ouſted in Waits of Scire facias, pet a p2otectton doth 
lie in the ſame; ) ſo ft is in a Quid juris clamat, and the ltke : But in 
Waits of execution, as Habere facias ſeiſinam, Elegit, execution upon a 
Statute, Capias ad ſatisfaciendum,fieri facias, and the like, no p2otogton 
can be calt fo2 the Defendant, foz then the ſuft ts ended; Reither hath 
the Defendant then any farther day in Court, and the pzotecton ex⸗ 

tendeth onely ad placica & quærelas, and muſt be allowed by the Court, 
which cannot be bat upon a day of apparance, 

Co. lb. 135... 9 Jna 2uare Impedit, if the Plaintiffe be non:ſait after apparence, In. 9 
the Defendant ſhall make a title, and have a W2it to the Biſhop: And pico! 
this is peremptoꝛy to the Plaintiffe, and a god barre in another Quare er diſco 
Impedit; And the reaſon is, foz that the Defendant had by judgment good 
of the Court a W2it to the Biſhop, which is a judictal Mit, and in 
the nature of an execution: Ans therefo2e the Incumbent that cometh 
in by that Mit all never be removed, which is a flat barre as to that 
pꝛelentation; And of this opinton fs Littleton in our Boks : And the 

: ſame Law and fo2 the ſame reaſon it is, fn caſe of a diſcontinuance, | 
Co. b. 1391 10 In an Attaint, if the Platnttffe after apparence be non-ſatt, it is In (op, 
peremptoꝛp; but if the pꝛoceſſe in the attaint be oneiy diſcontinued, the uuf. 
1 may have another Mitt of Attaint; becauſe upon the non - 


there is a judgmont given, but not upon the diſcontinnance, ic. 
11 


1 CY; 4x. 103, the Common Law; 397 


11 After an award to accompt, the Plaintife may be non-ſaif, @o,ib.139.b;4 
KW. vc  becatiſe that fs onely an interlocuto2y award of the Court, and no 9 
U final judgment. | 25 5 
ra, 12 If there be two jopntenants of an effate in & ſimple, and one Co.ib.184 b. 2. 
of them acknowledgeth a Recogniſance, oz a Statute, 02 ſuffereth 
"\;ndine 8 judgment in an acton of Debt, ec. and dieth befo2e execution had; 
nut, Con ſt ſhall not be executed after watosʒ but if execution be ſued fn the life of 
the Conuſo?2, it ſhall bind the Survivo2 : So, ifa UMtllein purchaſe 
lands, and bind hfmſelf in a Recogniſance, ac. if the Loꝛd enter be- 
foze execution, the Loꝛd (hall avoto ft; But where execution thereof 
is had befoze ſeiſure,the Loꝛd ſhall be bound thereby, cc. 
heilt of 13 Jfa man grant an Annuity pro una acra terræ, 0 pro decimis,&c. Co. ib. z c:. i 
em ok dd pro concilio, 02 quod paſturet concilium, and the Lo2d is evided, the 
ovity, tpthes diſturbed, oz the Councel reſuſed; In theſe caſes the Annnui⸗ 
glof afcoff- ty ceaſeth, becauſe this wo2d pro ſheweth the cauſe of the G2aut, 
and ther2foze amounteth to a Condition, and then (accoꝛding to the 
Rule) ceſſante cauſa ceſſat effectus: But if A. pro conſilio impenſo, &c. 
make a feoffment oz a Leaſe foz life of an acre > os pro una acra 
terræ, Albeit he denpeth Councel , o that the acre be evicted, yet A. 
ſhall not re-enter, becauſe in this caſe there ought to be legal wo2ds 
of condftfon 02 qualification; foz, the cauſe o; conſideration ſhall not 
avoid the State of the Feoffe ; And the reaſon of this diverſity is, fo3 
that the fate of the land is executed, and the annutty is onely executo2y; 
(wlion an- 14 There is a diverſity between a Condition annexed to a ſtate in Co.ib.206;2.5; 
ul ioan c- Lands oꝛ Tenements upon a Feoffment, Gilt in tail, cc. and a Cons 
— * dition of an Obligation, Recogniſance, oz ſuch like; fo2 if a Condf- 
5 = 5 tion annexed to I ands be poſſible at the making of the Condition, and 
nnd, d: become impoſſible by the Act of God, pet the effate of the Feoſte, tc. 
thy, ſhall not be avoided: As if a man maketh a Feoffment in Fe upon 
Condition, that the Feoffo2 ſhall within one pear go to Paris, c. and 
pꝛeſently after the Feoffo2 dfeth , ſo as it is made impoſlible by the 
Act of God, that the Condition ſhould be perfozmed ; pet (in that caſe) 
the eſtate of the Feoffe is becoms abſolute ; foz though the Conditi⸗ 
on be conſequent to the fate, pet there is a pzecedency befoze the re⸗ 
entry, viz. the perfozmance of the Connition, and the ſtate of the 
Land fs executed and ſetled in the Feoffee, and cannot bs rede med 
back again, but by matter ſabſcquent, viz. the perfo2zmance of the Cons 
dition: So it is allo, where the Condition fs, that the Feoffoz ſhall 
appear in ſuch a Court the next Term, and befo2e the dap the Feof: 
foz dieth, foz (in that caſe alſo) the eſtate of the Feoffe is abſolute, 
ic. But if a man be bound by Recogniſance oz Bond with Condition, 
that he ſhall appear the next Term in ſuch a Court, and befoze the day 
the Conuſoꝛ 02 Obligoꝛ dieth, the Recogniſance oꝛ Obligation ts ſa- 
ved, becauſe the Bond oz Recogniſance is a thing in Action, and ex- 
ecutoꝛp, whercofno advantage can be taken, until there be a default Sawa 
in the Obligoꝛ. c. In like manner, it a man make a Feoffment upon 0b. 3. 
Condition, that the Feoffee ſhall kill I. S. In that caſe, albeit the 
perfozmance of the Condition be malum in ſe, and therefoze the Condf- 
tion it ſelf merly void, yet the eſtate is abſolute,becauſe executed, and 
ſetled,xc. But ff a man make a Bond upon Condition;that he ſhall kill 
I.S.the Condition being unlawful ,as bet̃oꝛe , and the Bond a thing one- 
| ly in ation and executozy, they are both void, tc. ED | 
ar ence 15 Where an Eſtate oz Leaſe fs ipſo facto void by a Condf- Co: Ind: p. t. 
ure tfon oz X imitation, no acceptance of the Rent after, can make ft 2153.1. 
el to have a continuance: Otherwiſe it is of an EKate 02 T eaſe onely 
voldable by entry. 5 
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cob ac. 1. 16 R. bꝛought an Ejectione firmæ againſt E.fo2 ejeding him out of land, . 

a which he held fox years of y demiſe of C, E. pleads that B.gave p land to — " 
p. and K. his wife in tail, who had iſſue E. the Defendant,and aſter the — _ 
Donees enfesffed C. upon condition to demiſe the land to R. foꝛ years, {Vee 
the remainder to P. and K, cc. C. dia demiſe the land to R. but kept 
the revetſton; wherekoze K. the wile after her hasbands deceaſe en⸗ 
trod upon R, c. foʒ the Condition bꝛoken, and died, after whoſe de⸗ 
ceaſe the Land veſcended to E. now Defendant ; Jud gment ſi Action: 
Mere, exception was taken to this plea, becauſe E. maintained his en» 
try by ſozce of a Condition b2oken , and ſhewed fozth no Deed ; But 
the plea was ruled to be good, becauſe the thing was executed, and 
therefoze he had no Dev to ſhew loꝛth any Deed : foz (indeed) he being 
iſto in tati was remitted. 

Co. 5. 36. b. 4. 17 Where is a diverſity bet wen inherttantes executed, and inheri⸗ Ege erg 
tances exec utoʒy, as lands executed by I fberp, sc. cannot by inden⸗ ted and e 
ture of defeaſance be deleated after wards, and fo if a Difſeiſ@ re- o dne, 
leaſe to a Difſetfoz, it caunot be defeated by Indentures of defeaſancg 
made after wards, xc. 

Lirt].$ 620, 18 It Tenant in tafl grant the Land ts A. foꝛ lile, andafterwards The lt. 

621. 622. grants the Reverſion to B. in J, and afterwards A. dies, and B. 

Co. ib. 333, 334 enters, and hen the tenant in tall dies; In this caſe, the entry of the 

tiſſlue in tali is taken aw3p ; becaufe the Reverſton of B. is executed; 
Aso it tis allo where the Tenant in tail grants the Land fo? yeares, 
and afterwards grants away the Reverſton to another, fo2 in that 
tate alſo both-the F and Frink⸗tensment are diſcontinued , and the 
Reverſton fs executed in the G2zante : It is other wiſe, where the te⸗ 
nant foy life ſurvives the tenant in taite ; fo2 then is not the Reverſton 
executed fa the life of the tenant fa tate, and then fs not the iſſne in 
taits pat to his Formedon, but may'laivfully enter, ⁊c. 

Co. l. 1 155.ba 1 There is a diverſity between a Covenant oz Agreement, which lune 

The Rector of is peties and tertain, albeit it hau tike cffec in poſſeſſion upon ſome tune, we: 

Cheddingtons fututo matter pꝛecedent; And a Covenant. 02 Agreement imperfeg une, lh 

Caſe. and uncertaine, which is to be reduced to certataty , by matter ex 

polt facto; oz, in the one caſe the eſtate ts bound preſently, inthe os 
ther caſs not; As 3 Mar. Brook Feoffinents, al uſes 59. It is covenans 
ted betwixt A. and B, that the Donne of A. ſhall marry the Daughter 
of B, fo which B. gfves to A. 100 l. and A. covenants with B, that 
if the matriage take not effec, that R. and his heires will ſtand ſefſey 
of 150 deres in D. to the uſe of B. aud his hefres, until A. his hetres, 
ic. pay to B. ico l. after B. hath- idue under age and dies, the marti⸗ 
age takes not effect ; In thts caſe, the eſtate ts executed in the heit of 
B. and chall have relation to the making of the Indenture, c. But if 
the G2ante of a Rererſton die, no attozument can be done to bis 
heir; So it is alſo where the Devil ie dies betoꝛe the Deviſoꝛ, ac. Pl. 
Co. Brets and Rigdens oaſe, 345 · Vide Shelleys cafe, where the Inden⸗ 
ture bound the land, albeit exec ut ion was not taken out til after his 
death; fo2 the eſtate was executed by the Indenture and Recovery 
bofoze srecution, which ſhall have a retro- ſpect to the Indenture; And 
11 H. 7. 12. Mhere the heir Wall ha be execution upon a ine: But ic 
the-Feoffo2 02 Feoff®- die befoze entry, feoffment by livery with⸗ 
in view wall not take effect: Dy alſo, inthe Rector of Chedding- 
tons Caſe, Co. l. 1, 155, (56, by the death of Tho. the term is not ter · 
tatne; noꝛ can veſt in his execatoꝛs. 

Co. l. 3. 86. a. 1. 20 Ik the Biſhop 0) Barow make a Leaſe fo2 lite, and after gi, 

The Caſe of granitthe Reverfſort in J, andthe Leſlie fog lite die in the life - Baren 
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5 82 df the Baron; this eee: At is otters 
Ae tte for the B ich: po: Baron. 


e recovers 95 l. in R 


&if the A Lreaturet n Bateng et the . oꝛ any 
\wook'vhcnivitMow the aCignment, ec. and xe vohe it by Mit 2 
nat rdele hands r that tien the n uα̃mtat · nal h void; after 
tinant wings Brreur, and the judgment. tan d, Wd 51-C 0 
tum after dy Whit of Paerogative the: An of the 

wis eyfviwyds ans Govs fetſem to the val t the Debt; And afs 
ter wilds the Watons revoke the aſſignment altcr the acath of the 
Pinkitiffo; berzu the Þlatnsife chavfaticfied the Debt, and his ex · 
Cato: ſuen u Scire-facias for the5 - and 3:3. Cola. But it-was ad- 
judged, that after execution had by the: Oe which was zhag ffn of 


b oh zument, the Revezation cm ben int — {92 he that hath — 


tre Re tots tian amr. revake::a thing'lawtully cxeqntets 


Luer al Ittonty cannot be renten alter t 6.evecutep , ide 7H, 


6:43-and7 H. *. The Dabtt is out⸗lamen, the Debtog payes te 
the king, the 1 ta reverſed ; In this caſe, the Dobtaa thai 
xecover-acain(rye Dedbter : n the Owyoof a out la wd perſon be 


ſold ec. he ſhall have reſtituitamei the Gong: but upon a. Fierifa- Co. 1. 8. 96. b 4, 
cis, Ke." oneiy the value, Vide 3 E. 3. 51. Necompence in hyaline once in HManzings 
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and afſignas ſt by D intoler to Co.l5.p.2.56 
NiferfE); in fatygbamion of a ws Debt ag Cadectez of. the Faticens, Hoes Caſe. 


lawfally execntes;/ Wan not be veve@ed; atheit the title of the De: Cat. 


manvaut be altirwaros diſ⸗aſfir mes, and ebided. 


22 Jfa remainder be once executed, in a Mt of Formedon in tha Cot'.3.88 a.r. 
#nderhe all neber ſprak of that remaiuner, but the general ia {Rave 


UW ft 6f Formedon in the Deitender thak ſerve in that caſe, and he Cr, 


chan c6ant'of an: immediate Gift; fag a Formeden th ramainder he 
cannot have, attet the remainder is oncg executed: Wut its Lgaſe fo2 
life be made, the remainder in tail ta A. tha xemainnce in 0B. it 


A. vii without iTae: in the life of the Tenant fo2 dite, and N put ts 


his Forme don iu the temainder, iu hfs_Formedon he ought; e make 
ment ton of the remainder to A. albeit it was determined — —. 
make 
n of al the pzecevent reutainders in tail, becauſe ia that caſe 
1 was never execute by wep of decent, 
43 
— befo:ze the Shertffes, vin. to ſend fog. the p 
the Tut alto, K he find the Plaintiffe already ſatt 


thee, 


24 There is adtvertity bettolyt a thing Cellateral erecutozyi ere. 
tideintd , "fox when an erronfous judgment fs given, and attet the no Gor Pru- 


Fu, 1 5 * 


& 


x 


MPapo; of London may ajter the tomiſe qt Jufiicatns cauſe Co. l. 8. 16.23 
3nd do in che Caſe of 
7 hut fa the City of 


not do after judgment , * this he way: de by, a aubome London. 


judgment is reverſe by Watt of Error, Collateral ads erechiezp vic: Caſe. 


are barred thereby, as ff a man hath judgment in a Quare, impedir, 
aud hath a Mit to the Biſhop, and the Biſhop rofals, here. the 
Plaintiffe upon this Collateral-matter of refyſai , may have d Quare 


non admiſit; bat if the Defonvant' reverſe. the jadgment in a Witt of 


Error, and attet thePlaintiff in the Quare ipedit b2ings & Mare. non 
admiſſt, the Defenvant may plead no fuch Retord + Vide 26 E. 3, 75. per 


Willy and Hill. Soil A. in execution at the ſuit of B. upay grranke 


dus judgmont, and after eſcapea, and after the fuagment- is :rever« 
ſed by Error, the adton upon the eſcape is gone; foz he may pleau no 
ſich Reeòrd, becauſe without u Retozd/ theagion is not maintatyable 
nt WUD EPL ming an aRiog of Debt any + 
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7 H. 6. 42-2. 


$ 4 H. 7. 11. 


Co. J. 11 40 .A 3 
in Metcalfes 
Caſe. 


Co. l 10.47 b. z 
in Lampets 
Caſe. 


Fita. N. B. 833. b 


F.N.B.'120:; 
& 121. c: 


Pl. Co. 52. . 1. 
imb. & Talib. 
Caſe. 


Pl. Co. 51. a. 3. 
imb. & Talb. 
Caſe. 

9 His. 21. 

Pl. Co. 56. b. 5. 
contra. 


Co. Inft. p. 1. 
117. 3. 
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Sheriffe 02 Gioler upon the elcape, and hath judgment and execution, 
and after the firſt judgment ts reverted; pet this judgment qpon that 
Collateral niatter being sxecuted hal remaine in koꝛce; Motwith: 
fanving ſach reverſal of the firlt ſudament. The Conuſce of g Sta- 
tate Staple in Detinue thereof upon Garniſhment, recovers by erront. 
ous judgment again the Garniſbæ, and hath the:Dtatute deliveren 
unto him, the G irntſhie- bzings a Watt ot Error, and the Conſe 
ſaes execution upon the Statute and hath tt; Pers, albeft the Garnf- 
ſhe reverſe the judgment, pet this execution han not be -avoiney 
thereby, becauſe the Statute is alreavy executed; Likewile, it a 
man recover by errontous judgment, and pꝛeſent to a Benefice, oz 
enter into the pzrquiſlte of a Uiflain, and after the judgment is re⸗ 
verſed by Error, pet; becauſe theſe Collateral ada ars executed, they 
hall not be afterwards veveſtev. z 75:3] 0 

25 Upon an interloqutoꝛy award of a Court, Which is not defini- Enor lache 
tive, & Watt of Error Ipeth not, ſuch as are theſe, quod computet, «ill a&cr jy 
that he all take an Aſſiſe, tn Waſte to inquire of the Watts, fn treſpaſſe wen. 
to inquite of damages; In partitione facienda, quod partitio fiat; Jn aye 
meaſarement : quod admenſuratio fiet, that a man ſhall be outted of 
aide, ana the like: upon which the Defenvant ſhall not bztng a Mzit 
of Erroz;butafter judgment in theſe caſes he map. : 

26 A. Lefſ& fo; 500 pears veviſeth to B. fo2 life > and after his de- ,, 
ceaſe the remainder toC. and the heires of his body, this erecuto2p eric na 
deviſe may be releaſed to B. but cannot be granted to a ranger, it is 6 dim 


ther wie o an intere@ exesute. 

27 It the L oꝛd leute ade to marry his Daughter, and do afterward 41% 
marry her, the ſhall not habe an action: againſt: the executozs of the int, xc 
father koʒ chat money: tt is otherwiſe, if ſhe were not married in his 
life time So it is alſs of the ſonne not made Knight; tc. 1 

28 Ma man take u teme, who is indebted to an alten, and the ſeme * 


7 Dies befs;s-that Dedt is krcebered by-action , in-that caſe the Baton 
| fs not chargeable; t is other wulle, it tt were recovered, living the viene 


beme, c . 8 07 2 

29 An hett in tall, that hath a Revetſton, oz remainder really exe 1 hun a 
cated in him, hal not need to plead” ſpecialip how he is heir; it is 0+ cured, wi: 
therwile where it is to be executed: Do if Adminiftratozs bʒing an cc, 6, 
adton 6f'Treſpaſſe foꝛ Goods taken aut of their 'own poſſeſſion, 
ſhall not thew the Letters of Admintſtratton: Other wile it is fo 
Govs taken in the lite of the Iriteffate , foz there the poſſeſſion of 
the Gods were never executed in them, but to be executed: Alſo, 
ifa Leaſe be made fo life, the remainder in t aile, and he in theres 
mainder is ſeited, after the death ol the Tenant foz life , bis line 
ſhall have a Formedon, and ſhall declare upon the immediate Gift, 
— pet hal ſhew the Deed ; other wile tt is it that eſtate were to 

t executed. 3 Por tf; f | 

30 A man vevtſeth land to one ko life, the remainder to the right ao cfucr 
hefres male of the Deviſoz, and to the betrs of his hong begotten, the #45" 
Tenant fo life dies, and the next heir ot the Weviſo3 being a; teme 
enters, and after hav aſonne; And there it was holden by the beſt 
epinfon , that the forme thall not out the feme, becauſe the ſonne bozn 
after ſhall not take away the land befoze veſted in the feme a8 
heir; fox vefaalt of ſuch perſon then in rerum natura; to take the de⸗ 


viſe. "8 > 4 5 
31 Ik lands be given to a Uillajn and to the hefres of his baby; and Villain t 

the L672 enters, and after enfranchſſeth the Done, and then the eiu 

Dotiee hath illue, pet that (Cue Wall never have temedte eit her by For- 2%" 


medon 


— ET [IRE - - lt he cron ied "FT" E vt PO REARs : 
EE * . Ss 1 2 * - 4 * - > 
A 2 2 * . 5 : 

We * 1 
* — i =, „ 8 . 7 

C | ? F 4 ) | t E 0 | n 4 

7 EY - > 1 þ . * 145 * 

eee. : 7 © 
: 23 = f 3 * 
1 & 4 e 1 8 . - - 

— F 4 


medon 02 entry, to recover the Land, foz that it was executed in the 
1000 befo2e the enfranchiſment of the Done , and the Statute de Donis 
afvethremedy to the Jſues of the Done that have capacity and power 
to take and vetaine ſach a gift, ec, Do it is alſo, if lands be given to an 
Allen, and to the hefres of his body, upon office found the land is ſeiſen 
foz the Ring, afterwards the King makes the Alten a Denizen , who 
hath iſſue and dieth, in this Caſe alſo the-King ſhall detaine the land 
againſt the Iſcue, EC, : : | 

„ {ia, 32 Hale by the Dheriffe upon a fieri facias ſhall fand,albeit the judg- 
hall ment afterwards reverſed,and the Platatiffe in it reſtozed to the value. 

| Dier 363. 24. | | 
«goal 33 There is a diverſity betwixt w2fts real oziginal, which are as 
juicizl things executoꝛp, æ watts real Judicial, which Jae from the judgment, 
Wit peing in the nature of a thing executed: Andtherefoze if 2 coperceners 
r. pzing a real Action, and the one is ſummoned and ſevered, and after 
dies having ae oz no Ifſae, in this Caſe the wꝛit ſhall abate : ſo like⸗ 
wiſe ff 2 jointenants bꝛing an Aſſiſe o2 other oꝛiginal real Adion, and 
the one is ſummoned and ſevered and dies, the wꝛit hall abate, albeit the 
thing in demand ſervive : But it two coperceners bzing a ſcire facias, 
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Co. 1 8.76. b.. 
Mathew Man- 
uings Caſe. 


Co. I. 10. 134 
in Read and 
Ned maus Ca: 


which is a judicial wꝛit upon a fine 1evied, ec. and the one copercener is 


ſammoned and ſevered « then dies without Iſſue, ſuch judicial wzit hall 
not abate: And ſo tt is alſo of two joyntenants. Bo wbeit if the coper⸗ 


eu. tener that dies, hath ACas, it ſhall abate, becauſe the right deſcends. 
— 34 IA lands be given to a man and the heires females of bis body, Co. Inf. p; r. 
and he maketh a feofment in f& , and take backe an Eſtate to him 37. » 


Feme re- 


and his heires, and dfeth , having Iſſue a Daughter, leaving his 
wife groſlement enſuic with a Son and dfeth, the Daugter fs remitted , 
and albeit the Don be alter wards bozne,he ſhall not deveſt the remitter; 
becauſe ft was executed. ; 
1 If the Baron diſcontinus the land of the Feme and go beyond Sea, Lic. 5. 67. 
and the diſcontinnee leaſes the land to the Feme foz iife , and gives her C. Inſt. p. 1. 


al ſellin, and after the Baron returnes and viſ-agres to ths leaſe and livery 56. k. 4. 
* of ſeiſin made to the Feme: pet in this Caſe ſbe is remitted to her an⸗ 
tient Eſtate, becauſe by the leaſe fo2 life and liver the remitter was 
mY executed in the Feme,and the Eſtate fo2 Life to the Feme, which w2onght, 
. the remitter, is vaniſhed and whols defeated : And therefo2e diſ-agre« 


iat 


eindu- 


n in 
a of 
owſon, 


ate fe- 


y (ut uſe 
tender in 


n and 


| a ſurrendet of the firſt ,- but —_— 7 * ol the 20 peates 


ment ot the husband can veveſt the Efate gatned by the leaſe, which by 
tho remitter was auually deveſted befoꝛe. 

36 A Clerk is not enabled by the Stat. of 25 E. 3.7. (by the woꝛd pier 1.8. 
pofleſſor ) to plead in barre befoze induction: foz by that his poſſeſſion is 4 H. 8. 
executed, and then he is poſſeſſor, ud not betos e. | 
37 Three Tenants in commorgf an adyvowſon make compoſition, that D er 19. 2.194 
each of them ſball pzeſent by term; if each of them hath once pzeſented H. 8. 
by hes turn by vertue ol the compeſition, in a Qu. Imp. bought after a- 
mongſt them, it is not neteſſarp to ſhe w the compoſition, becauſe it was 
recuted : tt is other wile tn Caſe it were not executed : And ſuch tom. \\ 
polttkon cannot be without wꝛtting ft is other wiſe of coperceners, fo; © 
<< compoſition map be by parol amongſt them, becauſe they are pzivies 
and as one hefre, and are compelliable to make partition.  _ 

38 Ceſtuy que uſe after the Statute of 1 R. 3. 1. the 1 of May, makes Dier g7; b. 2. 
aleaſe to one foz 20 yeares to begin at is - ſommer next, the feoffees 35 H. 8 
the ſecond of May at the Requeſt of Ceſtuy que ule make a leaſe 
of the ſame Land to the ſame Leſſe foz 34 peares to begin 
alſo at Piv-ſfommer ; Jn this Caſe, the acceptance of the laſt leaſe is not 
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and a ä 175 the 14 —＋ ˖ ns — tuch an 
Intereſt, ze migdt 01 kotett, pet in rogard the A 
having not poſſeſſion , bis ate was ontoly to begin and oxecuto3(e,, 
atm wot alteady begar! and exerices; ſuch acceptance could not be a 
ſarrender in Law, and the rather , for that the feoffees had a lawſul 
and o2dinary atithozity in the Land to ntakea leaſe in fach Caſo, 
Bier 67. b. 1c: 39, Kos the vebt of a Common perſon dpori a Statate after the Jn, Suu 
3 E. 6. quiſitton and befoze the Liberate, the ſame Land may be extenved fo; Stuple 
the Kings vebt ; but it ter mes to by other wife after the Liberate tothe | 
Common perſon , foz then it is refs in him in nature of a fte held; 
Tamen quære. ] | 
Bier 810 b. 2 40 In London upon the attachment ot a Debt in a third perſons zune 
7 E. . hand, albeit the Platritiffs hade judgement againſt the third perſon, a dci 
pet befoze execution ſerved, the Plainteiffe may retozt to have judge» de.  ; 
ment and Execution again the Detendant, being bis paincipal | 
| Hevto? : It ts okhorwils , it the judgement againtt the third perſon hay 
bien executed. | | 87 | 
Dier 98 b. 57. 41 A Fieri —— Quind. Paſc.) was directed to the he. Era 
Mar: tiffe bf Middleſex who tetutnes, quòd cepit bona & cata lla to the value 
of part ofthe nebt > & quðòd remanent in cultodia ſua pro defectu emptomm, En. 
& quòd ante return. Hujus brevis, breve de non moleſt ando fuit direct. 
qudd de ulteriore exceutione ſuperſedeat, Whith wilt he alſo returned 
annerevd to the fieri facias; Now this Wit de non moleſtando was gs 
warded fn Banco by teafoft of a wit of E troꝛ there bꝛeugòt by the De- 
kendant, but the Recozd was not yet removed, becauſe the return 
of the watt vf Erro was Craſt. Aſcent. and not bofoze ; Jn this Caſe, 
the Aueſtton was Whether v2 no ths watt de venditioni exponend, 
Don be awarded» brave the watt of e tecutton was not ſerved, noz 
the propertie of the gods altered, notwithſtanding: the ſeifure , pet at 
taft the wilt dc ventditioni expoiithd, was awarded by Sanders am 
Tr Err crea BEI Ceres nc ware 
2 25 toe luperſeuras ded, exetu⸗ 
Tle.ogtzie, dein wol Wem returnesſe. 
Era aorta 
32 e In the Ront is 
gone, and wen wet be in Expiition : But tt ſwmes td be otherwiſe 


Die r 220. 50, 
1 El. 


vet t 

anbei the rin Saf n 

be velfverev to tho patty , nos rat, pet it was, not withſtanding 
the uhvne pꝛauttes Bardt:, betuuſt aftor the entry of the Muth 
ver befo2e the death Feme, und the migrofling of the line be(03s 
Caſter Term, the ane was pertra executed. | 
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the Common Law. 


104 Poſſibility of things. 


n 1 Jf Lands be given to a man and a woman un⸗ married, and fo 
„ the hetfres of their two bodies, foz the apparent poſſibility of inter⸗ma⸗ 
ke, rying they have an Eſtate taile in them pzeſeritty;; So it it alſo where 
lands are given to the Yusband of A. and the Wiſe of B. and to the 
heirs of thefr bodfes : fo2 they have alſo a pꝛeſent Eſtate taile in them, 
in reſpec of the poſſibility : Alſo if a Feme ſole do enfzotfe a maried 
man cauſa maĩrimonii prolocuti, it is god foꝛ the poſſibility, ic. 
piliy of 2 A there be Baron and Feme, any the Feme is above the age of 9 
years, and under the age ol 12 (that being the age of conſenting to mar⸗ 
riage) and the Baron ( of what age ſo ever ) die befoꝛe the Feme attaine 
the age of 12; pet ſhall ſhe be endowed, in reſpex of the poſſibility of 
conſenting at that age, which (indeed) is the conſummatton of thy 
_ marfage : Bo tk a man take a Wife of the age of 7 peares, and alter 
6 alien the Land, and after the alienation the wife attatneth to the age of 
; p9ypeares, and after the husband dieth: yet here alſo the wife ſhall be 
endowed, fo2 the poſſtbflity of being dowable, if the attatned the ane 
of 9 yeares befoze the death of the husband: fo2 by his death the polli⸗ 
bility of Dower is conſummate, xc. 
1 in 3 Ik a man gives land to a man and his Wife and to the heires of 
il ile their two bodies, and they live till each of them is an hundꝛed yeares 
n oli. aid and have no Iſtue, yet do they continue ſtil Tenants in taile : fo2 
that the Law in that Caſe will not ſe in them an impoſſibility of 
having Childzen > although they be never ſo old: It is otherwiſe , 
where Land is giben to a man and a woman in ſpectal tafle , and 
woman dies without Jſſae , fo2 there the Law ſeeth an apparent im- 
p:Cibfiity that the man Could have inheritable Aſae by another wo⸗ 
mon, EC, ; 
18 4/- 4 The poungeft ſon and heire apparent cannot endow his wife ex 
| 2 aſſenſu patris, , of lands whereof the Father is ſeiſed in fe of the nature 
_ of Borough Engliſh, fn reſpec of the poſſibility that the Father may have 
«pe, Another Son ; fo2 then the husband is not hetre apparent : Foz the 
ſame reaſon it is that Dower ex aſſenſu fratris 02 conſanguinei is not god: 
becauſe albeit he is heire apparent at that time, yet foꝛ the common 
poſſibility that the B2other oꝛ Couſin may have Iſſue, and every Iſſne 
that he hall ſo have will exclude the husband from being heire apparent, 
be is no ſuch hefre apparent as the Law intendeth, foz the Law iu⸗ 
tendeth a conſtant and perpetual apparence, tc. | 
ae . If a man takes a wife ſeiſed of lands oꝛ tenements in fe and hath 
le Aſſue , and afterwards the wife is attainted of felony , ſo as the Iſſue 
| the cannot inherit to her, pet he ſhall be Tenant by the courteſie, in re⸗ 
be 1· ſpec of the Iſſue which he hap befoꝛe the felouy, and which by pollibi⸗ 
| lity might then have inherited: But if the wife han ben attatnted of 
felony befo2e Iſſue had, albeft he bath Ilue afterwards , he ſhau not 
be Tenant by the courteſie: Becauſe then there was no pollibility at 
all, that ſach I ue ſhouls jnherft afterher. | 
min 6 Dower is given to the Feme £92 the poſſibility, that the Iſſue, 
tough Which ſhe may have by the Baron, mag:inherit his dann, albeit the be 
ka barren and habe no Jſſue by the Baron; And although the Feme be 100 
. * peares old, and the husband at his death onelp 4 02/7 pears old, pet (hall 
» ike the Feme be envowed: Foꝛ, the _ ＋ not judge that mr" 
2 c 
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Co. ib. 40. 2.3. 
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which may fall within the bounds ol nature to be poſſible , it being cer- 

tain that women in ancient time have had Chtlv2en at ſuch an age, as 

no women doth now attafne unto; and my Lozd Coke ſalth, that he 

[1 ty a woman above 6o pears old to have a Chile , ideò non definitur 
in jure, &c. 

Co. ib. 47. 1 7 A Rent cannot be reſerved by a Common perſon upon an Cftate Rent ut 
fo2 life of any incoꝛpoꝛal inherttance, as Avvowſons , Commons, ny 
Offices , Coꝛody, Multure of a mil, Tythes, Faires, Parkets, 2 
Wiberttes, Pꝛiviledges, Franchiſes, and the like; becauſe the TE zul 
Leſtoꝛ cannot have teſoꝛt oꝛ recourſe to diſtratne foꝛ the Rent arreare, 
and if it be upon a leaſe fo2 yeares , pet he ſhall not diſtraine foz it, but 
have onely an Actfon of debt fo2 it upon the contraa: Howbeit a re- 
verſion oꝛ a remainder of Lands oz Tenements may be granted te- 

— a Rent, foz the apparant poſſibility that it may come in pol. 
ſe ton, tc. ; 

Co ib 38. b.; 8 Albett a Cop. hold Tenement, that eſcheates is kept fo2 many Cop b 

mpeares together in the Lo2ns hands, yet it Cill retaines the quality of the Lork of 
being demiſible, in reſpec of the poſſibility that the Loꝛd may again — | 
admit fome man unto it, xc. 

Cs. In p. 1. . 9 Ifthe Anceſto2 matieth bis heire apparont within the age of con- "3 "ina 

bea. n ſent, and dyetb, the Infant being till within the age of conſent the „e 
2,020 map take the Jafant ( i he will) into his poſſeſſion , andff the fm. 
Infant be detatued from him, he ſhall recover him in a w2it of raviſh- 
ment of ward, and thereupon have the Jnfant delivered unto him ; 
And this is tn reſpec of the paſſibllity that the Anfant may diſ-agre 
tothe marriage; Powbeft if at the peares of conſent he agre to the 
marriage: neither the King noz the Lozd ſhall have the marriage, foz 
then it ts a marrfage ab initio , and there ned no other marrfage, 

Co ib. 244.2.2 10 Af the Yasband hath an apparant poſſibility of pꝛocreation, Ii, de 
as under eight years, oz under the age of pꝛocreation, the Iſſue, — 
which his Wife hath , is a Baſtard, albeit he was then within 
the four ſeas, that is, within the juriſdiction of the King of Eng- 
land; but when the parties are both cf full lawfal age: if the Pus: 
bany be within the four ſeas, as afo2e-ſatd , when the wife hath Jae, 
albeſt he never came neer her, yet is the Child Legitimate , fo 
the poſſibility that they might mete together: Foꝛ, (in that Caſe) 
Filiatio non poteſt protari, &c, So it is alſo if the Iſſue be boꝛne with⸗ 
in a moneth 02 a day after marriage, foz (in ſuch Caſe) the Law will 
not judge of any impoſſibility, xc. 

Co. ib. 316. a. 11 A. ſeiſed ot Land in Fe grants it in tail to B. and afterwards Teo 

& Co. l. 10.44. grants the Reverſton to C. in F& by Fine, in this Caſe, the Te- vol cane 

2.2: Fennirgs nant in tail is not sompellable to attozne, in reſpec of the pollibility able ton 

Caſe. that wt Eſtate (being an Eſtate of Inheritance) may continue 

0 e 3 tc. 
5 12 It a man hath Jſue two Sonnes and ts viſeiſed and theelveſt lun 
ag a if Son releaſe to the Diſſeiloꝛ by ded with Warranty and die without ru 
60. 371% Iſſue, and afterwards the Father dies, this is a lineal Warrantyto * 
the younger Son, koꝛ the poſſibility that the pounger Son, might have 
convyed his tittle to the Land thzough the elveſt Son, in Caſe the el⸗ 
deft Son had ſurvived the Father: Otherwiſe it is, where the ponger 
Son deceaſeth and dies without Iſſue : foz the eldeſt Sonne can by no 
pollibility convey his title to the Land from the Father th2ough the 
, Ppounger Don, ec. Lineal ä 

Lict. S. 706 13 Jf Tenant in taile hath (Cue thz@ Sonnes, and diſcontinue the later u 

Co. ib. 322 taille in e, and the ſecond Son releaſeth by his ved with Warranty ray 
to the Diſcontinuee, and after the Tenant in taile dies, and the ho aum ut 

on 
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Hon dies without Aue; here the elve# Bonne is barred to have any 
recovery by wlt of Formedon ; becauſe the Warranty of the ſecond 
B3other fs collateral to him foz the fmyofſi-itity that he may convey 
any Effate to him th2ouch the ſecond Bꝛother: but if the eldeſt Sonne 
die without Idſue, then may the poungeft Son have a Formedon, in 
reſpect of the poſſibility that the youngeſt Don- might have conveped 
the deſcent of the land to him thoꝛough the ſecond B2other, art. | 

fieheice a! 14 Af a man make a Feoffment with warranty and die, the hefre coi 1b, is 

ue nit = of the Feoffo2 ſhall have all the wꝛitings, which the Feoffo? hiniſelfe che Lo. Buck- 
dings: might detaine, albeft the heire hath nothing by deſcent , fo the poſt» burſtt Caſe, 
bflfty of the deſcent afterwards. 

Gant of are- 15 Ik a Leafe be made fo2 life the remainder to the right hefres of Co. l. 51 b. 
al 1 I. S. (the ſame I. S. being then in rerum natura) it is gd, fo2 the come Sir Huev 

obe . mon polltbiltty, that 1. S. may die during the lite of the Tenant los life. cholmeleys 

Co. Inſt. p. 1. 378. a. 3. | | Caſe. 


it rele 
N 2 te 
Of ten. 


I6 good 


i bal gelen con- 16 Albeit Filius in utero matris is part viſcerum matris (vide 3. Aſſ. Ce. 1.7.8. b. 4. 
1 ma Pl. 2. 22 Aſſ. Pl. 94. 22 E. 3. Tit. Corone 180. Stanford fol. 2 1.) pet the che Earle ot 
ln vex7e 4 ao in many Caſes hath conſiderat ton of him in reſpec of the apparent Bedfords Ca. 
#7  expectatfon and poſſibility of his birth foz which ſ& the opinfon of San- 

** ders and Browne in Stowells Caſe » foz the avoyding. ot a fine; vide temps pl. Co. fol. 
md. E. 1. Tit, Guard 153. & 31 E. 1. Tit. briefe 873.02 the Guard of ſuch 


an inkant; vide 38 E. 3. 7. & 41 E. 3. & 11 E. 3. Tit. voucher, that he 
ſhall be vonched in ventre ſa mere 3 El. Dier 186. An adulterer counſels the 
Feme to murder the Anfant , when{it ſhould be bozne , who doth tt ac- 
co2dingly , in this Cafe the adulteter is acceſſoꝛy, pet at the time ofthe 
counſel given the Infant was in ventre ſa mere, &c. | 
juinent o& 17 Ik Ceſtuy que uſe after the Stat. of i R. 3. and befo2e the Statute _ 
0% 4 »ſe of 27 H. S. had diſſeiſed the Difſetſo2 of his feoffes ; here the uſe is np Foe — 45+ 
wm ſuſpended, and depends in poſſibility to be revived by the entry of the C. P 
* feoffees , and pet it he make feoffment in Fe, that is god and ſhall 
bind * reſpect that the Law hath conſide ration of that poſſibility of 
the uſe, | 
e? 1s H, poſſeſſed of an houſe fo2 31 yeares deviſeth the pzofitsthere- Ce 1.1, f. 
. — of to I. dnrante viduitate, and after deviſeth the term to R. and dies, „ 3; in Lam- 
vs, I. by the afſent of the E xecutoꝛ enters and purchaſeth the houſe/in F & per: Caſe. 
of L. whoxovenants with 1. that the houſe ſhall be fre from all foumer vi 
bargatnes , et. And in an Action of Debt upon an Obligation foz the 77-25 Z-Ror. 
bꝛeach of covenants,the deſendant pleads covenants performed: the Plain- ,;,7* & 
tiffe aſſignes fo2 breach the deviſe to I. and afterwards to R. and that 1 2 Caſe. 
after 1. entring into that covenant I. had maried O. upon whom R. 
entred, and thercupon the Plaintiſke demurres : And the great Que⸗ 
fon in the Caſe was, whether (R. at the time of the making ol the 
covenant having onely a poſſibility ) the covenant did extend unto it, 
02no ; And it was reſolved, that the covenant did extend to that poſ- 
ſtbility, and that the poſſibilfty had being foz that purpoſe , and mf 
be fo2fefted, | 
19 Vide infra M. 105, in all. 
wmybe 20 I tenements be given to a man and to a woman, which is not his Co. 1,0. p. i. 
ud weile; and to the hefres male of their two bodies, they have an Eſtate 25. b: 4. 
f taile, albeft thep be not maried at that time, and lo it is if lands n 
ton man which hath a Wife, and to a woman which hath a husband, 
and to the heirs of their two bodies, they have pꝛeſently an Eſtate taile, 
foz the pollibility that they may marrp, et. | 
ww, 21 Huch thing as one hath by credible heare-ſay (by the example of ©, ,,...,. 
Lice, ©, 720 ) are not be neglected, but are wozthy of obſervation, fo2 the 


apparent poſſ{bſlity, that thep may be true, | 
ppar nt pollibilitp, that they may ids And 
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105 And therefore nothing to be void , which by 
| : _ poſſibility may be good. 2 x 


1 Vade ſupra R. 194. e. 2. 
Co. laſt. p. 1. 2 It Lands be given to two husbands and their wives, and to the Land. intaily 
25. b. 4. hetres of their bodies begotten, this is not a void Gzant fo? the uncer⸗ to wore thy 
Co. 1 50. b. in tatnty, but thep hall take a joynt eſtate fo2 lite, and ſeveral inheri. wo good, 
Lampets Calc. tances, viz: the one husband and his wife the one moity, and the o⸗ | 
ther husband and wife the other moity; So ik lands be given to a 
man and two women, and the heires of their bodtes begotten , they 
have a joynt eſtate fo2 life, and every of them ſeveral inheritance; be- 
cauſe-they cannot have one iſſae of their bodies, neither wall there 
be by any conffruction a poſſibility upon a poſſibility , viz. that he ſhall 
marrythe one firſt and then the other; So ft fs alſo when land is gi⸗ 
ven to two men and one woman, and to the hetres of their bodies be- 
gotten, Ec. | 
Co. ib. 45.b. 3. 3 Regularly in every Leaſe fo2 yeares the term muſt have a cer; A Leakf, 
taine beginning „ and a certaine end; fo2 ſo Bratton, ſaith > Terminus yeares poo 
Annorum certus eſſe Abet & determinatus; And Littleton alſo hath theſe though um. 
woes, Pur terme de certaine ans; MQevertheleſſe, although befo2e the in bent 
time it Would take effec in poſſeſſion oꝛ intereſt it do depend upon an ball begin 
incertainty, viz. upon a pollibtte contingent befoze it begin in poſſeſſi- 
on 82 iattrelt , 02 upon a limitation 02 condition ſnbſeguent ; pet is it 
not vold fo2 that uncerrainty; as if A. ſeiſed of lands in fe grant to B. 
that when B. papes to A. xx ſhillings, that from thencefoꝛth he ſhall 
ha de and occupy the land fo2 21 yeares , and after B. papes the twen- 
tp thilkngs , this is a god Leaſe op 21 peares,from thence-fo2th,. not- 
wwtthRanding that uncertainty; becauſe it was at fir it poCible the twen: 
ty hinings could be paid, and that being paid» the Leaſe had from 
thence-fozth a certaine beginning, and therefoze was not void but god 
ab ii io St. Mo tf A. deaſeth his land to B. foz ſo many peares as B. 
hach in the Manno ot Dale, and B. hath then a term in the Mannoꝛ 
of Dale toꝭ 10 peares, this is a good Leaſe by A. to B. of the land of 
A. io peares; "fo: albeit there appear no certainty of. peares in 
the Leaſe, pet becauſe bp reference to a certainty it may be made cer- 
tte it tackiteth. It the Parſon of D. make a Leaſe of his Glebe foz 
+.» To iitiſp peares as he wall be Parſon there, this cannot be made cer- 
tatne by any: meanes, te nothing is moze uncertaine than the time of 
deutz Terminus vitz eſt incertus, & licet nihil certius fit morte, nihil ta- 
nen inełtiis eſt hora mortis: but if he make a Leaſe foz thꝛee peares, 
and fo ttem thee yeares to thee peates, ſo long as he ſhall be Parſon, 
this is a good leaſe toꝛ 8 pears; fo2 it is poſſible he map ſo long continue 
Hatton there, and then it is god foz ſo long, viz. firſt, toʒ thꝛœ peares, 
and then fo2 th2& peares moꝛe: but foz the reſidue it is uncertatne ; 
Il a man maketh a Leaſe to I. S. fo2 ſo many peares as I. N. ſhall 
nam$ ; this is not void koß the uncertainty; fox when I. N. hath na- 
med the'yeaces., then is it a god Leaſe fo2 ſo many yeares, ; A may 
miuketh A A eaſe foz-21/peares, ff I. S. all ſo long live; Pere, albeit 
the end of bis Leafe vepenvs upon an uncertainty, viz. upon the time 
ok the death of I. S. Which is uncertaine, pet becauſe it is poſſible at 
laſt to know the certaine time ot his death and (b conſequent) the 
deteryitiracfondf the Leaſe therenpon, the Leaſe is good ab initio; 
Potwithitanding that uncertainty, ic. Vide l. 6. fol, 34, 35+ in the Bi- 
ſhop of Bath and Wels Caſe, | In 
| 43 
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„e In the timeof vacation a. Gzant made to a Covent ts vold, be⸗ Lirtl.$ 443. 
of t- £anfethe body Politique, which is capable, ts not compleat, but wanteth Co, luſt, p. f. 
gl. an head; pet it during the vatatlou, à Leaſe foz life, o2 a Olkt in tall . 

be made» the xemaimer. to the Anbot and his Sucteſſoꝛs, this re⸗ 
unifnvex is god ,-bacauls it is p:Ciblz there may be an Abbat befoze 
the particular n n+, There is the like Law of a Pay- 


Wh am Comminalty, 4c- . " | 
n ooo: . 1 A. grant theRevorſion of black atre, 02 white acre, any the Co. b. 310. . 
„ Wig! A elt atto2n to the Gzant.; Pere, nothing pieth at the ttme of the 
nine. gttozmment, and that alte is onely god in executton , and by the 
ſubſequent elecion,of. the G1antee 3 pet is not this a void Gꝛant, noꝛ 
the \Attozament; fraitlee , becauſe upon the Gꝛantes eleaton they 
may both be made good, c. 55 
6 At is regularly true, that every remainder, which commenceth Lutl. 5. 7 21. 
alina hy Derd, onght to veſt in him, to whem it is limited , when lfvery Co. ib. 378.2, 
zſauoceſ- of \ciſin is made to him, that hath the particular eſtate; And pet ff 3“. 
i \ the perſon that is ta take the Remainder be not in rerum natura, as ft 
a Keaſs fo2 lite be made, the remainder to the right heires of I. S. (1. 
S. being then alive) it (afficeth, that fbe inherttarce p*Teth pꝛeſently 
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— | out of the Leſſs2, but cannot veſt in the heir ol I. S. Fo2 that (living 
= | his father) he is not in rerum natura, koꝛ non eſt hæres viventis, never⸗ 
denk theleſſe, the remain ver is good fo2 the poſſtbility that 1. S. may die du⸗ 
epin ring the life of the Leite: So il a man make a Leaſe fo? life to A. B. 


and C. and if B. ſurvive C. then therematnder to B. and his heires ; 
here, albeit the remainder is not at the time of the Livery certafnly in 
B. ne vertheleſſe the remainder is good foz the poſſiblity that C. map 
die —＋ B. it being but a common poſſibility, that one may die befoge 
anot her. 8 ws | 
7.-Jf Lanvs be deviſed to I. S. fo: life, upon conditton that I. S. Co. l. 1.24. b.. 
wal by the ad vite of Learned Counſel , fcttie the ſame A ands with⸗ in Porters 
in convenient time toꝛ tertaine Uſes, which ( indted) are pꝛohlbited by Cale. 
the Statute of 23 H. 8. cap. 10. Albeit ſuch Uſes are by that Aa pꝛo⸗ 
hibited, pet if that Candition be not perfoꝛmed, I. S. fo?fetts his eſtate 
becauſe they might have ben ſctlev by the avbicg of Learned Conn- 
el, and by purchaſing an Jnco2pozation anda lfcence toſettle Lands 
"0 on, tc. 5 1 4 ; g 5 l 
n rſt 8 Ik J covenant with J. S. that iu corfiveration ef fatherly aTect- co. ibid. 
ae n, und bez the anbantement of my blond J will kund teited to the 1. 1. 76. b. 4. 
an. ſe ol ſuch el my tonnes, oz ſuch ot my Kindzed as 1. S. can nomi⸗ Party 
nate ;; In this Cafe upon the nomination the u wan be reite: o: 
the conũ deration is certaine, and the perſon by matter ex poſt facto map 
u A man polleſt ot a term fer divers peares , debiſeth thep2ofits Co. ibid. _ 
| thereof to one tos lite, aud atrer his deceate to another fo2 the refipae L: 4.56-Þ x. in 
of the peares, and nes, the fir Deviſs enters by aſſent of the exe- Cc. 
cuto2, and after he in the remainder during the lite of the firſt Devife © 
allignes it to another, and after the firft Deviſee dies: Pere, albeit 
duting the life of the firſt Devil , the ſecond 'Deviſe had no eſtate, 
that be could aligne.over (as the Deviſe to the tit Deviſee was (up 
on the matter) ofall the term if he ſbonld ſo long tive ;) nevertheleſle 
the ſecond Deviſe is not votd foz the ity , that the ſecond Dovt- 
Ba rt RE PÞowbeft, that poſſſbiitty he could not aſ- 
ane WS) EC. \ . i : 
then — | 2p, Every leale tos yeares ought to have u tertatn commencement, Co. ibid. | 
utaſeto bat that is to be underſtood, when it is to take effect in interett aol: 1. 4 35. b. 4. 
Hi- The Biſhopsof 
| 
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chaclmas next, that then you ſhall habe my anno of D. tos 27 pears; 

here, it is uncertaine, whether, that Leaſe ſhall ever have commence. 

ment 02 no; fo2 (indeed) until the payment of the money it is ng 

A eaſe ; pet is it à good Leaſe in refpec of the poſſtblity that the mo. 

ney may be paid, foz then it will have a certaing commencement : 0 

alſo the continuance of a Leaſe foz yeares ought to be cert aiue, pet it 

a man leaſe the Mannoꝛ of D. to l. S. foz ſo many peares as I. N. hath 

in the Pannoz of S. and I. N. hath royeares in S. I. S. ſhall have ſo 

manp in D: So if a Leaſe be made to another during the minoꝛity of 

I. D. and he is ten peares old, that is a god Leaſe fo? 11 yeares, it 

I. D. ſo long live; fo2 theſe two laſt Leaſes ate by reference reduce - 

able to a certainty : In like manner, it a man make a Neale from St. 

Michaelmas fo2 ſo many peares as I. S. Wall name, and I. S. names a 

certafne term (in the lite of the lelloꝛ,) this is a good leaſe foz the 

poſibility of rendztag to a certainty, by matter ex polt facto, viz, by the 

nominatton, xc, wy | 
co. l ic. fo. b: 11 Ik land be given to a married man and a married.woman, ,and p,;,, 
in Lampers ca. the heites of their two bodies begotten , this is a good eſtate taile; Marriage, 
15 H. . 10. foꝛ ot neceſſity death will come, and it is a common poſlibflity , that 


3 * one may die befo2e another, that then the Parriage map inſue, ec. 


Caſe. 


106 Id certum eft, quod certum reddi poteſt. 


Co. Inſt. p. 1. 1 It a man hold ot his Loꝛd by thering all his Sheep in his Pane gem ir u 
96. 4. 2. noꝛ of DO, when the Lo2p keeps ſometimes a greater number, ſomes tuine nne 
times a leſſe: Pere, tbe.ſervice being referred to the number, fs un «pct, cu. 
certaine,” and ff ſo, then the tenant not diſtratnable fo2 it (fo2 it is a OY 
Maxime, that no viſtxeſſe can be taken foz a ſervice that is not ter. 
taine) but the ſervice being reterred to the Panno?2 , is certafne, and 
lo is the tenant viftraiqable foz that uncertatnty> becauſe by that 'rela- 
tion it becomes certatag, . | ww 
£0.1.8.95.b.4 2, If lefſ& foz peares deviſeth bis leaſe to A; toʒ life, albeit it ts un. Tau 
in Math. n- certaine how many yearts A, ſhall hold tt, yet fs not the Devife vold une, aue 
Age _— I fo2 ſuch,uncertatotÞ; becauſe when A. dies ft becomes certatne how cn. 
Ce. Hie. g.. 4 many peares A, was to hold it, and then alſo tt may be certafnly 
5p known how mann, how mayy yeares the party, that is to hade the 
ſabſequent inteceſt therein, dught alto to hold t. 9 
Co.1.9.30.b.4 3 Whena Chuter hathyonely a general reference to other Char- Recndin f 
The abbot of ters, which are u Be 02d , it is as much tn law, as it they hav <6 ai 
S:ata Mcrecl- ben particu 4 8 becaiiſe they may be certainly known by | 
laes Cale. the Reco, © © © 3 155 | 
Co.1,47.2.1- 4 Qu. Eliz. grants tothe Eatle of Shrewsbury , Seneſch Dominio- Gragy wr 
The Tarlof rum five Matier;o:um fiiorym de Mansfield Bolſover, & Hartley , and no caine, m 
Sve usb ies Count v is mentioned, where they lie; pet is not the grant foz this c 
Caſe, uncertainty void; becauſe albeit the Quern might have divers Þan- 
noꝛs in the lame o other Counties of the ſame Name , yet becauſe 
by ſome of the Clagſes of the Patent, oꝛ by other cirrumſtances. it 
might be underſtaad what Stewardſh(pz the meanr to grant, the let⸗ 
ters patents wertz adjudged good, not withſtanding tuch uncertainty: 
Ak the Bing by his letters patents grant to another all the Pamozs 
and Mavowſons ,, which were Pzto2sof A. being a P2toz Alten, 02 
which were 1. S. who was attaint, et. ſuch G2zants are good, albeit the 
County is not named, becauſe upon inquiry thep may be certainly 
own, as it fs adjudged 32 H. 6. 20, 21. Oo ik the Ring grant to the 
bot and hia DaceNſo2s , that the Ponkes during the vacattons wan 
bave al the Tempozalties of the Abbey, this is a good Gant. not⸗ 
a wit hſtanding 


* 


106 ; the Common Law. 405 


e withifanding the uncertainty of not naming the County oz Counties 

where they lfe as it was adjudged 39 E. 3. 2 . & F. N. B. 33. T. 0 

likewiſe in 23 E. 3. 21. b. The Ring grants unto the Queen all the 

poſſeſſofis of a Baronie (eſcheated) until Jo. of Gaunt might be able 

to govern himſelf, and it was adjudged good, xc, F02 in all ſuch cafes; 

tt it may be dffcovered by any Claufe of the Patent, by any tircum⸗ 

ſtance, (as the Tenants Name, in whole poſſeſſion it was, o2 the 

like) by the Particular, o2 other wiſe, what tt fs, that the King in⸗ 

tended togrant, it ſafiſeth ; And ik ſuch Patente be impleaded, and 

the Platntiff by reaſon of ſuch uncertainty plead non conceſſit, and de⸗ 
manding Oyer ok the Wetters Patents demur res thereupon, it ſhall © - 
beadfudged againſt the Plaintiffe; Foz ft fs matter in lad; what 
Panno2s,tc.paſſe,and foz p:oof the reot᷑ ſuch Clanſes and circumſtan⸗ 

e ako zeſaid, ſhall be giveu in evidence, cc. 8 

hl! 5 4 piece of Ground oꝛ Sotl, whereupon an Y xpital,xc, fs intended Ca Lid rand 
va (o be bullt, m iv in the Letters Patents of Incoꝛpozatton be caſted an The Cafe of 
ot Polpital; albeit there be no bulloing at that time founded thereuponzund Sauen Hoſpi- 
that uncertainty ſhall not pꝛejudiceſuch a grant; becauſe of p poſſibility, cal. 
that it may be built thereupon, x 14 — meanes map be made certain. 

ue pale. 6. Ik the King grant lands, which have come to his hands be⸗ Co.. 10.65. 4. 
+ uncer- foꝛe, and grant over to the Gzantee , tales libertates , privilegiaz juriſ- nbiſtelers Caſts 
1 dictiones, &c, as he that was laſt ſeiſed of the Lands had; Here; albe⸗ 0 
it the King knew not the certainty of the Liberttes and Pztvflevges, 
* pet the grant ia good, and the grantee may require the Liberties and 
* Pꝛiviledges, that the other had befoze ; becauſe that uncertainty may 
be reduced to certainty by inquirp, oz other circumtance, Vade the 
Caſe de Strata Mercella, Co. 1. 9. 24. & 18 El. Dier. 351. 

a Jn Fogaſſes Caſe, albeit the quantity ot the Woad was ridt pi. ;. 2.4.& 11 
xi known, when the Agreement was made with the Colledoz, and ;,& 17.2.3. 
ine by lo (by conſequent neither the ſubſidie, what money ſhould be pat foꝛ * 
tzoce, it; pet becauſe the Subſidfe might afterwards be known by circum⸗ 

ſtänce (viz. by weightng whereupon the King might be entitled to an 

action fo it) the agrement wag adjudged good, and the Statute pet⸗ 

fozmed, Af one demiſe all his Acres in D. to I. S. fo2 peares, ren⸗ 

bzing foz every acre 12 d. the Leaſe is god, becauſe the certainty of 

the Rent map be known by a Survep of the Acres, whereby the 

Lefſo2 may be entitles to an action of Debt fo2 the Rent, if it be ar⸗ 


lid 
be. 


CY 
e\ 


te other in F; it ts uncertatne which of them he hath foz life, and 


+ 


but if alter war ds he licence the Tenant fo2 life to fel Trees in Whites 
atre , it ſhall be adjudged, that he had the remainder of that Acre ab 
initio. Jn Wheelers Caſe , 14 H. 8. The Grant of a term upon con- H. 14. H.s. 17. 
dſtion, that the Gant hall obtaine the favour of the K eſloz, and ſhall Br. Condition 
pap ſo much as I. S. ſhall arbitrate, was good, When the condition 57: 
was fulflled: and the ſecond Gzant was adjudged void: And there ; 
. it is holden fol. 2 1.that if one make a Leaſe foy ſo many yeares as 1.S. 
wawuame, here this is uncertaine at the beginning; but if afterwards 

J. S. name 20 years, it ſhall be god foz 20 pears from the beginning. So P. 17 E. 4 t. 

alſo in 17 E. q. in treſpaſſe ſoꝛ graine taken away, there the plaintf and 

defenzant had hargained, that p dekendant Could goe to the place where 

it grew, ſe it ⁊ if he liked it upon view, he ſbould take it, paying the 

platntiff 30 d.fo2 every acre: this was there holden a good contra not- 

Ogg withſtanding rye 
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the uncertainty of the quantity of the G2aine , and of the ſumme he 

Would pay foz it, becauſe upon the Circumſtance of meaſuring it, 

the certainty. might appear: And ſo there, albeſt this were a Conat. 

| tionalagræment am uncertaine, pet it was held good Auflificatton, 
7. He 25. If he had preſently paid fog it, when he carried it awap, In 2 Hf. 6. 
Ficzh. Grants the Ming grants to the Dutcheſſe of York, quondam Inſulam, 8c. cum 
+; Br. Patents. omnibus exitibus amexciamentss & proficuis omnium gentium refiden, xc. 
de & inf Inſulam prædict. in quibuſcunque curiis noſtris emergentibus, any 
there this grant is holden g@d  foz albeit the King knew not at firft 

what ilues 02 amerclaments would be kozfeited; yet becauſe when 

N 5. E. 4. fo. they were fozfeited , they might be certainly known, the Gzant was 
ati e, and Br. adjanged good. 50 kewiſe in 5 E. 4. The Bing grants to Garter the 
Patents $0, dies ot Bing of Peralds, cum feodis, & proficuis de antique, &c. 
here, in this G2ant there was no certainty of the Fes and pꝛolits be: 

longing to that Office, yet was the Gzant mine good, becauie 

by tagairy they might be reduced to a certainty, Allo in zo H. 6. Thy 

N. 30. H. 6. A ing grants all ſuch Lands, as came te him by Attainder, gc. This 
per choke. Gant contained no cettainty, yet it was held good, bet aufe it might 
be reduced to a certainty : Do if the King will pardon all Riots; here, 

nothing is named in certaine » pet is the pardon good. It is golden in 

p. 2 H.. 43. 21 Heb. that, ifa Parſon will grant all his tythe Wool of the next 
Fur. Grants. PAT 5a it is a good G7 ant > yet the quantity of the Mool is uncertatne 
45. Br. Grants at th time ot the O2ant : Soft is alſo, where one grants to ang, 
115. and Con- ther all the perquiſi tes of his Court. At a man grant two acres (as 
— 2 ker the Hahendum, the one fo life , the other in fee, in this caſe, if 
get. 17. c. tho Tenant loſe both theſe acres by default , by may have a Quodei 

„ and a Mzit of Right fo? the other, and by that 


deforceat fo2 the ane 


neanes the certainty of the G2ant is N 5 35 ant a 
+... Rent-chargs., the Gzante map abet, 02 have a Wjt of Ant 
Lic.cap-Renes in whether of theſe he will have is mototainable ; and'this Oat 


N. B. 152. Which was in that reſpec untertaine at fir, is by that meanes res- 
ced to a certainty, and good. 00 fl one grant to another 20's. 938 
M.g.E.4.36.in Rohs; here it is ancortaing Which ye ſhall habe, pet ft being reducible 
Debr,and Abr. te g certainty , by the Min of the Gzantoz, the Gꝛant is good, If J 
by Fiz. Det. hade two Poſes in my Stable, viz. a black and a white, and 1 
25. Br. 12. unto I. S, one of theſe Holes , this is unter! aine ; vet a 
rect. . good Gzant ; becanſe by the Election of I. S, it map be made rer* 
t | 


bier 51. a. 11. $ If 1 give unto pon lo many of my Yozſes , as may wel he wer 

42 2 ſpared, this is void foz the uncertatnty; But it J give von one of nan 
my Yozles  aideit thts is alto untertatue; pet þ:cauſe you may mate 
it certaine by your Election , the Gift is good: Bo ff A pzomileto 
give ſoꝛ your Lanp ſo much às it fs reaſonably would, 9 is vod 
tos the untertainty; Bat if the judgment thereof be referred toa 
third perſon, who voth adjudge it ; by that meanes it is me 
£09d, EC, 


4 


tions, 


1 when 


107 Res nan per ſe 
911324 © 77 3 Pecunta per Res. ' 


a ofa 1x There is a vfverſity , when the Condition is fo2 the papmen 

on. monep, and when foz the delivery of a Þozſe, Robs, Ning, o) the like: 
tos where it is-foz, payment of money, there if the Feolf o Ob- 
lige accept an Yozſe, ec. in ſatfosfagiton , this is good: but tt 
the Conditton be fo; the delivery of a Pozſe, R 
There, albeft the Obligæ 02 Feoffe accept money, oz, 
ther thirig tos the Yozle, et. it is no perfozmance of the Con- 


nt of 2 In peytoes Cale, in the 9 Repozt, there is a difference taken, 
betwirt a Condition in a Dæd to a Collateral ad, as to bs baun 
de fy a Dtatute to make a Feoffment to render a true Account, and 
| the lite; Foꝛ there acco2d with Execution foz money ;, oz other 
ane. thing, is not ſatisfaction to ſave the Fozfefture of the Condition; 
#7." © fo; the Coutract being made by wꝛiting to do ſuch a Collateral ae, 
40 cannot (in ſuch caſe) be altered without waiting , accozding to 
| Rule 27. And thus it ts holden in 12 H. 4. 23, 9 H.7.4. 4 H. 8, Dyer 2, 


inuicem, ſed per pecumam eftimantar, & non 


ic. But when the Condition tn the Deed (by the oꝛiginal Contract 
of the parttes) is to pap monep, there, by agrement of the par⸗ 
ties any other thing may be given in ſatisfaction of the money: 
Foz ; as the Philoſopher ſaith, Nummus eſt menſura rerum com- 


tandarum, which agrees with the Rule above; And in this ſence 


it is true, quod pecuniæ obediunt omnia. But fo it is not of other 
things: And it matters not, whether ths money mentioned in the 
Condition be a Collateral ſumme, 02 parcel of the on, o not: 
foz it a man be bond by Obligation in 200 Quarters of Wheat,upon 
Condition to pap 20 l. the Obifgoz map by agreement bet wixt them 


give unto him a 


ozle, Gold / ting, et. tn ſatisfaction of the money , al⸗ 


beit (in that caſe) the money be Collateral to the Obligatfon : And 
therefoze if a man enfeoff another by Wed upon Condition, that the 


— ſhall pay a certaine ſumme of monep ec. the Keoftty may 
by agreement bet wixt them,) give the Feoffe a Hozle, Gold- xing, oꝛ 
the like, in ſatisfaction , and pet the money (in this caſe) is Collate: 
ral. having regard to the land: foz if tender be made, and retuſal, he 
ſhall never be compellabls to pay the monep; and therefoze it is mer 
Collateral, Quia reprobata pecunia (in hoc caſu) liberat ſolyentew; And 
with this agrees Littl. fol. 79, in the Chapter of Conditions. Mo al- 
to if a man be bound by Obligation in 100 Qnarters of Wh 
on Condition- topay 50 Quarters, he cannot give money oz any o- 


of Wheat up- 


ther thing in ſatisfaaion thereof , becanſe the 0ziginal Contraa was 
not fo} money: Do as when money is to be pato, any other thing 
map be pad in ſatistadton; butſo it fs not of any other things; 


foz then neither monep, no3 


any other thing can be given in lie w 


thereof, 


108 It favoureth mutual Recompence. 


x Upon partition between Coparceners ot Lands in F«-ſfimple, 
ff the one (fo2 owelty of partition) grant a Rent to ths other gene- 
rally, the Gꝛante ſhall have a Fe&-fitmple in the Rent, without the |, 


woꝛd Heires , becagſe the Gzantoz hath a F&-ſtmple, in confivera- 
on whereof he granted the Rent, Ipſz etenim leges cupiunt, ut fare S 
2 


Bantur. 


vg$ 2 


obe; tc. 02> tc; 
03 atp os 


t ot Co. Inſt. p · 1. 


22 1 * b. 2. 


So. I. 9. 79. 4.3, 


Dier 1. 4 H. 8. 
& 56. 18. 33. 
7 H. 8. 


Coꝛ Inſt p. rt: 
9. b. +. & 169. 


4 
Lin. 5. 3535 


wid. 89. a. 4. 


& Curties. 


33 H. 6. 6. 
39 fl. . 29, 


18 H 6.2. b. 
per Newton. 


chet 277. 


Ibid, 102. 2.3. 


412 


Ibid; 13.2.1. 


Ibid. 47. b. 3+ 


Ibid. 78. i; $; 


H. woodliefe 


[bid. 99. b. 4. 
P1.306.b. She- 
riagrons Caſe. 


Ibid. 101. a. 2. 
9 H. 3- Vou- 
Auceſtozs , teceſſit de fetyitio ſuo, & fecit ſervitium ſuum A. B. fine ali- 


Ibid 102. a. 1. 
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2 It the heir of the part of the Pother ol land, whereunto a War. 


rantp is annexed: ig impleaded and vouch, anv judgment ts given a- 7Þ*lcie 
cafnſf hem, and ko? fo retover in valne; am dfeth7bero:e a 


cut on. 


th his Bite, and thereby tmpttcitely ngverta- 
very of the Gods velivered anto him „ and 
. the Mae kdereet, it be be robben. of 


7. TheMeſtic ought ty wequit nien ot Religion, which hold of hint in Tears 
Fraakal wann ekvices te the 02d paramount; fo2 tt is their fr 
duty i Mak p2ayers tos their Wunder, and hiv hotres, and tu conf: _ 
vetatipg of. thbſe 7 the Founder, «c. is bound to pay to the 

ons 2d, ati Rents and Services füutng ont ot that Land, 
14 E.;. Meine 7. 0 


8 I tbxy Low grant the Services of his Tenant b e 
Ance 28 te an not be competed in a per — . — ww 
attb2n, unleſſe the Cotizfve win grant in Court to warrant the Land wer vi 
unto bim; Ind if the Tenant vouch-by fozce of this Warranty in n 6 
Law, if ton gobd Counter Plea , that the Tenant oz anp one of his 


| d bind 
qua coactione de ſua propria voluntatè. | 2 

9 Jf at a Sequatur ſub ſuo particulo, both Tenant and NMouchcr No vn 
make default, and the Demandant hath judgment againſt the Te- care, on 
nant, and after bifttgs u Scire facies to have Execation, the Tenant cher act 
map have a Wartantia Cartæ, oz tf he were impleaded by aftranger, he 701" 
wap ed again: Dut ik he hav judgment to recover in value, de bal 
never habe a Artæ, 02 vonch again; Lo: by this juvgment 


arrantaCarte 
to tecaueroſh halt, the yath benefft of the Warranty, | AE: 

10 The 63d that Yath recefved Homage «f His Tennant, deing 
vouched, Is thereby barrev to viſclatthe; 


t By 


108. the Common Law. 
lade n 11 Pp the Ancient Law ot Englaod, it the Defennant iu ay appcale 
i of Maphem had hn found guiltß; the judgment againtt the Defen- 
dant had been, that he ſhould loſe the like member, that the Plaintife 
had loſt by his meanes as an hand fo2 hand, an eie fo2 an eie, ac, 40 Af, 9. 
Muror cap. 4. v. J. Sect. 18. Britton cap. 25. fol, 144; 145+ Fleta lib. 1. 
| Ca 38. ; g- oat pens o BH] | | 
-/ me n Littletons Caſe, 5. 260. mhere the eldeſt Differ hath. the in⸗ 
not ber- tafled Lands, and the poungeſt the fe-fimple Lands, if the poungeſt 
liber paughter alien part of the Land in fe-ſemple and dieth, ſo as a fall 
fene. recompence fo the Land entatlen deſceads net to her Iſſue, her Iſſue 
may wave the taking of any pꝛoſits of the feſtmple lands, anp enter into 
the Land entatled: fes the Jue in taile ſhall never be barred without 
a full rxecompence. f | „ 
„e 13 Mhere the Condition ia foz the peyment of 20 l. the Nbligo2 02 
. Feoffo2 cannot at the time appointed pay à leſter tumme in (stiafac toi 
Mo" . of the whole; becauſe it is apparent, that a loſſer ſumme of money can⸗ 
act be a ſatisiacion foz.a greater. mes 01 6 

0 mh 14 It is commonly held, that Ten ant in tail cannot alien gz charge 
dne the Land in failed. without fine oꝛ recovery: pet if a Dideitoꝛ make a 
en foe or gift in tatl, and the Donte in conſideration of a releaſe by the Diſleiſc 
g. ol all his right to the Done, granteth a Rent charge to the Pigelle 
and his heres, pzopoztipnabie to the value of bis xight, this Hall bind 
the ICae fa tail; albeit the Eſtate taile continue: And this is in reſpect 


of the natural recampence. nn 33% Dy 

backce 15 Ak there be Parſon, Patron, and Ozdfrary, and the Par⸗ 
u nib- ſon bp the Ominante and aſſet of the Ozdivary graut an An- 
& be. gulty to another, bahing quid pro quo in cpaſiagration thsteot, this 
dual bind the Succeſcoz of the Parſon ; without conſeat of the Pa⸗ 

tron, ; vere of. ? 

„n, 6 Regularly a Warranty fs anelp annexable to fræ⸗holps o2 in- 
kan heritances coꝛpozeal, pet to pꝛeſexr be mutual recompence , it may alſo 
wito in hg annexed to frœ - holds and inherit auces incoꝛpoꝛeal, which lie in grant 
i ag ad vowlons, and to Rents, Commons, Eſtovers, ann the like, 
which Iſſue out ot Lands o2 Tenements: And not aneiy touch inhert 
taaces in eſſe, but alſo to Rents, Commons, Covers , ic. newly 
created: As a man, ( ſome ſap ) may grant a Rent. ac. out of the land 
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ao title pꝛecedent tothe Rent, pet there may bg a iitle-pzecepent to 
the Land, out of which it iCueth., befoze the grant of the Rent, Which 
Rent map be auoyded by the recovery of the I aud, in which, Cale the 
graute map help bimtelfe by a warrantia cartæ, upon the ſpectal matter, 
and ſo a Warranty in Law map extend to a Rent, &, newly created, 
8 of a Rent granted upon exchange, 02 fo2 owelty of Par- 


mur 17 Ring H. 3. gave a manao2 to Edmond Earle of Corne-Wal, and 
bad the ko the. heires of his body; laving the pallibility of Revertex, and died 
| The £arle befoze the Statute of W. 2. de donis, &c- by dd gave the 
1 laid Pannoz to another in fx with Warranty.in exchange ſoz auother 
me Pannoꝛ, and after,the ſaid Statute (in the 28 of E. 1.) dieth without 
ILue > leaving aſſets in fe-ftmple, which warranty and aſſets deſcen⸗ 
ded upon E. 1. as Cofin and heice of the ſaty Earle, viz. Song. betre 
of H. 3. bother of Rich. C. of Cornewal, father of the E. Edmund: And it 
was adjunged, that the Ring as heire to the Carle Edmund was by the 
Warranty and aſſets barred of the poſſibility.of Reverter, which he 
had expectant upon the ſ2id;gift , albeit the.Warranty and. aſſets do- 
cended upon the natural bod of E. L · as beire.toa ſubjed, 1.17 1. 

atmed 
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clafmed the tatd Panno2 as in his Reverter , in Jure Coronæ, in tie 
capacity of his body Politique, in which right he was ſetſed befoze the 
kt. | 

18 If P2fnce Henry on of HI. 7. had made a Gift in tafl , the Ro- ,, bl 
mainder to H. 7. in ie, which Remainder by the death of H. 7. had mahlen 
deſcended to H. 8. ſo as he had the Remainder by veſcent , yet might che King « 
Tenant in tail bærre the E ſtate tail by a common Recovery, ngt wfth. wochen 
Ktanding the Statute of 34 H. 8. 20. But ff H. 7. in confiveration bf 
money , 02 of aſſurance ot Land, 02 foz other conſideration by way of 
P3oviſton , had pzocured Pꝛinte H. by ved invented and enrofled, to 
have made a Gift in tail to one of his Servants and ſubjects foz recom. 
pence of ſervice,oz other conſlderation, the Remainder to H. 7, in Fe, 
and all this appꝛar upon Recozd ; This is a god pꝛoviſton within 
the laid Statute, and the Wenant in tall cannot by a common recovery 
barre the Eſtate tail. | 

19 In a formedon in deſcender, it is a god plea fo ſay , that the An · way, 
cefto; of the demandant exchanged the land with the Tenant foz other ge 
lands taken in exchange, which veſcenvdeÞ to the demandant, where- ble pl 
unto he hath entred and agreed; o2 if the demandant hath not ſo entre 3 a 
and agreed then map the Tenant plead the Warranty in law, and other 
aſſets deſcended; fo2 in ſach Caſes , there ought to be quid pro quo. . 

20 Tenant in tail maketh a feofment in F& with warranty, and ai 
dillefſcth the diſcontinue , and dieth ſeiled > leaving allets to his Aue; _ N 
ſoma hold , that in reſpect of this ſuſpended warranty and aſſets, the — 
{fue in tail ſhall not be temitted: but that the diſcontinue wall recover | 
agatnft the Aue fn tail, and he take advantage of his Warranty, if 
any he hath: And after in a Formedon b2onght by the Aue, the dilcon⸗ 
tinue ſhall barre him, in reſpect ofthe Warranty and Aſſets, and ſo 
(by ſuch mutual recompence ) every mans right is ſaved. 

21 I one makeafeofment in Fe without valuable conſideration uſe rai 
to divers particular uſes, ſo much ofthe aſe as he viſpoſeth not is in nile 
him, as his ancient naſe fn point of Reverter : It is otherwiſe if he 
make ſuch a feofment foz money oz other valuable confiveratfon, 

22 Jfa feofment be made to ſuperſtittous aud nnlawful uſes, the Aconium 
Statute of 23 H. 8. 10. makes the uſes vold, but the feofmont re ung 
matnes god, and the feoffes ſhall ſtans ſeiſed to the uſe of the feoffoz , ner 
and his heires ; but if in that Caſe the Feoffoz ſhall reſerve 1 d. Rent, u. 
oꝛ receive from the Feoffes 1 d. conſideration upon the feofment , the 
Feoffes ſhall be ſeiſed to the uſe of themſelves and their heires. 


3 
* 


| 


23 In Shelleys Cale, albeft the Recover dies befo:e execution, pet Ang . 


the judgment being to recover in value, the Ifſae is thereby barred , 1 
becauſe he is thereby to have recompence. 
24 The Low Paget, being ſeiſed of the Pannoz of A. B. xc, cove- As uſd 


nants with I. S. and others that in conſideration of the diſcharge of his bergen © 


funerals, and papment of his debts and legactes out of the pzofits of 
bis land, and foz the advancement of his Sonne and others of his bloud, 
he and his betfres would ſtand ſeiſed of the ſafv Pannors to the nſe of 
the ſatd 1. S. dc. fo? the life of the ſafy Lozd Paget, and after his 
death to the nſe of Ch. P. and others fo2 the term of 24 peares, and 
after the expiratfon 02 end of that term, then to the aſe of Hir William 
Paget his Don fn tafle with divers remainders over, andafter the Lozd 
Paget was attainted of treaſon ; In this Caſe ft was ad judged, that the 
term to Ch. P. et. was votd, becanſe there wanted gov deratton, 
in as much as Ch. P. xc, were ſtrangers to the conũiderations afozeſatd; 
But if he had made them execnuto2s, ſo that they might have ben tharg · 
able towards the payment of his debts, and ſo made pzfby to the = 

des 


cy "= amen Lav. 4if 
nderatien, then had ſuth conſſveration ben god; and the Ettate made 


to thee hop ſo ben gt 

27 Jn uſe cannot ratten by any covenant o2 Proviſo, os bp bar+ C. l. 1.76.4. r. 

oafne aud ſale ones a general conſiveratfon , and theretoꝛe if a man by dime 

co 1 intended an» d accozding to the Statute, 'foz divers gd Calc. 

. felt ts land to another and his heires, nihil 
eracur , fo2 nopſe ſhall be raiſed upon ſuch general tonſtocratfon, 

Waal ft appeares nat to the Court that the Bargatner had quid per 

Kay : bt if a gop tonſtperation can be averrey , that ſhall ſuffice to 

rall ap 55 Ban no partitulat confiveratfon be mentiones in the ved. 

Vide plus bid, 

— 26 Tenant in fall, Remajnper in te, he in Remalnpet by d&v Co 2.16 
invented and intolled, in conſtde ration that his Lands wall contt- »i/emans Ca: 


„5 9 „ -<«@ +. 4 


"7 nne in his name A's blond, and fo2 divers other god — — 
of 1125 


8 Ft ons , are tw general to raiſe an uſe , withont — a- 

berment that ſome gov conftverafton was atven + And that the 

land ſhall continue in his name and bloud is nd conſtyeratfon fo raiſe 

anuſeto the Queen: fo2 there wants quid per quo, &c, And contrifhus 

dicitur quaſi Actus contra Actum. 

27 L. and M. Jofnt-tenants foz life , the Remafmer to L. in tafle, Co. l. 3.3.83. 
aw : Remafnper to M, I. ſaffers a recovery erroneouſly and fes without The Mag. of 


ul 
due Ane; aun N, alſo dies; Here, albeit the recovery is erronesn (and "ifs cx 
- þ conſequent not void but votvable by wꝛit of erroz ) pet ſo long as it 
If 4 — in fozce > N. hath no right in the motty of the Remainder in 
reſpect of the intended recompence : $0 alſo if Tenant in tail ſuffer a 
common recovery erroneouſly, and after difſeiſe the recoyero2 and die, 
dis Iſfue wan not be remitted ; fo; ſo long as the recovery remaines 
tu fo2ce 00 — tatle is barred , by reaſon ol the recompence by 're- 
tober in value, 
28 Baron and Feme are Joint⸗tenants foz life , the Remajnver to Co.16.9.4, 
busband in tatl, the husband ſaffers a recovery as vouchee , this cppledikes 
rres the Remainver , albeit the Feme joynes not; foz here was pom 
lawful Tenant to the præcipe, and the husband comming in as vorichs 5 %% Pn 
comes in in pꝛivity of the Estate, and the recompence goes to the Ane „Ham Caſe 
tu tail, but it the Femes inheritance had been joint with the Baron; it 
ij dogbled 1 5 the Ilſue bad been barrev,yet then (it ſemes) 
d been 2 toꝛ the monty, in reſpec of the recovery in value ol 
ide 55. 90 4 | 
Rien. 29 my a man be faſted of two Acres, the one of the nature of Borough- 2 * 
Engliſm, and bins himtelte in a Statute oz reco ttance, oz it judg⸗ Herherts Caſe, 
in debt be given againtt bim; and he die ig Iſſae two daug 
ters, who make partition: In this Eaſe it the one be onely — ; 
de hal have contribytion ann recompence againft the other; foz as 
one purchaſoz hall have contribution againtt the teſt, and alſo againſt 
heire,ſo one of theſe two hetres ſhall have it agatutt the other, becaule 
Amo are in æqvuali Jure. 
confide- - 30 The wozds in the proviſo ot 13 El. 5, (concerning fraudulent 
Wien vichin conveyances ) upon good conſideration , & bona fide , Hall not be under⸗ 
ame of md, of Naturg 02 "Bloud, but of tome conſtveration of money, 03 
ll. other thing of value: foz tt one being invebted to 5 ſeveral perſons , 
to tach party in 20 l. fn conſiveration of natural affection gives all his 
goons 
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Co.l.3.18; 2.4 
Twines Caſe. 
& ib, 8; 4. 4. 


Co, l.4 To b. 2. 
Pernons Caſe, 


Co. lib. 4. 121. 


8.4. Baſtards 
Caſe, 


Ca. l. 7.87. 2.2. 
umi elds ca. 


Co. I. 5. 94. à J. 
Barwicks Ca. 


Co, J. 7. 17. a. 1 
The Caſe of 
S wiunes. 


2 R. 3.15, 16. 


Co. 1e. SAY 2 
ka AM ty Por- 
ting: ons Caſs. 


Ce 


'The Reaſon of 2M A. oF 
gods to his Son oz Colin , in this Cale, in as much as the tt ſfozs 
ſhall loſe their Debts, ec. which are things of value, the intention of 
the Act was, that the conſideration in ſuch Caſe ſhould be valtiable ; 
fo2-equity requires, that ſuch a Gift, which defeats others, ſhapn be 
82 digb and god conſideration as the things, that are ſo deteated 
87 -- ihe, ee ot: F 
” x, It a man-befoze the Statute of 27 H. 8. 4 in tonſideratiou ofa. 
at riage atter to be had with A⸗ had made an Effate. of certain lands emen 
to hey fo2 life > in full ſatisfaction of all the dower., wohlch after mar⸗ 
riage might accrue to her in any of his lands, and after they had tn: 
termarrisd, this had not ben any barre of her dower at the Common 
Law, becaufe ſhe had not any title of Dower at the time ofthe actep⸗ 
tance of the ſatisfaction, but that accraed after warne. 
32 In every Exchange rightly made this wozd Excambium fnipozts Exebangeh 
in it ſelle ( racice ) a condition and alſo a warrantp, the one to give u plyes 20 
re-entry , and the other a voucher and recompence, and an ti reſpec 
of the recipꝛocal conſiveration , the one land being given in exchange 
toꝛ the other: but this ts a ſpecial warranty ; foz upon the vonchet (by 
foxce theredt) he ſhall not recover other land in beds „but that onely, 
which was ſo given by him in exchange, betraute in as much as the 
mutual Conſtderation is the Clauſe of the Warranty , therefoze 
> Hall onely extend to the land recipzocally given, and not to.anp other 
and, | 3 
33 Two are bound in an Obligation jointip and ſeverally 3. obe fg The Ob 
ſued and in exscution, ſo is the other ; the fit ſt eſcaps, the ofher e . ' 
an Audita querela; here the Audita querela lies not; fo the Actfon again — ; 
the-Pheriffe upon the eſcape ts not ſatisfaction of the Tebt , becauſe he 
map he woꝛth nothing, and if both had ben ſued by one mit, and ſe- | 
verat præcipies, the entry ſhall be, that there be one execution, yiz. | 
with.ſatisfacton ;, foz they ſhall both be in execution: It the Conuſo; 
of Ptatute Dtaple oꝛ Merchant eſcape , his lands and gods map be 
extended, ſo it is alſo if he dies in pꝛiſon; fo2 execution of the bopp is 
not ſatistad ion: fo: there is a difference betwirt execution, which is 
valuable, and which is not; valuable execution (by. the Common Law) 
cannot be had twice, as fa evtajon of lands executed, tt ts otherwiſe 
of invaluable ſatisfaction : Alſo no new can be, where erecutiou wits 
ſiual betoze, but there may be where execution was quouſque as in the 
Cale adove. = | 5 
34 E. 6. demiſes fo2 21 peares, Quen El. leaſes the reverſion fog Void ant 
2 1 peares to B. who makes ſeveral leaſes in futuro, and 23 El. upoi con- hea 
fideratton of ſurrender the Queen grants to the ſald B foz 21 leres, _— 
and 26 El. upon conſi deratton of the ſurrender of the letters Patents of 
23 El. he grants to him fo thꝛæ lives from the dap of the making: 
Bere, the demiſe foz th;e lives ts void, being made upon conſivexatfon 
of the ſurrender of the letters Patents of 23 El. which were vold, they 
being upon conſideration of the whole Eſtate, which was not pertozmep, 
part being leaſod out to divers befoꝛe. dE Sg 
35 The Cuſtome in Cow. Bucks ts, that ff @wans. b2&@d'yÞorrany z ce 6 
mans ground there the owner of the ground map take the toten Sfgnet cheoct 
in them of the ground where they did ſo bz&@d ; and it was adjqvned a 
god Cuſtome and.reaſonable , becauſe there is quid per quo, The 
Lo2d Stranges Cale in 2 R. 3. 15, and 16. cſted in the Caſe 
of Swannes. | e 8 
36 Judgment given againſt Tenant in taille with voncher and re⸗ 7,1, 4 
compence in value ſhall bind the Tate taile, notwithfanving the by cecri 
Statate de donis, 13 E. 1. and by ſuch recovery in value the Ten — ralur. 
taile 


before ma. 


of domer, 


riape No hard ( 


ar os the Common Law: 417 


tale wall have a formedon of the lan ſo cecobered in value, as it was 
holden 15 E. 3. Bꝛiefe 3 24 vide plus in the Book at large: And there is 
oblerved that al beit the docking of an Eſtate taile was never thought 
bd l by the Bages ol the K aw until 12 E. 4. pet long befoze that time the 
aopinion of the Judges was that it might be ſo barred in reſpec of the ta 
conipence of recovery in value, | wag 6} OI fabe 
37 An a per quæ ſervicia againſt an Infant, whe yatd the Tenaucp Co. l. 3.83.73 
by deſcent he ſhall not have his age but is compel 


able to attoury ; 
bet auſe at firſt the Loꝛd departs with the Land in conſideration that 
the Tenant ſhall hold of him, and wall do him ſervices , and pay unto 
him a yearely Rent: Foz the Tenant is called in Law Tenanc per- 
| availe:; becauſe the Law p2eſumes , that he hath benefit and avalle 
oY above the ſervices that he doth and the Rent that that he papes tothe 
Kit 2020; And therefo2e it ts againft Reaſon, that when the detre hath 
1. the Tenancy peravaile bp deſcent , that he ſhall not pay the yearly, Rent, 
tt. which was reſerved upon the creation of the tenancy : And therefoze 
-\-" Fttozument by an Infant is god, which was the pztncipal Caſe there 
reſtvev, he being compellable to attourn in a per que ſervicia (as hefo26 
is laid) upon the reaſon afoꝛe⸗ſaid. a +7 | 
. 38 A Guardtan ſhall not be puniſhes fo:  Waft done by à f. N. B. 6, g. 
gr. Stranger, but the fozmer ſhall, becauſe (as is ſappoſed ) he res 
kktves profit ont ok the farme , and map therefoze have an action of 
Treſpaſs againff the ſtranger, 8 ; | 
«Meſ- 39 Alvett the Peſne have patd the ſervices to the Lozd Paramont, pet ibidem 138. k. 
"IF... if the Tenant be afterwards vfftrained fo the ſervices, he ſhall. have a 
"MM... wit ol Meſne againſt the Meſne for it, but Whether he ſhall recover dama⸗ 
ges, quzre ; yet it ſæmes he ſhall have damages, becauſe the elne 
ſhall have damages againft the 1075 Paramount , ff he will. put his 
cattte into the pound koꝛ the Wenant , and ſue Replevin: And pet nient 
diſtraine in his default, is a gon plea in a wit of Meſnc, | 5 
40 A watt of Annuity is maintainable againſt the Parton upon bis Ib. 152. f. & ii 
Pꝛedeceſſozs grant by aſſent of Patron and D2dfnary , and likewiſe 
upon an Oꝛdtnance made by the Oꝛdinary without the Patron, if 
de have quid pro quo; Do tt is alfo by the Parſon agataft the Micar 
npon the Oꝛdinartes Oꝛdinanceʒ; if be have quid pro quo. 1 
n When a treſpaſs is vone an Action conceitzed foz it, à concozd pl. 6. a. 1. Fe 
Erecutoꝛie pleaded is no barre thereof; Foz there being a wiong gaſes Cafe. 
done and not dented , it muſt be anſwered with recompence , and then 
the Concoꝛd Executezp is not any recompence de facto, nothp er is 
der any Action given therenpon to compel the party to recon 
pence, and ſo he is without recompence , and deſtitute of uieatts to 
recover any : But upon an Arbitrament where the ſumme fs awards 
ed in recompence to be papd at a dap to come, that is a god barre, 
detauſe de may habe an Ac of debt is fog at the dap [fmited, and ſo the 
+ Treſpaſs is converted into another thing by ths Arbitratozs, who 
are judges thereot, and ſo ft is anſwered with Action, which countervatls 
ſatisfactton in dev. 5 | +, 4 
e AM An a Pracipe the Wonant voucheth ; and at the ſequatur ſub ſuo Co. Inſt; p. i. 
periculo, the Tenant and the vouche make dekault, wheteupsn the 353. 4, 2. 
Demanvant hath. judgment againſt. the Tenant ; And afterwards 
the Demandant bꝛings a ſcire facias againſt the Tenant to have erecus 
tion; in this Caſe' the Tenant may have a Warrantia Cartz ; And 
— qa Caſe'a — had e præcipe 3 
might have vouched again, $93 vp ;:the judgment given agarnir th. 
Tenant the Warranty loſt not his fozce : But tn ſuch Caſe it the Te» 
nant had judgment torecover in wur, _ the vouche , he wal = 
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Knights Caſe, 


Co. I. 6. 42. 2.2 1 


S. Auth. Mild- 
mays Cuſc. 


The Reafon of * la 


(bp rom of thaf Warranty, becaule he hat s 
5 — 72 
2 7 teeme Hovs) pawiried"by-the Tedtatoz te the x — 
11 retatn thoſe gods, and they hell» not be decae, 
Atte 0 tr um to be recompenced fo2 that which bann 


'be 05 05 1 lawful re = a —— who payes Rent chargabis 
. toten n damages: Like wile it the Ex⸗ 


fe money the” debt of the Teſtatoꝛ, he mapre⸗ 
— 1 fed 560 of t EN dhe, as amdunt to the ſumme 07 ſummes ſo 
tm, and tbey ſhall not be allets in dis hands. 12 
«in a Writ ol ent ry in the Poſt again Tenant, Recor, 
pot? # het and becodery in value ayaiirif the Edina value 
1 and r txecutforr ſued the Wenant in tatle dies md his 
a hes {this Gale, tos retoberoꝛ may wen enter fepanthe 
cannot kalle this recovery betaufe octtj reti. 
ulad, P. Fitzherbert & Baldwin, ſed Shelley e com. 
| EE Batgilſhe aud fell an my Tres ta ſach a & hie: an nd 9, 
| ts made of: & fumme of: money foꝛ the gonſiveration', on fit 
wy not 1 „ foz a competent of money; in this Gaſs, nothing pal. 
ſeth” pern e is not Juid pro quo, which ought to be in every 


g ; 
46 Tit lerbent of A; was arteſted in London upon Trefpats; and my 
1855 who knew his Paſter batled him , after wards A. pom 
(63 khetr t to ta be them barmirtis from the bamüges and 
chte; oy If 18 Cate, ff tyey be alter wards charged, au Aion 
15 ate en not, becante there was no tonſtveration, fog 
dati Na 11 —.— om heads, und was eptcuted belege the 
1 4 had tequeſted it befoze , and afſamey 
cr vpn 4 5 — — S eur that 
— A tat mp reque is give yen, 
9 — . beraute the martlage enſued mp 


x 4186. 4, Eg sc Malotic fit Affumpfit, the teuſi deratten Au 
the 3elt#$fp or eon weaentod Staple td the Defeiivant: Allo 
Hob. 18. Wcolaft8Rs- Cfe ; in Aﬀiiciipfic, the conſioctation mas 
tet daß: Aid 99 Niels & Rayibred 4 the confiveration was promi 
Me, Which'HHiift de at th tame time, otherwiſe thep are meds 1 by 
4 Homies 98 — und Partridge, the confiveration a former | 
le = 
1 1 world decinahd. by prefcription is viſchargao Tithe, 


455 De minimis non curat Lex. 
6 5 rn the xryeyuer fealo lo enoughts Chequr 
i 


; ſcale, 
feet 0 — tante in pettettton bat gides no re. gl 
gard the 3 02 Reverſions expectant upon an Eſtate in tale; ond 
fo er ts = _ en Cue in the 1 Report, that it TMant in une 18 

filiter is Rm — — ee > gry — luble; "oo 
Seb th * Royverfton , but alte a Reat ,-whichhe 
A darch granted ; So lille witer was It ad 
85 —— Terling am Trafford tn the Kings Bench) 
14412 di Nemataber expectant upon an Eſtate taite ſhall 
Het de nt Ret DENA po an obligation madt by his Father! 
(th 141 13 1. t Wa eee in Copmoots 
Cate ths erbt e in taſti che remainder topright beirs ol I. S. 


and 
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and Tenant in taile ſutfer a common recovery, I. S. being then ta life , 
' this hall barre the remainder, albeit it were in abeyanct ans conſt⸗ 
deration of Law, which the Law uſgally favours: but de minimis non 
tlex. regs 455 . = ” 
er years 1 Af Iefſee foz peares pay-a-Rent ſeck, it is not ſefſfn requirey Co-!.6.57. 2.4 
D in an Aſſiſe, againſt the Tenant of the Frank-tenement = fn reſpect <4 Ca. 
| of the meaneſſe and imbecilitfe of his Eſtate; Foz at the Common 
Law he could pꝛejudice no2 dꝛaw into queſtion the Eſtate of the 
Frank - tenement, noz befo2e the Statute of Gloceſter could be recei« 
| ved» albeft a recovery were had againſt the Tenant of the Ftank⸗ 
10 tenement by agreement ; neither could he falfifle a recovery befoze the 
_— of 21 H. 8. and all this by reaſon of the F&bleneſſe of his 
fate, A 
4 In Treſpas the Defenvant pleads Ulllenage in the Plaintiſfe F. N. B. coz, i 
ande was found fre and had 2 s. damages given bim, In this Caſe the 
Priendant hall not have an attaint fo2 the ünding ol the Plaintiffe 
Fre, becauſe the damages are ſo mal. e iet ee: 
1 There is a condition in Law anne red to the keep - hip ot a Park, Lit. S. 378. 
ka vir. That it he do not well and lawfully kep the Park, it wall bolaw- Co. Iaſt. p. 1. 
fun'foz the Gzantoz and his hetres to enter: But this muſt ba under 33. . 4 
nod with a diſtingion; Foz if the keper doth not attend on the 
* Park one, two, oz, tc. dapes this is no fozfeiture-of his Dfice , 
but. it in his default any erte be killed, whereby a damage comes 
to the L oꝛd, that is a fozfefture; Foz non-uſer of it ſelfe without 
dome ſpectal damages is no fozfefture of pzfvate Offices , but non-uſer *- 
\ efpabltke offices , which concern the avminilfration of Auſtice 03 the 
| Common Wealth, ts of it ſelfe a cauſe of fozfeiturs. — —— 
ne 6 Ak a Recovery be had againſt a man in a præcipe by de- Co. bb ago. h. 3 
kat; when be ts out of the Realme, be all not (as it ſemes ) 
atdid if by w2ttof Erroz , foz lo a man might bs infinitely delayed of 
* his. Fre-holy and Inheritance, whereof the Law bath ſo great 
regard: But ont-lawzp in a perſonal Actfon wall be avotdev in 
that Cale, quia de minimis non curat Lex, and otherwiſe he ſhoulo 
be. without remedy : whereas in the other Caſe the Tenant map 
reſozt to dis wit of higher nature, oz a quod ei deforcear lo his re» 


medy. | 9 
7 It Lands be gfven to a man in taille, who bath as much o; 
Lin in F&-Cimple , and he die leaving Iſſue two Daugpters, 75 
who make partition, ſo as the Land in Fe-fimple happens to the 
reungett Daughter : Bere , it the younge®-Daughter Attert the 
Fe-fimple Land and die, her hefre wall enter os a — part 
upon the entailed Lands: And ſo it is alſo it the voungeſt Dangh- 
tet hav granted her part to another in taile: Foz the erfion 
erpectant upon an Eſtate tatle is of no account in Law, becauſe it 
r by tenant in tail. 200 | 
It a man be ſeſſey of Lands in F and hath Aug two Co. Ind. P.. 
Daughters and make a Gift in tafle to one of them and die ſef- 7 N. 1. 

no 


q 


efeme in Law, and the other Sister is a 
— Taille, whereof partition neither 


5 


vob 


4⁴⁰ The Reaſen of SM 


9 The Tarte of Somerſet hay obtaned a grant of the lirente of inen 
koꝛ yeares; und tone ft in the name of Hir John Daccombo, in truſt * 
fo2 him; Pow the Quef#on was woherber 02 uo, by the Garlesats = 
tainder of felony the leaſe was fozfeftes; And by the opinion of al the 
Judges it was fozfeftev , and atterwärds it was fo refolved alſo in the 
Exryagaer; viz. in Caſes of Chattels teal and perfoita] and things in 
Adton > that tet. : 7 


Hob. 214. 


＋ 
— 


110 In Actions the Law yeeldeth favour, hien for te 


doing of them there is, — 
: WM Neceff ity, 4 ade 


C Ita man maketha Charter of feofment , an delfvers ſein withs Len 
in tis view... the ſeoffepares not enter fo; feare of death, 12 3 10 g ven. 


22 15 
41 & +7 


the lame, this wal veſt the fre-holo and inherttance in him: 
; by thelivery no Etats paſſed to him neither in ded.no2 in Law, fi 
: .. this is by;xeaſon of tha neceſlity ; Ss as ſuch a claim ball. ſorhe , a 
wel ta veg new Etats and right in the feoffe, ag in the A | 
Cue to ra best an ancient Eſtate, and right in the dille!ſe , 6c, Ant! 
notes that (te noceCities ſake) a livery in Lam ſhall he perfedty and 
executed by an entry in Law. 2 e 111 3h on, 
IS 179 % . Af man let land to another foz.lifs, ſaving the Beverfion, ind dn, 
Co.ib.119.2-3 4 Willein yurchale theReverſion of the Kelſey ; An this Cale the n ! 
of the dunn may paoſentip come to y b and claim it at 'd | 
of the Aillein, and bp t verſion is forthwith 


vaath» then bs map perhaps come to late, fo the, 


diaz be xaanet enter upon the Tenant e, arg Ae 
archã 


Lit. $. 18. 
Co. ib. b. 


Co. ib. 13. 4. 1. 


pol a paorect 

noꝛ pet in a Quare na 

Impeda, 2. Fe. (3 4 | F Of 269 mfr: 
co. ib. a 8.3 4 Foz Rent oz leryice the Loapgamuet viffraine in the night, yt dusk 
& Co. l.. 7. a. iu the time onelp, dn ſo it is alſo ofa Rent barge; but taz dam then Mea 
It Milborner mage — — — in — night e tt my be che 

% beats e gons hetode hs can take them: And with this agcoj 

1. E. 2, See Mackallics Cate Co. I. 9. 66.2, 2, -Vide infra-R. 48, 


„ „nie dee v2 4h | 2 10 6 2 
Ce. Inf. p. 1. Ye full gg nn tant to make al his Aus god is 21 yoares, — 
174, a teten àntant map bind bimtelle to paę te his necelary mente: blub, we 
appatel3,neceſſargpheſicke., and ſuch other neceCaries, and like viſe 
t inis:000 teachlng-ayud laſlraction., wherebyhe. may profit, himſeife 
stets, bat teh bind dhfeife in an Obligation 02 other w2iting 
with a penalty of the payment of any of theſe , that Obligation ſhall, not 
bind him: Allo other things of neceſſity ſhall bind him, as a p2zeſen- 
daun to a benefice, foz otherwiſe the laſt would tncur againſt 


him, 
6 Rez 


Nene,. tbe Common Law. 


© goa | © Reoauiaript is true» that he who entroth fo a Condition bzoken 
unn re- ſhall be ſeffed in his firſt-@Rate, oz of that Cftate., which he had at 
bu not the time of the Eſtate made upon Condition; pet it 9111 1 c after 
ve ae the Statute cf R. 3. and beſo2s the Statuts of 27 H.8. bad mane a 
ine of e femme nt in tæ upon condition, and after had entred to the condition 
| broken; In thts. Coſez:he bad hut an uſe, when the feotment was 
mads > but now he ſhall he ſeiſed of the whols Eſtate of the land And 
this is fo2 necellity , becauſe by the -foofment in f& of Ceſtuy que uſe , 
the whole Effate and right was doveſtev out of the feoffees , and there- 
ſoꝛe dt necoſſity the feoffo2 mult gaine the whole Gate bp his ent ty fo: 
--** the-condltfon bꝛouden. 751 —_ ann 
bine 7 In ome Caſes ( oz ueteũtties take) 8 continual claime may be 
made by him that hath tight, and pet cannot enter; As if Tenant ka 
peares, Tenant by Statute Staple, Parchant , oz Elegit he oute, 
and he iu the Reverſton viſleiſov, the KeCo2-02 he in the Reverfion 
may huter to the intent to make his claime , and pet his entry, as to 
take auy pots, is not [lawful zoring the term: Any in the ſame 
manner the Leſfoz oz 'hs in the Reverſton in that Cate may enter to 
avolo a tollateral warranty, oꝛ the Leſſoꝛ in that Caſe map reco pet in 
an Aſſiſe; and ſo (as ſomes have helden) may the LeCoz enter, to avoid a 


„ diſcent oz a warranty, | | 
8 Jl the Dilleff@ make tontinual clai me, and the Diſteiſoʒ die ſeitad 

bun mij be pithtu the peare, bis hetre within age, and by office the de 
Abend or 1d to the wardſhtp, albeit that entry of the Diſtetſe be not lawful 
4 yet ( toꝛ neceflities fake) bo may make continual claim to avoid a nif- 
cent: So alſo where entry tis lawiul, but fo2 feare the Dilleiſis. dare 
nb enter, in this Caſe claime as nere to the houſe and lands as he 
bare go amounts to an entry and ſhall veſt the poſſeCion and ſoil of the 
tenementa in him, as wei as if he had entted ind; o it doth alſo 
f (ia tuch Caſs ) it be done oneiy by his ſorvant oz Watlitk, in Este 
the viſle(ſce htmieife le languiſant 03 a Releaſe > ſo that he cannot claime 
the tenements himſelbe. | 

9 In an Agfon of debt by a Gaoler againſt the p3ziſoner los his vi. 
tuals;, the-vefenvant ſhall not wage his Law ; foz be cannot refuſe the 


2 


lere wager 
lan 
other wile tt is fo2 taking a man at large. 8 
10 Inu an Action of debt bzought by an Attozney foz his fees , the 
Defermant ſhall not wage his Law, becauſe he is compelttable to be his 
| Attotmey : Ando if a ſervant be retatued accomping to the Statute of 
„  Labouters,tn an Action of debt fo2 his (alarie-his Þaſter ſhall not wage 
dis Law, becauſe he was compeUllable to ſerve , otherwile it is, it he be 
not tetained acta ming to the Statue. 30 e 
nx in tuo 11 M man be ſciſed of t wo Acres of land in two leveral Counties, 
"as n a makety a teale of lite of both of them reſerving two ſbinings Rent, 
inthts Cle, alheit ſeveral wer ies muſt be made at ſeveral times, vet 
it is hut one inttre Rent in refpect of the neceſſity of the Cale, and he 
— in one County foz the whole , and make one avow2p (oz 
| ole. | 
/ condition 12 B.ſeiſed ofa Hanno with an Avvowfon appendant, by indenture 
Pd by ne- bargaines and ſels it to A. and covenants to ſuffer a Common Reco- 
| very to the ute of A. in fe, renvring to B. 42 1; per annum, and alſo to 


ue wager 
eln, 


. » » 


is had, B. and A. tevie the fine to P. who render the Þ 
Auvoteton to A. and the Rent to B. ptoclamattons paſſe , A. dies beſfoze 


patloner, and ought. not to ſuffer him to die (oz default ot ſuſtenancs, 


tho grant of the Avtdowtfon the Church becomes: voto in the life ot ang 


421 


Co. ib. 202. 2.4 


Co. ib. 150. b. 2 


Co. ib. b. 3. | 


Litr, $.419. 


Lt. 5. 43 
Co. ib. 295. 2.4 


Co. ibidem. 


Co. ĩb.i 53. b. 4 


Co. J. 2.77. b. 1 
The Lord 
cromwels Ca. 


tevieafiacto A. aud that A. nal renner by the Cain ins the ſats Rent; 
opties that A. al grant the Advowſon to B. foz life , — 4 
wit the 


422 The Reaſon of AA 1, 


E. enters as heir otł A, and B. enters fo2 the Condition bzoken; Jn 
this Caſe ft was objeded, that the connſante of: R. had erttnguiſhey 
the Condition, but one reaſon amoneft the reſt againſt that was this, 
that the reader of the Rent could not have been made to him; And 
albeft a Fiae be of ſo high a nature, that it will not permit a naked 
Averrement agatuſk the purpoꝛt and conuſance.thereof , pet when 
— to jopne with ano⸗ 
ew the truth ol the matter to a. 


Exetutton to eſcape, great inconvenience would enſue thereupon. 
Co. l. g. 4e. 2.4. 14 Albeit (regularly) a Wit of Entry in the Poſt, cannot be et an , ,,. dl. 
& b. 3. Dormers Advotwſon, as appeares by the Statute of W. 2. cap. 5. 4 E. 3. 162. & tyy ban 
Caſe. 14 H. 4-33, No2 of a Common of Paſtare, as alſo appears 4 E. 3. 146. Adronſwy, 
& 27 H. 8. 12, pet foz a Common Recovery (being a common aff: 
rante, and by conſent of parties) to cut off an entaile, the Law (fo; 
- neceſſities ſake) permits it; foz otherwiſe there could be no afi« 
tante of an Advowſon, Common in G2olle, ec. to barre remainders 
oz reverſtons expectant upon an effate tail. : 
Co. l 5. 10 15 It a Felon be arreſted foꝛ felonte and as be is in conbeping to v f 
+ Foals caſe. the Gaol, he flyes from them that convey him, and in the purſuft bill coci 
they cannot re⸗take him witheut killing him, and ſo they do kill him: purſur, 
Af the whole matter and alſo theflfght be pꝛeſented befo2e-theCo3es 
ner, oꝛ any other having authozfty to enquire of Felonfes , albeit the 
party was ſo killed, pet he ſhall fozfelt all his Goods and Chat · 
tels, becanſe they were arged to do it by neceſlity: And with this a- 
gros; E.z, Coron. 287, 312,& 328. Ans there ft appears that it is 
not Felony in thoſe that purſue him. So 3 E. 3. Fort. 25, if an true 
man kill a thfef, that wouls robbe him (if the thief goe not back) the 
true man ſhall fozfett nothing fo2 the ſame reaſon, | 
Co. I. 6, 21. b. 16 Albeit bythe Statute of the 21 H. 8. of non-reſtdence the Pat ⸗ Fru. 
Butler and fon onght te dwell upon his Recozp, viz. in the Parſonage Pouſe, out de 
Goodals Caſe. and not in any other Voule , though it be within the Pariſh ; (foz the Sur. ol l 
Statute intends not onely ſerving of the Cure, oꝛ to Poſpitality; but ben 
alſo foz the maintainante of the Youſes and habitatfon of the Parſon, 
not onely fo2 himſelf, bat lſkswiſe fo; his Saucceſſo;s, that they map 
alſo maintaine Yoſpitality there,) pet lawful impaſſonment withent 
Co bin, oꝛ ff there be no Parſonage Mouſe to live in, are goowercuſes, 
of non · xeũdence; and it was helo in the Exchequer, Tr. 39 El. that 
ficknefſe without fraud is alſo a good excuſe , viz, where the patient 
removes fo2 advice in Phiſick bona fide , fo; better afre , and fo2 the 
recovery of his health; fo2 theſe caſes are exceptions out of the Sta» 
| tate by conffruction of Law, 
Co. l. G45. . . 17 Jn Debt againſt Executo2s, the Defenvant pleads fullp aumi- a Placete 
®owdalcscaſc. niftred, thePlaintiff replies, th it be had Alſets in Exeter, und the une being 
Jury finds Aſſets in Ireland, and it was adjudged foz the Plaintiff ; pleaded is 
Foz when the place fs material, as when it is parcel of the iffne, jf.7. 
there the Juroꝛs cannot find the point in ine in anp other place; fo? Jurors vai 
by ſpecial pleading the point in tne is teſtrained to a certaine place ; 
- But 


* i 
Ar ecety,and.confoznſty, ana 


Nut toben the place is onelp named) lo u 
ts. alis aartel of the ius, there the Juroꝛs mag find Actets in 
ther Gonmty oꝛ place, than where thep. were 25 in tue N 
cation 7 5 Do allo in · 10 El. 271. Dyer „ in Deht a 1 1 f the 1 

pleads riens per dilcent. ganerallp., in this. caſe the Platntiff canng 
replie in ſo genenal a manner, fog then no trial could 


95 


e made the tent. 


3 
4A 
þ. - 
Ay 
: % 
74 


» 


but in luch caſe fox confo2mity. and neceſſity of a trial, he onghtto 


name a certaine places, as he did (in that caſe) viz. ina Par 


Ward in Tondon, and upon evinence given. by een e 15 5 
the Lat, 


ry found Allets in Cornewal, and it was adjudged good; fog 
is thatthe Plaintiff mal. re ] 
heir bath; Andtherefozg(inſuchcaſe) a certaine place is name 
neceity-, yet the Juroꝛs may find all that, which by the Law ſhal 
be thaugeable in ſuch, caſe, in hat Town. oz Coanty ſogver it 


bs, | | 1 | 
13 In Bredimans Cate in the 6,Rcp.. it was ſatd, that if there be 
LowawTenant, andthe Lenaut make Feoffment in Ke, here 
befdze novice and tender of. the Arrerages the Feoffoz may give Set: 
mot a Rent, begauſe he is. Tenant as to the Atow2y, 8H. 6. 18. 
faq in tuch cate if the * avom upon the Feoffg,, betoze tender of 
the artsrages, he shall laſe them, as it is agrees in 7 E. 3. and 7H. 
3 it · And therefoze in as much as fn ſach Cate the Common 
Law fozces the L ozd to avow upon the Feoffoz, foz that reaſon 
at the Common Law ſuch Seiſin by the Feoffag (neceſſitas cauſa) 
Win 7 9: Regularly , a Quare Impedit bꝛought agafnft the Biſh» 
JIncumbent, without naming the Patron, abates ; yet tf the 


«ll of rent 
i Feoffor 


- 
4 


Im. 


In this-caſe a 2yare-lmpedic map be bzonght fo; necefity ügatutk 
the Bichop 02 Jncumbent , foz it lies not agatnff the Ming: 80 
it was: allo ot the Pope, if he had uſurped, 12 H. 8. 12. 4 H. 7. 
I5, &c. | 7 i Ry eek Shan 

26! Albett, (regularly) the Uicar general cannot certifie excom-' 
muntcatton , pet he mall certifie it, when the Biſhop is in remotis a- 


«x6 be atHuatnten therewith by matter of Recozd, viz. by W?ft out ot 
tie Thancery to vices them, and nat by the ſurmiſe of the party, 
a then foz neceſſity (which is alwayes the Lawof'ttme, fo2 neceſſitas 
eſt lex tewporis) the Certificate of the Uicar General ſhall be ow? 
ev becaufe no other can then do it; lo he onely onght to certificate,ts 
whony the Court map wzite to abſolve the party, as the Btwop, oz the 
Chanrelloz of the Univerſities, | 
21 Reverſion in the, Queen upon an effate taile, Ye grants tt to T. 
in tate, upon Condition, that if be pay 20 s. at the reteit ot the 
dy 1: Sxchequer;: he wall have the ſaid Reverſton in F, the Condftt- 
ig nh. on is porfo2med > the tenant in tatle I8vies a Fine, and his fue fs 
ke. harren; - Andin this eaſe the p2incipal_ point was, whether by the 
Conottton perfoꝛmen, the Reverſion paſſey to I. And it was belv, 
that pꝛeſentip upon papment of the 20 5, by operatfon of Lam the Fe 
U as daveſted out of the Queen, and beffed in T. And thfs by neceſ- 
fitp, fox H it Gonly not velt at the time of the Condition perłozmed, 
| would never veſt ; Aud ther eo ze, if in this Cate either Office, Pe- 
tition, Manſtrance de droit, 02 other thing ſhouly be requiſite , that 
would make the Nu@ns Gzant void, and would viſ-able the Nugn 
to makeſuch a G2ant; And with this agrees the 102d Loyels cial 


e in Execution all the Lanys that the 
foz, 


4 
pzeſenta/ to a Benefice, and his Clerk is admitted, tnltitytey; i 


Co.l.6.58.a.13 
 Bredimans caſe 


Co.l.7 16. b. 3. 
Halls Caſe. 


* 
a 
FP, 
* 


Co. I. t. 69. 8. i 
Trollops Caſe; 


agendis , viz. beyond Dea in the Kings Service, but the Court muſt 


Co. I. 8. 6 b. 2. 
The Lord 
Staffords caſt? 


Co. l. 9. 49. 2.4. 
The Earl of 
Sbrewsburies 
Caſe. 


Co. J. . 66. a. 1. 
Mac ſallies ca. 


Co. ib. 56.b. >, 


bato, 


The Reaſon of Maine. 


in the Commentaries ; to there it is laid, when the Condition is per- 

fozmed., the F&-imple wall be immediately out of the King, 

without Petition, Monſtrance de droit, o2 other cirtumſtance, fox tt 
be malt tarry ſuch tittumſtantes, then can it not veſt pꝛeſently, and 

(by conſequent) ſhall never veſt; becauſe it the eſtate be not enlarge 

at the time of the enlargement appointed, then ſhall ft never be en⸗ 

larged ; And therefoze in ſuch Caſes fo2 neceflity the F#-fimple 
paſſeth.out of the Quten without any ſuch tirtumſtantes: with this 
alſo agries Iſabel Goodcheaps Caſe , (49 E. 3.) who being ſeffed in 

Fee of an Youſe fn London, holden of the A ing; deviſeth it to Ri- 

chard Goodcheap , and the hefres of his body, and fo2 want of ſach 
tae to be ſold by her Executoꝛs, and the makes W. D. W. W. and 

I. de T. her Executoꝛs, and dies without heir, Rich. Goodch, dies 

without ue, whereby the Youſe eſcheates to the King, and after 
one of the Executozs dies, W. W. refuſeth, and W. D. ſels the 
Boule, and here the queſtion was whether oz no the Sale by one Ex, 
ecuto was good, but it was agreed bp all, that if the Sale were gov, 
it ſhall deveſt the Youſe out of the King, and the canſe thereof is by 
neceflitpof Law; foz if the Sale did not deveſt the Youſe at the time 
of ſuch (ale , then could there be no Dale at al, and the Ex:cutozs, who 
has but a power, could not have any petition, Monſtrance dedrot,: oꝛ gs 
ther remedy. ; 2 | 

22 There is a dfverſity betwirt mean acts done in Trecution of Zu- 44 | 
Tfce, which are compalſive, and aas, which are voluntary; And — | 
therefo2e if errontous judgment be given in Debt, aud the @herif by compi 
fo2ce of. a Fieri facias, fell the Defendants term, and after the judge and 
ment is reverſed by a Mit of Error, pet the term ſhall not de reſto. *&. 
red, bat onelp the ſumme, xc. Bat ff a Capias utlagatum be awarded, 
whereby the Sheriff is commanved to take the body, ut bona & catal- 
la, quæ per inquifitionem invenerit in manus noſtras capias, & de vero yas 
lore, &c. And bp fozce of this Mit the @heriff by inqalſi tion takes 
the Goods and Chattels of the ont-lawed perſon, and ſels them, 
and after the Out⸗la wp ts reverſcy, in this caſe the party hal 
be reftozed to his Goods and Chattels, becauſs the Sheriff was 
nat commanded, noꝛ compelled by the Kings W3#t to ſeu them. 

13 Ring James grants to the Earl of Shrewsbury the Stewards Aaken 
htp ot the Pannozs of M. and B. but in the Patent power of making nber 
a. Deputy was omitted ; nevertheleſle it was adjudged, that bee y. 
might make one; foz ff ſuch an Dffice deſcend to an Anfant, Adeot, oz 
man of non ſane memoriz ; they by neceſſity ought to exerciſe it by Des 
puty; Do an Earl foz the neceflity , that the Law fntenvs of his 
attendance upon the King and the Common-wealth , this Steward- 
ſhip of a baſe Court wall be ererciſed by Deputy. K — 

24 An arreit in the night is lawtul, as well at the ſuit of a Dub n 
ject, as of the Aing, foz the Officer onght to arreff him, when he then, 
can find him, otherwiſe he map perhaps never arreſt him, faz Qui ful. 
male agit odit lucem, any ff the Officer do not then do it, the Plain⸗ 

tiff map have an Action upon the Caſe againſt him and recover 
1 in damages; Therefoze by neceſſity an arreft in the night is 


25 The Lo2vs dap fs not Dies juridicus, and therefo2e judicial aas mo" | 
ought not to be done upon that day; but Piniftertal aus may in ſome ie Sete 
Caſes be lawfully executed upon that day (as an arreft) foz otherwiſe al, 
perhaps they might never be executed, and Chriſt permits Wozks 
of NeceCity to be done upon that day, bonum eſt benefacere in Sab- 


26 If 


the Common Lay: 


26 It Atto2neps have power by wziting to make Leaſgs by In- 
denture ko; peares , ac. They cannot make Andentures in their 
own? Nanies, but in the Name of him that gives them wirxant: 
But ff a man by his win in wꝛiting deviſe, that his Executozs ſhall 
tel his Land and vie, in that Caſe-the Executeꝛs in their owne 
PNanies may ſell the Land foz neceſſity, becauſe he that gave them 


N 35 : 5 
Nax. * 10. 


hururors 
ey fell lands 


their owne 
15. 


authoꝛity by his will (which toke no effec until after his death) is dead; 
And pet in ſach Caſe the Deviſ is by the Diviſo . 
27 I a man enter into bond convittoned to pay the leſſer ſumme at 
a dap to come, if he tender ft at the dap, he maꝝ aſter plead that ten- 
der, and ſhall ſay, uncore priſt: But if a man be bound by Ohliga⸗ 
tion in roo quarters of Gratne to pap 50 quarters: here; if the Phlt⸗ 
goz tender them at the day; and the other refuſe, he ſhall ptead it, 
without ſaping uncore priſt, becauſe the Gꝛaine is bonum periturum, 
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Co. 1.9.77. 4.4 
in Combes Ca» 


Co. I. 5. 79.244 
Peyſtets Cale, 


Which cannot be kept any time, and would be chargeable fo the O- 


liger to keepe, ” 174; Taq $5 i Nov? 
28 The Biſhops grant of an Ancient and neteſſary Otfice is (by 
conſtructton ) exempted out of the general reftrafut+of the Statute et 
1 El. fo as Bracton faith fol. 247. Illud quod alias liekum non eſt; necel- 
ſitas facit licitum, & neceſſitas inducit privilegium; quod Jure priyatur? 
And it Bichops ſhould not have power to grant ſuch Offices of ſervice 
and! neceſitie fo2 the life of the Gꝛantees, but that their Estates 
ſdhould depend upon ancertaintfes-, as upon - Death , Tranſlation , 
e 4c, of the Biſhop , then perſons of beſt abilities would never ſerve 
them in ſuch Dffices, 02 (at leaſt) woulv not diſcharge them with 
'alacrity; | 7 ©5897 76] 
29 Regularlp devs pleaded in Court ſhall be p2odiced in Cant, 


711 
Mice dy a 
hopgood, , 
not with 
the lat. of 
6 


bed not 
I kn. lor it were dangerous to ſuffer them to be pzoved by. Witneſſes 92-by/a 
{ "Copy, becauſe the razings, enterlivings, any other.imperfedions 


cannot thereby appeare to the Court, noz upon what Conptttom if - 
mitation, 02 power of revotatton they were made, whereby Truth; 


thelelle in great and notozions extremities ; as by caſnalty ot fre, 
where all the evivences- in his houſe have ben burnt, il that appeare 
to the Judges, they may in favour of him, that hath recefvey faeb 
great loſle by the ſire, fuffer him upon the general Iſſue to pzovs tde 
died in evidence to the Jury by witnelſes;leafs affiicfon ſhould be ad 
toafflictfon, and if the Jury find it; although it were not we wen iwevi⸗ 

dence, this is god enough as appears in 28 Aſſ. P. 3. : 
30 Ik a man by pzoſcriptfon fs bound to repaire a Banke 02 Wafl 


, _=_ -bzeakes fn; he (yall repatre it at his owne charge, and the rel of the 

' parties fnterefſed therein may recover their damages againſt him in 

an Aaton upon the Caſe: But if (in ſuch Caſe) he maintaine the 

Man 03 Banke at the uſgal beight in god repaire, and by a ſuvsaine 

an un · uſual increaſe of waters the Mals oz Bankes are thrown down 

oz the waters over-flowes the Bankes; An ſach Caſe the Cammiſ⸗ 

floners of Sewers ( by the Statute of 23 H. 8. 3.) are to tay al per⸗ 

ſons , that have there any Lands, Common of Þafture oz paſit ot 

: filying, oz may other, that may ſuffer any loſſe 83 pdiſ-apvantage 
tf. thereby, actoꝛding to the ſeveral quantities offhefr. Lands, ec. 


bn 
1 


at 
$ «. 


1 A joint fne.tmpoſed upon two Capital pzfviledges in u Wet, 
becanſe they refuſed to. pzeſent with certaintainty they had payy 
the Let, was -avjudged void, becauſe it was jointly and not 
ſeveraly ſet; pet in ſome Caſes 8 Fine od Amerciament ſhall 
be impolsd upon divers perſons x TT ſometimes * 
a 


againft water · flouds (either ſalt oꝛ freſh ) and by his default the water 


Co.1.ig. ena. 
The Biſnop of 
Sarmas Cale, 


Co.l.10.92.b.3 
Doctor Ley- 
feilds Caſe 


Juſttce, and the true reaſon of the Law might be ſabverted; Never:.- - 


Co. l. 0:13 9: 
a. 3. Rxighileyi 
aſe. 


Co. l. u. 43. be 
Godfreys Ca. 


428 The Ruſon f Gm 


ks foz the etcnpe A Prirderot diher⸗tonyes upon an Hund 16d, as fog 
a 'Robbety , and fomertiires upon a whole Cdantp, tc, and this toʒ ne⸗ 
„dy resfon k the nutertatne knowledge of the perſons offem> - 
ing and the tiffinity ol the — 
pl 9. b. -- 32 Efalton f Blend und VHokiding df men are pꝛohibeted — has 
gafſaes Caſe —— vhery man imts dwue Befence , und as a Chat - cuſcth in 
& ib. 13. b. 2. U It ofen, and theltke, map kill others, am — 
te the one * foz He faſlvackont er his like in Hts dekence, and tbed (ag. 
| Ker wötdt wee & trial + W0-Ukewife by the Common Cuſtome © 
vkerheRedmne Aiyoivers xte-chargetible with the gods of their Gneſtes 
eint Tolk v5 'kelveyiled out of welc houſes , yet tk their honſes be 
Ht Brin the Aings Enemies, and fo the gods takenfrom them, 
- thep'thall not de chargenble therewith : Foz in reaſon ſuch viotence 
- -canmotbe vel ke, and theretoze it wan inkringe the violence of the 
pl. ibid. 19. h. CAU⁰,⏑z: "377 Fogaſſzes Cale in the Commentartes, when 
reaſon of C the tempeſt part of the Moad was caſt into the Dea, any 
therebp the _—_— whKap rematning c duld byno meanes be diſcodered be⸗ 
toe it was lautes and weithed 1, the an-certaine agreement made 
1 E. 6. cap. 13. With the Cuttomor betoꝛe the landing thereof was adjudged god, and 
do the — of 2 ot did excule the rigog ol the Statute. 
PL 13. b. 3. in 37 NM ke Priſon; tt is Felonꝑ by the Stataute of De Bra 
Fogaſſaes Ca. fla 2 — „pet ft the Pziſon be fired, and they that are Prom 
| within dreake the Piifon tofavethetr/tives, this Wan be excuſed ip Yermas 
The '\nexefity ol the vhange: s in 14 H. 7. fal. 29. Brac. Verdi, 1 dn 
 'Statrford cap. Tcl. a5. The Futohs> who were ſwome upon an Aae 
fo2 feare of a great tempeſt fozſake the houſe where they were, and 
Ima. und it was there held, that they Ghouls — 
a fodift ; but their Utoraic afterwards was held god tog the 
3 5 whore other wile ober ſhould have been gete- 
pl. 18. b. 2.in- 8 n In 22 Boker Aff. pl. 58. where a was enraged und of Lawhuli 
Fogaſſaes Ca. "a ntr'mavorie cm dis great hurt, whereupon, a man bearaml 
. withdivyarentstbke him. bann him, and beat him with leonrges, = 
ett as there hoition , that: they might:galbifis. fo the avoioance of 
the groat datt ther he eight doboing of non ſanæ memoriæ e and pot 
2ddthy'the Law ot ture and Amer the Realme pꝛohibits generale 
woe dent tug of-aup , wut this pettal Cale boy the pae vention of a greater 
miſchief yath an epenptton, and u ſpecial paivlionge. , 
3 ME Ro a precipe. quod retidat the Tenant al eycuſe his del ault i 
A Wers, am met everp default is abhe ve ta Law, 
— — but ſoz that he could not with- foul 
— — of desto uppeare, the nectatty of thr-accivont in fuch Cate hall 
1 Kings 21. 3 "The 1 of God prohibited the eating vt Propoſition Bead, 
Math, 12 pets aden ( CHRIS T himſelf) to be iat ul to David to Ka 
PI, ib. 192 4. 1. gat at a time of to pxxvent famine ; Wo alſo upon the like e 
tunen was it dae 06) Chriſts N poſtles toall the Cares of other 
"Wits Tem, un to tat them: Anv nonrLawan Dbligation per 
hoes nm rn de avetres., becauſe | is done by compulſion, . 
It the Dhokifſe of Middletex ſuffer an tn-voluntary eſcape ot u — 
— 2 takes bim in Surrey, ® = 
he fs mee-Sherfffe, pet he muy jaltiftcthetaking of dim there; * 
Sy Mid ff one dene g viſtratne ng Rentefervice , anv the Tenant 
Ciinghimcommigaztves away his Cattiefrom ofthe land, pet there 
"hb Lyzd may parſe them within view and retake eee 
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Pl. 37. b. 4. 
Plats Caſe. 


* 


it of right 

hne ſu- 
ache 
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be 


aan 


the Common Law. 


lam they are, albeit they are out ot his Authozity : Fo} the purfait 
and the poſſcſſion after ſhall be avjuvged as a poſſeſſion with conttnus 
ance, when it is foz Rent-ſervice : But it is other wile fo2 damage 
feſant, aud ſo the diverſity is held 16 E. 4· fol. 10. pet H. G. R. 2. abr. 


per Fitz. Reſcous 11+ tt is held alſo juſtifiable toi damage feſant; and all 
this is allowed foz the neceſſity of the occaſion , and in favour of right 


and julkice, Z N. Y | 2 T3 3 
Aa mau hold as of a Seſgnio:y in crofſs., which hath not a 
Pannoz, where the Lo2d may kœpe any Court, fn ſuch Caſe the 
Tenant may ſue Briefe de droit patent in the Kings Court, and the 
10m ſhall not have any Acton againtt bim fo2 tt, no: by any meanes 
annul his Acton, becauſe he hath not any Court to hold pied thereof ; 
Any ——j he is compelied by neceCity to ſue immediately in the 
Kings Court. 72 + 02.30 210) 1) Bat $3 140 4 
35 A the Baron Ar part of his Mannoꝛ in taile to holy at hum 
and die the Feme wall ſne her wit ofright of Dower in the Court 
of the Beite of the Baron againſt- the Done in tatle, and the wzit 
ſhaltbe:nireced to the Bette: But if the Waton make a Gift-in tafle , 
of al the Land he hatt and die, bete the Vere of the Baron cannot 
kep any Court ,' beeauſe he hath but a Sefgniozy.ingrofle ; anuthere⸗ 
foze in ſuch Caſe it fremes reafonabls,, that the ſhaU-have ber it of 
right of. Dower againſt the Donee: in taile, directed to the Sheriffs 
and returnable in the Common Plate, and there wal be this Clayſe 
in the Writ, Quia B. Capitalis Dominus feodi jllius nobis inde remiſit 
Curiam ſuam. So it is alſo it the Baron leaſe all his Land to lite, there 
alſo the Feme ſhall ſue ſuch a Writ againſt the Tenant fo2 life, returns 
able in the Common Place, becauſe the Peirgot the Baron in that 
Cate alto can keps no Court, having but a Setgniozy in groſte : 
And in theſe Caſes and the like the Lo2d. ſhall not ſug a -p3ohibition to 
the Jultices of that Court, that thep ſboulo not pzoced in ſuch pleas; 
foz that the Fems in ſach Caſes is fozcod by neteiſity to do it. 
40 If an Jufant oz Feme covert pzeſent not within 6 moneths » the 
tſhop ſhall pzeſeut by laps, fo3there is a neceiity ths Church ſhould 
- 4x Whers watt is mave by tho Kings enemies, os by tempeS#, the 
r 
2 Ubi aliud ſuadet neceſſitas, ceſſat humanæ e ions vo- 
.— Nomothetæ. Eraſm, in Coll. Conv. Proph. 129 15 2 * 
to rectus an Attome ton 


4 * 
o 
$ 4 
Fig „ 


„ - 43 A Dedimus Poteſtatem was granted 
tze Defendant in a Quid Juris clamar, .alboſt 99 Former Diel dent 
tctuld be: foundfoz it, and this was allewep per Curiam, by reaſon of 
*. 0223-24} gan - vt _—_ 2 97 | 
44 Hob, 13. Bridgmans Caſe , per Hobart concerning the Yallers 
impawning of another mans ®hip at Sea foz of kaa, o other 
poi on. | "ak | Nene } 
4 An Aion of Traber and Converſion map be bzought in a Au. 
natiaues owns name, foz graine- ſowne upon his Copt-hoid iat 


carted away by a ſtranger, and that to) neceſlity., becauſe it. n 
bought in no mans name ella. N. 


2 


Ait 2 1tt, 2, Cen- 
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E. N. B: 3. e 


F. lt. B. f. 2. b 


Fi. ib; $4.67 


Fitz. ib, 59.1. 


Diertz 5.pl:t5 
35 4. P. M. 


Hob, 13. 


Ho. 2 f ficiet⸗ 
and Darſon, 
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| 111. 2 Conveniencie. | at 


Ce.1.9.49.4.b, .. 
The Earl of 
$hrevssburies 
Caſe. 

Vide Max. 184 
cap. Fo 


2 Clerk, but he ought to att 
21. 15 H. 7. 7. & 8. 2291 2 £3 ef 
Co.ibid, and 2. At tbe firlt inffitatton of this Ponarchy an Garl was Prrfectus, ,, 
Miiror of . - 0d Prapofitus Comitatus; fo2 fo the @aron wozd Shire-reeve fmports;The © © 
lices, cap. j. Romans cal ed him Satropas, from the Perſſans, via. Præfectus pro- 
5. 2. vinciæ, ; And the Sheriff at this vay (called Vice - comes, quaſi vicem ge- 
neris ſeu;vſcartis Commtis, ) hath the whole anthozity foz the Avminiftra- 
tion and Execution of Juſtice, that the Sari had; and if the King 
etters Patents commit unto the Sheriff cuſtodium 


-< 2 


Welt. 2. cap. 39. Sub; vice - comes, and by 41 H. 7. cap. 15. Shire- 
j Clerk; : 12 EEE 8 l oe 
o. ib. in th 3 I befoze the Statute of Quia Emptores terrarum, 18 E. . the The lk. 
n King 05 any other dad given Manns to gold or dim in Knights-ſervice, ; 
buries Caſe, vite Todttend the Bing 40 dayes in his Yolt ſaffitiently armen, tc. in 
toi Cute the "Law had ſuch regard to the Yonoz of Knight-hov, 


t 
(whithis the loweF#Decreof-Dignity,) thut ho might dn art able 
perſon to go withths Ring in dis Watcos , Vide. E. 3. 29: and: this 


ay - 42:7. Eliz: WP t granted to. the Earteof Shrewsbury , Seneſ- 
See. bu — ſwe Maneriorum de Mansfield 7 Bolſover, & Hotlley, — 
N with civic him power: therein to make a Deputy, pet be might berg Mika 
make « Depoty; IN it was not convonient that the Earl Qorily 


kepſuch baſe Gy" 417-2 502251150; < 
pl. 9. b. 18. b. F The Hiatus of Matlebridc 5 pꝛohibits that none ſhall bing a A Diel 
ee bus Cornity tuts another , pet it ts held per totam Cu- mhk 
e . 6. 1 K. 3, ged by Fe, * Diftreſſe, 1.) that daft 
ene Tce ue bang the Dilreille inte theother County where © 
anno; is, and this is to a void the miſchiet and inconvenience, 
; ind; Efys/K-03d Would be reftrafned from bzinging. the 
das to his imino; But ſeothecontrary 4djudged in 30,-E. 3. 5. 
Co. Int. p 6 If the Condition of a Bond oz Feoffment be to pay, on to delf- 
rlehz, ver Peep; nv ylate-deing Appointed, whers it ſhouly-be- paty,, in 
_—_—_—"Y 7.1 » thi 20} Froffoz-ts bonnd (at the day of-papment) 
to And out 'the * 0 esl to make payment oz tender there- 
of, it he be in England, but ff the Bond 8 Feoffment de to deliver 
20 Nuarters of Wheat , 02 20 Loads ot Timber, oz the like; In ſuch 
Caſe» the Obligoꝛ oꝛ Feoſtoꝛ is not bound to carry the ſame about, 
oz to ſeek the Obligee o Feoſf; but in ſuch Caſe the Obligoz 02 
Feoffo2 muf go to the Oblige o Feofee befoze the dap of payment, 
any know where he will aeg receive it, and there it muſt be 
velivered ; and this the Law diretts foz the convenience: So if ot 


fange. 


Mar. 112. the Common Law. 


be (ſaing out of Land, it ought to be tend zed upon the Land; Bat 
Homage oꝛ any other ſpecial coꝛpozal Service;: maſt be done to the 
perſon of the Loꝛd, and the Tenant oaght (by the Law of convent- 
ence) to teck him, to whom the Service is to be done, fn'any place 
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within England: In like manner ff a man be bound to pap 201, ata: 


m time during his lite, at a certaine place; the Oblfito! cannot ken⸗ 
ver the Money at the place, when he will, foz then the Obliger ſwould 
be bound to perpetual attendance; and therefoze! the 'Obligo2(tnre- 
ſpect of the uncertainty of the time, and fo2 conventence ſake,) mut 
give the Dblige notice, that on ſuch a day at the place limſted, he 
will pay the Poney, and then the Olliger mut attend there to recetvs 
it: fo2 tt the Dbligo2 then and there tender the Money, he ſhall there- 
dy fave the penalty of the Bond fo2 eber: There ts the kame Law; it 
a man makes a feoffment in f& upon Condition, that ik the feoffo2 
at any time during his life pay the feof 201 at ſucha place certaine, 
that then. ec. In this Cale alſo the feoffoz mutt gide notice to the fe- 
olle, when he will pay it: but in both theſe lat Caſes, if the Obli⸗ 
goꝛ 02 feoffo2 at any time met the Obligee oꝛ feoffe at the place he 
map tender the Poney : Likewiſe it A. be bound to B. with Conditt- 
on, that C. all enfeoff D. on ſath a dap, here C. is bound to ſeek D. 
to gie him notice. when he will do it. Te 

7 No manof Religion (Regular 02 Secular;) when he voth Bs- 
mage ſhall ſap, Ibecome your man, fo; that wete inconventent, be: 
cauſe he hath pꝛokeſſed himſelf the man of God; pet ſhalt he vo'Yo- 
mage, and ſay, I do unto you Homage, and will be unto you Faichful and 
Loyal, &c. Aud this Homage ot Eccleſtaſticat perſons in the old 
Books and Reco2vs of the Law is called Fealty ,' fo? that it want- 
eth theſe Wo2vs,T become your man, pyt in judgment of Law it is Ho- 
mage, becauſe he ſatth, I do to you Homage, &c. There is the ſame 
Aub alto of a feme ſole, ko: it is not fit that che ſhould ſay, to her 
10:5, I become your woman, but ſhall ſap, I do you Homage, &cc. Ar- 
gumentum ab inc onvenienti plurimum valet in lege: Non ſolum quod licet, 
ted quid eſt conveniens, eſt conſiderandum, Nihil, quod eſt incanveniehs, 
eſt licitum, 61 {TY 

8 'Atto2nment is appointed by Law to avoid inconveniences; wee 
Co. Inſt. part 1. 309. a. 3. & Max. 12 1. cap. 3. ta) ey 


E * 


112. 3 Conformity. 


1 In ancient time when a man did endow his Mite dium Ec- 
cleſiæ, he did there openly declare the quantity and certainty ofthe 
Land, ſhe was ſo to be-endowey ; the Law (fox Gon⸗ 
founity ſake) voth velight to have that and like ads to be- openiy and 
folemnip done. Li 

2 It a woman bzing a Wit ot Dower of fix pounds Rent - charge, 


- andthe hath judgment to recover the third part, Al beit it be certain 


that the ſhall have 40 s. pet ſhe canndt viſtrain toꝛ the 40 3. befoze the 
Sheriff do deltver the ſame to her; Foꝛ here, becauſe ſhe demamsend⸗ 
thing in certaine, but onely a third part of the Rent, ſheſhall not 
viſtt ain foz it dedze Execution ſued, and thereupon a third part 
thereof delivered unto her in certain by the Sheriff; It is other wiſe 
of Land Rent, o; other things demanded in cortaine, fo2 in ſuch ca« 
ſes the Demandant after judgment may enter and diſtraine vefoze 
Sellin doltvered by the Sheriff upon a Witt ot Habere facias feignam: 
Alto wien the Wife of a Lenant in Common demands a thten part 
of amotty, yet after judgment the cannot enter, untill the _ 

| offs 


Co. Iaſt. p. 1. 
31. b. I, 


Co. ib. 34. b. 3. 
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dell ver her the third part, albeit ſuch delivery of the Sheriff an re, 
ducs it to no moze certainty, then it had befoze, and all this is foz con: 
toꝛmities ſake, that the pzoceeving may be ozverly, | 
Co. b. 53.b.3» — None ſhall bave an Acton of Waſte , unlcfe he have the tmme- Joynder ig : 
diate Ettate of Anherftance , yet ſometimes another ſhall joyn with wage, . 


bim fo2 confozmity; as ff a Reverſion be granted te two, and the 
Peires of one, they two ſhall joyn in an Acton of Waſte ; $0 
Uke wife ſhall the farviving Co-partener, and the Tenant by the Coar: 
tefie joyn: Alto ff there be twoYJopnt-tenants , and tothe Heires of 
one of them, and they make a Leaſe fo2 liſe, they ſhall jopn in an Adt- 
on of Wafte foz the ſame reaſon, - 124+ 
Co.1.2.97.b.1;, 4 B-[8iſed of a anno: with an Avvowſou Appendant by Anden⸗ 
The Lord ture bargatnes and ſells the Manno; to A. and covenants to ſuffer a 
Cromwels caſe. Recovery, and levie a Fine to A. in Fee, and that the laid A. thay 
render by the Fine to B. 42 l. per annum Rent; pꝛobided that A. wal 
grant the Avvowſon to B. fo2 life, and if he die - befoze any avoiy- 
ance , then one turne to his Executozs, and ft was farthee 
Covenanted that all Aﬀarances to be made ſhould be to the faiv 
Uſes : The Recovery is had, B. and A. lovie a Fine to P. who-ren- 
ders the Pannoꝛ, with the Advowſon to A. fn Fe, and the Rent to B. 
Pꝛoclamations paſſe ; A. dies befoze the Gzant of the Advowſon,the 
Church becomes void in the lite of B. E. enters as Meir to A. B. 
enters, and without any requeſt foz the Advowſon, bargaines am 
ſells to the Loꝛd Cromwel, foz whom ft is adjudged: And fn this 
Caſe ft was reſol ved, that albeit the Fine was not acknon ledged by 
B. te A. actozding to the Covenant, yet the acknowlegdement bp 
B. and A. to a ſttanger was adjudged a good perfozmance of the Co⸗ 
venant, becauſe B. and A, joyned in the Fine foz confozmity, to 
the end (by that meanes) A. might take the Pannoz, and B. the 
— but B. had the Pannoꝛ again, becanſe the Condition was not 
pertozmed. | 
wid. „ Mlbeit a Fine is of ſo high a nature, that the Law doch not ſul⸗ 9 | 
ker anp bare Averrement againft the purpozt , and Conuſance of a Fic, 1 
Fine, pet when the Law requires one foz confo2mitp to joyn with 
another in a Fine, it ſuffers him to ſhew the truth of the matter, 
loʒ the avofving of pꝛejudice and concluſton 2: e in 30 and 21 El. 
in a Mzit ot Erroz to reverſe a Fine lebied by Baron and Feme, 
foz the Non-age of the feme , the Baron and fewe had Refitatfon 
pꝛeſentig, and the Connſ& could not detaine the Land during the 
Co „ becauſe all the Efate from the feme,and the Baron 
onely joyned toꝛ confozmity Vide Pl. ibid. | 
Co.1.6:47.9:1, 6 Jn Debt againſt Executozs , the Defenvant pleads plene admini- afeutor 
Powdales ca. ſtravit, the Plaintiff replies that he hath Alets in E. and the Jury «oy Gur, 
finvs Alets in Ireland, and the Plaintiſf recovers ; Foz when the 
place is matertal, as when it is parcel of the ifſne , there the Jurozs 
cannot find the point in iCae in any other place, becauſe in ſach caſe, 
by fpectal pleading the point in iCae is reſtrained to a certaine place: 
Foz there fs a diverſity, when the place is named onely foz confo3« 
mity and neceity , and when it is parcel of the flue, as in the Caſe 
of 10 El. Dyer 271. In Debt againft the Petr, he pleads riens per diſ- 
cent generallp , iu tts Caſe the Platatff cannot reply in ſuch a gene⸗ 
ral manner, foz then there could be no t rial of it, bat in ſuch Caſefoz 
confo2mttp and necefſity of a Trial, he ought to name a certaine plate, 
as he did there in a Pari and Ward fn London, nevertheleſſe there 
the Jurozs might finv Alets in any other County of N 8 
1 13. 4 ours 
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whbther he holds ok; zem 02 no, and ft being 
ͤ—.— N to diſt raine him, and theref676 ay Fa g 
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115 tWo de ur a Boule ther , the orts ant ond Sets Lictl.$.701- 7 
at the other — another , the ey zt in who Co. ib. 368. 2 2. 
8 riecht to ths — Dub tion poſſunt in fokds imam — ae 
pet it a man hath wo Datnchreas, Bata eigne ulier pu- 


iſne, and die ſeiſed, — they both enter. gendtanlyp > 4d ik Salt Poſſeſtf- 
on ſhall not be adjudged onely in the Mulier, becauſe they both claime 
by one and the! ſamis Title, and the Baſtard hath as well colour to 
claime ft as the Mulier. 

5 If the Baffard eigne enter, and take the pofits, be onely ſhall be Co.ib.z76.b.;: 
vonched, and not both the WBaſtard.and Mulicr,, f thete is colpar e- 
nough to vouch htm atene, he being heir in appenrance, and he is not 
bound to diſ⸗ able himlel te. 

6. I an Oꝛdinatp of a Dioceſtd commits Adininiffration ef Goovs, Ceul. 5. 29. b. 4. 
when they ate bona notabil ia, farh Avminiftrationfs mierly void: but in. Princes. 
AdmintFration committed by the Petrepolttan; mben the delunct had Caſe. 2 
not bon notabilia , 1g onslp votoadte; becauts he hath Jurlſaigionin fait, Cf. 
_ — withinthe Pzovince, anvthergſd2s hath fulfictent co: 

to do it. 


7 In 


Cos id. 2492 
b. J. and _ 
es; Co. 24h-2.3- 
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berni one Agnes , and after he marries Joan , and makes feofment in fee , and u 

Finchss Caſe, Tetakes the Eftate to himtelte fo2 life;remanere inde Agnetz filiz predic, hy 
Rich. & Johanne: and it was agreed that this was a good remainder, 
without any averment , that ſhe was known to bs their Daughter: foz 
albeft by the Common Law ſhe was not their Paugbter, yet in as 
much as ſhe had colour by the Eccleſiafttcal law (which ſatth, ſublequens 
matrimonium tollit peccatum procedens) this colour is ſuffictent in Caſe 
of a conbepunce to make the remainder god, and ſo note the diberſity 
bet wixt veſcent and purchaſe, dc. 

Co. l. 8. 101. 5 41 


per tour in Sit nie ſeied, the Mulier being bepond Sea, within age, in Pziſon oz 1,8 
8 ol non ſanæ memoriæ, and the Baſtard enter and continue in peacable 
berrer opinion PoſſeWion of the Lands, and bath Idue and dies, and the lands def. 
per Coke. © tend to his ACae 0 here the right ol the Mulier is koz ever bound: be⸗ 
cauſe he hath colour of legitimation hy the Law of Moly Church, and 
| the Common Law reſyeas legitimation, befoze the above-ſato Amper⸗ 
* fecions, Vide plus ibid. 


Co.1.10.75.6, 9 If a Sheriite holding his Tozne after Michaclmas moneth takes Thing @ 
in the Caſe of there an Andiament of Robberp, it {s-utterly votd, being coram non by waa 


the Marſbal- judice: Bat if the Court of the Common Bench in a plea of Debt © ©" 
fea, award a Capias againſt a Duke, Earls, 02, etc. which by the Law 
iyeth not againſt them; and that appeares in the w3it it ſelte, here if the 
herite arreſt them upon the Capias, albeit the wait be againft Lay, 
pet becauſe that Court bath juriſdiaion of the cauſe , the @heriffe hath 
colour to do it, and ſalt be excuſed; and here with acco2ds Dicc 60. b. 
38 H. 8. So alto it a Juſtice of Peace make a warrant to arraſt one 
foz elony , who is not indiaed, albeit the Justice erre in granting 
the warrant, pet be that makes the arreft by fozce of that warrant 
ſhall not be paniſbep hy watt of falſe impꝛiſonment, becauſe the Juſtice 
is Judge ol the Cauſe. 27 JR | 
Plow. 5 3. b. r. 10 In 9 H. 6. it is ſaid, that it J grant to B. that it my Tenant fo3 
in Stravgeand life die during my life, that then B. Wall have the Land fo2 10 yeares: 
Crokers Cafe. ere, it my Tenant be impleaded, B. may lawfally maintaine; in re⸗ 
ſpect of the Colour of title hs hath to the Land. 2 


Celan P. 1. 11 Entry into Religion and netz tion of a Diſſeiſo2 Wan not cauſe 5. bd, iſ 


248.b.4, a deſcent to toll the entry of the Dilefſ& , becauſe it is the Diſſeſſo2s Mule. 
| owne-Act-, and not the Aa of God, as death is: pet if there be Baſtard 
eigne ann Mulier puiſne, and the Baſtard befoze claime enter into 
Reltgion , it is ſafd ſach a diſcent (all toll the ente of the Pulter , by 
reaſon'of the colour of. title that the Baſtard hav to the land, and ſuch 
an heire ſhall alſo have his age. 8 | 


—_ the Acts of God and of the Law more 
en thoſe, that are done by the party. 


Co. Iaſt. p.. 1 F&@-fmple being ( as Littleton faith) the largeſt Eſtate of inhe⸗ Tuo fer 
18.2. 4. ritance that is, one 'F ©-fimple cannot depend upon another by the fel. 
grant ofthe party, as if Lands be given to A. ſo long as B. hath hefres 
ol dis body, the Remaindoer over tm Fe, here the Rematnver is vold; 
jet in e veral perſons hy Aa in Law a reverſion may be in e- ſimple 
tin one, and a Fe-fimple determinable in another by matter ex polt 
flacto as it a Gift in taile be made to à Aillein, and the Loꝛd enter 
tbe Noz hath a Fe- myle qualified and the Donoꝛ a reverſion in Fe, 
but if the Lo2denfeoffe the Dono2 , now both F&-fimples ate untted, 
aud he hath but one F#-imple in him, 00 
2 en 
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the Common Law. 


F bis vovy e vieth baving tine a ſon t avaughte; 
take £2 the wili ol the donoꝛ (the Stat. wozking 
matter an ac in lam) wall be obſerved, but in caſe of a purchaſe it is o⸗ 
therwite; fo: if A. habe tſlue a ſon e a daughter, x a leaſe fo2 life is made; 

the temainder to the hefrs females of the body of A. A. disth, the hetre ſe⸗ 

male can take nothing;becauſe the is not hetre,fo2 ſhe muſt be both heire 

t hefrefemale, which ſhe is not,becauſe the bzother fs heire, and therefoze 

the will of the gfver cannot be obſerved,becauſe hete fs no giſt, ans there- 
foze the Statute cannot wozk thereupon, ſoit fs, it a man hath a ſou any 
a daughter and dieth, t lands ars given to the daughter and the heirs fe- 
male of the body of her father, the daughter ſhall take nothing bat an E. 
fate foz life, becauſe there fs no ſuch perſon, ſhe being not heire, but 
where u gift is made to a man, and to the heirs female of his dovy ; 
there the Donee , being tbe firff taker, is capable by -parchaſe; and the 
heire female by diſcent, ſecundam formam doni. rens 


eſtates may be changed without any ait done by the parttea, that ats in. 
tereſled: as if lands be given to a man and the heirs that he ſhalt engen⸗ 
der ol the body ol his wife : here the wife hath nothing, and the man is 
Tenant in ſpectal taile: « theretoꝛe in this Caſe if the Feme die without 
iCae on her body begotten by the Baron, the eſtate in ſpectal tail, is (by the 
au of God ) charged into tenaacy in tail after poſſibility of iKue extinct; 


term ol their lives , and after to the uſe of their next iſſue male in taile, 
um alter to the aſe. of the Baron and Feme and the hefres of their two 
bodies;having no tae at that time: in this Cafe the Baron and eme are 
Lenants in ſpecial taile executed, and after they have a ſon they are 
become Tenants fo? life, the remainder to the ſon in tail, the remainder 
. tothemiinſpecfal tatle : and here, albeit (li bing the ſon ) thep ate but 
bart Tenants foz lite, yet it the Baron die having no other iſſus, and then 
the ſon die without tae, the Feme ſhal be roffozed ta the ptbiledges be⸗ 
longing to tenant fn tafl after flitp of iſſae extinct , as appoares in 
Lewes Bowles Cafe, Co. I. 11. fol. 80. fo2 (as there is ſais) the Eſtate of 
the Feme ( in ſuch Caſe)is create by the act of Gos, and not by the timt- 
tation of the party, ex diſpoſitione legis , and not ex proviſione hominis: 
bat if land be given to Baron any Feme;and the hetrs ot᷑ their two bodies, 
amd after they are vſboʒced cauſa præcontractus, co initatis oy affini- 
ratis; thetr Eftate of inheritance is turned to a joint E fo2 lite, and 
albeit they bad once an inheritance in them, yet foz that the Efate is 
altered by theft own Act, and not by the Act ot God, after the-death of 
either ot them without ile > the other wal not be Menant in tail attet 
polltbiltty of tus extinct. Sid n 


| . ßen a mau giteth lanvs to another man and the beirs female of 
daughter ſhal inherit 
ft ; which is upon the 


43 
Co. ib. 2 4. b. 


& 25. b. 3. & 
46. b. 44 


s n) 3 Regularip Eſtates cannot be altered from one to another, unlelle al Lice.'s 1. 
rk that habs interett jotne in the alteration thereof; but by the Aa ot God N b.. 


"oof 4 Ik a feofment in fe be made to the uſe ofa man and his wife foz the Co.ib.a c. a. 3. 


e 5 Aka mantake an allen to wolte, and after the husband allen 5 land; C0! i6.35.4.4 


and t hen the fs made denizen, the husband vieth;the ſhall not be endow⸗ 
; ed; it is otherwiſe, if ſhe be naturaliged by act of Parliament. 
lieth, 
Baron, (entring into Religion, et.) being the act of the party, but after 
the'natural death. which is the Act of God, 4 


6 'The Feme ſhall not not be etmowed after the Civil death ot the Co. b. zj. b. . 


+ At two 03 moze he joint-tonants of lands, one of them may aſſigne Co. v5.4.5. 


ar doit to the wife ofa third part in certainty,anv this an binn bis com- 
|  panfons; becauſe they were compeltable to do the ſame by law: but i ons 

of theat aftigne arent out of the lany to the wife, this ſhall not bind his 
compantons becanſe he was 4 able by the law ua bers 
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8 There is a diverſity beten particular @ffates made by the 
Co. ib. 57-Þ.3- Eerte⸗tenant, and . Effates created by Ad in Law: #6; ag 
if Tenant pour autre ont inneth in pollellion after the deceaſe ot a 
Cetty que vie, oꝛ Tenant foꝛ peares holveth over his terme, the Lel⸗ 
loꝛ cannot have an Action of Wroſpas betoꝛe entry: but if a Guardian 
after the full age of the beire continueth in poſſeCion, he is no Tenant 
at ſuffcrance , but an Abatoz , and again him an Afſife of Poztan- 
ceffo2, vath ite betoꝛe entry, 
Co. ib. 39. by, 9 Dffines due tothe Lo2v, by the Copi- holder, ſome by the change Copt hl 
Armeſtrongs on alteration of the Loꝛd, and ſome by the change oꝛ alteration of the Fines, 
Eaſe Rr hy Tenant, the change of the 0D oucht to bs by Act of God, other wife no 
— Pep. Axe tan be due, bat by the change ot the Tenant, either by the Ad of 
bam, and o- God, 03 of the party, a fine may be due: Nozif the Lo3d do alleange 
there. 4 Cuſttome within his Pannoꝛ to have a fine of every of his Copt-hol« 
39 Eli. - ders oftheſaid Panno? at the alteration 02 change of the Lom of the 
Manno, be it by alienation > vemiſe, death, oz otherwiſe; this is x 
. + CuTomeagatuſ the Law, as to the alteration oꝛ change of the Lo 
bp the as of the party; foꝛ by that meanes the Copt-holvers map be 
opp2eſſep by multitude offines, by the Aa of the Lo2d, but when the 
change gro weth by the Act of Gov, there the Cuſtome is gad, as by the 
death ol the Lo2d+ hat upon the Change o: alteration of the Tenant 5 
Adins is dne to the K Reuge 
Co. ib. 72. b. 1. 10 It the Tenant goeth with the King in performance of his Anight⸗ 
ſervice any nieth in Ezerc nu, in the oft 02 Arme. de is excuſed by Law, 
and na eſcua ge ſhall. tn that Caſe be demande. Homage 
Co. ib. 102. a. 4 -I1::J3 Cafe of Homage Anceffrat (which is a ſpectal warranty in Anceſtnal, 
Law.) by the authoꝛity of Lil. thelams generally, that the W ond hath 
at the time ol the voucher, Gall be lyable to the execution in value, 
whether he hath them by diftent, oa purchaſe : but in Caſe of an-expreſle 
Warranty, the beire hall be onelp charged fo2 ſuch lands as he hath by 
diſcent trom the ſame Anteſteꝛ, who created the: warranty; ann ſa note. 
what privitedae this. expzeCe warranty ( created bp operation ot Aa 
hath mots then tie anneſſe warranty: toꝛ, firmior & ponenrior eſt — 
tio Legia αννm diſpoſitia hominis. | 
Co. ib. 127.4. 1 a AN mit de a abate bythe Kot of the Demandant 03 Plaintlife $03. Amerd 
in Beechers ko matter of fo2m, the Demand ant e Plaintife fall be amercied; hut 
_ Rl il abate by the Act of Sm, as by! the — one, here therots 
Se tis, the itke; tere ſban be no amerctament. 
Co. ib. 148.3 1; ben a tent charge ts entinguiſhed by the grantees purchaſe han. 
wards Caſe of part ofthe lann che grantee ſhall neter have a wꝛit ot annuity betauſe cx 
2 "x On ft was dythe grant a tent charge, and ho hath viſcharged the land at it f 
— v'! þ by his ow Act, viz. i purthaſe of part; but if therent-charge be veters 
ran ee minenibyithe Act of Gadz 02 of the bw, yet the grants may havea wait 
of annuity; as tf Tenant foz another mans life bchts dad grant a xeut⸗ 
charge: te one foꝛ zr peares , Ceſty que vie dieth, the rent-charge is de 
terminen, und pet tha grant may have dur ing the years a wit ot᷑ ans 
— fo2 the Arratage incurted after the death of ceſty que vie, canis 
wh-charge did termine bythe Act of Sod any by cout le a lain. 
2325 legis gulli facit uyoriam': Che lite law is. if te land, out of which 
the rent-charge is granted be. recovered by an Bigge title:, and 
theredy''the rent · charge is voiden ñ pet the grantæ fhall be a 
deere n that: tho rent charge is avoined by the rate of 
Fadi CE G7 ©: 31240 
Co. ib: ia fbi 14 lata faith; that a Rent-forvice may be extinct foz kart um Rent · k 
Licr. $ 223. in appogtloned foo the tod,; but it cant: be fuſpenned in part hu the funde, 


% 144 1. Ket ofthe party) and in eſſe foz the other part ;foz it there be 1 cou 
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the Common Law. 


Cetiant of 46 4fres Lind by T 56 8, Rent, itthe Teniniti 
{6x Offf in tall, on u Leafs fo: life 92 ear; ol parcel thereof to the 
181d, in this Cale the Rent Wall no? ee koz anp part, bot 
ent Wan be ſukpenssd foz the whole » Ait fs alto tf the Lese: 
enter apdit ſhe Lefſos ko: Tf 02 yeares into part, and thereof viſſeico v3 
put dut the Lene, dere the Rent is ſafpenves in the whole , and Wall 
not de appop ttoned f02 und part, and whore duts Bons ſpeake of an 
appozttontjient fri Caſe where the Lene entirs uon tbe Lee in part, 
thep art to be under ſtod, where the Line: enterslathfally, as upon a 
ſurrender, fozfeiture , o2 the like, whers theRont fs lawfally cxtind 
tu part :petbp at in Kawa Rent-ſefvice may bb ſalpendes fn part, and 
zas When the Guardian in Chivalry entreth into the tans 
othis ward within age, note ts the Stent ſalpended, bat ta this Caſe 
if the wife bf the Tenant de endolded or u thiro part ot the reviancy ; 
the wall pay te the 03d & chird pare bf tus tent t cat is alſs wert tie 
Lenunt gtdes a part df the tenantę ko thy father of the Load in tun, the 
bfeth;/ and this dertends toths L 05, in this. Caſe alſo by a in 
Law the Heigntozy is faſpetives in part, and in eſſe tua part ; And the 
ſame Law is of a Rent⸗tharge, whicy alto cannot de yo nt une bat by 
Att in Law oz ff a man hath a rontethattze to him and his yotrs illuing 
out of lands, and he purchaſe part thereof, in this Caſe the wholtz rene is 

- ettinit; but fu man hath a Rent-tharge arid his fathet porchiſ#-part of 
the land, oat of which it iure, in tee; and die, and that purtel veſtorivp'tv 
the font, that hath the tont⸗chatge⸗ in tdut Cale the rent-charge —— 
purrhaled by the father tom not to the for by his o fu, hut by dec 
cent and courſe of Lab: D alſo it tie Lenant gi de the tatther at the 
unter patt of thd land in tall, ano this nofconvs'to the gtantie thurent 
be appoztiondd : and te by ant md Lu. rvnt-charge maybe ſaſpen« 
ded fo2 one part, and in eſſe foz another: 02 vice verſa , if thefatherds 


' grant of a rent, and the fonÞutchaly part of the land charges, and the 
" father vivth, after whoſeveath the tent doſtends tot 


der vieth, after whole he lon, here alte the 
rent Wall be 8pportiofity; cauls qui ſupd,. - 3q d $7£2/10 hq e 
15 Ffryefarher within uge parchaſe part ofthe any thargeys am 
aeneth wirhin age and vfvth; the Towtecovereth in a welt of dum flie 


At df the patty; and pet the rent Call be appo3ttonod, fog after the recos 
bery 92 entry the fon hath the lund by boſcent 1 we it is alſo wers the 
ben recovetvth part of tho land nyen an afftnation b vin tather, dum non 


infra xtatem; 97 efitroth; in tits Caſe the Na of A is mixt with ths. 
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EAR: 


Litt: $ 2127 K 


224. 


Co. ib, I 49 b. 4 


Co.ĩib.1 50. a. ⁊ 


the Feoffoz and his wie, and to the heltes of the das bann the bush 
dleth, tue wilt tecovereth the moſty fox ter dower by the tuſtoms . the 
Aent-edarge Wal be Eþpo3tfoned, arid ſhe ſhall. viEraine fo2 five. + 


pound, whithis the moity of tho tent: aus here aibett herawne aa deth 

r7 fk thets be 1 0 Pere ano Tenant , une the Tenant holds/& L itt. 5. 2c. 
the u by 5 $ kent; and Peta hulys over of the 1/03T by 4 2:d: rent, Co. iiba 2. 
— = Lg brrkopbogy eres j Nein this Cate = 

ut e 4 pethe drann N t tos \@ing tht foaity.i9 a Lit. 4 332.) 
23 
at aa bn La ed alicui c vide ipfra,/40; 
edit cone N N N - andtberetse 7 | 


a man make a leaſe foz life, reſerving a rent, and bind himſeife in a 
Statute 


it 
RKK 2 


4.36 ; The Reaſon of ene | 


REDO WOE 5 Rent is extended and delivered tothe Conals N 
here, the Conuſee ſhall-iſtraine foz the Rent, becauſe he cometh tot by 
courfe of la w: but if a:rent-ſervice be mata, a rent · teck by d A of ths 
102d, the grant wal not diltrain fo2 it; fo2 that the diftrette in that calt 

* remaines With the tealty: So like wile if there be Lo2d, Peſne, and 

Tenant, and the meſnalty is a-Pannoz having divers fre-holvers „ und 
the Loꝛd purchaſe me ot the Tenancies, and there is a Rent by ſarplaf. 
tage, this tent, although it be changed into another nature, is parcel ot 
the Panno2 : yet by purchaſe at pitt of the land, the whole Rent is ex. 
ting. albeit the Lawainp:eſerve it. 

Co. lb. iſ 3. b. 18 There is a diverũtty between a diſcent , which is an Act of the Diſce wy 
Law, and a parchaſe which is an Act of tho party; fo ifa man be Purch, 
ſeiſed of lands in Fee having Mus two Daughters , and one of the 

Daughters is attainted of felony the Father dieth, both Daughters 

being alfve , the one motty ſhall vitcend to the one daughter, and the 

other moity wal eſebeate: But it a man make a Leaſe foz life, ſhe Ih 

maſmer to the right hefres of A. being dead, who left iſſue two Daugh. 

ters whereof the one is attainten of telony: In this Caſe ſome have 

ald, that the remainver is not gd to the moity,but votd foz the whole: 

— both the Daughters Would babe ben (as Littleton ſaith )bat 
one hefre. 

Co. lb. 164.b.3 19 Rent charge is intire and againſt Common right; and pet it Read 
map be vfvided betten copetteners, aud by Act in law the Tenant of ird 
the land is ſubject to ſeveral diſtreſſes, and in that Caſe alſo partition 
may be made befo2e ſeifin of the Rent. 

Co.ib.165.2.4 3 aoHit᷑ there be two Copetieners of lands with watranty: and they 

maks partition in tbis caſe, the warranty fall remaine , becauſe they 

ares compellable by: law te make partition: tt is other wiſe. of joins 
tenaats fo; they. were not by the Common ia compeUlaklc.to make 


pertitfor, .. 
Ce.lb.166.b.3 ee bene betwixt: Coperceners , the dur liter Parii 
bach ehe choices and this ts called Enitia pait ot Eigne , oz Eidelt , but Cope 
this p2tviledge is perſonal to, ber alone , and ſhall not 
+ heire(fo2 then tyeoexrtNfer hatb ft )becauſs this partition is made perſo- 
nally by the Act'ofthe parties; but'whers the lam doth give the clooft. 
any patviledge with. ut her Act were that pzzvjledgs ſhall dittend: As 
ff there be divers, gs of an avvowſon and they; cannot agre 
to pxeſent, the law voti give tir: irf0 pꝛeſentstion to the eldeſt, and this 
pxiviledge ſhall difeeno ta ber idue, nap. ber. afſigne ſhall have. it, aud fo 
wan her husband that is Tenant bythe courteſte have it alſo, 
22 A partition betwen jointenants is not god without ded, although Pani 
tt be at land. on other things, nich may paſſe without ded, ( albcit they. * 
be now conipeliablo to ma de partition by the St: t. ol 31 H. 83. o. & 31 H. 
8.3 a. hetauſe they muſt purſae one of thoſe-Acts(as their caſe is) by wait 
Co. b. 65. a. i depattirionefacicnda, and a partition between ſointenants 9 gyphn in wit 
rematnes at the cammon lam as it was befoze. thoſe Statutes, wbich. 
could not be dune by parol, anvtherefoze ſuch partition is merely by Act 
. - » ef theparties 2 Bott is alſo and to the ſame-reaſon of tinanis in com- 
Dier 29.2194. mot : But. bttn Coperceners partition ma Won by mans made by derte 
28 H, 3. out det, and that not onelp of tanys and other things, that Te by 
livery totthout din, but likewiſe of things that do lie 2 rents, 
Commons, Abvowfons, ann t hs lie, that paſle by. grant with- 
out derd, and that whether they bs in one and the ſame 
' ſeveral Counttes: becauſe in ſuch partitions the ad of the p 
un r likewiſe il * 5-4 ico 


ne, oi in 
coop e! 
on make, 
partition 


A. the Common Law: 


partition by parol x efecute the ſame in ſeberalty bylfvery,thfs is coed 
and ſuictent in Law, betauſe here alſo the act of the party woꝛketh to⸗ 
gether with the Livery, which ts an Ad of Law: And theretoze 
bete Books ſap, that Jopntenaiits made partition without De», it 
muſt be intended of Tenants in Common, and executed by Livery : 
* But the chieteſt Reafon why Perceners have this P2tviledgoaboys 
Joyntenants 03 Tenants in Common is, becanſe they come to their 
Ettates by Diſcent, which is an Act in Law, but theſe by Putchale, 


cannot make Partitton by Parol, with Livery as Tenants in Com-. 
mon map, fs becaale bet wirt Lenants in Common, tdere is onelo 
pkvity in poſſeſſton, dut bet wixt Joyntenanta, there is as well pzivi- 
th in Eſate, as pꝛivity in poſteſſion , and therefoze they cannat con 
vey thefr Estates one to another , without: Ded, as nis in 
2 mon may, who have ſeveral Eftates - and claim under ſeberal 

; es. 15 * | : ren gan gern: 
lahr my 2 An Exchange of Lands in the lame County may be without 
utbout Dien, but a Rent granted fox Egaltp of the ſame Exchange can⸗ 
b not be without Deed ; pet ff two Pelſnages diſcend to two Co, per- 
ceners the one woꝛth 20 5. per annum, and the pther' woth 18, the 
Algnment ct 58. per annum, to be paid to tha Co · pertener, that hath 
the Peltu ige of 105, per annum, and der Meices, is good e Pacol 
without Ded: And the Reaſon of thts ig, becauſe Co: porceners 
ure in buy Difcent, which is an Ad of Law; but the Exchange is 
the Act of the parties t @0 it is zlſo of Common of EHoverm a Co- 
rodfe, Common of Paſtures, ec. 03 of a Way granted yon .Co-per« 


” map they upon the Partition be granted withont Ded; cauſa 
Ida tupra. — F 535877 1822727 
n 14 Ik there be thz& Co. pertenets, zund one of them be mar- 
prnarced, led, and fo; Egalty of partition the Paſband and Wes grant 


" titfon (al beit it be not by Fine) being equal} al charge the part of the 
Feme Covert to; bet, cauſa qua, &c. n : 3217 
nb? 25 N two Co of Tams take Barons, and they any 
„nd their Barons make Partition, if the Partition was. unequal, at 
md l- the time it Was made, aſter the Barons death it map be -refo2med, 
and it ſhall not bind the Co:percener that was wongevy but {f then 
the Partition was equal, (albett ft was: not dy Kine, iu Mall bind 
them foz ever: becanſe the Pattitton is made as wel by Ac: of Law, 
as by that of the parties, the Barons and Femes being 
ble by Law to make Partition: And thetefozetf after ſuch 
made, the Land become an-equal ,! by any matter ſubſequent, as by 
ſurrounding, fl Pusbandrp, oz the like” pot the Partition -remaines 
good: Holfkkew p 
the time of the Allotment , it wal bind bin tos ever, becauſe be ts 
compeliable by Law to make Partitton$ and he ſhall not hate bis 
age in a partirione facienda; Aud thoug9 the Partion be unequal, any 
the Infant hath the Lefef part , pet is nat the Partition! void, bat 
voldable byhis'entrp ; to it he take the whols pꝛoſits of: tha unequal 
part foz vs tus age, the Partition is made good los ter: And there» 
foje Lictleton (Sect. 258.) gtveth him 4 Ca vent, that in that Caſe he 
take not the whole p3ofits of his un-equal part, neither ſhall a unequal 
part in the Chancery bim an Infant :'batia Partition mana hy the 
Uitt ot Partitione facienda; by the @heriff upon the Dath of 12 men; 
and judgment thereupon given, ſhall biny the Infant, though moons 


which is an Ac of the parties :- And the Reaſon why Jopntenants 


u Ront to the other two, out of the part'of tie Feme Coverty/ this par- 


in Caſe of an Intant g if the Partition be equal at 7 


Co.ib,169. 8.3 
Lil, 58. 451. 


ther to the other; Al which (ann the like,) albeit they lis iu Gant, 


Co. ib. 166. b.3 d 


* 
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So. ib. 171.8, 4 
Litt. 5.256, 
257. 


compel: 
Partition - 


Co.ib:151.2.4 


23s The Reaſon of 


Oo. w. 1j 2. . bewnehnhd;- in un tes Lane Law Aus geverally 
Yalant is bann to d by Law , — — 
ir Without Toit df Lütz ws if an mant he 
paymonit of miy Debt 
dnulttunce, bat in tyet Cate a Rejealke without yayment (beloze divoge 
Lutl. 5. — — mabeth no Difcontinuance; 
rtl. 5. 166. 15 operceners no * 
Sb. 73 · a. Jan geden ä in Fu ⸗ in —— ons 
ple; advheyuny ilar tw Dawnghteas and dies, — — — 
make partition, o as a the Fre:fimple Lands are alletted te un 
ungetestet, mw the antailes (avs to the Elbest, in this Caſa, 
S 
2 map enta 
Ans; d hold them in ppoperty With ber Auut- hy HS the iCne 
— — of threntailed Hand Don- 
— — yy becauſe (in that Taz ENA 
whith is un act in Wan, but the Nartitton is in 
r rr hat onch o 
3 perroner ia y vient trum the Common Aunceſtoꝛ. 
Lins. a. 27 Af there be Were ds four Perceners , who. make Particſon, 71, 
a — et Upein'ts evicen! by lawſull entry, in this OO Tt crit 
—— — other Hiſters, and te it is alſo 
atotding Perrenets; and the Peres et the other „ 
with 7 of Pertenets, u being dead: . is ether mite of 
Jopnt ams, thit make Partition by Dred» foz that is by ac of the 
Lirt].$. 230% Patties, und chen tho "Warranty ts deſtrored : but K 
So. ib. 187 2. 3. ahb Partita by Msi upon the Statutes of 31:02 35 & H, . thy 
tnges , checaaſe that in by A, any in Courſe of Law 
but Perceners and their Peires coming in by Ac i Lam, via. by 
$—— neben above Joputonants alter Pariition, | 
(| 17 
0. b. 61. b.. 48 — Diverſity: betwen Autbozities crented by the my 2 
tos foypudits PC autrn, an Fathotity created by M a0, fon Exgentſ de a 
on of Juftice ; As if a man make a Kotter ot Attoznep-to two, to py 
an Aa. tt unt ot thenut dis z the fourvivour ſhall not der it, but it 4 
Venire Fecia, be awarded to font Cozours to impanel and returns | 
Jui and mg dt tem die, vit the other ſhall execute am retury -. 
the Concer) Su-if Charter 6 FeoEment by made, and. a: Letter of 
Atro3ndp td four 02 th2>& joyntip ann ſeverally to deliver Deifin , 
of — — hong 'becaniſe it is neitbet by them four #3 
2 foweralyp ; bat if the Sbeciif upon 
dtohfin; make « Warrant to four th joyntly 03 
ptv orveft the-Dofennant, two'of them may avre6 him becaals 
ie ts foytho —— 
Co.ib.192.2.3 - 2 Yf:thuvt' be te C- percenata in Ku, and ibo ons makes 3 Pani 
Lz$.;o:.” Menſe los le, this is naſtyernce of. 2 — . Paro 
Ranving that ante, the mn ſhalt wake one; Avoway .npon them joan 
doth ; um there be dn Adpatenants , and ont of = makes 
RKeaſs fog lil thia is ſeverance of the; Joyntare) and ſeveral N 
— — ob And bers e Reaſon, fs, decantg 
Cocpereeners.coms. in h 4Diſcout , but, Jopitenaiys Un. un 
tde —_———— [the Ae . , 1 other the. A 0 


h 215. . 1. 8 30 mn Daw: bees the Diatute of, LOA 
Grantee ff aKevecſionaſter anVCate kon like 0> yoares'cou 
—— I CENANNESes Dan asf. Land wers let 


— 


(dition 


the Common Law. 


G1ante of the Reverſton could not (befeze that Statute) take avs 
of Entty upon the bzeach of that Convition koꝛ thenon-pap- 


of a ion in Law; 3 As if a man make a Leaſe fozlife; there is a 
Condition in Law ame res unto it, that if the Lefſe 'voth make a 
gredter Ettate, xe, that then the Lefſoz-may enter; & {fthis and the 
int Condſtions in Law, which do give an Entry tothe Leto, the 
Len hiniſelf-any his Peires tall not onely take beneſit vf it, but 

his Aligne&,and the Lom by Eſcheat,every ons fo3 the Henan 
Mint ker fy hoſt own tn, 


7 
2 2 s Ribvergen wan not taks advantage of the Condſtiom, as 
Þeafs be mad of tyꝛet acres, reſerving a Rent upon 
xt, and the Roverſion ks granted: of two ac tes; the Neut wall de 
9 by thta ot the Parties, dut-the:Tonvitſon ia vt 
foz that it is int *. and again Common Right: But by ad in 


the Common Law, :aad the leffd2 having dus two Wonen, — 
ot them ſha enter fo2 che Convitiorn bꝛeken; fog the 
„ Rent, and Common, art divived by at in Law: An the King Caſe 
alto the Condition in lach 9 not devoroged, but Ma iti re- 
maln in the ing. 

5 Keockment be made upon 


God. aum the. hetres of their two Bodies, the Nematn dix to the TighKhotrs, - 
In is Caſe ff the Feoffe vis bofoze any Feoffment mave , then ts 
Condition 'b2z0ken > becauſe he made when r estates, art within 
0 paeferiden dy the law; fob when noi time is linittis tos the 
dong o tt, then the Feofk at bis petil mip the Condition 
1 bis lite — 1 — ne) 05 eiſe the. & coco 
2277 deres maß enter ; but if 2 be made upon Ton? 
that the Feotker befoze ths 9 N ichael, next geming 
the Land to the Feockdz is tte in tail, ut ſupm. and 
I dap the Feoffee dſeth-j — the Heir of 'ths Feoffis 
be abſolute ,' berduſe a cettaint time is lutte dy the mutaal a⸗ 
geckment et the parties, wit din woyich time teen Condtiten becometh 
impoCible by the Na at Gov Aud therefore it is nidceCary im ſach 
Cate ben a dap is limited, te Abe to the Conttion; that ths Feolfs 
h tes Han'pefrozm the Tondition, 2 %%% 


01, add I. S. pay 2008. at farh © vip: te the Pb} 


Nga 
— . 2 e e tun tifs;, 


ozpeates rendzing Ment npon Condftton that if the 'Rent, were not 
paid ar the daß, the Leſo2 and hts Bettes might re. enter, here if 
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mut t the Rent at the day limited by the Leaſe > But beloze that Linl.S 384. 
Seatiſte aud ace, the G2zante of a Reberſton may ta advantage . b. 236. b. . 


Hines the making of the af Statut of 32 H. the Grantee bf Co. b. 215.8. 3 


mia » ſe, 
e edition mapibappoitivied, as it u leaſe. oz, yearts be made of Co. 4.120. 
tuo acres; one in the Aaturt ot Bozough Enolth , and the other at . 


"Coirvitit .- that the Feoffce that Co ib.219.4. ts : 
—4 give the land to the Feoffoz am de Mite; ry and hold te them Lal. hg | 


* 
# 
5 7 


be . a man mo2gage his Land to mother} upan Condition: that Co.ib.z19.b.3 


set 
0 33 


; of > 
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In Doctor 
Leyßelds Caſe, 
17 fine. 

Ca. I. 10. 94. b. 


Co. ib. 26 4b. . 


» | * 
2 25 
Eo. ib. 266, a. 
2, &c. 


pareatof the Diſleiſis being of ub age, « then 
dilcends ta his 0 


the land 
the Ditleiter; D6 if | * Tati £ 
ſtie in Tau of fut age; and Tenant in Tafl die, and then the Piſcon- 
3 


A nn 
RY 9 py EEE his 
- 


35 a 
82 Oy.” - TA * 3 n 2 2 
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of the heit enter foz a Condition bꝛoken, he ſhall pleay the State ap. a 
on Condition Without ſbe wing of any Derd, becauſe. his Intereit ia 
cteaten by the A am: Do it fs alſoot a Tenant by Statute Merchant 
o2 Staple, o: Tenantby Elegit: Likewiſe Tenant in Dower wan 
plead a Condition, tt. without ſbe wing of the Ded, and the Reaſon 
of theſe Cafes and the like is, fo2 that the Loꝛzd voth create theſe. E. 
ſtates," and they come not in by him, that was to enter fo2 the Con- 
ditton bꝛoken , ſo as they might pꝛovide foz the ſhewing of the Day, 
but they tome into the Land by Authority of Law, And therefoze the 
Law will allow them to plead the Condition witheut wewing of it; 
pet the 2022 by Eſcheat (albeit bis Eſtate be alto created by Law 
hall not plead a Conditton ts defeat a Fre-hold without Gewing 
it, but this is becauſe it is concetved the Dev belongs to him; net- 
ther yet ſhalt a Tenant by the Courteſte plead a Connition made by 
bis. Mile, and a re-entry: foz a Condition bꝛoken, without tewing 
ths Died; fo2 albeit his Eſtate is alſo created by Lap, ret becauſe 
the Law: p2efumes that he bad the Poſſeſſion of. the Des and E vi⸗ 
dences: belonging to his Wife , it will not allow him that Pivilenge, 
Vide infra Ru. 56. if r * 
25 There is a divetſity bet wern a Rel eate in Died, and a Releafe A Leg 
in lam: £624f the Vetr of the Difſeiſoz make u tete fo2 like, and eh uii 
the Diſleiſe.releaſe: his Right to the tefſee tos hislife, his Right is 
cone fo ener: but if the DiCeiſ@.vpth: viCeiſe the Petr of the Dillet- 
#02, and make him aleaſe fo life, by this Releaſe in taw tte Right is 
releaſey;; but during the lite of the teflee : foz a Releaſe fn law ſhall 
be expounded mo2e favourably, (accozding to the intent and meaning 
6f the parties) then a Releaſe in P&d, which is the ac of the party, 
and ſhallche-taken mo@ Krangly again@® himſelfe;- - - 125 
36 Rights are viſtingniſben by tbzæ kinds, Jus proprietatis, Ius poſ- Righudili 
{eos , and Jus propriceatis & poſſeſſionis, alias, Jus duplicatum, oz droir, Bibel 


baſe of 


droit at Im example, M a man be vileffed of an acxe of land, the li. 
tete hath; Jus propriet nis the Miiteilſoꝛ Jus poſſeſſionis, and if the D(f- 


ſeifie-releaſe to the Diflefſo2 then hath he Jus proprietatis & poſſeſſionis: 
Ho tegularię it that when-a naked right to land is relea - At 
ſed to one that hath-Jus poſleſſion i, and auother by a mean Title recever 
the land from him, tha Riabe ot PoTCeUCion ſhall dzaw the naked Right 
„ I Right in him, to whom the Releaſe is 
made; Da the Heir of the Diſlelloz; haſng in by Diſcent , A. doth dil⸗ 
teile bim; and the Diſſeitæ releaſeth to A.-nowhath the mer Right 
regaine the Poſſeſſion; that wall ea with it A thy mer Right to the 
land, n ſhall not tegaine the PoſſcCion oneig, and leave the mar 
Rigbt in A. but by the continnanee of the Petenten; the met Right 
is therewith vefted/ju the Heir of the Diſeiſoz-3 And the Reaſquof 
thts ts, becauſe the Might is conveysd by:Reloaſe, which is the ac of 
Pattys but when the meer Right is ſubſequent, and transfered by 
act in law; there aldeft the Poſſeſſion be re continned, yet that ſhall 
not dzawthe naken Rigbt with it; but Wall leave;it in him: As ft the, 
Heir ot the Dilſetlos he dilleiſea, and the Dilleſoz8nloofk the Heir ap- 
the Diloiſce niet, « the 
Veit, and the B etr of the Difleiſoz recovers 
hin vet voti us leave the naked right in the hett of 
if the Piſcontinae of Lenant in Tati the if- 


Land againtt him, ret he teaveth the naked right in 
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7 Ir the hefre of the Difſeiſo2 be diCeiſed, and the 2(Cefſ& releaſe Co ib. 266 4 

to the Dillettoꝛ upon Conditton, if the Conditton be bꝛoken, it hall 

the naked right: So likewiſe if the Tiſſeiſce bad: entred 
upon the heire ol the Didleiſo2, and made a feofment in fe upon Condi⸗ 
tion, ff he entred fo2 the Condition bꝛoken, and the hefre of the Diſ- | 
ſeiſo2 entred upon him, the naked right ſhoutd beleft in the Diſſeiſe: 
but in theſe Caſes, ff the hetre ot the Difeiſoz had entrea befoze the 
Condttton bꝛoken, then the right of the Difſeiſee had been gone of ever, 
becauſe the.right(in theſe caſes) was ton ve yes b releaſe and feofment, 
which are Aas of the party, it had been otherwile, ik they had ben 
transferred by Aas ol Law, as fn the Caſes put befoze in the example 
taft afoze-going, 

38. Where is a diverſity between a Right, which is favoured in 44 5 4b. 27 f. b. i. 
and a Conditton created by the party, which is ovfons in Haw zifoz £35 +57: 
that it vefeateth Eſtates, and theretoze a right may'be releaſed upon 
Condition, and if the Conditton be broken, the Right ſhall reveſt: 
but fk a C ondition be releaſed upon Condition, the releaſe is god, but 
the Condition votd, 

aa. 9 In a mixt Acton a teleaſe-of all Antons real is a god bare. Co. ib. 285. a. 2. 
1 and lo is a releaſe of all Actions perſonal; foz a man by his one ad Lit. 5.492. 
cannot alter the nature of his acton; and therekoze if the Leſſee 

fo life 03 Leſſee fo2 peares do waſte, no ts an Acton of waſt given to 
the LeCoz, wherein he ſhall recover two things; viz. the place waſted, 
and treble damages: and in this Caſe, if the Lefſoz releaſs all-A- 
ctions Real, he wall not have an action of waſte in the perſonalty 
onely ; Alſo if he releaſe all Actions Perſonal, he ſhall not have an 
action 'of waſte in the realty onely: and ſo it is alſo, where the weſſe 
both waſte , and after ſurrendzeth to the Leſloꝛ bis Eſtate, and the 
Lefſoz accept thereof, here alſo the 'Lefſo02 (ball not have an action-of 
wift: howbeft,by act in Law the nature of the action may be changed, 
as it a man make leaſe pur terme d' auter vie, and the Lefſe voth wade; 
and then Cettuy que vie dieth, In this Caſe an action of waſte hall lie 
fo; damages onely ,” becauſe the other is determined by act in Law: 
do like wile it an action of waſt be b2ought again® Tenant pur auter 
vie, and hanging the w2tt Ceſtuy que vie dfeth. the wꝛit ſhall not abate 
bat the Plaintife Wan recover damages onelp;, becauſe if Ceſtuy que 
vie had dfed befoze inp action bzought , the Lefſo; might have had an | 
action of waſte fo the damages, as afozesſaſd, | 
cle. 40 Gzant ofa Rent:ſecke without attoznment is not god: fo the £0.ib.209; b.; 
grante tannot diſtraine fo2 it without attoꝛnment, oꝛ ſeifin other wile, 2 
becanſe it is conveyed by the ſingle: act of the parties: But it there 
be Lozd, Pe ſne and Tenant, and the Peine grant over his meſnaltie 
by ded, the Lo2d releaſeth to the Tenant, whereby the meſaalty is gx: 
tinct by act in Law, fn this Caſe, if there be a Rent by ſarplaſſage, it 
is now changed into a Rent-fecke , and albeit the te be nd expzeſſe at- 
toznment foz it, as a Rent-ſecke,and that the quality of that part of the 
Rent ts altered from a rent-fervice toarent-ſecke; yet becauſe it is 
altered by act fn Law, the attoznment to the grant of the meſnalty ts 
a god attoznment foz that Rent»ſecke by ſurpluſCage. Vid-ſup:17: 

41 Ik an houſe fall by tempeſt, oꝛ other act of Oꝛa, the lefſs: foz-life 02 Co.1.4.6;: 2. 4 
pears hath ſpecial Antereſt to take the great Timber, to build the Herlakendone 
houſe again, if hs will, fo2 his habitat ion: but if the leſſe pull down the Calc. 
honſe , the leCo3 may take the great Timber, as a thing, which was 
parcel of his Inheritance , and in which the intereſt ofthe lelſe is de⸗ 
termined ( as in Caſe of trees and foꝛ the ſame reaſon.) and petthe may 
have an action of waſte, and recover treble damages. . 

Ill 421 Fc. 
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+ yam 5-1 ther wile then by reſerving thereupon verum 8& antiquum redditum, and Deniſe 


Mortwyes Ca. 


Co. lib. 5. 22 
Layghters ca. 


Ce. g. 35. Sir, 44 Tenant to: life lets top yeares, the Tenant ſowes the lang, any 12. 
Henry Knivets 2 


Ca ſe. 


x C. I. 5. 1, & 2. 
in Braertont 


Ca. Sce more 
of this learn- 

. img in Talbots 
Caſe Co. 1.8. 
105. & in Ley- 
Felds Caſc , 


. 4 When the Condition of an Obligation conſiſts of two parts in Cin 


cauſes. of his poſſeſſton, bat the miete right of the graine is in the lee of 
the Tenant tes lite, and he hall recover in Treſpaſs againſt the villei⸗ 


8 


4 If Tenant ii tail be reſtratned by Statute to demiſe bis Effate = 


the Ettate being a Paunoz conſiſting of A t · rents. Copi- rents, and . 
1 eaſe⸗renta, he domifeth the whole Panno2 reſerving a rent amount: 
ing to the ſumms of all thole rents > whereas the demeſnes onely were 
fozmerip-vemiſed rend2ing rent: 02 if his Eſtate were two Farmes 
anctentiy det, viz. ons at 201. per an. and the other of 10 l. per an. and he 
demifety them both together by one Indenture, reſer ving 30 l. per an. 
In theſs und the like Caſes , ſuch vemiſes will one iy hold far me during 
the lils of the Tenant in taile , and after his death his iCue ſhall avaid 
tdem: fo here the true and ancient rent is not reſervet,and being thug 

altered by the act of the party, they ſhall not bind the iſſue in tafly ; 
But ff there be two Coperceners ſeiſed of land in tail, which was fo. 

merly let at 101- per an. one of them may vemiſe her part 02 moity at 
5 L. per an. and it ſhall bind her iſſue; ſo likewiſe it a Panno2 hath bey 
always demiſed at 10 l. per an. aud after a tenancy, eſcheats, pet it may 

be teil demiſed at ro l · per an. any pet it may be ſaid, that now the 101. 
per an. is not verus & antiquus redditus, fo2 no rent was ever pet reſerven 

out ofthe land eſcheated : But thele t wo laſt Caſes differ from the fo2- 

mer, in as much as Coperceners, and the 1. oꝛd by eſcheate ate in i 

act of Law and of God , which ſhall not p2ejavice any : But ff the Lozd 

had purchaſcs the tenaucy , it had bien other wiſ:>fo2 then he had bay in 

owne Act, and nat by Act of Law, 


the ditjunetive . ann both are poſſible at the time of the Obligation made, a 
and aſtor one of them becomes impoſtihle by the Act of God , the obligoz 

is not bonn to perfazm ei ber part: Do it A. be bound to B. upon Can; 
ditto; that it A. marrp I. and together which I. do ſell the land of 1, 

ff there A. do parchaſe'to I. and her befres ſe much land, as the money 
received.fo2 the other tand ſold amounts unto, 02 elſe hall leave her 
wozth fo much at bis death, that then, cc. Aa this Caſe , albeit A, 
marry I. and they jofne in the (ale of her land, yet ff A. ſarvive I. it 
is made impoſſibie ty the Ad of God to perfozm the ürſt yart of the 
diſſunctive condition , viz. to convey land unto her, aud therefoze he is 
alto diſcharged of the laſt part alſo, 


(fiee 


befoze the grains is ripe Tenant lo life dies, here the intereſt ol the 
graine is in the Lefſe& fo2 ycares, who map lawfully enter any take it, 
when it is ripe : fo? the Tenant los lies vieth is by act of God, which 
wan p2ejadice none: s if there be Tenant foz life remainder in Fe, 
the Tenant fo life nemiſeth fo2 peares, the Teunat fo2 yeares is outed, 
and the Tenant foz life vieifev, the Difletſoz l2ts fo: peares , the dif- 
fozs Tenant ſowes the land, Tenant fo? life dies befoze the grain is 
ripe» be in the rematuver enters , the Leſſe of the diſſeiſoꝛ enters upon 
bim, he in remainder bzings an Acton of {reſpaſs ; In this 
Caſe, he in remainder map juftifie his entry , but hath uo right in the 
gratn : alſo the viſetſo25 lefle map juſtiſie the taking of the grain, be- 


ſoz5leffe 2amages foxthe graine. +. 
45 Ak one holveth land of bis 1.00 by the yearlp ſervice of a lai 

Spurrs, Yozfe; os the like, and the Lo2d purchaſe parcel of the tenancy, 

luch intire ſervices are gone, becauſe ſuch ſervice cannot be ſervered oz 

appoationed, and he hath diſcharged p: rt thereof hp his owne Act: Ho 

it:ts aifo when the a2iginal Ad is the Act of the Party > mixt with an 


Act 
Co. I: 16. 107, & 108, 


-' norsof&Panno? 3 am upon partition fhe-vemeſnes:#re aſlottovito one, 


tur, 


lute le verance, pet if one ot them die without iſue:;; and the demeſnes W 


"IT The Office of Parkhal of the Kings 2 Vonchrannet ho graited 
; for 


the Common Law. 443 


aa ut Law, as by -recoveryin a Ceſſavit of parcel of the tena an 
the intits Torvices are gone; But it parcel delten to the Loy; 
the tenarefs by a fpurtre, hozſe , 037 the like, there tt is otherwiſe; 
becauſe:that comes to him fingiyby Act in Law: Yowbeit: inden 
ſach ler vier is to be perfo2med-by:Coperceners , where (by the Statute 
of Malbridge c. 9.) one is to do the ferbice, and the reft are to contribute 
(the lame Law being alto of their vendes by equity) there it anppart 
come to the L 02v efther by Ac of the party oz of Law, yet the whole: 
—8 , fo2 theto tontributicn fatles , and the Law wil gather 
—.— againſt the pꝛineiples ot the er ment b bs 
evy, accomding to Rule a. 228 
36 l and tender vy fine of tdenemetnes ofa Pans: Co. I. 6.64. 4 


beit this ue vone in an instant, ſo as;there was votranf:! in Sir Meylc 
e uf xe pee, pet the demefnes belug ante by: A of the: Finches Calc, 
pattpabſolutely ſeverty/tn the fer-limply from: the-fexvires of the an- 
ko? ,- tds Manno is deſtroyed toi ever: So like wiſe it a manchatha: - 
Panndd am he grants part ot the demelnes and part of the ſeruices 
to another he chall not have a Panna, for a man by his: owne A 
cannot create a Pannoz at this daß: Bat if there be two Eoperce- 


and the ſervices to another, hers beit in this; Caſe there:{s:amable; 


delcend to her , that hath the ſervices; the Panno3: is again revived ; 
becauſe upon the partition they were in by Ac in aw, and the demeſ⸗ 
nes and ſervices Were again revides by the Ad in Law: Ho ao tb ap⸗ 

on ths partitton an . be abotted to one, andthe 
— unto which it ts » be allitten to the other; aud 
after one of them dies without tue whereby the Law unites them 
again, in this Cate, the avvowſon which was ontr lever, ſban be 
agafir-- dant to the Panno? : Alſo if two Coperceners have: a 
Manno, and upon the partition each hath parcel at᷑ the — 
parcsl of the ſervices: here , gener nagar eag rang Act ot n. 
each of them hath a Mann,. 


Cot, LE 
of yeares ; becauſe being then u Cbattel an» an..Officeof in Sir Ce. . 
truſt, by the death of the Leſſee it man happen to fal into the hauns 2% Caſe: 
of ſach perſons as ate not it to bo truſted with that place: but pet, 
Act of Law , a term(Wwhich is but a Chattel)may be in ſuch an Office, 
as appeares in 5 E. 4. 3. to the Duke of Norfolks han an tate taile 
in an Dfice holden of the Reg in Capite, and dies, his heite ir {thin age 
um it was toun dy Dfftce : In thts Cate the Ming had a Chattel in 
that Otklee, viz. varing the miuoꝛitꝝ, and in that Caſe if the Ning die, 
it than viſcend to the next King , ad den nt go tohis Specutors.03 
Avminiſtratozs , foz an Act in Law-thalliinot introduce au incon · 
.benience : And the King havingſach an Office daring the minozity, 
tt ſemes he cannot grant it foz lite: g rates during the-minozity, 
'f63 the reaſons — py 
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by: Statute, Parchaut, Staple , : Elogic 7 ic. hetauſe they 
— — ne H Han, eee the il of t eie 
uin invium. 
Co. I. a. 103. 50 A Tales ought not to agen granted alter a fa Jarpoppeanea a Aral | 
A. 3. in An- (gfwome; an petitfe Jurybs Annes; nter ame dic 04 
ds Duubew- ben Court ann them is tanen away hydesth, Which is tber 
des Ca. W in that baſe aſlabes hanchatwerden, and ne ue to vente fies, 
and withthis:accomeg: 12:6. 4tyo; fo: ithewviſe if any of the Auoors 
fmpanneſes vic befo28-thep-appeare,:88dtha res i the bert 
return the tm >> EET IG <P IEas ey a Tales n dea. 
— Vide: 20 dat r. [ 
F. NB. 3 1. m. f Ata mage ſite; pm an Aufant and Mefort gu which Infant Uſirpuin 
hathaitAvvoweſarſby.aifcents and-ofter:the Jucumbent die , che It vo wk 
fant Gas pixfent;; anvithebodifurbcy-, be hen have an Atle ne dar- fant, 
rea? poefentment 2} But f be ant putchaſe the Adizourfon ;-:anv 
p2eſont; aud attor the Church ia void ann ſtranget pꝛeſents and 
ulſurpos upon the Natant, and.after Lhe Jacumbent nies » in this Caſe 
tor unt än net! have an Af darreint qneſentment , bat ſhal 
be put to his mis tight becnuſe in the fir it Saſe be: ts in by Aa in 
Ar . viſcentdutin'the lat: Gate h ad oi the par. 
ae Fran pucttijiſs art Aube lin, and tabu Baron, and the Chutch , 5.60 
«4 s boi andafranker preſents Jannitze Baron ſuflars this ufurpatfon; an dre 
here d this uſwputians the Bem hall be out of yeſleTion after the ix 
'mineths'paſt;, 2 — zit of xightof-Avvowſon-,if Ge 
? teste, bett Ho had rrot-p:efented befoze, the is without 
4 | the: Law ts btherwiſe; where the Feme ha hithe Ab» 
"Bobble by viſcent 03 by courſs of tdhotitance, which is an Act in x 
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Ut co. ib. 2 26. 4. 1 


his ®&ate be created Law al not plead . Nie 
Hecke hold, without ——— 4 D ee »] High 
nato him, Vide ſupm Ru. 34. 3 


57 Vide Max, 148. 21 n 

58 An Ac ion af Debt toz a rent reſerved apot 7 1 Dyer 4d. 3. 
is al wapes grounded upon a pꝛivitp, 1 4 vitp kalt, the. a . 
alto talles, and ſoit in ad judged in 18 l. 6 | ke 
fo) year rend ing rent albeit the Leffcene 6, 02 
land, yet the Aa ion ol Debt lyes 4 2 pine But in 
makes a leaſe tea yeares rend zing rent, + Ln! ra 
on to a ſtranger the grant ſhall never have an 
becauſe he was notp3tvp, but a ſtranger to t 
when-the Law makes a pzivitp it is weak 
to one tog peares ten ung rent, ans E. 
. — nie agat e . 
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in Gayelkind,) any had f Aue fe ones 


. 18 


12112 and the. other 
an 0 i; An thi, e 


„ tuts rent ſhould be appoztfoned , beca 


1 fo.themn by Courſe et Law, 'So ff Lef@fo7 years % 
8050 o FOG nf of. parcel of the Landleaſed, and the Lefle enter 
koz the Fozleityre: its. that parcel.; In this Cate alſo the rent 
wan be apyo2 Mute this Title of Entry ts given to the At 


de 23 $80 ren os 
he of A Wait et Covenant, and the Dedimus po- 
ohlitauce of a Kine taken of a Feme Sole, and 
+, td recow anvengrofle the Contoꝛd, the Feme 
all be reco2ped and engroſſed at the Fineof the 
bone all that in her lap to do; And fachafine 
her Bettes, and alſo the Baron, as tt ſ&ins, 
me was her own Act: It had been otherwiſe if 
had died, being the Act of Gov, foz then the Wzit 
b. T3-44 KY =; T7 


$Eliz. 


Co. Inſt, p. 1 
310. . 1. K 187 
+Ss "+" 


a 
Coe.tb,z 10.4.2, 
afnvers t6 beſt the rematnters in them; And in thts Caſe, 


Abet ide Tenant upon 
e e Aba, not benefit 
madnyer; after his death, yet t he Atto2nmeitts good to them all; foz 
baving attoꝛnen to the Tenant foz life, the law (which he cannot cont 


229 


( _ Sap | | 
Co..b.zz1.a.4  _ 3 Regularly, the Gant of n Heigniozy fs not good without At- 
Lil. 5. 5 tozument; pet if there be 1.025, Ptfne, and Tenant, and the Peſne 

grant ey une the Services of his Tertant to anotder in fee ; and after 
the Gꝛantæ die wit dout Meir, ſo as the Pelaaltte comes to the Lozy 
paramount, by way of Eſcheat, andafter the Services of tho Þ-Cnal- 
p are in atrłar; An this Cate, the Lozd paramount may diſtraine 
Tenant, albeft he never atrozned; Foz the Heigntozp being by 
Act fn law, (by the Etebeat) dꝛowneu in the: Penalty ; the 1.030 wal 
have as much benefit ol the Peſnalty eſcheaten, as he had of' the 
Setgntozy d20wne3, and the rather fo2 that the law cafteth it upon 

bim, and he hath no remedy to compel the Tenant toattozn. - 

1 4 It the rever lion of a Tenant fo2 life be granted by ane to another 
334 im ix, and the Gzantæ (befoze attoꝛument) vie w'thout Bete, ſo as 
Ad in Male theredpthe revecfſon eſcheates tothe Lo2d; if afterwarvs the Te- 
ies Caſe. "nant mike wake, the Lozd ſhall have a Mzit of waſte againit him, 
Co. l. 5175.4. . albett he never attoꝛned; And pet where men claimes-by fozce of a 
Szant made by Fine, viz. as Bett, 03 6s Agb, xc, thers he wall 
not dilttatne oꝛ avow”, wo: habe an naten ot waste, without -Attozn- 
ment: And the reaſoi1 of the fozmer Caſe is, becauſe'the 3/02v is in 
by Eſcheat ; which is a mer" Ad in Law: Bowbeit, ſo it is alſo, 
| when tete y irtly by Act in Law, and partly by the Ag of the party, as 
t tus Conul of & Statute Perthiat extendsth a Sefgniozp or rent, 
be ſhall viſtratne without any Aftoznment , becauſe he ts in by ie 
4740: g 
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the Common Law. 
of the Þtatute : 0 alſo if a man make a Leaſe foz life oz pegres, 
andafter levie a fine to A, to the uſe of B. and his Þefres, B, ſhall at- 
ſeraine and have an action of waſts, albeit the Connſ& never had any 
Attaanment, becauſe the-reverfion is veſted in him by fozce of the 
Statute, any be hath no remeay to compel the Lefſ& ta attozn, There 
ts the ſame Law alſo of a Bargaine ard Hale bye Deer indented 
= inroled, foz in that Caſe alfa the Bargain ts in by fozce of the 
tatute. 3 
5 A Surrender fn Law is in ſame Caſes of greater fozce, tta na Co ib. 138.2. 
Surrender in Deed; As tk a man make a Leaſe foz yeares to begin in Sir Moile 
at Michaelmas next . this future intereſt cannot he ſurrens zed, becauſe Fisches Caſe. 
there fs no reverſtan. wherein it may be dzownen ; bat by a Hutren⸗ Co. l. 6. 9. b. 3. 
der in Law ft map he dzowned; As it the 2cl& befoze Michaelmas A 
take a new Leaſe fo; eeares,vither to begin merely. oz at Michaelmas, ens Caf: of 
this is Surrender in Law of the fo2mer Leaſe ; Fortior & #quior eſt S. Saviour. 
diſpoſitio legis, quam ho minis. i ee Co. I. 10. 67. b. 
6A Gitt in Tail is made to B. the remainder to C. in Fee, B. dil. Co.ib. 3 3a. b. j. 
continueth an» taketh back an Estate in Tail, the remainder in F Li. 5. 673. 
to the King by Ded inrolled, Tenant in Tail divth; Jn this Caſe, 
bis iſſue fs remitted, and (conſequently) the rema inder: And the dit⸗ 
ference is bet wirt an ac in Law (foꝛ that map de veſt an Effate ont 
of the Ring,) andatoztious- Ac 03 Entry , 02.4 falſe oz feigned Re- 
coverp againf Tenant fo2 life 02 in tafl , which ſhall never deyeſt arp 
Eſtate, Remainder, oz Reverſiou out of the King: But a Recg- 
very by good Title againſt Tenant foꝛ life,o2 in Tat where the Re- 
mainder is to the King by defeaſible title, wall dęveſt the Remainder 
out of: the King > any reſtoze and ramit the right owners, | 
7 Af a man ſciſed of an Advowlon in fe by bis Ded 1 the Co. b. 378. b. K 
| | no⸗ 
ther Derd grants the next p2eſentation of the ſame Church to B. Yu 
this Caſe, the fecond G2ant ts void ; fo2 A. had the ſame granted to 
him befo2e, and the Gant ſhall not have the ſecond avofdance by 
Confructon , viz. to have the next avotdance after it, which the 
G2antoz might la wu grant; Foz the Oꝛant of the next avoidance 
cannot impoꝛt the ſecond pzeſentation: But if a man ſefſey of an 
Advowſon in fee take wife;now by ac in Law is the wife entitled to the 
third pzeſentation, if the husband die befoze; Ju this Caſe if the huf- 
band grant the third pꝛeſentation to another, and then the husband 
die, the heir wall p2eſent twice, and the wife ſhall have the third pꝛe⸗ 
ſentation , and then the Gant the fourth; fo the fourth pzeſentatf- 
on ſhall in this Caſe be taken to be the third, which he might lawfally 
grant: And lo note a diverſitp between a Title by Aa in Law, and bp 
act of the party,fo2 the ad in law ſhall mozk no pzejuvice to the gʒantæ. 
8 An expꝛeſſe Warranty ſhall never bind the heires ef him t mas Ca.ib.z®4.bc; . 
keth the Warranty, unleſſe they be named: Fo2 example (Littleton 
faith)Ego & hæredes mei. but in Caſe of warranties in law ia many Ca- 
fes the hetres hall be bound to Warranty » albgft thep be not named, 
as Tenant in Dower (who hath a Warranty in Law) being {mplea- 
ved, ſhall vonch and recover in value a third part of the two parts, 
whereof the is dowable, it. | | 3 | 
At is a Maxime in Lam, that the beit ſhal ne vet be bound to anp Co. b. 586.2 r. 
exp2eſſe warranty, but hwere the Anteſte) was bound by the ſame Lil. 8.734. 
warranty : And tbetefoze if Tenant in tail alten his Land to his 
bother in fe > and hath iſſue, and die , and after his bother depite 
the ſame land to another iu fee, and bind him and bis beires to war: 
rantp, ac. and die without iſſue, this Warranty Gall not barre me 
its 
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tue inta il, becaule this warrantp dis not dilcend to the iſſue in tail, in 
regardthe uncle of the ius hiniſelf was not bound to the warranty in 
bis life time, no2 chargeable with it, fo2 that the Deviſe takes not 
effect until after his death: Alſo if a man make a Feoffment in 
tee, and bind his hefres to Warranty, this is vold by the Warrant 
of this Maxime, as to the heir, becaiiſe the Ancefto2 himſelf was 
not bound: In like manner, it a man bind his hefres to pay a ſumme of 
money, this is void; And vice verſa, if a man bind himſelf to warran⸗ 
ty, and bind not his hetres, they are not bound; Ego & hæredes mei 
warrantizantibinius: And Fleta ſafth , Nota, quod hæres non tenetur in 
Anglia ad debita antecefloris reddend#, niſi per anteceſſorem ad hoc fuerit 
obligatus, præterquam debita Regis tantum; A Fortiori, in Gaſe of war: 
rantp, wytch fs in therealty : Yowbeif, the warranty in Law may 
bind the heir, although it never bound the anceſto2 , and this alſo may 
be created by a laſt will and teſtament; As it a man deviſe lands to 
another fo2 life, oz in tail reſerving a rent, the Deviſce fo life oz in 
tall hau take advantage of this warranty fn Law, albeit the ante: 
*fto2 was not bou w, and ſuch a Deviſe ſhall aiſo bind his heires to war» 
rantp, albeit they are not named. | T 
C6.1.1.83.b. , 10 Jfa man covenant to ſtand ſeiſed to the uſe of himſelf foz life, but ka 
corbett Caſe, the remainder to A. in tail, the temainder to B. in tatl, ec. Pꝛovided, = _ 
that if any of the remainvers in tafl wan reſolve to alten, that then other, . 
the Eſtate of him ſo reſolving ſhould ceaſe, as ff he were naturallp nz, 
dend, and that it ſhould then go to him in the next remainder ; here 
this P2oviſo is vois and againſt Lawkoꝛ the repugnancie; fo2 by the 
Words oz act of the partte an Cate cannot be limited to ceaſe-as to 
wid. S6 b. 4. & One, and from thenceefoth tobe in another: Fo if a man makea 
$7 4.4. per Leaſe fo; life, upon condition, that if he do net pay 20 l. ſuch a dap, 
walmcſiey, that another ſhall have the Land, thts future limitation fs vold, al- 
fo it a mau make a feoffment in F of Land ts the uſe of A. and his 
befres every Monday, and to the uſe of B. and his hetres every Tueſ- 
bay, and to the uſe oł C. and his hefres every Wevncſvay, theſe limf- 
tatious are void, and we find no ſuch fractions of Eſtates in the 
Law; And ff Co⸗perceners agree to p2eſent by Turn, this is a 
partition as to the Poſſeſſion , pet ne vertheleſte they ſhall in a wꝛit of 
Right ; Solfo partition, that one of them ſhall have the land from 
Eaſter to Lammas, andthe other from Lammas to Eaſter , in ſeveralty, 
this is good, as ts the poſſeſſion and takingof the pzofits, but it is no 
ſeverance of the Efate of Inberttance: Bowbett, an ac of Partta- 
ment 02 the Common Law may make an Eftate voto as to one, any 
good as to another, bat a man by bis wo2vs , and the bꝛeath of his 
mouth cannot do it: As ff Land be atven to Baron and eme, and the 
befres of their two bodies, and the Baron ledie a fine with Pꝛecla⸗ 
mattons, and hath ifſae and dies, now this fine by fozce of the Sta⸗ 
tate of 32 H. 8. 36. ſhall barre the (flue in tail; but hall not bind the 
a« teme, anvſo fn reſpect of one it ts a good barre, and in reſpec of ano- 
ther no b:rces Alſo in a P:2cipe, if one be vouched) here as tothe De- 
mandant the Mouche is Tenant, anda Releale to him by the De- 
mandant is good, bat as to a ſttanger he is not Tenant ; and there⸗ 
foze a Releaſe to him by a ſtranger is void; in like manner if one hath 
a Tecm fo2 peares as Erecutoꝛ, and ſu rrender it, here, in one reſpec 
the Term is extina, but in another it is Aﬀets: So that an act of 
Parliament oz the Law map ds that in ſuch Caſes, which a man by 
bis wo2ds cannot do. | ; 
Co. 1. 4. 1. b.. 11 Nocollateral ſatfsfacion 03 recompence made ts the Feme, (ei- nyc 16 


-——_— ther befoze oꝛ after marriage) in lie w of her Dower was any barre — ed. 
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her dower at the contmon law befoze the Stat. of 27 H. 8. 1c. albeit after 
the death ol her husband the entred there into any accepten thereof in re- 
compence ot her dower; becauſe bythe marriage ſhe being emttled to a 
fr&eholb fo2 lite, that title ſhall not attet warus be barted by any collateral 


bs. - 
4 
by ” 
PD 


3 


+ 
I 
72 
25 
5 
. 


-” 


ſatisficion : Powbeit, dower ad oftium Eecleſiæ, oz ex aſſenſu parris ſhall 
conclude her of her dower > if ſhe enter into the land ſo aſſignen after the 


death ol her husband: fo2 the law doth alom theſe:,; being made in ſuch 


fo2m, as the law requfres thoſe kinds ol vower to be made: It ia other⸗ 
wile, where the dower is made by the Ac of party, as afoꝛeſaid: And 
therefo2e if B. enfeo2s to the uſe of himſelfe fo life, remainder of his 
wife foꝛ life, upon tondition to perfoʒm his iaſt will and foꝛ her jointure, 
albeft _ the vcath of her husband ſhe accepts thereof , yet ſhe is not 
bound FP | f 7 a dar 
12 If two joint: tenants (inte the Stat, of 31 H. 8. 1. which gives 

them a wꝛit of partitione facienda') do make a partition by dd with con⸗ 
ſent, albeit they are now compell able by that Statute to make partition, 
yet becauſe t hey do not purſue the Stat. to make partition by the wit, 
ſach partition remaines at the common law, and fo (by conſequent) the 
warranty ozfgfnally annered to their Cate is gone, but if they make 
partition by wꝛit p2ovivev by the Stat, (to which every one being party 


remains notwithſtanding lach partition in ſeveraity: becauſe the ſi tu is 
by the ad of the parties, but the other is operation of the Statute; ich 
is an ac in la w, fo alſo it there be t wo joint⸗tenants with warranty and 
the one viſſeiſe the other. and the diſleiſer bꝛings an Aſſiſe: here albeit t ne 
Plaint its pgay recovery in ſeberaltp, yet he ſhall recover generally, and 
in this Cale aiſo the warranty ſhall be pꝛeſer ved, becauſe he recovers hy 
conrſe-ofL. aw, any with this agrees 28 lib. Aſl. Pl. 3 3. and Dir-Ediy;Goke 
alſo ubi ſuprà: albett there be ſome Bokes, that be hal have jindgment 
to hold in ſeberalty, as 10 E. 3. 40. & 10. Aſſ. Pl. 17. fn g 
13 Mhen a ded is -requifite to be had ex inſtuutione juris, it ought to 
be ſhe wed in Court, although it concerne a thing collateral, ana traut: 
fers oꝛ convep nothing us if the Pa joꝛ and Cominalty of Londorrhave 
an E tate ko the tile of I. S. it ( in this Caſe) the uo and Cominalty 
- attozme to the grant ot che reverſton the law requires , that it hal be 
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Co. J. 6. 1 2. b. 
Morrices Caſe- 


none can have any wong by the operation thereof ) the warranty wal 


C. l. s. 38. b. 2, 
Bellamics Cas 


by died: fo2 4 notwithifanving that the grants comes not im b tbem 


that attoꝛ ne, and that the attonment ts but a bard corifent, pet jupleav- 

ing, the verb of Attoznment ought to de ſhewed, fox iu ſuch Cale theuteed 

is requiffte ex conſtitutne Legis i but when a dend is ↄnely requifite cx 

proviſione hominis, in luch Cale the yzovifion of a man ſhall not chat᷑ ge 

the judgement of the law. as if a mus make a leate fox years et lund to 

A. upon condition, that he hall not afligne it over but by dev, aun not 

by parol: in this Cate ex proviſione hommis the aſtignement ought to be 

| by deed, pet becauſe, ex conſtitutione ſegis, the did is notnerefſary toꝝ the 

allignee, he may plead the afſignement without ſhe ding the derd⸗ 

14 Fortior & æquior vt diſpoſitio legu quam hominis, and tberstoze he 
that hath afatare intereſt tannot ſur tender it by any expꝛeſte ſurrendet 
bat by taking ol a new leate (which ts an Ad and amount to afurrenver 
in la w) it may be ſarrond:ed and detrimined, as it ia held in 35 H. Sc. 
vide ſupta cap. 5. We the father be enteotted in Fi, and the Feoffoz 
warrant the land to him and his hetres, here the aſtignae ſhall nat youch, 
bat ff the'father enfeoffe his ſonne ann hetre apparent with warranty 
and dib, in this Caſe the heire ( biing in truth aſtignee) ſhall vouch : 

 fo2 the law, which dath determined the warranty ottde father to tze won, 
trill gtve-the ſon 'benefit of the firſt warranty; as:it was adiunged in 
43 B. 3. 5. by 2 nc 3 in taw is ** 


Co. I. 6.69. b. 3 
in Sir Moile 
Finches Cale. 
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450 The Reaſon f Mee. 
Aud mon equal, then he Ack of the party canbe-1-ſ0Alſs.if A. Le 1 
The principal gz, 50 pen es vomileth'to B. fer 10 Poares und then the 9 — 
Ae. levies a une to B 1 bis heires, he enfeoffea D. who ont B. an 
B. 1 — apon D: here, ths ontryof B. is a god atfoanment in A 2 
and fronger then an erpꝛelſe atteꝛan ment. „ ns 
Co. J. 8.8 2: a3 15 Kibett à man be hound in an Obligation to and fo, abide, ec. Authors 
in Vivyen ca. an Athittament, pet he map-contermand it; F063 a man gannat by rcrocibk, 
his dus N man ſuch au authority power, o warrant ,-as ſha 
uot be tduntermandable, which by the Law, and in fts one natate 
is tonateemanyabie, as tf J make a Letter of Attezney to make li 
derp dz to ſue n Auen in my name, 02 it J aſſigne Auditoss te take 
an acrvinpt ,. en t J make one my Fade 02 ſabmit to an-Arbitra- 
ment, albeit thefs are made by expꝛeſſe wazds trrevocable, oz it I 
bind my tel re, that they ſhall ſtand irrevocehly , vet they map be re- 
-voked;-/ $0 if J mah my laſt Will Arte vocable, vet. J map alter⸗ 
wurds xevoke it; Fus my tt 02 mp Mods can not alter the judg - 
ment ot Law, arm make that frrevocable , which of its owne nature 
is tevavable,. 27 . t 
Co. l. is. 6b. 2 M Nhe Church⸗wardens df: St. Saviour in South-warke having a Surg; 
inthe Church Keule of the Rectoꝛy almoſt expic d, contraged , that the Church: Lin. 
—_— st. würdens then bavingans poſſeiſing the ſatd Rectozp mould Pap 20 |, fine 
<outhwarze Aluretnder the ain Letters. Patents to the Ring and in conſivera- 
their Caſe. "dbubeitheredf a new lente thoutd de granted them; They paid the 201. 
Ang veitverty into the Chancery the Ketters Patents, and viſcharg. 
eb tts ties there, but otu net take care that tho-Leotters Patents were 
stell; amv pet the ning mn upt deret ver in his grant, ut the leaſe 
nme : Fes it was u · gas furrenver in Law, albeit 
irC&s were u tn fpgregate of many, ans coulp not make 
endete farrouder withent dd fn waiting under thefr ſeale, vet 
they may by Act in Lu ſurrender their term without any witing: 


* | 9: 2," © Wifobs P2602 without the conſent of: the Covent make a jeaſe fo; 
-/ +425:  ]ppareorentving ent, the Pri by ped expeſely releaſe the rent, 
md ib; ebe set ſhall recoverthe atrenges, but if the P2loz out 
weine Kev die, this aichargs in law ſhall yCeharge the cent, that in- 


in 34 H. 6. 21. 
-poCibility , dc. -ought Team 


taile att 
poſßbiln 


| tum nuring the Dater;againf} th Gute 
| 7317 he C le 


billtn, ec. 'fo2 this is ex proviſine. hominis, und not ex diſpoſtiope Le- 
bis chunt it ungut an de tbe re matne and reſidue of an Eftate Laile, and 
wat bp the an of God any-thoLaw.,. viz. by the death of one of the 
Dontes without iffae:- And'thorefo2e if Tenants in ſpecial taiſe re⸗ 
eus in au Aſlile/,anvafter one et them vie without iCue,, and aſter: 
+ ;3iavughethatſurvives( ant in taila after poCibility) is re- 
'Viietded, he n babe re u Iſiei i the franthtenement, wich he has 
Co. l. 8. 152 4.4 U A the lente a8 Acttona tothe betxe-of: the viſlet- Relcaled Whit 
£dw. Al. ham. lun Shevtby his ritt in ge fuogment; of: ew, fo2 when a man risk.. 
Caſe. "hath: mot ang ather meant ta qm by: h em, but enely by 
m & Aden, f he celeaſe ans, bp ſuch reteale his right 
n laclanve in Aungement "of Law dene becgale by bis own Act 
bett barten himfelfe of all mpaies anp renwdiſes'ts creo ver oz att ain 
ihereunto: bat tk the heire at the tſſeiiede woke a Leaſe £03 75 
2. 14 * 
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acfons, which he hath againſt bim; anv after Tenant fo2 life die, the 
viſſeiſee ſhall have anacion, not withEanving ſuch releaſe , againſt him 
in remainder , foz he did but releaſe the ans and the ac in law, wilt 
never extend the act of the party moꝛe largely, then his expꝛeſſe woꝛds; 
as if the Lo2d diſſeile his Tenant, and make aleaſe foꝛ life , this re⸗ 
| leaſe fn law ſhall not entend farther then fo2 the life of the leit: ſoʒ true 
it is > Fortior & potentior eſt diſpoſitio Legis , quàm hominis, and ft is as 
true, Fertior & æquior eſt diſpoſitio Legis, quam hominis. 
mis, 19. A joint. tenant oꝛ Tenant in common ſhall not have a Quare Im- 
pedit foz the advowſon which they have in jointurs v2 in common; in 

c aſe one ol them pꝛeſent alone againſt his companion; that ſo pꝛeſents: 
an but it two Coperceners cannot agree in pꝛeſenting, the elveſt iter ſhali 
have the firſt pꝛeſentation, and ſo wall alſo he have: that hath her EGate 
and ik either of them be diſturbed by the other Copercener, either ol 
them hall have a-Quare Impggit againft the other ſtſter, AndCoper- 
ceners, and thoſe , who babe their Eſtates ſhall pꝛeſent as Coperceners 
ought to do, viz. the eldeſt firſt,and then the ſecond,s after her the third, 
and lo the reſt in oꝛder accoꝛding to thetr ages:anythe diverſity between 
joint⸗tenants o2 tenants in common, and Copercenersariſeth from this 
- $20und > becauſe they are in by grant, which 
theſe are oꝛiginallp in by act in law. JUL Ca Ape 
v0 It an Abbot make waſte in the Lands, which he hath in ward, 
and dies, the Dacceſo2 ball not be charged therewith, becauſe his 
death is the Act of God: it is otherwiſe , if he be depoſed, fo2 then 
the Saccefſo2 ſhall be chargable with it, becanſe that is the Act of the 


party, e a EI I: N 
the Lozd grant by 


21 F there be Lo2d, Peſne ana Tenant, and 
fine the ſervices of his Tenant to another in ler; here if the ſeryſces of 
' the Meine be arreare, the grantee ſhall not diſtraine the Tenaut beloze 
- atto2?nment : Yowbeit if the grantee die without heire , whereby the 
meſnalty eſcheats to the L od Paramount: fn that Caſe, if the ſervices 
of the-Peſnalty be arreare , the Lozd Paramount map diſtratne the Te- 
nant withoat attoꝛument: becauſe. the grant came to the meſnalty 
by the act of the party, but the L03d Paramount comes to it by Act in 
La 


w. | - Nit 
i 22 An actual entry into land is meerely the Act of the party, am 
© therefo2e is called an entry in dæd, and albett a tlaime be alſo an 
Act of the party, pet it is alſo mixt with fozce of Law, and there- 
foze it is called an Entry in Law, am is not oneiy as fozcible,- as 
an Entry in Deed, but becauſe-ft is as well an Act of Law as of 
the party, it giveth the party a greater patvilenge, then an Entry in 
Dev doth ; fo2 a continual claims of the Difleiſe being an Entry in 
Law ſhall veſt the poſſeſſion and ſeiſin in him fo his advantage, but 
never foz his diſadvantage : and therefoze if the Dilleiſ@ Hing au 
Aſliſe, and hanging the Aſiſe he make continual, claime , this ſhal 
not abate the Aſiſe ,- but he ſhall recover damages from the beginning; 
but it is otherwiſe of an Entrp in Dæd. ea ; 
23 Upon a Leaſe fo2 yeares by indenture, the Let covenants 
and grants, that if be his Erecuto2s oꝛ Aﬀlignesalfen , it hall be law- 
full fo2 the 2. efCoz to re-enter , and after he makes bis Wife Executrix 
and dies, the Feme takes a new husband, who altens : In this 
Caſe ſome hold there is no bꝛeach of the jon , becauſe the Ba- 
ron is in by the Law and not Aſſignee of the Lell, as it is of Te. 
nant by the Conrteſie oz Ln ot a Utilletn ; but others hold the con- 
trarp, ideo quære. | 


(eo Wh 


Pmm 2 


ws temuinder in tn; and the viſſeiſce releaſe tothe Tenant ſoꝛ life ab 


4 4 


F. N. 8. 34. v. 


ts the act of the party, but 


F. N. B. 5e. m. 


Eo, Inſt. p. t. 
22 f. h. 4. 
Lict. $. 383. 


Co. ib. 273. b. 4 


Dier 8. 
28 H. 8. 1. &c- 


hevhiottimr * | NK. 
les this ts a foxfe/turs , vbocauſe the — ſhall be ſaid te he 
g l —— -hntalche 


attoznment the Alen is 9 4nd then the atto mment fo 
made t In this Cale the Ning upon vifice fo han have the land; 

los as to the Olfate heren the parties tt paCeth by deed ab anita, it 
is „ weer land is grantev to a men ann a woman and 


PAR | 1 and then attozmnment is hay » fa which Vide ſupra 
#2 + 


Dier 8e. 22, 3 36-Where is «diverſity, where t ota man in execut ian is Seiluxce 
36 H. 8. tet at Uberty by authozteyf reg and When withent anthodity , as by villen. . 
the vomguary ti inn Syertife ; v2 the lh; Fur the Law ſaws Af 
* as in Caſe of a Uilletn , to winm the Kings p2eſence is a 
— rn * whors the Nord eangot ſeile him, howbett: afterwards 
of his pꝛetence he may becauſe the Law gives the Millaia that p26 
vile Xo tempore, but if the A o bimſeite entranchiſt him by. ma- 
(tn bird di th Law) foz one bower, he is fro fo; cher an fa- 
vorem tibercacis ,%becauſe that is the Aa of the Load hfmſelfe.; ſas. a 
mam be taken in tycoution and de ſuffered to vicape by. ths ©hecifle, 
this ts am ablol ute viſchires of the bebt, and the Platutiite is ta habe 
his remedy 74 the Sheriffe by adton of debt: But if a Pember el 4c: « 
atWniniont be arcoEed by a Sheriffe upon an execution , an be aſter- Nome 
d by tho pitfledge, which the the law gives him, that is W 
ige el the debt — when he ceaſeth to bo a Pember ; he may 
be' afewoy again apon the ſame judgement; 6c 
Dier 68, 14. in "29 "Where gemarts-of Rent ts to be mae by the law (66:whanwo Denman. 
Nidwe ln: dos che payment khetest, the iamit ceife is tus platt) Be. 
* e tt (s not ſunnitient fo2 the party to come ta tte lamm ad prte ndum 
4,5 E. s. redditum but he but to bing witneCes with dem, and in their pes 
ſence ought to make an exp2efſe demand of the Rent upon the land (as 
why IP un do demand ſuch a Rent , 02 the itke ) albeit 
ere pꝛelent to pay the Rent t War when the Rent is hy the 
tre mient of the partes papable ont ot the land, the Leffoz is not hound 
to deme —— — — 
Vier 140. Pl. 28 A thing 03 anton perſonal being once ſuſpended ( though it he but N 
Rar r — whey tt ta by the an am [if | 
„ who hath intsteſt init: Bat went! 
io bythe 4 of Airs itt , as the Cate is in 6 E. 4. where 
Aman convene in rediſſeiſm was tmp2Cones len out ·laluzy ui te. 
| parvoned, here, the execution of the body mag, fo? 
de was the Kings pztConer , fufpenved. but after Ir 


f 1 at ſuf- * 
Ince; 


„ Anteſtoz, ready upen the Land to pay Rehefe,- 
ſtramne foz which ot them de wil, and ik ths Tenant tenz ud either of 


Mal 


17 8 comimonity raffe 
My ute he ts the f 


wr 8: 24 * 


Ea RS a man will 1 elt o 
beſt advantage. | 


es thi dannn, u ant par cab ges- 
own Tanld, fo: ths Law Defam his vwn moſt ad» 
vinataye 3 And thereltze neither — 9 t at uſtirtous Contrac 
de mt ted to be a TU ſtueſſe againſt the Uſirrer, fo2 in effect he ſhouly 
tis in propria cruſa, and ſhout avdid us omn Bonds and Adu⸗ 
rances , and diſcharge himſelf of the Poney bozrowed'; and albott he 
un infoymer' t 1 tthe Information 3;B8r 1 in. rel 
rip: And horewlth in eke agreeth Bron, that 
ywHatchatengeth# tight ünthe thing in demand, cannot be a Wits 


dn ben that de ts c pactę in tattrem, and win avvantaite Himſelf as 


much as he can. 

1 N an Ankant exchange Lands, and after his ful ame eccuple the 
Lands taken in exchange, the exchange ts become perfec:;/ fo the 
exthinge at firff was not vots'; decaale it amdunted tvaKLiverp , and 
all in * — 1 voldable. .* 

Mit of E ntry ad ter minum qui præteriit, lieth againtt the Te: 
nant 57 anke; thit holveth over his term; but this is rather by 
avmillion of the Demadwant than foꝛ any effate of Fra⸗hold, that is 
in him; fo: in jadgment of Law ge bath but a bare Poſſeflſon; Vo ff 
Eenaut pur terme deauter vie continue in Poſſeſſion after tue deceaſe of 
Ceſty que vie, oꝛ Tenant foꝛ peats holvothover his term, tn this Caſe 
the Lefſo2 cannot have an aalen ot Treſpaſſe befoze Entrp; but he 
map have a Mit of Entry, if ho will thereby aomit hinfflf'tThare a 
Frechold; And the Law ſaffers Him ſo todo, betanfethe Law p2e- 
ſumes that he will not ſo admit himſelf without ſome hope of. _ advan- 
tage, that maprevoand tohimlelitherebs,:- * 

4 A'Tenant/holveth of bis L ond certain à dh in Sottage to pay 
yearly a pafre of gilt Spurres os five <Mings i honey at the Feat 
dt Eulter, in this Caſe, the Reiit/fs\untortatne, and tho Tenant 
may pay which of he win at that Feaff,ans map alſo pap which of 
them he will fo: pe, but it he pay it not ion he dught; then map 
the Lozd alſo diſtreine fo2 which he will: Anvtherefo2e in ſath Caſe 
ff the bett be not pꝛelently (that is, as pxfently and as conveniently 
as he may , all due circumſtantes confiverey;z after the death cf bis 

the KL 6e map dis 


them acco2ving to the Law, and none len tis L nd ws there teady 


Co. Inſt. p. i. 
6. b. 4. 


In Smiths Caſe 
8 Jac. 


Brit. 134. 
Co. ib. 5 1. b. 3. 


Co. ib. 57.b. 3. 


Co. ib, 90. b. 2, 


Co. ib. 91. a. 4. 


to receive tt, vet the KL 02d may diſtraine to that which wits tende, 


at his pleafute. Fo2 in al ſuch Coſes the law ſuppoleth, thifa man 


ä wil peale fo: his on be ſt avvantage, 


"5 Apona Referbationof a Rent upon a Sootement in ker by Ded in⸗ 


. tented , the Feoffo2 wan not have a Witt or Annutty, becauſe the 


the words of Reſervation, as teddeudo- ſehendo, faciendo, tenendo, 
reſervando, &c. are the woꝛds of the F eoffo1 ; and not of the Feoffes ; 
pet it afterwards: the Feoffe@'actept of the Gate , he is thereby 
RG is ſrbſect to a Wiit'of Annnity, © 
6 Upon this ground alfo it fs, that all juſt Challenges, both to the 
Array, anv to the Pols, are allowed in Law; to which ſex the huotatt- 
on in the margenr. 
7 Where Lanvs are are civeir fr Frank: mattiage, and other lands 
— to the other Differ in Fee ⸗ſimple, if the Donees will not do 
| * 


Co. ib. 44:4. 2 


Co. ib. 1 56. a. 
& 157. &c. 


Co. ib. 776. 2. 4 
&c. L ictl. S. 269 
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the firit ad, viz. put thetr Land in Hotchpot, the Lato pꝛeſumes they 
are tatistzed, and therefoze (in ſuch Caſe) allowes them no part ot tte 
Fe-ſiniple Lanv difcended by Wzit of partitton oz otherwiſe, becauſe 


non tenent infimula & per indiviſo- 


2 
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8 Af Tenant in tail makes a Feoffment in f& upon Condition, Diſtent 5 


Co,iwb.203.b.2+ * | 
s and dieth, unn the iſſue in tail within age voth enter fo2 the Condition 
broken; in this Caſe: he hall befirff in; as Tenant in F#-ftmple, 
as hett to his fathey,, ann (conſequently) ſhall be inffantly remitted; 
bat if the heir be of fall age, he Wall net be remitted, becanſe he might 
have had his Formedon againtt᷑ the feoff@,and the Entry toꝛ the Condi. 
9 Then an Dbligatfon oz Feoffment in Fu is made upon Gon- 


ib. 208. b. 4. 
Co. ib. 208. b. dition, that the feoffo2, feoffee, obligoꝛ, oꝛ a ſtranger wall do d Sole Aa 


Nemiciet 


Entry. 


92 Labour, as to go to Rome, Jeruſalem, &c. In ſuch 02 the like Ca- 


tes, the feaffo2, feoffe,” obligo2, o ranger have time during their 
lives to do it, and cannot be haſtened by requeſt; fo: in ſach Caſes the 
Law gives them credit, that they will take the molt convenient time 
fo: the doing thereof. 33 187 math 
Coibians.b,z: 10 Jf.naperſonal acton the Defenvant be Quinto exaQtus, upon the 
: Exigent Mud maketh default, the judgment is Ideo utlagetur, per Judi- 
eium Cordnatorum, oꝛ (in London) per Judicium Recordatoris 31 Any 
then up au the Retarn of the Exigent he is out · lawed: Bowbeit, in 
this Cate the Plaintiff recovers nothing, but the Aing taketh the 


whole benefit theteok, which is the kozteiture of all his 'Gwds ; foa the 


Law intends; that the Defendant will rather appear and anſwer the 
atntiff; xc, than to fo2tett all his Gogas. and Chattels, Debts, and 
tes to the King, by his default and contumacp. | 
©6.i5.303.b.t. 11 The Plea of every man wall be conſtrued frongly againſt him 
that pleaveth'tt,fo2 everꝝ man is pꝛeſumed to make the beſt of his own 


Caſe. 


- 


Co.1.2.35.b.3, 12 Upon this ground alſo ft is, that when two things are offered to 


in Sir Raw. he taken, it is in the Election of dim that hath intereſt o2 power in 
ind Howards them, to take which of them he-pleaſeth; So if A. ſefſed. of .a 
_.. MWannoz 5 part in Demeſne; part in Service , demiſeth, bargaines, 
| and ſells the Manno to W. bere it is in the Eleaton of W. to take 
it either by Bemiſe at the Common Law, 02 by Bargaine and Sale 
accozving to the Statute, | 

Co,.3:24.b.2: 13 It was laid, that ik the Keie allign over his term, the Lef- 
in walkers ſoꝛ map charge the Ke 02 bis Aﬀſignee-at his Tleaton, but il the 
2. efſoz accept the Rent of the Attignee, be hath determined his Ele⸗ 
«fon and ſhall not habe an action againf the Leſſe afterwards fo; 
Rent due after the Alignment , no moze then if the Lo2d once 

accopt the Rent of the feoffe, he ſhall abo upon the fcofoz, ; 
©0.1.326.b.m 14 Upon this Rule likewiſe it ts, that the Lab doth allow Agree» 
Butler & Bar- ment, 02 Diſagreement to an intereſt offered to the party, that is to 
ten Caſe. habe it; So tf there be Lon and Tenant } and the Tenant by Dev 
- enfeoffthe Loꝛd anda ſtranger, t make livery to the ſtranger in name 
ol both, in this caſe,if the Lo2d onelp by Parol diſagree tothe Cate, it 
is nothing worth; foza Frank-tenement ſhall not be ſo lightly ve- 
' veftedbp naked Parol in pais : but on the other ſide, ik the 02d enter 
into the Land generally, and take the pzofits, this ad ball amount to 
an Agriementto-the Feoffaent ; Yowbeit if he enter into the Land, 
and diſtraine fo2 his Sefgntozy « this ac ſhall amount to a Dilagree: 
ment of the Feoffment , and ſhall deveſt the Frank⸗teuement out of 

him; and with this accoꝛds 10 E. 4. I 2. by all the Juſtices, | 


Plea, 


Election 


Leſſee, | 
Ast nmel. 
Rent. 
Avomry- 


Lord, 
Tenant, 
Agreement, 
Diſagreeme! 


its If + 


ae 11s. the Common Law. 455 
a N fo, Baron and Feme iu tail, and after t ge. 
"= Statute ot 32 H. 8, 35, the Baron alien the 1 am to the ute of him OG 26 
felt and his heres, and after deviſe it to his Wife fo2 life and dies, 
n here the Feme inter · claiming 4 the Cfate fo2 lite, this iga good 
' Diſagr@mantto the Effate of inherfkance, and a godd Agremient to 
the Ettate tos lite, and with this accotvs 18 El. 351. b. Dyer, fo2 the 
ine, Aw gives her power to take which of them the will. f. 
ate: 16 Af A, make au Obligation ta B. and veltver it to C. to the ute of wid. b. 4 
B. this is the Dzdof A. pzeſentip; but when C. offers tt to B, here 
B. may reluſe it in pais, and thereby the Obitgatſon wall lofe his force: 
and with this accoꝛds, H. 1. El. Rot. 442. in Tawes Cate, rpoꝛted by 
3 Herſeant Benlowes, and by Dyer 167, But in this Cate it femes up- 
„ man action bꝛonght fo2 it he tannot pleay non eſt factum, berante tt 
dim tige“: Was once his Dod: There is the fame Law alto of a Gift or 'Gov3 
and Chattets; if the Oed be delfvere> to the ale ot the Bone y Goops 
and'Chattlels are in the Vous p2eſently befo:e nottcs o: agr@ment, 
but the Donee may make refuſal in pais, and theteby the pzoperty ano 
intereſt Wali be deveſted, and ſuch Diſagreement ned not be in any 
Court of Recozd. | N 
17 A Common Recovery is not teſtrafned'by the @tatate de donis Co. l.; 60.1. 4 
aycace. hut it hall bavre the (Cae in tafl. becauſe of thje intended recompertce, Þ T 
where with the Tenant in tail ſæmes fo be content, the Law there ⸗ C ledg Calc: 
upon pꝛetuming, that ſo to ſuffer the Recoverp tends ratter to his 
benefit then p2efjudice. | | wy 
18, B. enfeoifos another to the uſe of himſelf fo2 lite, the remainder Co. l. 4. 3. a. i. 
te his Wife kon life foz her joynture, upon Condition to perfozm his in Vernon 
Wilt, and then dies, the Wife enters and agrees to tt, and after Cie. 
lugs boy Wait ol Dower, but her pe ns barres her Mztt of 
Dower ; fo3 albeit her Dower was an abſolute Etkate fo2 tife, and 
this a Conditional, Eſtate, pet it being an Eſtate fo; lite, arp the ac- 
expting thereof, the aw pzeſumes the eftmed ft a greater #vvarr- 
mas, than to take her Dower, tt being in her power after the vent 
of: hor: Ynsbany to take 03 watte it; So ff a man make a Feofment 
im ſie to the ue of himſelf fo2 life , and after to the ute of his Wire, 
grace yiduirare ſua fo2 her Jopnture , ff aſtes the death of her husband 


= 


the accept thereof, if hall barre her of her Dowor, Ae FLA 47 
* 109 Betoꝛe the Dtatute of 21 H. 8. 13. {f one hav a Benefice with Co. J. 4.7 5. b. 2. 
ut. Cure, and actepted another Benelice tot Cure, theffr Benefice ia Holaeds 
6 was void: Yowkbeit> this was not an avotoance by the Common Laty, Caſe. 
vnt i the confbitution of the Pope, of which' avofoance the Patron 
might take notice, if he would, and might p2eſent if he wou withonr 
any-DepaivationG g. 
20 Feme Tenahjt- fo; life makes a Leafe at totit rend ning Rent, Co. l. 5. 10. a. 
and aftor takes Baron, and ſhe and her Baron bztngs an #>fon of Henſtcads caſe, 
Debt fo2 the arrorages after the marriage; Fn thts Cate the Uth 
is not determined by the tnter-marrfage ; fo2 atbeft the teme by ta- 
king Baron, hath ſubmitted her ſelfe to hig Wtn, as her Head, yet 
+: + (fcauſs it may he pistdicial to the Baron to habe the T ente beter mtne, 
(im then he might lets the Rent due at the very next Rent⸗ dex after 
the mar tiage ) aus it cannot pꝛe ſudice the teme at all to have i con⸗ 
tinne, ann it being ta the power of. the Baron to make it conttnne oz 
datermine , the Law avjudgoth- ſt to contitttie, * 8 | 
1135 Tenant by Statate Perchant oz Sfaple, xc. ſhalt not befoxced co. 5 5. 2. 


till, 


"i toſhew a Deed in Court · loꝛ the maintainance of their Eftate; to) thep in wynarks 


dumm to the Poſſefſion of the Land by P3ocefſe of Kato againft the Caſc. 
4 will of him, that hath the Ded; but it is ofhertoffe of a e 
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436 The Reaſon of 


02 yeares, gt. becauſe he comes in by the 1 eh, and might Yaveta. 
ken a Covenant oz othcr ſecurity , ko; his peareable- enjoytng ok the 
e ae intaltieaſeth in fegt umd vic; bers thb King s/s 
Ja. 22 Tenant in tail leaſeth fo2 peares and dies; bers, the Aing oi U- 1 fm. 
Tho Faker ther Guardian map avoid it: but ff after his kult age he accepts of the * 
red ford Caſe. rent, the Leaſe is confirmed to re. continue during the term. 
©5.15.08.4.4. 23. Jy Arbitrament, whenall matters in Controverſte are refer - 
in Beſpales red ko au Arbitrats? to end? here albeft there are diders matters ol — t 
Caſe. in difference bet wirt the parties, vet {f one onely be made known to 
the Arbſtcatoz , he may make an award of that alone; fo2 the Arht- 
tratoz is in the place of tbe Judge, and bis Dffice is to determine 
ſecundum allegata & probata, and the duty is to acquaint bim with their 
grievances, and with all the Cauſes of their ditketences, which it 
they 02. either of them omit to do, the Law pzeſuines it is ko tbeit 
own advantage to conceal them ; Anv'therefoze ſuch Concealment 
ſhall not annul the award, that fg made, albeft it be made onely of 
part, 11 0 973 1 
Co. l. 8. ae: 24 It ts pꝛeſumed, that every one will maks the bett of his oon pi toy 
b. 3. in Door Caſe; And therefoze in any ſuit oz action , when the Plaintiff makes 
Bozbams Caſe, Replication, Durtenper,ec.. whereby it appeares that upon the whole 
Recozd the Plaintiff hath no canſe.'of Aaton; he wal never have 
Judgment, albeit the Barre, Rejopnder,xc. be tnſufictent in Batter, 
foz the Court onght to fndge upon the 'whole Reco2d, and will ſup, 
poſe, that the Plaintiff bath managed his own Caiiſe, as well ashe 
Co.1.8 133.2, can: o in an Aaion of Debt bzonght againſt an Executoz; he 
4 in Tuner pleads two Recoveries againſt him in a Conrt of Recozd, which 
Cab. amount to the whole in bis hand, but ſheweth not, that the Cdzp6- 
ration had jinx iſdid ion to hold Court, either by Pzelcription, 63 
Patent; And it did alſo appear by the Count in that Court, that 
Acion ol Debt was bzougbt fo2 100 l. without menttening any Ob. 
ligation 2 was to a ‚ — no — 
gatton and then the Execute: was not chargeable in an ad 
Debt upon a ſingle.Contrac; Am in this Kals, albef the- Defen- 
vant. in his Barre acknowledged, that the Debt'wiis'by Dbligation, 
pet that wall not make the Count good, which the Law pzeſames 
» Te Plaintiff hath made as fall as he could. 4 . 10373"? 4338.00 | 
e id. b. . 25 In Debt upon an Obligation with Comdittorrto perfozm Cove: Pleaiiy, 
nants in au Judenture , the Deſendant pieads perfozmance of an the 
Covenants generally, and ft appeares to the Court that divers of 
them are in the Negative 02 Diſjnnatve, and ſo the Plea being in the 
general Aﬀeirmative is faſafficient ,* pet if the Plaintiff reply and 
thew: a bzeach of one of the Covenants , which by his own ſewing 
is ndt anp bzeach , upon which the Defendant demurres; In this 
Caſe, judgment ſhall be given agafnff the Plaintiff; becauſe (upon , 
the whols.Reco2d) it appeares , that the Plaintiff had no Caule ok 
Acton ,-and it win be always intended, that every one will make 
| the beit of his own Caule, _. LE Alte 2 
Co.1.8.135.2, 6 An Debt to Aomtniſtratoꝛs upon Adminttkration committed by Admin 
in =- John 4 the Bilkc of R. the Defenvanr pleays Abminiftration"committep on. 
Neahams Calc to bimſeife by the Arch-Biſhop of Canterbury, becauiſs the Anteſtate 
| had bona notabilia, the Plaſntiff repltes, that that Adminiſtratton was 
repealed ;_ Jn this Caſe, becauſe the Wefenvant did not ſhew' tn his 
barre, that the Inteſtate had bona notabilia fn cerfaine? It wal be in- 
tended 3 that be had not bona nocabilia_fn divers Dioceſles, pet the 
Adminiſtration committed by the B. vt C. is not (in this caſe) voi, 
but onelp vojoable, | | 90 
27 
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the Common Law. 


27 It is not erpeced that Tenant by Statute oz Elegit, gc, ſhould a 
deed of the land becauſe they come to the poſſeſſion thereot᷑ by execution 
of Law, and againft the will of the terre⸗tenant; but Tenant by the 
tourteſte ought to ſhew a releaſe made to his wife, fo2 the law p2eſumes 
he hath both that and her in his power. | 

23 The lugge ſtton of the party being interted in Letters Patents 
raiſeth alwapes ſaſpicfon , becauſe the Law pꝛeſumes it is inſerted to 
woꝛk him ſome advantage: Do if the King by his Letters Patents 
grant White-acre , and Black-acre to I. S. with this clauſe, quæ quidem 

ræmiſſa, &c. à nobis concelata & detenta fuerunt, &c. This in judgement 
of Law is the ſuggeſtion of the Patent, and ſhall make the grant 
vold: Do in 19 E. 3. tit. Grant 58. the King by his Letters Patents 
grants licence to appꝛopꝛtate the Advowfon of D. to the Pꝛioz of C. 
quæ quidem advocatio non tenetur de nobis, and in truth the Advowſon 
was held medfately of the Bing: here, the licence was held void, foz (the 
Boke ſatth) the ſuggeſtion was falfe : vide plus ibid. 
29 Jf a Parſon oꝛ Utcar hath a penſion out of another Church, and 
the penſton fs with⸗dꝛa wne, oz another parſon takes oz clatmes it; in 
this caſe the Parſon 03 Uicar , that ought to have, may ſue toꝛ it in the 
Court Chꝛiſttian, and he ſhall not be Copped by a pꝛohibition, but ſhall 
have conſultations; Alſo upon the p2eſcription he map have a wit of 
Annuity foz it, at his Election ; but if he once bzing a wꝛit of Annuity 
koʒ it, he ſhall never after ſue foz it in the Court Chʒiſttan. 
30 : Af the Baron exchange land, and after die, if the Feme hath dower 
of the land taken fn exchange, ſhe ſhall nos have dower alſo of the land 
gtven in exchange, 

31 Vpon grant ot an Annuſty out of land foꝛ peares, foz lite, oz in 
fe, which clauſe of diſtreſſe, the grantee hath his Electon (it tt be behind) 
whether he will diſtraine, oꝛ bꝛing his wit of Annatty loꝛ it; Yowbett 
ff once he do either, he is fo ever after concluded foz doing the other: 
fo: the Law ſuppoleth he will make choiſe of that ; which tenvs to his 
beſt advantage, | 
32. Where a man is to have benefit upon an at, which is flrlt to be 
done by himſelle, and no time is limited, when it ſhall be vone, the 


+ Law ſafth that he map do it at his pleaſure, as if a man make a feof: 


ment upon Condition, that if be pay the Bo2ztgagee 20 l. that then he 
Wall re-enter, here fn as mnch as no day of payment is limited, the 
Po2tgager map pay it when he pleaſeth, fo2 he is to have the benefft , 
viz, the land again: So ik one grant to another that when he ſhall take 
his daughter to wife he will give him 20 l. in this Cale, becauſs no 
time is limited fa2 the taking of his daughter to wifs, he map take her 
when he wil: So fn Fogaſſaes Caſe in the Comentartes, in as much 
as the payment of the ſubũdie was to be made unto the Colledoꝛ upon 
the weying of the woad, and a time is limited fo2 the weying, the Law 
referres the time thereof to the will of the Collecoz, x | | 
33 Jn Wimbiſh and Tabbois Caſe fn the Comentaries one argu- 
ment to pꝛobe covin in the Femethere , was, becauſe he did not in an⸗ 
twering thit ſuft take ſach advantages, as the Law allowes in ſuch 
Caſes as vieu, eſſoine, andthe like , but fmmediately appea res, and 
ſuffers the Demandant to recover by nihil dicit: Foz the Law p3e- 
ſumes ( unleſſe there be covin , oz otherneglec 83 reffraint which can⸗ 
not be avotoed)that the party intereſſed will take all advantages, that the 
Law allowes , to make god his owne cauſe, which advantages are 
the birth-right of the fabjet, as Lands oz other Inheritance, ano 
when they are waved oz negleded, the Law implies covin, oz ſome 
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E, N B. 51. b. 


P.M. B. 149. n. 
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. | 33 3 
. = 24 The Ning grants lands to A. in tafle , to hold by Knight-ſervice 
Sa., A; makes nieaſe te B. foz 31 yeares, reſerving rent; A. dies, his ſon and Ic. 
: here ol kun age, and all this ti founv by Ofice;now here, as fo the King Prin,, ( 
'  thisleaſefs not of fo:ce , fo2 he ſhall have his primer ſeiſin, as of land in 
poſſeſſion : but after livery the LeC&@ map enter, and then if the iſſne in 
tatle atcept the Rent , the leafe fyaT bind him, fo2 the Kings primer 
ſeiſin ſhall not take away the Eledton of the tue in taile: becauſe it 
may be the Rent was better then the land, and ſo the Law will pze, 
ſume, that his acceptance tonded to his advantage, and therefoze he 
Co. ib. 46. b. 1. ſhall be bound thereby: In like manner Tenant in tatle makes leaſe 
and PI. 437. 4 afo2 40 years, reſer bing a Rent , to begin 10 pears after , Tenant in 
tatle dies, the fue enters and enfeoffes A. the ten peates expire, the 
tef& enters: now in this Caſe alſo, if A. accept the Rent, the leaſg 
is god, fo2 he wall have the ſame Glecton, that the iſſue in taile had, 
to make it god 07 to avoid it; But becauſe the lefſ accepts the 
Rent, the Law pzefumes it was fo2 his advantage ſo to do, and thers: 
foze thereupon ad judges the leaſe ſtill god, not withſtanding ſuch entry 
bol the hefre befo2e ft commenced, | 
Li, $.559, 35 I there be Lo2d and Tenant, and the Tenant take Feme, any 
after the Loꝛd grants the ſervices to the Feme and her hefrs , and the 
Baron accept the Ded: Jn this Caſe: after the death of the Baron, the 
Feme and her heirs ſhall have the ſervices, foz the acceptance of the 
died by the Baron is god atto2nment ; albeit the ſervices are in ſuf: 
Li. $. 573. pexrevyring the covertare : So likewiſe tt a man let land to another 
dz term of lile, and after 'confirmes by his ded the Eſtate of the Te. 
nant fo2 life , the remainder to another in fe , and the Tenant fo2 life, 
accepts the ded , thts is a god attoꝛnment in law to make the Eſtate in 
remetuver gov. 
Co. l. 3. 86. b.. 36 Every fine levied wan be intended to be levied with p2oclamas Fines 
in the Caſe of tfqngaccopding to the Statutes in that behalfe pꝛovtded, becauſe that 
Fines. fs moſt benefictal fo2 the Conuſee, 
pier 284, 59. 37. There were four Defendants in an Adiſe 02 plaint of thꝛ Mel. Allie. 
12 mages, thꝛe of them ſeverally undertake the Tenancy of the ſeteral 
es, and plead ſeveral barres , and to the refivue. Nul cor, the 
fourth takes upon the intire tenancy of all , without that, cc. and pleads 
alſo barre at large: In this Caſe, the Plaintife at his peril is to 
8 Vs Tenant, betauſe the law pzeſames , that he wil do it foz his 


"advantage. 


77 And therefore the Law believeth againſt the party 
whatſoever is to his prejudice. ; 
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* 
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Co. Inſt. : 1. 1 I one as P2ocurato2 92 Attozney to another pꝛeſent to his owne Puten. 

52. 4. 4. » he puts himſelſe out of polſefiion, becauſe it is his owne Beni. 
act, and the pzeſente comes in by the iuſtitutton an inductton of the 

. Dpfnary, 

Cob. 5 f. b.3. 2 If Tete at wilt 02 fo2 lite tot the land, any the leſſoꝛ determines cath 
bis Will, 02 vies, befoze the graine is ripe, yet the leſſ@ ſhall Leet w 
have it; becanfe in efther of the fad Caſes ; the end of the term is Cn 
yucertaine , either upon the Wil 03 death ofthe leſſoz, which cannot 
come within the tees power to pꝛevent : but if leſ(@ fo2 yeares 
who map know the env of the term, ſow the land ſhe ſhall not have 

Lit. 6. 63, The gratne; becauſe his term is cottain: And therefoze the Lam will 

Co. ib. 56a. 4. Attribute the ſowing of ths land to his owne follp: So if leſſee at wil 
low the ground with Coane xc, ant after he himſeife determines his 
will and refaſoth to occupte the ground: In that Cale, the —_— 
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460 The Reaſon of Maxg, 


purchaſe, and diſclaimes in the blond; here, the Plaintife ſhall hade a 
Mortdanceſter againf her as a Franger fo? the ws fe. 
Co. ib. 17e. b. 4 8 When partition is made by the two Barons isi the life time ot thetr ve 
Femes Copetceners, although ſuch partition be unequal, pet keis net tien. ** 
vod, but volvable ;; Foz if after the decente of&he bus band, the wity Fenec« 
entreth into the unequal part » eie zunto this Wan bind Infant, 
hex. anv_her. Nane (03 ever te ad, fame Law fan Itane; 
Co. ib. 171. a4 When his part is unequal, foz hy his entry at tun age the partition js 
made god foz ever. JJ... i Oy + OW 
Co.ib:174.b.3+ Aa man having Jlue two Daughters die ſetſed of 'F#@Mmple Coperne 
& 173, 2.3. & lands and alſo ot ag much fn taile, any the elvelt fifter fd! s the en. f kee. 0 
Lirr. 5. 260, & talled land fo2 her pꝛoper part, an the youngeſt ü ter enters ind the e 2nd ex 
8 ti mpie lands aud having iſſue aliens them to à ranger, and dies uu. 
this Caſe , the iſlue in tatle may enter into the intatled lands, and otcu, | 4 
pig them in Copercenery with her Aunt : fo2 it was the folly of the: 
eldeſt ter to take the entatled lands fo2 her part, -# * > 
Lie sac 2 49. Af.there be joint-tenants in fe , and the one granteth# Rent tam 
Co.ib.r 85.2.3 Sd out of his part, and dieth: in this Cate, the furvive2thal — 
holy the land diſcharged of the Rent: becauſe he clatmeth the ann 
bp,a;title paramont, viz. from the fitft feoffo2 , and not by his tompa⸗ 
+... - Hiſon; but here, ff atter the land is charged with the rent, the other jotnt⸗ 
3 ,.: | tenant accept of a relcaſe from his ompanton , that to charged te land, 
in tuch cafe, de ſhall hold the land charged with the rent,fo2 now by accep⸗ 
benen ſuchreleaſe he is not in by ſur vivo ꝛ chip, but from his companion. | 
C0.ib.204.2.2 The demand ofa Rent oz other ſum to take advantage'df a reentry Dennie 
oa condition bzoken ought(by the law)to be made (where no other plate Renn 


gutime is limited. fo2 the payment thereof ) upon the Land at the moſt weng 
potoztons place there (as at the toze⸗doꝛe gate; o2 the like J and at the din 
part of the day, ſo as the money map be conveniently numbꝛed be: 
Sun ſet: pet tt upon the day of payment thereof the lese 62fe- 
f bappen to met the leltoꝛ oz feoffo2 upon any part of the Land, 
Cot it he. not the moſt notozfous place) 02 at anp time ofthelaf 
| dap ( although it be not the laſt part, as afo2e-ſatd ) in ſuch tale if 
— 70 * 8 the Leo? oz teoſtoꝛ refuſe it, he ſhall not take advantage of a te entry 
0 5 1b. 02 Condition b2oken , as afoze-ſatd ; foz by fuch refuſal (being his 
one Act ) he hath barred himſelfe of that advantage. 72 
Co. ib. 202. b. 12 A. is bound. to B. to pap 10 l. ts C. A. tenders to C. and he re⸗ Payment 
-—*," -* Faſeth, in this Caſe, the bond fs fozfoſt ; fo2 ft ſhall be imputed the fracge 
folly. of A. to, undertake to pay it to C. of whom he had no power, to 
compel him to receive it. | | A 
Co. Inſt. p. 1. I At a man be bound to A. in an obligation with conottion to enfeoffe 0bliptn 
209. a. 2 B. ( who is a mere ffranger) befoye a day, the obligoꝛ doth ster to en- wit Cn 
Oo. l * 1 * .feoffe. B. and he refuſeth , the obligation is fo3fett ; fo2 the oblige; hath 0 ce 
in Beller Ca taken upon him to enfeoffe him, and his refuſal-cannot tatisfte the con- 
dition, becæuſe no feofment is made, but if the teotment had been (by the 
;£onditton ) to be made to the oblige, oꝛ to anp oxher fo2 his benefit 03 
bebte; in tuch Cale, a tender and retutal all fave the bond; becauſe 
bes himſelte upon, the matter is the cauſe, wherefoze the Condition 
tonld not be perkoꝛmied, and therefoze ſhalt not gihe himſelf cauſe of 
. 8&fon.ſoalſo if A. be bound to B. with Convitton', that C. ſhall enfeoffe 
P, Ju this Cate. i C. tender, and D. retule, the obligation is ſaved 
fo3 the obligoꝛ himſelf undertaketh to do no ac, but that a ranger ſhaſl 
— ſuch caſe tt ſhall be intended, that the feof- 
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he benefit of the oblige, 
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vounm to lecke B. (t he be in England) to make payynent oꝛ tender thereof 


doth nat limit any place in certain foʒ the payment there. 
„n „15. It feofment be made uyon condition ta pay money, and the feof- 
ia pa to the feoſtee an hole, a cup of ſilver, à gold ing, 92 the like, 
„ in;fullſattsfaction-of the . the other. retelbe it, this gov 
ien. pnongh , and as: ſtrong , as it he had received. the fam of monep, albeit 
ve ſuch boꝛle, ringe. os other thing was not ol the 70 part of the. value of 
the mont p: lo alſę not onely a thing in poſleſſion, but alſo athingtnact: 
an may be taken in ſatisfaction ot the money: foz if the obligẽ oz feof 


accept,a Statute oꝛ a bond in ſatigfacionof the mone vit is a god ſatif- 


on. 85 451 1:5 The bk ers ar daR 40" 250115 2 6 

e +346: Where the Conditian is fo; 20 J. the ablign2 oz feoffq3 cannot at 
n . the time appointed pay a leſſer ſum in ſatisfadton of the whole, becauſe it 

„ ty apparent 5; tbat a leſſer ſum of money canmet, he a ſatis 
„ grtaters but if the feoffœ oz oblige do at the day teteive part, and there- 

any ae make an acquittance under bis ſeal in full ſatistaaion of the whole, 
ivts- luthtctent, becauſe the ded amounteth fo an acqufifitice of the 
pole: Ho if.the obligoꝛ 02 leſſoꝛ pap a leſſexſum, £ither betdze the day. 
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tos the law p2eſames that it was ſo intended when the feoffoz oz oblige? 
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Litr, 8. 344, 
Co.ib.z12,b.4 


Co. ibidem. 


on of _ 


nt another place, then ts limited by the Conditfon, and the oblige o: 
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fepffee reteipethj it, this is a god ſstisfaction,_,., n. 
17 Where feofment is made upon Condition to gibe the land to the 
fegſtoꝛ and his wife and the heirs of their two. bodies, the remainner to 


lar ac 
m eſtate 
. life, 

Ade fpoſfoz die befoze ſuch Eftate made, the feoff& ought to grant the 


Jo the heires of the fcoffo2 in fe, and pet here „it the Feme acc ept of any 


= 


e Hog Nd ei 1 9 OF „, 
118 Dfficers that have no other p3ofit , hut a bare collateral f&, may 
be diſcharged at their Offices any ſervice , but yet thep ſhall have their 
ſe à and Where the ke iſſues oat of the p2cfits of the 1 grantoz 
cannot diſcharge them of their ſervice 02 attendance: but in all Caſes, 
where the Officer-retjnquiſheth his Office, and refuſeth to attend, he 
loteth his Dffice;fee, p20fit, and all, +5 &- r-þ, . as a 
lence of „ 19 At there he Lord and Tenant, and the Tenant is diſteiten, and 
le becattel of the villeitꝶ are taken: in this Caſe (by reaſon of the ptvity 
krices, wirt the 4 o andthe diſſeiſ@) the diſleiſe may compel the I. oꝛd to 
avow-ypon him; vet here, if the Loꝛd have befoze accepted the ſervices 
ol the diſteiſoꝛ, the diſſeiſe cannot enfo2ce the L029 to avow.upon him: 
o like wiſe, where a man have title to have a wait of efcheate it after- 
wards he accept homage oz fealty ot the Tenant, he ts barred of his wꝛit 
of eſcheate : It is otherwiſe of acceptance of Rent, ( fo2 that map be re- 
ceived by a Batiliffe:) unleſſe he avow foz it in a .Court of Recozd: 0 
lik wile it the K end accept the Rent by the hands of the heire of the dil⸗ 
teitoꝛ 02 of bis teoſtꝶ, becauſe they are in b title, this mall barre him 
of his eſcheate: Powbett concerning Avowries the ancient law is now 
altered by the Statute of 21 H. S. 19. which ſee, &c. eee 
Mlinageelot, + 20 Ik there be Lozd and Tenant , and the Rent is behind by di⸗ 
vers peares, and the Tenant make a feot᷑ ment. in te, if the, L02Þ ac- 
cept the ſervice ol Rent of the feof due in his time, be Mall Joſe the 
arr rages due in the time of the feofkoz: fo: after ſuch acceptance 
be not avow.upon the feoffoz,noz upon the feof, fo? the arrerages 
ncurred in the time of the feoffo?, arty; ads and ot 5. 
21 A man cannot be diſſeiſed of a rent-ſervice in grofle,arenf-charge, 
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00 land to the Feme fo life without impeachment of wafte, the reminder - 
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In Cate of fach Rents, ik che Lenant gibe u Stronger amp Releaſe, 
u nume of Afto2nment , and then the'right dwivr eolvatero wi nme 
„tuch releaſe is votd, becanſe an attozamient onely tan de ſich a u. 
n of fach a Rent: but K the Wonant of the Land pape | 
Rent to a Stranger, and then the right owner releaſeth to him, 
releaſe'is g, becante he thereby avmitttev himſelfetobount} of pol 


* 


* 
4+ 0 


22 A Tenant im talle dt a Rent / er bite , et. 02 fa reveriow;;/ 6 Tenantint 
rematnber in taile, xc, grant the kame in l with wartuntp, aud banel u. 
leaveth aſſets in Fe-fimpte, and dieth, this ts neither harre oz 'uſÞ Pn 
contingance to tbe iſſue in tatle, but de may vfffraine foz the Rent: 
ſervice , v2 enter into the land after the veceaſe of the Lenant tos u 
bat ff the ſas bꝛing a Formedon fn defeenver , and ther iby admit 
ſelfe ont of poſſeſſion, he ſhall dethen'barrev by the warranty and gets. 


Fo 


Co J. 3.85. a In the Caſts of Fines, 


Co. ib. 244. 3.1 
Hill. 1. Jac. 
Coram Rege, 
Rot. 60. inter 
Faire childe 
Plaintiffe and 
Gayer Defen- 
dant in tteſ- 


paſs, 


Co.ib.367.2.3 


Co. ib. 130 b., 


24 A Thurth Parorbiat may be vonative'e exempt from an vfnanep 4 cba 
jurtivintion, and the Fiicunibent may to the Patron ung nh an 
tothe Pzdinary,neftyer'can the-ozotnary vit but toe Patron, d. Com. . 
mtlltoners to be appointed by him, and ( by Liedetons — 2 | 
the Patron and Anrumbent may charge the glebe , and although 

tie bya Lap-matt, pet mcredaicusts not tepa die ol it, but an able 
Clerk infra ſacros ordines; fog albeft he come in by lay donation, My 
not hy avmilfton 02 inflitutfon , yet his funceon is fyttitual , nid ff tuch 
a Clerkeyonntive'be diſtarbed , the Putten Hall Yave a Nuxe lmpe. 
dic of thts/Charth dotiative , and the wit al faps Nudd permitet p. 
ſum prefencare ad *Ecelefram . 8c, and vectave the Tpectal murtet᷑ in 
— A — - ts allo of WN. Chaps, p 
onattye., and the like, and no laps wa rte to the Dodinitep, (ot 
except it be to tpecliauy pꝛovided in the | | 


LE K 


Patron et facha Church, Chantery, Chappsl, 40% Donative,, voth 
once pzefont tothe D2vinary , and bis Clerks is avinitted and tn 
tutev, tt ts now become preſentable , and never wan 'be-vorniftve 
after , and then atſoiaps ballmearre to the Ortinaty, as it un of 
other benen ces p2efetitable ; but a pꝛetentatton of tuen n —_— 
a Stranger, and avmiſſion and tnffitutfon thereapon , is mer 


votd, 
25 the Tenant make a leafe of the land to the Lowfo: peares , Scanio er 
02 the L02p be Guardian ct the Land, oꝛ have it by Statate oz Elegir, 1 
and then make feofment in tæ thereofto« Stranger: Mere, albeit as 
od: oc» tag aviſeiſta, yet herebythe 1.030 hath extinguiſhed 
26 


27 A 
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27 A. is bound with Condition that he and his ſon ſhall at any time 
onto after make better aſſurance of land ſold to B. B. tenders a wꝛiting unto 
| _ them, the ſonne being not lettered deſfres time to be avviſey-bf it; 
- which being dented , he doth not deltver it; In this Cale, albeit a 
man unlettered is faboured in the Law, ſo as it is not his Ac, if the 
wziting be not read unto him, oz rfghtly expounded, although he ve» 
liber it; pet here, berauſe A. undertwke that his ſon ſhould do it, and 
no certaine fine was limited foꝛ the doing thereof , the bond in this cace 
ts foꝛteit, fo2 the time fo2 doing of it was peremptoꝛp. | 

unle- - 23-A lay-man not lettered is not bound to veliver a dæd, if there 
| ſcales a be not a perſon pꝛeſent, that can read oz expound the ved to him in 
ſuch language as he underſtands, neither fa he bound thereby, i it be 
read 0} expounded to him in another manner, then the woꝛds and matter 
thertol impoꝛt, and it concernes the party, that ſhould take it, to ſe 
that done, if the party that ſhould deliver it require the ſame ; but 
{f the party, that ſhall deliver the wit ing re gutte tt not to be done, 
he wall be bound by the ved, although it be indited tontrarp to his 

meaning. . 7 | 
29 The King grants a leaſe of lands held of him by Copy to A. 
who allignes to the Copf-holver , the King grants the teverſton fn fer 
to B. the terme fo2 pears expires : here, the entry of B. fs lawfull ; foz 
ma acceptance of the aſſignment of the term, the copi-holv is deter⸗ 

m ned, 

ns 39 As tothe profits of the frank-tenement one fofnt-tenant may 
ejpdice pe judice another; fo2 there is a pitvity and truſt bet wixt them; and 
ther. therefo2e if one of them take all the p2ofits of the land, 02 all the Rent, 
the other hath no remedy ; fo2 the Law imputeth it to his ſollp to joine 
himſelfe- in Eſtate with ſach a perſon , as will bzeake his traft : 0 
likewiſe if there be two Loꝛds and a Tenant of land holden by Knight- 
ſervice, and the Tenant die his heire within age: here > the Lo2ds 
have Election either-to ſetſe the Ward, 03 to diſttaine fo2 the ſervices , 
and ſo to watve the Ward, as it is agred in 1 E. 3. But in this Caſe if 


* 


bold 
10 


| 5 a 
463. 


Co. lib. z. 3. b. 
Marſers Cale. 


Co. lib, 2. 3. 
Thoraugh- 
goods Caſe, 


Co.1.2.17.2,4 
Lancs Cale. 


Co.1.2.68. 2.3 
per Popham in 
Tocokers Caſe, 


one of them ſeiſe the Ward, and the other diftraine foz the ſervices, - 


he that firlt ſeiſeth 03 viſtcatnes ſhall bind the other. | 

31 If A. enleoſte B. of a Pannoz with an Avvowfon appendant upon 
Condition, that A. ſhall grant B. the Avvowſon during his life A. dies 
befoze he grants it: In this Cafe, the Convition is bioken: Foz 
when the feoff oz grant apon Condition is to make an Eſtate to the 
feoffo2 03 granto2 and no time is limites to the dding thereof, regutar« 
iy it is true, that the feoffee hath time to do ft vur ing his life, it the 
feoffoz oꝛ grantoy do not haſten it by reque, ſoꝛ upon requeſt amm a 
day 02 time limites, when he will have it done, the leo 03. gzantes 
ought to do it accoꝛdingly: but ff no Nequeſt be made, and the teotkc 
oz grant, who onght to perfozme the Condition, die, in this Cats 
the Condition is broken: fo2 he hath not perfo2me> the Conditton 
within the time pꝛelctibed to him by the Law, Which was during his 
life, But this generat Rule admits ſome oxceptions, which never: 
thelefſe are agreeable to this Paxime, foz ta this Caſe of an Avvowſon 
A. hath not time during his life , albeft no requeſt be made, but aiſo 
upon this contingent,, viz- ff ns avoyvance fall in the meane time; 
foz if thegrant& Ray until an avoytance fall , then ipſo facto the Convt- 
tion is b2oken ; foz then B. cannot have the whole effec , that by the 
re-grant he ought to have > becauſe that is, to have all the pzoſentations 
during dis lite, e the Advvowfon ts become in another pilght; then it was 
in beto de: So tt A. enfeoffe B. the 1 of May aon coritton that he wan 
grant to . an Annufty oz Rent during his is pxyabls — 


ent 
Condition 


Co. l. 2. 78 b. 4. 
&c. in the Lo. 
Cromwels Ca. 


The Reaſon of M ax. 1% 


and La. da. in this Caſe the feoffee hath not time during his life. to made 
tits grant, but ought to do ft befoze Mich. foꝛ otherwiſe he hal not 
have the Annaity oꝛ Rent during his life, and it may be colleced upon 
the Boke of 14 E. 3. tit. Debt 138- that in Caſe of the grant of a rent 
he hal not have time during his life : Likewiſe ff two not married be 
enfeoffcy upon Condition to re-enfeoffe the Donoꝛ o2 feoffo2', xc. and 
one of them die: pet the other may perfozm the Condition; hut if te 
that ſurvives hath a_wife, then is the Condition b2oken : fo2 if he 
made the re-enfeofment , pet ſhall his wife be endowed: Amd in al 
theſe Caſes and the like the Law imputeth it to the Laches and fen of 
the grant > that he will not perfozm the Condition, while he may, 
and believeth again him theſe and the like things done to his owne pꝛe⸗ 
Co. l. 3. 65.b. 2. 32 Ik he, that hath a Rent-ſervice oꝛ Rent ⸗ſecke, accept the Rent = 
in Penuants due at the laſt dap, and thereof make an acquittance, all the arrearg- d 
Caſe. ges due befoze are thereby viſcharged , and ſo it was adjudged bet wirt 
Hopkins and Merton fn that Common Place, H.Rot.950.Vide 10 El. Dier 
271. But there the Caſe is left at large; with this alls agræs 11 H. 4. 
24. & 1 H. 5, 7, 6. But note, that the barre to the avowꝛie onght to 
be with concluſton of judgment, Si encounter ceſt fait d'acquittance il 
doit faire Ayowry, as appeares by the Rzco2d of 10 El. and he ought 
not to demand judgment ſi action. 
' C<,ib.66. 2.4, 33 If there be Loꝛd and Tenant by Knfcht-ſervice , and the Te. Ace 
nant enfeoffe his ſon and heire within age by Colliſion : Jn thts Cafe, ſhall log ü 
if the Lozd accept the ſervices by the hands of the feoff& , he ſhall loſe . 
the ward; foz the Statute of Malbridge cap, 6. making ſuch feofment 
by Collnſton votd and of no effec as to the Lozd, if the L025 will affirm 
the feofment and watve the benefit of that ac by acceptance of the feoffe 
fo2 his Tenant, he ſhall thereby parge the colluſion, and therefoze veſer- 
veth to loſe the ward. & 
Co.14.1.2.42 | 34 B. enfeoffes to the ule of.himlelfe fo2 life, remainder to his wife zo nne 
be 4. Vernous foxitfe, with Convition to perfozm his laſt will aud fo2 her jointure, bey afdom 
| Caſe. and dfes, the wife enters, agrees to it, and after bzings her watt of 
dower; In this Caſe , ik after the death of the husband the wife accept 
of that conditional Eſtate, ſuch acceptance Wall barre her from having 
nower : fo2 albeſt dower at the Common Law (fa liew whereof a join⸗ 
ture is grauted ) be an abſolute Eſtate foz lite, pet in as much as an 
Eſtate fo2 life upon Condition is an Eſtate k oz life, it is within the 
wozds and intent of the Statute of 27 H. 8.10. to barre the wife ol her 
dower, ff after the death of her husband ſhe accept thereof: Soifthe 
husband enfeoffe to the aſe of bimſelfe fo2 life, the remainder to the uſe 
ol his wife durante viduitate fo2 her jointute, this is an Eſtate to her fo: 
life , and cannot deter mine without her own Act , and therefoze a join- 
ture alſo within the Statute , if after the husbands death ſhe accept 
thereof, 
Co.1.4: 9.b.2. 35 If there be Loꝛd and Tenant by fealty and Rent, and the L02d Rent n 
in Bevils Ca. grant over the fealty ſaving the Rent , 02 if a man make a gilt in tatle made Neu- 
o2 leaſe foz life rendzing Rent, and grant over the reverſion, except ſc 
the Rent, in theſe Caſes, the nature of the Rent, fs altered by the 
parties owne Ad: and therefoze the ancient ſeiſin, when it was 
Rent-ſervice,wtll not in ſach caſe ſuffice becauſe bp his own ad the nas 
ture of the Rent is changed, neither can he have fo2 it an Aſſiſe as of a 
Rent-ſecke, becauſe he was never ſeiſed of anp ſuch Rent. 
tary, 1:46: there be Lozd and Tenant by fealty and twoſhilliings Rent, Rent by i. 
= 3. Ca, andthe Loy by encroachment ( viz. by the voluntary payment) of the coachen 
Tenant)happens ſeiſin of moze Rent then he ought to have, the 2 
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the Common Law. 
ſ<#f'trot ( in avow2p)) avoid ſach ſeiſin hav by accroachment,, unleſſe 
be in ſome; 7 alas! ith fee ubi ſupra, * OP ER Hs 
EK. hath Kent-ſervice'o2 Rent-charge in fe 02 fo? life; and 
ent ts arteare, and after A. grants over the Rent to another 
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Fenant uttoznes, and after A. dies, his Executozs are not 
the bzanch of the Statute of 32 H. 8. 37. which gives power to 
Executoꝛs, xc, to recover Debt due to the Teſtator at the time of his death; 
toz by the grant over the arrecages were loft, and were not due to the 
Teftatoz at the time of his death: And therefoze when the Teffatoz 
byhis own Aa in hes lite time had diſpenced with the arrerages, the 
faiv.Act Sees no remedy to recover them, 

38 Ika Feme ſole ma 


„ 


a Mill, and after take Baron, this is a re- 


- bpotatton thereof :'fo2 the making of a Will is but the Inception there⸗ 


of, and it takes not any effec , until the death ofthe Deviſoz : be- 


-/” canfe omne Teſtamentum morte conſummatum eſt , & voluntas eſt ambu- 
latoria, uſque ad extre mum vitæ exitum. And therefo2e it being no perfect 


Mill when ſhe takes Pusband, and after marriage her Mill being her 
Pasbands and ſubjeu to tt, by taking Yasband the hath wholy revo⸗ 
kedthe Mill fozmerip mave, | 1a 
39 A. deviteth Land to B. till $00 l be raiſed fo2 the p:eferment of 
his daughters A. dies, C. being heire conceales the Mill, and enters: 
In this Caſe, B. ſhall have allowance foꝛ the time, that the Mill was 
concealed ,- and that time hall not be accompted parcel of the time foz 
the levying of the money: But if B. had ſurrendzed to C. upon Con⸗ 
vition > and had entted fo the Condition bꝛoken, that ſhould have 


bin atcounted parcel of the time, foꝛ that was his own Ac, 


I. 


ent, 


J At the Common Law ( befoze the Statute of Gloceſter cap, 3. 
6E. 1.) no remedy lap fo2 waſte (either voluntary oz permiCive ) a. 
gainſt Leſſee fo2 life 02 yeares , becauſe the Leſſe hath Intereſt in the 
Land by the Ac of the Lefo2, and it was his fol to make ſuch a 
teaſe; and not to reſtratne him (by covenant , condition, oz other: 
wile )from making waſte: And koꝛ the ſame reaſon it is, that at this 
day Tenant at win wall not be pantſhed foz permiſſive waſte: but 
fo? voluntary waſte, he may acco2ding to Littleton fol, 15. 

t A. demiſeth the Pannoz of D. to B. fo2 30 pears, except the under 
wd growing upon it, and after demiſeth the unyerwod to him foz 
62 pears without impeachment of waſte, afterwards B. accepts a leaſe 
of 30 peares of the Pannoꝛ after the exſpiration of the firff 30 pcares; 
In this Cale, becauſe the demiſe of the under wor did not ſeyer it from 
the Þanno2 (the intfre franktenement notwithſtanding ſuch demiſe 
remaining fil! in the Lefſoz ) by his acceptance of the lait ieafe foz 30 
years the fo2mer two leaſes were ſurrendzed, and ſo (by conſequent ) 
if afterwarvs the Lefſe commit waſte, he is ſubject to an Agton 
lo it, - : | 5 W 

42 Ik a man be bound to make another betoze ſuch a time ſuch a re- 


% leaſe, as the Judge of the P2erogative Court ſhall deviſe ans appoint: 


In this Taſe , it the Obligoꝛ de not onely the firſf Act, but likewiſe 
pꝛocure the Judge to deviſe and pfrec the releaſe befoze the time limi⸗ 
ted, the bond fs fozfeit; koꝛ in as much as the Judge is a ſtranger to 
the Condition, and the Condit ſon is fo? the benefit of the Ram 
the perloʒ mance thereof hall have his obligation, he hath undettaken to 

pertoz me it at his perilt. „ 
4; Ma man be beund to make to another a futtictent and lawfal 
Eſtate in certain Lan by the avvfe of I. D. At he make an Cate to 
him atcoꝛding to the ap vile of I. D be it ſufficient oi not, 02 02 
not lawful, yet he ſaves the 3 fo if it be in ſufficient 02 
22 9 0 uns 


Co. l. 4. 30. b. qa: 
in AudrewOg- 
wels Caſc: 


Co. 14.6 1. a. 1. 
in Forſe and 
Hemblings ca. 


Eo. 14. 8 i. b. 3. 
Sir Andrew 
Corbett Caſe. 


Co. I. 5. 13. b. 3. 
in the Coun- 
teſſe of Shre- 
Wesheries ca⸗ 


Co. lib, 22 ü f. 
Ives Caſe. 


Co. 1: 52. b. 3. 
Lambs Caſe. 


Co. ibidettic 
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uniawfal ,- the Ohligs may thanke himſelſe , to make choite of ſuch a 
man, as could give no better dfregfon, Fuit dit. | 
Co. l. 5.33-b.4- - 44 A atter the death of a man, none takes upon him to be his Exe: Excaxia M 
in Reader ca. cutoz, on ił be dies inteſtate, none fakes out letters of admintſtration; his o. 
Jn ſuch Caſe, ik a ſtranger uſe the gods of the dead, o2 takes them wrong 
into his poſſeſſion , which is the office of an Executoꝛ oʒ AdminiCrataz, 
ſuch ſtranger may be charged as Executoꝛ of his own w2ong ; Foz the 
Co.ibid.z4.a. Creditoꝛs of the dead perſon have not in ſuch Caſe any other, 'againf 
whom they may bzing their actions fo the recoverp of their debts, oz 
albeit there be an Erxecuto2 that Adminiſters, yet if the ſtranger take 
the gods, and clatming to be Executoz papes debts , and receives 
debts, 03 pays Legacies, and fater-medle as Executoꝛ, in ſuch Cate 
alto by ſuch exp2eCe Adminiſtration as. Executoz, he map be charged f 
as Executoꝛ of his own wong. Vide Dier 166. 10. 1. El. 
Co. I. 5. ig. a.3 45 Ik the Leſſoz demands Rent of his 1 efle accozding to the Con-. 
in Mades Ca. gition of re-entry , and the Leſc pay the Rent to the Lefſo2, and he bunter 
recetwes it and put in his purſe oz packet, and after upon reviewing 
thereof at the ſame time, he finvs amongſt the money, that he had re⸗ 
cefved ſome counterfeft pieces, and thereupon refuſeth to carte away 
the money, bat re-enters fo2 the Condition bꝛoken: In ſuach Cate, 
it is ſaid it was adjudged bet wixt one Vane and Studley, that the entry 
was not lawfal , foz when the LeCo2 had once receives the monep, 
it was at his peril, and after ſuch allowance, he ſhall not take ex- 
ceptiqn to it. 3 
Co. lib. g. 116, - 46 A Feme Copi-holder ot certain land ; durante viduitate ſua, at- 
*,7. Glands toꝛding to the Cuſtome of the Mannoꝛ ſowes the Land, and befozethe 
Cafe, ſeverance of the graine takes Baron: Jn this Caſe the Lo ſhall have , 
the graine: Fo2 albeit at the time of ſowing the graine, the Eftatg 
ofhis wife was uncertain, and although her Cate determined by it 
mitat{an., and not hy.copitton, either in ded (as in Cafe of re-entrp) 


02 fn Law (as by fozfeiture ) yet becauſe it determined by the Aa of 
the Leſs hr fl the Lo ſhall have the graine and not the Baron: 
Do it a Feme ſeiled of 


tt a Feme of land (durante viduitate ſua). make a leaſe fo2 pears, 

and the Leſſe ſow the land, and atter the Feme, that made the loaſe, 

takes Baron; here, the Lee ſhall not babe the graine: fo2 albeft his 

CEate is determined by the Ag ofa ſtranger, pat he ſhall not be ( as 

to the W in a bettet Cale, then hits leſſoꝛ was, and the law imputes 

{t to his. follpto depen upan lo fickle: a thing as the will of a woman, 
eſpecially, in polut of marr tage. . | 
47 N Tenant at will ſow the lann, and after the will is determi⸗ Tedur 
2ed., the. Leite wall have the graine, but if the leC& himtelte de- vil on: 
termine the win hefoze the ſeverance of the graine, he ſhall not have err 
them; becauſe he hath determined his Intereft by his own Act: Soff 
Lefſo2 at wif be ont-lawed, whereby the wil is determined; Jn this 
Caſe,, the King hal have the pzofits , and the Leſſee ſball enjoy the 
oraing ; gut if Lede at win be-out-lawed, whereby the wil is deter- 
288 ch Cale the King ſhab have the graine, Vide 9 H. 5. 20, & 21: 

s- 15 > 

Co. ib. b. 1. 43,Jfaicale be maps to Baron and Feme during the coverture,and the Cn f 
Baro ſo the land, and after ther are diveꝛted, cauſa præcontractus, divorce. ior 
the Baron man vate the graine aun not the Leffoz ; fo2 albeit the ſuite 
is the Act of the party, vet the ſentence, which dillal ves the marriage. 
is the judgement law , Et judicium redditur in invitum, but it a leaſe be 
maze to oue until he make wafte, and he ſom the grain, and after make vb 
wake, he ball not havz the grains. Vide Max. 30. 34. | 


49 In 
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„ 4 Jn Debt upon an Obligation ef 10 1. the Plaintiffe pleades, — 1 b. 
eee that one-F. was bound. by the ſame D@d with him , and each of them pe Cafe. 
un bes in the whole, and that the Platntiffe- made an ac quittance to F. bear? 

ing date befoze the obligation, but deltvered after , by which acquſt⸗ 

tance he acknowledged himſelfe- to be patd 20. in full ſatisfaction of 

the 10 l. and this was adjudged a god barre ;/foz it a man will. ac« 

knowledge bimſelfe- to be ſatisfied by Ded, this is a god barre 

without receiving any thing. Vide 36 H. 6. Barre 17. 12 K.. 2. 

Barre 243. K 10 H,7 +Pet-payment-of a leſſe ſum in ſatisfaction of 

a greater is not god ſatisfaction, becauſe a lefler ſum can by no. poſ- 

fibilfty.be ſatisfaction fo2 a greater. $4 3 


50 It one hold his land of his L ond by an intire annual ſervice; as a Co. l. c. 1. b. z. 
Spurre, Hoꝛſe, o; the like, and after ſels parcel thereof to-ansther , n Pen; 
in this Tale the aliene ſhall holy by the ſame inttre ſervice, becauffe 
tuch inttre ſervice. cannot be appoꝛtioned, and the land is tete red by 
his owe Ad: So alſo it in ſuch Caſe the Lozd purchaſe parcel of the 
tenancy, ſuch inttre ſervices are gone, in like manner as ff the Lozd 
had releaſed his Defgnio2y tn part of the tenancy ; becauſe he hath dil 
charged part of the land by his own at. ep 

51 +When a witt abates by default of the Clerke, as foz falſe Co. l. C. 10.4. 4 
Latin, variance „ oꝛ want of fo2me, oz elſe by the Sheriffeg- in Spencer; 
fault, fo2 want of god ſummons , fn ſuch Caſes. the Demanvant. Caſe. 
wal have the benefit of a new wit by Journeys accounts ; but. if 
the firſt wit abate by the default of the Demandant htmlſelfe ; as by 
his mil-infirmatton of the name of the Tenant , oꝛ of the Towne, ec. 
there the Demandant ſhall never have a wꝛit by Journcys accounts. Vide 
Der 55/7. 34, & 35 H. 8. | DEL NE 
, 32 Ik there be two foint-tenants in T, and one of them Co.1.9.79. a. 4 

. grants a Rent-charge in F& » and after releaſeth to the other: in che Lerd of 

Jn this Caſe , albeit to ſome intent he, to whom the releaſe is ons Ms 
made, is in by the firſt Feoffoz ,.and no degree is made betwirt. 
them, pet as to the grantæ of the Rent-charge, he is in under he 
jotnt-tenant , that releaſeth, and he, that ſurbives, hall not. avols 
tt after the death of him, that releaſeth, fez he that ſurvives;hp Ace, 
teptance ot the releaſe hath depzived himſelfe of the way and meghs. . 
to apoio the charge; becauſe Jus accreſeendi (the right Curvioothip) tas K-17 
the ſole mean to avois it, and that right is taken away by the releaſe... _” 
le ;, 53 If. a Auare Impedit within the ſix moneths a foz falſe = Co. 1. 7.25. b. 
tin; inſufficiency of fozme 02 miſ-naming of ths Platntiffe oy Dex. in Sir Hugh 

. fendant (tt the Plaintiffe confeſle it) the Defendant ſhall not have a Pom Ca. 
wait to the Wiſyop but the Plaintiffe may ha ve a new w2it of Quace . | 
Impedit, fo2 that map be the Clerks fault ; Yowbeſt, in ſuch Caſe: if 
the Plaintiffe be non-ſuit after appearance , diſcontinue his ſuit. 02 
be made Knight , hanging the wit, theſe are peremptozy > and there⸗ 
upon the wꝛit wan abate., and the Plaintiffe ſhall not have a new wait, 
becaafe they are done by his own Ad: and in ſuch Gaſes the Detendant 
ſhal have a wzit to the Biſhop, 11e. ib egs 

54 Ak a man be by bound obligation with Condition to Tany to an Co. l. 8.12. b. 4 
Arbitrament to be made befoze Michaclmas , and befoze Mich ha viſ- Finyors Caſe 
charges the Arbitratoz to medle with it: in this Caſe , albeit the obli. 
$03 map by ſuch diſcharge retract the power ſo.gtpen tothe Arbitra- 
toz , ſo as no Arbitrament may be made, yet the obligation is fo2tgit 
and is ſingle without a conpitton; becauſe the oblige; by his own aa bath 
made the Condition of the obligation ( which was indozſed fo; his owns 
benefit, viz. to fave him from the penalty of the obligation) impoſithls to 


be perſozmed , and (by conſequence) the obligation is becoms ſingle; 
Dooz2 and 


. 
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and without the behellt oz ayde of any Conditfon, fo2 that he hath dif. 
able bimſetfe ke —— it: In like manner, if one be bound in an 
* Hbifgatfon wfth'Convitton - that che 'Dvligo2 ſhall give licence tothe 
Dbilge by the ſpace of 7 peats fo carrfſe wod, dt. In this Cate 
alfs; albert he gebe dim licence > vet it he afterwarys within the 7 years 
counternmam ik oi viſcharge the Obligee ; the Obligatton is fofett, 
Co.1.8.52.b.3 5 Au man be bound in an Dbiigatton to obſerve the arbitrament |, l. 
in Frances ca. gf I. . And I. S. makes the arbitrament. In this Caſe, if the Obi. 
x03 neclecs to ingatte after tt to know whether J. S. hath made an arbſe 
R 0270, and fo? to ant of fach inquiry omits to pertoꝛme tt ; the 
Obligation is fo:feit;foz the Obligos dught to take notice thereofat his 
peril, becanſe he hath bound himſelle to it, and in uch Cate no notice is 
tequiffte to be given unto him, as it is held in 1 H. 7.5. 43 
widem b. 4. 56 Ala man be bound upon Condition to accompt befoze an Andito: 
to be alligned by the Obliger, when he ſhall be regutred thereunto, 
and to pap the àtterages found upon fach atcount : In Debt-bzonght 
upon lach an Odligatton the Obligoꝛ ſhall at his peril take not ice of the 
arrerages found befoze the Anvito2 : fo2 he having bound himſelfe to 
Tatfsfie them, ſhall alſo (without notice) inqutre after them to know 
what they are, becauſe he hath bound himſelfe to it, and if he do not 
dis ObUſgatton fo2 fach neglect is fo2feft : And ſo it was avjudged per 
Curiam in 18 E. 4. 18, & 24. And there Brian, Vavaſor, and Catcsby, 
. ar foz Law; andfatd it had ben fozmerly ſoavjudged 
8 e B. R. * n n. . 
Co.1.8.36.41 57 A Commiſſionof Aemtnickration granted by the Biſhop to the Obliguin 
in Sir ſob;  Dbtigo2 ſhall not extinguiſh the Debt, but the Debt ſhall remaine: lea 
X a alia if the Oblige make the Ooligoꝛ his Exicutoz, this. is a re, — 
zehn Law or the Dobt, becauſe tt is the Aa ol the Obliger himſelfe, n . 
aid weth this acto zds 8 B. 4. 3. & 21 E 4. 2. b. $0 likewtſs, if a Feme *' | 


Lat ol the debt, becauſe it ts by the Ac of the oblige her ſelfe., any 


# +4 


Co 1.9,10*a. 3» 


5 4 * H. 22 5 7. 0 4 
Downans Ca, © ene 27 — of A fubſcave 


A a recovery be ſuffered without conſideration 92 limiting fo 
bhaFaſes , it wal snure to the uſe'of the recovery and bis heirs; never m ind 
ee the recover may afferwatos by a ſubſequent indenturs direc cf apa 
other" ſes thereof , and that wal enure by way of effopet agatnft the rccorcn, 
ecovere and his heirs : fo2 , albeft by ſuch a recovery the ule ts veſted 
in the recoverc vet ſuch a declaration by a ſubſeqvent indentute, 
3 Wan devetz tt, becaute the covenant thereof is the recovers owae At, 
Sn. In a wit of Dower the here of the Baron may plead detainer of boxer la 
Anze Beding- theebfvences,howbetr-if the hetre have delivered the charters ta the Peme ner o 
feilds Caſe, CG not x7 detainment thereof : becauſe the Feme hath them by rer. 
Oo. l. 5. 32. be 60 The Ozdittaryozhis Deputfes 02 Commiſtaries may ſeiſe the an Ou 
Hen ſioes Ca. gods of "the erton detealed without being quetttoned fo the ſame: fu. 
yet if they mevltd* with the gods and payed not Debts, an action lap 
* them at the Common Law befoze the Statute ot Weſtm. 2. 19. 
er mhlebtinder d) ts nothing elle bat un acktrmanee of the Com mon Law. 
. 1. Jb. 3. 2 In Lrefpaſs againft two, ffthe Jaro2s find one guilty at ont In Tab, 
* —_ time, and the other at another time, there ſeveral damages map be be! 
90015 Call. rapes; but if tue Phaintie hinilelfe confene, that they committes cas 
telpats ſeveral; there the w3tt ſhall abate : and ſo obſerte the 
R dir theAriding of a Jurp, and the confeſſion ot the party, 
"He becaqſe this is h n Act, but that the Act of the Jurozs, Ro 
N. 5. 1. . 8% If there be/Lofvanv Tenant , and the Tenant payes the Low 24" 
a greater Rent, then is due to him, and that voluntarily withont cos then i wr 
5 herſion jugifable 


Indentue 


Atze take the obH{goz02 one of the obligozs to husband, this is areleaſe 
7 


1 


the Common Law. 
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ob nn | 2 
% Nent, map diſtraine the Tenant foz ſach ſurpluſcage ot Rent, and 
: ths-Teonant cannot avoty the Lov in his avowzy ;, becauſe of the 
ſetun, which the L oꝛd had of ſo much Rent: .Þ t he maꝝ have 
reme dy by the wait ol Ne injuſte vepes, grounded upon the Statute ot 


ſckmes. | 9 289 

aue by g 63 Ju a wit of Entry ſur diſſeiſin, if the oziginal wait wants theſe 
act, $9020s:, uam clamat eſte Jus & hæreditatem ſuam, it is erroꝭ, pet it᷑ 
the Wonant admit the mit, and pleads to the acion and loſeth, he 
ſhall not aſſigne this deianlt in the w2ft foz erroz , becauſe he hath ad⸗ 
mit ed the wꝛit by his-plea : So likewiſe in a wait of detinue of Char⸗ 
ters, ik the Platuttie in his Count declare not the certainty of the 
land, ft ts a juſt caaſe at erroꝛ; vet if the defendant admit the Count 
god and pleads to the Action and loſeth by judgment in a wait of exroʒ 
faced by him , he ſhall nat Alligne this default in the Count foz 
erro2 „ becanſe he hath admitted it foz god by his Plea; Tamen 


they 


. 


LP A man may have an Aſſiſe gf darrein preſentment, albeit neither 
he noꝛ His:Anceſbozs-p2efented.to the laſt avoidance ; As if Tenant fo3 
life 02 years, 02 in Dower 02 by the courteſte ſuffer an uſurpation to 
the Church, ic. and die, he tnreverſion, that is heire to the Anceftoz, 
that las p2eſented wal have an Aſſiſe of darrein preſentment, if he be 
diſturbed; But it a man pꝛeſents and after grants the Advowſon foz 
lite to another, whoſuffers an uſurpation (oꝛ two, 03 thꝛe uſurpa⸗ 
tions) and dies; In this Caſe, at the next avoivance he in the rever- 
ſton chan not have an Aſſiſe of darrcin preſentment, if he be diſturbed to 
p2eſent , becauſe the L elle was in by his own Aa: Dowbeit his 

map habe it, but that is by the pꝛobiſion of Welt, 2. cap. 5. Mo like wile 
fta man pꝛeſent to an Advowſon, and alter let it foꝛ term of pears, 
and then the Church becomes void, and the Tenant foz peares pꝛe- 
fents ; and after the Antumbent dies; and the Lefſo2 pꝛeſents and is 
dilfarbed; in this Cale it tæ mes the Leo ſhall not have an Aſſiſe of 
darre in preſentment; cauſa quà ſuprà : And the termer fo2 years pzeſented 


in his own right. | 
dy | - 65 Ia man hath Chappel:02, Chanterp Donative, and he pze- 
-" ſents once to the Dzvinary bis Clerke to that Chappel oꝛ Chantery ; 
In this Cate, he wall never make Col ation afterwarvs, but he ought 
to pꝛeſent to the Biſhop , and if he p2eſent not within ſix moneths, 
we Dꝛdinary ſhall habe advantage of the-lapſs. - 2 
68 Ma Parſon receive Rent qr fealty of the Tenant foꝛ the land 
altenev by his P1eveceſaz,he ſhall not have a juris utrum during his lite, 
bat his Wucteſtoʒ ma ha ve it. _ | 
67 Ik the Recogniſoꝛ enfeoffe a ſtranger ot one parcel of the land 
charged, and ltkewtſe enfeoffe the Recogniſe of another parcel thereof, 
and afterwards the Retogniſe ſues execution againſt the Recogniſoz 
and the other feoffee.; In this Caſe, the feoffe ſhall have an Audita 
qutetela acainft the /Recognfſe, and thereby diſcharge his land, be⸗ 
tauſe the Recogniſee hath diſchargen his parcel of the land by his owne 
a. __ | 


68 It a man be impleaded in any Adion, in which he may vouch the 
party, againſt whom-he-hath a warranty, in ſuch Caſe, he ſhall not 
have a warrantia cartæ againſt him, but he ou ght to bouch him to war- 
ranty, and it he vouch htm not in ſuch Aaion, he ſhall never after ha ve 
any agton of warrantia cartæ againit him to maintain his title, 


KFT 


69 If 


" - Magnis/Canta cap. 10. hut befoze that Statute he had no remeng, gs it. 
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berllott ot vilfrelle : here , the Load. having gained ſeiũn of te much 
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470 The Reaſon of Max, 
= NB k, 69 Mther? Load and Tenant, and the Tenant make feofment Fo 
NB... colinſton and the L02d accept the ſervices of thefeoffee ; In this Caſs, Lulu 
the 403d ſhall not afterwards have the wardſhip of the Tenants betr, 
noꝛ averre the Colluffon, * 
F. M. B. 44.o. 576 Ak a man be intitled to bade a wilt of Eſcheate , and he accepts 3. 
the homage of the Tenant; in this Caſe , he wan not have a wait of barre, 
Efcheate agatnſt him afterwards , becauſe he hath accepted him fo2 his Eſcheare 
Tenant; So alſo it femes reaſonable , it he accept fealty of him, that 
in ſuch Caſe alſohe ſhall not have a wait of Eſcheate : Mowbeit, it is 
not ſo of Rent; becanſe the fo2mer are ſolemne ſervices, which the 
law reſpects moze then Rent, Vide fupra Max. 91. Pl. 19. | 
Pl.Co.66.2.2. 71 Mhen a man demurres, he is to do it generally , and not upon Pleadis 
in Dive and any ſpetial matter: toꝛ other wiſe he is tied up to that ſpectal matter, and ſpecialder 
— ond cannot take advantage of any other ertoz oz delault in the declaration 
; .._ v2 other pleading : And therefoze in Dive and Maninghams Caſe in the 
= Commentarfes, where the Defenvant concludes , unde ex quo ſcriptum 
prædictum non fuit factum ſub tale conditione , quali per Statutum fieri de- 
beret, & petit judicium, Mere, thts ſpettal concluſion hath ſo ffratghtned 
the Defendant, that if the obligation were void koz any other cauſe, 
then what is menttoned in the concluſion, the Defendant could not have 
benefit thereof by Order of Law: So alſo in 34 H. 6., (which is there 
alls quoted ) where one de viſeth a reverſion of a Tenant fo2 life to an. 
other fn fee , per nomen omnium terrarum & tenementorum, quz in mani- 
bus le Devifor ad tunc fuerunt, andthe hetre of the Deviſee bzings an 
Action of wafte , reciting in his count the ſpectal grant, ut ſupra. And 
the Defendant ſatth , ex quo pro narrationem prædictam apparet, that the 
Deviſoz did not deviſe the reverſion , but by the woꝛds, ut ſupra, and 
the "Tenant foz like then held the tenements , and that nothing of the 
reverſton by the general woꝛds paſſeth to the Deviſce > and ſo he de⸗ 
mands judgement, tc. And thereupou the Plaintiffe allo demurred: 
And there it was held, that in as much as the Defenvant had demur⸗ 
ted in a point in ſpectal, and hath reherſed the canſe of his demurrer ; 
that ff there w:re anp other matter in the declaration; whereof the 
: Defenvant might have advantage, he could not take any benefit oz a8 
vantage thereof, 5 
PI. Ce. 54 b. 71 Jn a count oz detlaration, if the Plaintiffe recite a Statute, 
— — * wylch he needs not do (being a general Statuts, wheresf the Juſtices 
crobes e, ate bound to take conuſancs) in tuch Cate, it he mit- rectte tt (as in 
the date oꝛ otherwiſe ) his count ſhall abate ; fo though it was not te⸗ 
quiũte to recite it, pet he making uſe thereof by wap of recital , he ought 
to recite it as in truth it is; becauſe then he hath. grounded his anton 
upon the Statute by him recited ,” where it appeares to the Court Jus 
-. dicfalip , that there was no ſach Statute at that time, and ſo he hath 
abated uta count by his own ſhewing; xc. | 
Co. Inſt.p.r. 73 Affeofment be made upon Condition, that the feoffo2 ſhall pay 
% . 2. acertatne ſum of monep at ſacha dap. ec, if tender of the money be 
made accoꝛdingly, and the feoff& refuſe to receive it, by this the fe- 
offoz and his hetres map enter, ec. And then the feoffz is without re⸗ 
med to recover the money at the Common Law ;' becauſe it was his 
folip, that he would not receive it, when he might: So if an obliga⸗ 
tion of 100 l. be made with Condition foz the payment of 50 l. at a day, 
tt. and at the day; the obligoꝛ tender the money, and the oblige refuſe 
it: In this Cale albeft in an Aaton ot Debt upon the obligation the 
50 l. map be received, "becauſe tt is ſtill a duty and parcel of the obli⸗ 
gation, and the oblige hath remedy by Law koꝛ the ſame, accozving 
tothe Rule; Liberata pecunia non liberat oſterendum; pet if the Defen- 
dank 
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dant plend the tender and refafal'( wherein he mut alſo-ſep., uncore 
ptiſt and terwer the money in Court (it the Plaintie will not then 
tetetve it, but take iſſue upon the tender, add the ſame be found a- 
galnſt him, he hath loft the money foz ever; becauſe he hath made two 
refaſdls, when he might have had tt. b. ent ! 

74 C. purchaſetha Copt-holdof A. to him his wife and their chilve 
tos their lides, A. lets the franck-tenement ofthe ſotle by Dep inven. 
ted fo B. fo2 his life reſerving Rent, and livery and ſeiſin is made 
acco2wingly: Afterwards A. levies a ſine ſur conuſance de droit come 
ceo, &c. to C. of the ſame land, and C. accepts the Rent of B. In this 
Cate ft ſemes, that by the acceptance of the Rent of B. the Copi 
hold ot C. ts gone; Do if a Difſeifo2 make a lraſe fo2 life reſerving 
Rent, and after grant the reverſion to the Diſſeifee., and he accept the 
— the Leſſee, heſhall never after ouſt him; Quod fuit conceſſum per 

oldam. 


75 Ont ot the Clerkes of the Chancery was ſued in the C. B. and Dier 3 3. 18. 


s continued tin the exigent, and the Defendant (who was the 
Clerke ) ſues a ſuperſedeas to the Sheriſfe, quia improvidè, and after 
he lues a wit of pꝛiviledge out ofthe Chancery direced to the Juſtices 
ol the B. reciting the pꝛiviledge of Chancerp and requires the Jaſtices 
to lurceaſe: In this Caſe , the pzivlledsge was diſ⸗ allowed and the 
Clerke put to anſwer , becauſe the Court was lawfally teiſed of the 
plea by the Ad of the Defendant himſelfe : fo2 in as mach as he ſued 
out the ſuperſedeas quia improvidè, he thereby affirmed the juriſdiaton 
of the Court fo2 that every, ſupetſedeas quia improvide recitrs the De- 
fendants appearance fn Court by an Atto2nep , and names him, and 
therekoꝛe it was his own delault: But if he had ſued ſuch a wit ( not» 
withſtanding the exigent ) the pꝛiviledge had ben allowed him, and 
then after the wait of pꝛiviledge come to tho Juſtices; they ought to 
have fent a ſpectal ſuperſedeas to the @heriffe of the Out · la way; reci⸗ 
ting the pꝛibiledge: And this reſolution agrey with Preſidents ſhe wed 
in Court. 

7 In Dover, the iſſue was Ne unque ſeiſie quę Dower luy puit, and 
a Dæd et feofment made unto the Baron was by the Demandant given 


m evipence to the ingneſt, and p2ovuced in Court; whereunto it was 


antworten, that befoze the feofment the Baron was ſeiſed ot land to 
kim and his fozmer wife in ſpecial taile, and that after he made dil⸗ 
continuance , and re-tok the T&ate in fe by the feofment afoze-ſatd , 
and or ſuch Eftate died ſeiſed , whereby the heire, who is Tenant in 
talle, is remitted, ang therefoze the ſecond Feme could not be endow: 
10 in thts Caſe , albeit the matter alleadced might have avoided the 
Dower , if it has been ſpectally pleaded , yet here the iſſae being onely 
ne ungue ſcific, &c. the Juſtices were of opinion, that the Jury ought to 
lind foz the Demandant, ec. EY. | 
77 JfA-plantContes in his owne ground, which increaſe to ſuch 

anamber, that they deſtrop the land of B. next adjoyning 3 in this 
cafe; B. cannot have an adion upon the caſe lo the damage he ſuſtains 
lythem; foz the pꝛoperty of them remaines no longer in A. then they 
tematne within his Warren , and when they come upon the land of B. 
hems#latofullpkill them, becanſe then they are his if he can catch 
them und tt is dis olen fault, if he do not take them. 


78 This Paxime teacheth us, that it is not ſafe fo2 any man ( be Co. loft. p. 1. 
de netet ſo learnev) to be of Counliel with himtelte in his own Cate, 377. b. 4. 


but to take advice of other learned men, and the rather becauſe the 
phiſautia und ſeli opinion, which ts in man by nature, ſo obſcures his 
underſtanding, that he can hardiy gide a right ee. | 
425 JA p 
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35 4 P. M. 


Dier 144+ 57. 
&c, 
35 4 P. M. 


Dier 164. 57. 
4. 5 b. M. 


Dier 200. 61. 
3 Eliz. 


Dier; 226, 40. 
6 Eliz, 


Dier 26 28. 
9 Eliz, 8 


Hob. 119 wood 
and Bydden 


that concetne himfelfe Non proſunt dominis , quz proſunt omnibus artes; 
and in ſuo quiſque negotio habitior eſt, quam in aliena: And therefoze in 
the new inbenttons of Juſtfce Richel (an Iriſh- man) in R. 2. time, and 
of Thirming in H. 4. time, there were found many fmperfections, and 
Richel was overth2owne tn an Acton upon the Caſe by his owne ſhew. 
ing fn 2 H.4.fol.1 1. vide Co. I. i. 88 · a. 2. in Corbets Caſe. | 

79 A man enfeoffs two upon Condition, that the feoff&s befoze a * Conv 
tertaine day ſhall make an Eſtate again to the Feoffo? foz term of his ſererabl, 


like, the remainder over in fe to a ſtranger , one of the feoff&s makes 


an Eſtate accozvingly; in this Caſe, albeit the Convition was intire, 
pet it was conceived by many, that it is god fo2 the moity, becauſe 
the party to the Condition hath diſpenſed with the Conditton by his ac⸗ 
ccptance ofthe Eſtate. 

80 It Leſſe fo pears by indenture accept of another leaſe (though A furrends 
it be but by parol) to begin immediately, this is a ſurrender fn A aw Lay, 
of his firlf leaſe, becauſe by his acceptance of the laft leaſe , he ay. 
mits himtelte out of poſſefiion, and that the Lefſoz hath lawfull power 
to demiſe him a new one, Vide Dier 259. 11. 

81 The Statntes of 27 E. 3. 8. and 28 E. 3-13. of the Staple were ral ” 
made fo? the benefit and in favorem alienigenarum fo2 trials per medieta- dinueniy 
tem linguz , pet if an Alten be Plaintiffe , and omtt the advantage of 4 
requeſting it, wherenpon a general yenire facias iſſueth out and is te- 
turned, ſome ſay, that therebp be hath Cipt his time, and that the 
Judges are not bound ex officio to award any ſuch ſpecial w2it bp rea. 
ſon of the ſatd Statate , fo2 it appeareth not unto them by the Recozy, 
quod una pars fit alienigena, and bythe Common Law the trial was by 
Ml Engliſh : Powbeit Treaſon wal not be tried per medietatem lin- 
Suk. | 
82 Ak a Gueſt come to a Common Inne to lodge there, and the le 
Volt ſaith, that his houſe is already full of Gueſts, and is not wil⸗ 
ling to admit him, and the Gueſt ſafth, that he will make ſhilt among 

he other Gueſts, and is there robbed of his gods; in ſuch Caſe the 
off hall not be charged therewith , becauſe he refuſed him, but tbe 
Gueſt ſhall beare the loſle htmſelfe, Vide Dier 266, g. 605 | 

83 Ika man hath gods to value of 100 l. and is in Debt 20 l. and Goodie 
by his will gives his wife the motty of all his gods, to be equally di⸗ duale 
vided betwixt her and his Executozs, and then he makes Executoꝛs 
and dies; in this Caſe, if the Executozs diſchatge the Debt to the 
Credito by ſale oz other ſatistadtion out of the gods themſelves , the 
Feme thall have onely the moitꝑ of the reſidue , giz. 40 l. but it they pay 
the Debt by thefr owne money, the Feme ſhall have the moftp of all 
the gods viz. ta the value of 50 |. ſo as the Executo2s have aſſets, 

84 The King demiſeth a Pefſuage rendzing Rent, and afterwards Surender 
the leflee takes a patent of the office of the keeping of the ſaid houle this 
ſxmes to be a ſarrander in law of the leaſe, 1 

85 An an Ejectione firmz againſt two, one appeares and pleads the ##im 
general ifſne, and pzoceſſe is continued againſt the other: who alſo "* 
appeares > and pleads entry of the Platntiffe into the land fince the la 
continuante, in abatement ofthe wzit., whereupon the Plaintiffe de⸗ 
murres; afterwarvs the fſge above was found fo2 the Plaintiſſe; vet 
he ſhall not have judgment; foz by the demurrer he hath confeCed the 

86 The raſing of a leaſe in anpplace (though not material) by the Kaſfrg, 
leſſee bimſelfe makes the leaſe void. | 

87 Jn Treſpaſs in 8 acres of Paſture in Tollard Royal, the Defen- Treff. 
dant pleads, that W. E. of Sali was ſeiſed of Cranberne _ 
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Any bo p)elcribod in liberty of Chat, and that the ſais Chats dis er- 
tens it ſelſe as well in and dhe dat grscres, as the; ſaid 
N o{ Tallacd Raya, and zuſtiũ es the Trefpalis fo2 nie of the chald: 
The Platntiffe maintains his declaration, and traverſeth n that the 


Chals optends not it {elle as wal 40 the 8 Acres, as ts the whole _ __ ,. 


Towne;; And this Mas being found tes the Plaintiſte, it vas moved 
in acteſt ot judgment, that this dus and Nerdia were fanity, becauſe 
if he Chaſe did eptend to the $ Acres onely;, it was enough ke: the 
De tendant- and thereteze the Anding of the Jury « that it dip not ov- 
tend · ag well to the whole Towne , 28 to the 8 Agreg » did not concluve 
again@ tho Detendauts vight in tha 8 Acres, which was anely.tu gue- 
lion: Bat it was anſwered: bp the Court, that thero was us fault 
in the tune, much tele $1 the Ueraia , which:Wwes accorping te the 
aus; but the fault: was in the Wants plea, Who. takes 
the exception , fo2 he pat in bis plex moze- then be neden: viz. the 
whole Towns, which being to his obne vit, anbantage, -and fo the 
advantage of the Plaiatiffe, chere wag no reaſon tex tie Nlaintiſte to 
demurte upon it, but rather to admit as Lv and ſo to put it in 
iſſas : And ſo zudgement was given tos the Blaintinas. 


118 When ſeveral remedies are given; the arty, to whom 
che Law giveth them, hath thereby aMvette&ion given hin 


to take which he will. 


* 


1 A a man grant by bis deed a Rent⸗ charge to another, and the 
Rent is arrere, the grante may choſe, whether he will ſue a Witt 
of Annaity » 0z diftraino tes ths Rent arrete 1 but in this Cala he 
ſhall but choſe once; tos if he recover in a mit al Annnity, ho ſhall 
never after dilvaiſng, 02 i the tt, and av fo Coutt ol 4 
de wal never after bzing a mit ot Anvuitp;; bacayſs an ghowiy in a 
Court of Reco3d, being in nature ot an Aaten, is a determination of his 
elegion be ode any judgment given. . 255 


Electio ſemel facta & placitum teſta tum non pariturgegreſſums 
Quod ſemel placuit in elect ionibus ampl us diſplicere non pott. 


Kxajnoth the Beaſts of the grants? : who Os ways $9” A-av9weth 
. bimtelte and maketh conaſance fo2 B. A. picth and B. fuxyiveth: 
ue, B. ſhall not have a watt of Annuity z fp2 in that Fag. the 
Tiggion and avowy fo2 the Rent of A. bareth B of his.giggion to 
make it an Annuity, albeit he aſtented not to the avow!y, And here, 
is adiverſitp to be obſerbev between the Caſe above-ſaivwhers the 


piltraines, oz perſonas, when by bzxings his it of Annuttp, and 
wvheroa man may have Clecion to have ſovexs! remedies (oz a ts 
that ts meerely perfonal -02 merely real from the beginning AH 
man may bade an Ago of account os an Ae at his pleg* 
fare ; and be bzingeth an Action of account, ano agneare te it, and aſter 
to non uit, yet may hs babe an Aaten of yobtafterwarys> heganſe 
both actfons charge the perſon: Thelike Law js ot an Aﬀiſes and ofa 


wit ofentry in nature of an ACiſe, and the liks; . ;: 51) 
-- + Fa feofmont be made of a n upon tente va 3 £85falne 
Rent, the Demand ought to he made at the -{Wloodepato a: 6+ It 


ſome high way tenning though the Mod, 02 other moſt ngtorious 
Pyp place 


Lit. $, 3 16. 
Ce. Inſt, p. 413 


145. a. L* 


co. ib. i 4 . b. 4; 


tn of $0 tt a Rent-charge be granted to A. and B. and their heires ;_A..db Co. ib. i 4. a. t 


Co. ib. 20118. 


3 I : : A + 3@.1 | \ . 
474 The Reaſon f Max. 1 
place there: And it one plate be as notozious as another, the feoffo; 
hath election to demand it at which he will, and albeft the feoffe be in 
tome other part of the wd reavy to pay the Rent, yet that wal not 
abail him, & fic de ſimilibus. eee 
Co. b. 210. . 1 3 I upon a Poꝛtgage the money be limites to be payd to the feoſfœ, Payweny 
Lax. 5. 339. and betoze the dap ot payment he make his Executoꝛzs, and die, in Menge 
this Caſe the Poꝛtgageoꝛ ſhall pay it to the Executoꝛs, albeit they be 
not named, 02 if it be limited tobe pato to the Po2tgagee 02 his heirs, 
then, it he die, it ought to de pato'to his hetre becauſe named; but 
tk to his hetres oz exetutoꝛs, the Poꝛtgageoꝛ hath election to pay it to 
either; Do likewiſe it the Condition be to pay it to the feoff& his 
hefrs 02 allignes, and the feoſfæ make feofment ober, it is in the ele. 
tion of the feoffo2 to pay the money to the firſt oꝛ ſecond feoffee , at his 
pleafare , and ſo it᷑ the firlf feoffe die, the feoffoz may pay the money 
either to the heilte of the firſt feoff& , oz to the ſecond feoffee at his ele. 
ation; los the Law will not enfozce the feoffo2 to take knowledge of 
the ſecond feofment , no2 of the validity thereof, whether the ſame be 
effecnal 02 not, but at his pleaſare, | — 
Litt. 5. 341. 4 If feofment in kee be made reſerbing Rent, and fo2 defanit of — | 
Co. b. 1 f. b. 2 payment a re-entry ; this is a Rent.ſecke, and in this Caſe, if tie 
feoffo2 bs once ſeiſed of the Rent, which alter is dented him, it is at 
his election whether he will have an Aſiſe ot Novel diſſeiſin fos the tent 
arrere, oz enter foz the Condition bzoken ; but after a recovery in Ar: 
file he cannot habe recourſe to his re-entry, becatiſe by bzinging the Ac: 
lle he affirmes the continuance of the Eſtate. 155 
Lit. G. 474. 5 Befoze the Statate of 21 H. 8. 19. the dilleiſe might compel the Aromul 
Co. a cd. b. 1. Loꝛd to abo upon him, but ſince that Statute if the Loꝛd viſtratne or S 
& 312. 3. 1. upon an ot the Lanvs and Tenements holven , tc. he may avow et. 5 
upon the ſame Lands, it. as fg Lands; et. within his f& oz Seigniozy, 
xc, without naming ot any perlon tertatne, and without making 
avowy upon a perſon certaine, and therefo2e at this day the oz 
bath his Election , either to adow accoꝛding to the Common Law: 0z 
— fozce of the ſaio Statute, as by the woꝛd may in the fame Statute is 
pozted, 5 
Littl. 5 478. 6 At a man be diſſeiſed by an Infant, who alfens in f& , and the deren 
Co.ib,258.b.3 altence dies ſeiſed > and his hetre enters, the diſetſo2 being tin with - 
in age: In this Caſe, it is in the Election of the Difſefſo to have a a 
wꝛit of dum fuir infra ætatem, o; a Wzit of right dgainft the allone FF) 4908 
otherwife he may make his entry into the land without any ſift o3re- 
covery: And ſo it is tobe obferved , that many times the Law voth 
gives a man ſeveral rementtes and of ſeveral kinds, as in this Caſe 
acfon and by entry, by action , either by wꝛit of right, 02 dum fuir in 
Xtatem, | 7 11.93! 
Lictl g. 456, 7 When a man hath ſeberal remedfes foz one of the ſame thing, be Au 
497, & 478. ft real perſonal 02 mixt, albeit he releaſeth one of his remedies, pet he * 
Co. Inſt. p. 1. map ufe the other; % where a man map enter into lands, and ao | 
336, b. 1. Have an Action real given him bythe Law to recover them; In this 
Caſe ff the Demanvant releaſe to the Tenant all manner of actions 
real, pet the Demanvdants entry is not thereby taken awap, becauſe 
nothing is releaſed but the Action: And ſo it is allo of thntgs perfonal, 
as ff a man wzongfally takes my goods, albeft'A releaſe to him al 
actions perſonals; yet J may by Law take mp goss oat of his poſſel- 
ſton: In like manner ff I have any canſe to have a to zit vt vetinae of 
my gods againſt another; here, albeit J releaſeunto him all Actions 
perſonals , pet I may by Law take my gods out of his caffovy, becauſe 
no right ol the goods is releaſed, but onely the Action. * 1 
k 
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* Ws Lords E- 


de thereby determines his election and makes it votd, 


s. the Common Law. 475 


8 Akone bold of me by Rent lervite, which is a ſervice in groe, Lic. $ 553; 
and not by reafon of my Pannoz, and another, that hath no right, & 582. 
tlatmes the Rent and receives it of my Tenant by coherſi on of biſtteſſe 
oz other wile, and vfffeſſeth me by taking the Rent; al beit frich a viſ- 
ſefſo2 die lo leited in taking the Rent, yet after his death it is at my 
eledton, efther to diſttaine fozthe Rent, oꝛ taking him to be a viſeiſs; 
to habe an Alliſe againſt the pernoꝛ of the pꝛonts. l | 

'9., Jf an Abbot, Biſhop, oz Yasband in the right of his Wife, C9-ib.z 27. b. i 
tetled ol a Rent, oz any other Inheritance, that lies in grant hay 
atfencd, ft was in the Eleaton of the Sacccffo; oz Wife (after the 
death of ber Yasbany ) to clatme the Rent, ec. oz to bzing an Aaton; 
fo ſuch altenatton div not woke à diſcontinuance, and ſo it is alſo (by 
> ) of the Statute or Wet, 2. cap. f.) in Caſe of Tenant in 

tle; | N | | 


10 Ak Lands be given to the husband and tte and thetr heits, the O. ib... i 


e Hasband makes a feofment in kek, the feoffe giveth the land to the 


Hasband and Wife , and the hetrs of their two bodies · the Husband 
dieth; In this Caſe, the wife may elect which of the Eftate ſhe wil, 
foz both Eſtates are walvable, and her time of Election nv 
power of watver- accrewed unto her firſt after the veceaſe of her Bif- 
band. . 5 
11 In deraigning a warranty againt hefres in Gavelkind tte eldeſt Co. b. 376.4 
may be vottched as detre to the warranty, and the other fonnes alſo in 


.- reſpect of the Inherftance delcended unto them: So lfkewtfe the heire 


at the Common Law, and the hette of the part of the mother map be 
both vouched : pet in both theſe Caſes the befre at the Common Law 
map be vouched alone at the election of the Tenant, TIE T þ 
12 When a man conveys a thing to another bp ſeveral woꝛds which co. l.. 35. b. z. 


> 


will aymit ſeveral acc eptions, the intereff of the thing granted paſſes & 36. b. . Sit 
pzefently, and the grant&, his heires, os executozs may make their Ne Hey 
election when and in what manner they win take it : And therefoze if a 744 Cafe. 
man ſeiſe of a Pannoz part in demelne and part in leaſe vemiteth, 

bargaines, and ſels ft to another fo2 peares, the Leſſe may make his 

election whether he will take it by demiſe at the Common Law, oz 

by batgaine and ſale: So alto in Str Rowlands Heywards Cafe tn the 

ſecond Repoꝛt it wasſaid , ifa man give two Acres of land, habendum 

ths one acre in t and the other in tatle, and he alten both, and hath 

Iſae and dies, in this Caſe, the. Aae may bꝛing a Formedon in deſ- 

cender , foz which Atre he pleaſethj ʒ toꝛ the election was not determined 
by the grants death becaute the Eſtate pxft pjeſently by the livery ; 
and the iſae takes by viſcent,” e 

13 Jfafeofment be made to two, and the hetres ot one ot them and Co. l. 2. 61.5.3 

he that hath the ker dies, ann after he Tenant fo? lite dies, in this Cate, cos Calc. 
the heite hath election to have a·Mortdanceſter, o à ſcire facias, 02 a For- 

medon in temainder at his pleafare, 8 a | 

14. Je there beL02v and Tenant by Antgbt⸗ſer vice, and the Tenant Co. I. 2.68.2. 4. 
die dis hetre within age, u Lozd hath electton either to ſeiſe in rootert ca, 
the Waro , 0; to diſtraine tos the ſervices any waive the Marv. Per 

moth, © > 3:55 & 2 TOQH £9? | 


Pophatn. e 
3 I Tenant in taile of a Kent, Avvowton', Tithes 3 Common, Co.l.3.84.2.45 

67 vfher ſuch things, which lie tn grant, grants them by vey fn fo in che Caſe of 

and dies, the grant ts not abfolntely determined by bis death; but ft 

ts at the Election of the Ifſae to make the grant voidable 02 votd at his 

pleaſure; ' fo2 if he bzing a Formedon foz the Rent; tc. be makes the 

grant boldable, but ff ye diſtratne fo2 the rent, o claime it upon the land, 
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i 
ts If. man ſeiten of land in f@ lets the. ſame fon life rendzing K 
N Rent = — ell des binds himſslfe aud his heires 0 Warranty , bert Ele&io Afijue 
TOC Cn the expzoſſe worranty. takes net away the Warranty in Law; fo, 1, 
if_ hs in te verũ in grant over his reverſion, and the Leſl& attozn, þ 
aud after is impleaded, it is at bis Cleaion whether be he wil ha 
vouch the -grante by the warranty in Law, oz the Lefſoz by 
the erp2eſſe warranty, Vide 20 E. 3. Tit. Counterplea de Garray- 
£1e 7. 212 4 ; 
Co.1.4.82. 2.4. 17 At a man devileth demiſeth 02 limiteth by way of uſt land to another 
in Sir Andres Ut 300 l. be raiſed foz the r of his daugbters , and dies, 
corbets Caſe. and the gelte, 03 he in Reverlion e Remainder enter upon him, to io, 
whom the Land is deviſed, demiten, oz limited, ag afoze-ſaid, and 
expulſe him; Jn this Caſe, it is in the Elea of the perſon ſoexpul- 
ted, either to bzing bis Action and recover the meane pꝛofits, which 
hall be- accounted partei of. the ſumme , oz he may re-enter and holy 
the Land, until he may-levie the whole ſumme, and the time, in 
which be was ſo erpulſed , hall not be accounted parcel: There is the 
ſame Law, in other Caſes, viz. ol Tenant by Elegit, Atatute ꝙer⸗ 
chant , Dtatuts Staple, Guarnian, who holdes over faz the deuble 
value; It be in the Reverſion, who is to have the Lands, outs 
them, they have ſuch Tiecion , as afo3e-ſatd, either to hold over ,oz to 
bzing their action. TEL: Alg: T 2 14 
Co. l. 4,3 18 Foz monep due upon the ſaleof ceꝛne, 03. the like, it is in g 
in Slades Caſe the election of the Platitiffe to baing an Aaton n » 03, diem 
Action of Debt, 1 Foz the greater number of P2efivents and Jung- 
ment in the point. 2 Every. contract -executozy juſtiy implies an A(- 
ſumplir. 3 Recovery in an Action upon the Cate barres in Debt. 4.3t 
tis the moze ſpeedy Action, nn be at ſeperal days, no 
debt lies till the lan, this lies upon the firft baeach, 5 It is a fozmen 
action in the Regilfer „ and map lie, where Debt lies, as ap- 
peares there, Fol. 97, 58, 100, & 103, See Dier 20. 118. 28 H. 8, Gore 
& ok Caſe. 
co. b 94: b. en the 
in Slades Caſe 


" another foꝛmed Action in the Regiſter : F. N. B. gg. g · & Regiſt 


ee 
TEL 


Regilter £ 209, F. N. B. 93. h. 
tion upon a Statate Parchant toe 


1 the Common Law. 47 


ad tubere a P1102 is the Kings debtoz, and oright to habs tithes of Co.. 5. p.t. is: 
, another ſpiritual perſon, he may choſe either to ſue fo2 ſubtracton of his ER * 
ttttes in the Cccleſtaffical Court, oz in the Cxchequer, and yet the per- 14, 
fois and matter alfs was Eccleſtattical. 3 1 
„ 1 Foz offences committed in the X et it ſelfe ; as refuſtng to take Co. l. 8.4. b. 
job the oath of Conſtable, oꝛ the like, the Lozv may bꝛing his adton of in Ge ſtiet ca. 
Debt, — gods and ſell them, oz diſt raine and impound them at 
ion. He 2 
e © 22 Jfthe Treaſurer and Under-Lreaſurer of the Exchequer give ns a * 
** „ power te one by an un⸗la wtul warrant to receive money of one and b. 4. Skt 2 
me de the Tolets of that Court, it is in the Kings Election to charge aci/amayes ca; 
the parfp that receives them, oz (in Caſe he die) his Executoꝛs „ cited in the E. 
. otherwiſe to charge the Treaſurer and Under-treaſiirer, that iſſued out of Pevons Ca: 
— fath : antawful warrant; | AA ä . 
te e Aa man be ouſted of his Stewary-ſhip-of a Pannoꝛz, ſo as —— 
another 2 the place taking the p2ofits thereof, fo2 his teſtaura · 5 bier 
tion tbertuuto he may either bꝛing an Acton of the Caſe, oz otherwiſe © 
nn Ale at his Cleaton, | 6 42 gd 
ao -* 24 Ik the Ancefſtoz die ſeiſed, and one of the Difters enter into all F.N.8. 9-g; 
0. the Lands and defo2ce the reſt: In this Caſe , the other Difters may 
4 ſea witt de rationabili parte, oz a watt of nuper obiit at their Eledion ; 
„ Solikewiſe ton lands in Gavelkind, if one Bzother enter intoall the 
lands, andouft his B2others , here alſo (it the Anceſtoꝛ died feiſed) 
the other Bꝛothers may ſue a w3ft de rationabili parte, . 03 a nuper oblit; 
#inA-- 25 Ik there be Lozd and Tenant , and the Lozv-fncroacheth other F.M.3.:0.b: 
er by ſervices then ſuch as are due to him, as Pomage » Cſcuage , on the 
W* ltke :' Ann this Caſe, the Tenant map avoid ſuch fncroachment in 
Avow2y made by the Loꝛd foz ſuch ſervices , becauſe the Tenant-map 
traverſe the manner of the Tenure, as to ſap that he holds of the Lozy 
by fealtp and xx s. Rent onely, without that, that he holds by Pomage, 
Ftalty, and Rent in manner andfozme as the Avowzy is made: Dz 
otherwiſe he may bzing a watt of Ne injukte vexes; ff he pleaſe, at his E- 
lectfon, 5 
ü 26 Ik a man recover in a wꝛit of Right of Advowlon, at the next F. N. B. 36. . 
wen , avoidance he map pꝛeſent, and ſhall have a Quare impedit without 
ſirſs aligning any p2eſentment in btmſeife , oz his Anceſtozs , but ſhall 
detlare upon the Recozd: oz otherwiſe he maß dave a ſcire facias upon 
luch recoverꝛ. => K , l ed? 
way, 7. Ia man recover by an Actiontried againſt a Parſon, lands and F. N. B. c r. 
um. * Tenements bp verdict, and the Parſon pzap not in Ayve of the Patron, | 
and Oꝛdinarp; In this Cate, it it was u falſe Uervict-," the 
— map have 4 Juris utrum; oz an attaint at bis Eie⸗ 
| on. 5 , £* "v9 }* 
an. 28 Jf a Parſonloſe by action ttied, 02 by default, his Buccefſoz 
; may have a wit of Erroz, 03 an attatnt at his # - 
"Cour 29 Ak a Parſon, Uticar Paſter of an Yoſpttal 3-02 the lihe, -have 
fcc a à penfion out of another Church, which they and their P2edeceſo2s 
iunu- have had time out of minde, it is ar the Election oł ſuch Parſon , Ut- 
tar, ec. to ſue to ach penfion in the Court Chriſtian, oz by wait of 
annuity at the Common Law, ſoz in that caſe,if they ſue tod it in Court 
Chriſtian , and the other party purchaſe a pꝛobibttton, et. upon the 
{ r Matter ſhewed they ſhall have conſultatioass. l̃. N. B. 2. d. 
lazil, 30 Fo) Apde ad filium ſuum militem faciendum vel ad filiam maritandam; 


the Lozv may diffraine his Tenant and make avowzy, oz bzing a watt 
auxilio, at his Election. 
QNaqq 31 If 
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r. N B. 58.c. 31 At Baron and Femeloſe-bydofanit the lang of the eme; here, if Dax, 
he Baron die, the Frme map have a wit of nefeit, 02 a Cui in vita, at in % 
herGledion, 888552 | Frm 
F. N. B. 99g 32 A tt ot deceit may iſſue ant of the Common Pleas 02 Chan A wr i 
cery at the Election et the Platntiffe , as tt a man loſe by default land on 
ina pracipit quod reddat in the Common Pleas, the Tenant ſhall have -*** 
u A wait t beceit, ( alleavging that de was not ſummoned , ez the 
_ ont of the Common Pleas , 02 out of the Chancerp at his Ele. 
aton, | < F = 
F. N. B. 104. . 33 Where the Recogniſoz purchaſeth a Panno2., unto which the Laut 
Recogniſee is Ufitain regardant : Ju this Caſe, the Rec —— or ſeify, 
have an audita qutreh, 03 otherwiſe may enter and ſeiſe the Reocogniſog + 
withant any ſuch ſaft, at bis Election, | i 
FN.B.1:2.d. 34 A man mayſue a witt of debt upon a Statute. Merchant , ta, Dae 
--* tute Staple, 02 Recognlſance; o; otherwiſe, bs may ſue execution upon 
F. N. B. 155. l. 35 If Tenant in Tale, Dower, by the Ceurteſte, d; ez life Dark 
loſe by default ( where they were not ſummoned, 93 the like ) thep may N 
have a wait of vetett,oz a Quod ca deforceat, (upon the ſtatute of W. 24 
Dier 16z,5r, | 36:M a men convemned in debt oz damages habs lands in divers fri 
4,5.P.M; Connttes, the Pluintiffe may may an Elegit in each County ton the **"/ 
whdle debt o2 damages, 02 he may maks diviſions of his debt, vn. 
Quoad decem libras, Acc. c quoad alias decem libras, &c» & ſic deinceps; 
at his eletton, Vide M. 17 E. 3. in debt againſt Executozs two wilts 
of Geri ſucias, were awarded into ſeveral Counties toꝭ the whole debt: 
Anm in waſte fn 5 H. 6. Rot. 103. the Plaintife foz the treble vama- 
des hay tune wiſts of Elegit in tha ſevera] Counties foz- the 


Dier 344.2. 3 A man grunts a Rent - charge without theſs wozds per ſe & he- ni 
18 Eſix. ralibvs F unn dies, the grants bzings a wit of Annaity againtt 

the Hetre , un aſtet vifcontinnes his ſutt and diſtraines, any 

i it wag avjuviced well done, becauſe the Election to make 

ft an Annuity was determined by the death of the Father, 


119 Cajus off druiſie, alterius eſt Elefeo. 


Co. Inſt. p. 1; | I Apen partition amongft Coperceners,the eldeſt ſhall have the Cie Ele. 
166. b. 2. & ction: fo2 ſhe ſhall have Civitiam partem , but if the herſeife make the Corn 
rs. . partitten, the loleth her patviledge of Election, arnthan take laſt, m. 

Hob. 107, the 1 Mpdefcription, that ff an tnhavitant hath five flzeces of wal, 6; 

Biſhop of c- Ah that then the (ababitant after the ſhearing and binding up of the 

lues Caſe. fuld lde ſleces without fraud 03 veceit ſhall traly pay unto th Rector 

after monitton, et. at the doe of the Panſton houſe of the ſaid tnhabt- 

tant, ec. the tenth part thereof, without any ſight 02 touch ol the nine 

parts by the Rector, is a voto pteſcription : fo3Þ ts agataſt common 

reaſon, that an man would junge oz dtvive tos himſelfe, any then take 

:- Choices of his ownviviſion, againT the Rule of Lin. $. 245. foz the truth 

© ofthe tenth nepenvs upon the pzopotion it holds With the nine parts e 

- kherelo;e fo; the pariſhfoner, who ts in the nature of an adverſarpto the 
Parten in this Caſe, to ſet onta part of the tenth, which be onely af- 
firntes to be juſt, ts to gide him miexiy power to tithe as he liſta, and | 
the p:eſcription were as reaſonable as to ſap plainly, that the pariihio⸗ * 
ners might lot out what tithe they pleaſe, 
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120 Nemo prohibetur plaribus deſenf at x GY 


. 9 


% 


nM. pw Þ Where the Tenant oꝛ Demandant — generate; Co. Io p. i 
+”  thereaporr the general tune pleaded, he may] — $64.4. 1 5 
i diEtnct matters to barre the attton oz of the De 
| Plat fre, as be can, 
e a ſpectat Uervict containts dankte ey tredie atyer; the Co: biden, 
— Tenant 03 Tefenvant may efther make chotce of ohe matter; te 
pleav it to barre the Demandant oꝛ Platritiife'; ei to plea» the 
„ tne, and to take advantageof all, oz hs 1 pirſy yp 
]  plensfi barre, and to another part another pte, and 
dis plea hall avotd doublenes. 
un- 3 Art Executo2 bzings vrbt us andert; any ede Oo. l. 5.33. 
* by plex, that he is Executoz r Ju this Cale, be may afferwatoy ben Ca. 
We debt as Executoz: Foz be was barred , as to the tete 
5 » fo have Debt as Apmntftratoy , " bat not is the f. 


4 Two men were bound jeintly awe leveratty in an Obiſeution, Co.1.5. cr ls 
the one was fred, convemnev, and taken fn Execitfon, and i ( not 9 1 
long alter) was the other : And afterwates the Art efea 
other bzought an Audit qurrela: but if was not avmitted; tog abet 

the Plainticke might have had his action againſt the Sheriffe udn the 
efcape , yet until he be ſatisfiev inderd, the other thall not beenjay» 
, 103 have his Accs querela : becauſe the operntion upon the fiſh 
that eſcaped, was not valnable, being without faf{sfactfon, 

* It one be barred by plea to the wit, be may a it Co. lib. C. 5.9; 

agafn t- if by plea fo the Action of the welt, he in Tens du. 
7 Action: If the plek betothe Action, and he be b > 

confeſon' o2 vervfct , in perſonal Actions ft fs x 

tn teal actions he may have a wit of an higher natare , any a ed 5 

the lame right again, becauſe it concernos dis Frunktenemsat a 
Inherftance : So ffone be barred in an l of Novel diſſeifm 


WON. 


— 


thewing a diſcent oz other fpecfal matter, he atop dave un ty 
of Mordancefter, Aiel , Beſaiel, 4 wait of Entry ſur diffeifhw 1  F 
Anceſtoz-t- 03 the like: And it he happen to fail in any ſuch tea F. N. B. 5 n 
yet map be have ( laſt ot an) his wit of rige; in whic the who 5 


matter Gal —.— und determine again; 
den Alte to a harre tn every other Alito avinCwxrer 
mound pry ; becanfe they are both "of ds over 
and of the tame nature: So harte fir wit of iel twabwiritng 
| — of Beſaiel, Coſinage, becauſe the art anceWrel anv of the f. 
pet tn a Formedon fn deſtender, atVeſt tös Demammud be Vars 
— veroict 02 vemurrer; pet the ine in tails Mag dude a for- 
medon in deſcender; But this is by the con rut ion dW. 2. 6. . 0 
Ike wolle, ff the Ancefto2 be barret mn weit of Erros m ru 2 
by him made to the Tenant , yet the due al have = nen wit 
Erroz-; Foz be. clatmes in not onety asHhoſts, but pet forman don: 
And by the Statute he ſwal not be barred upon a eino faileplen'of 
bis Aneefto2, ſo long as tho Right ofthe-tmtuileremmtaes,auvwith this 
accozds 10 H. 6. 5. and 3 Eliz-188, Dier Sir RalfeRowlets Caſt; |. 
we 6 Jn Treſpas the Detendant makes title, foz that A. W. being ſeiſed Co.lib.s, 24.6 
in ker, leaſed to him, the Plaintite makes title by viſcent , and tras Reader Calc: 
verſeth the leaſe , and god; fo2 it map be true, that A. W. was ſefſed, 
and yet that a dilcent was caſt to the Plaintiſfe, therefoze the leaſe is 


moſh material to be traverſed: Powbett it ſemes, that etther the one, 
92 
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oz the other may be traverſed. o in Treſpas the Defendant pleads, 
that A. was ſeifes; who enfeoffed B. who enfeoffen C. who enfeoffey D. 
whole Eſtate the Defendant hath ; here, the Defendant may traverſe 
Ee bs of them he pleaſe. | — 
es. ls. 1% t 7 Where. a man releaſeth totum Jus generally, al his rights ate By releats off 
— — 1 therebp-raleaſed , but ff the viſſeiſc releaſe to the difſeiſo2 omnes actiones, alem 
* viz, recuperandi five proſequendi in judicio , thereby his right ol entry is remaine: 
+...» note oz, when a man. hath divers means to come fo bis 
wang map releaſe. one of them in ſpectal , and yet take benefit of 
the other „ and with this accozvs Litt. fol. 115. b. & 19 Afl, Pl. 3. 
19th 4. r kl. 6.23.21 H. . | 3 
Co. Ls. 23. b. 1 8. Notwithanding the Statute ot 21 H. 8. 19. the Loꝛd map at this Te Lon 
in the Caſe of gay ayow upon a perſon certain, as upon the utry Tenant accozding *"*", u 
Avonr)«. - tothe Common Law; Foz the Statute taketh not awap the Com- ber chen 
mon Ta in that Caſe , but giveth liberty to the Loꝛd to purſue the | 
be Lot (oz if Tenant peravaile in Caſe of Peſnalty ) be Upo" ll 
. 9. elle ( 03 it peravaile in C un; fire 
e . » when the Lozd and his Batliff comes to diſtraine, it u — « 
vomry. be in atreare, he may well make reſcous and ſs. releaſe himſelfe , as 
, it was reſolved in Bevils Caſe in Co. lib. 4. fol. 8. and divera other 
Bokes ( which te in the Caſe of Avowzy, Co. lib. 9. 23. 150 5 
2 „he may habe an Acton of Treſpaſs againſt the Lo2v 203 
a % 


F.N.B.o.s. |..19. Vide ſup, Max. 118. R. 24. where parceners 02 heires in Gapel- þ 
25 kind may have a w2ft de rationabili parte, oz à Nuper 1 Tm 
dulked by one of their Coparceners. Der alſo ,ſupra , Maxime 118. 


F. N. B. 51. c. 11 At a man be vouched, and enter into Warranty and loſeth, be pochen 


map habe a wꝛit of Erroz, and aſtgne the Extoꝛs, which -have,hap: Trax: 
nen betwixt the Demanvant and the Tenant , os betwixt. ths De. nnn 
manyanh and the-Uouche : o likewiſe be in reverſion , who p2gyes l 
to-be racotved fo2 default of the Tenant foz lite, oz foz his faint plead. 
ing; bere, albeit he be recefvev and plead and loſe , yet may he have 

a weft of Ertoʒ and aſſigne the Erroꝛs, that have hapned betwen the 
— and Tenant, and the Demanvant and him, that ſo pꝛaped 

o be receiver, 1 L ; _ 

F,N.B:99b, 1 u præcipe quod reddat againſt Baron and Feme , at the Grand Bam 
Cape. the Baron appeares in pzoper perſon, and the Feme by an At. nean 
tozuep , who hath nat ſaficient warrant , and thereupon judgment 
was given upon the detault of the Feme againſt Baron and Feme, ec. 
ret I thep were: not duely ſammoned, they may -bzing their wzit of 

F.N.B.r35.d: 1g man map have a Warrantia Cartz, albeit he map vouch in Nerat 
the Action , that is bzought agatnft him; and if he recover in the War- e 
ramia Carcz , and afterwards loſe in the Action b2ought againſt him, 
in which he hat vouched him, againſt whom he hath recoyered the 
warranty, then ſhall he have a wzſt of habere facias ad valentiam; &c. 
maintainable within a yeare after the recovery to recover in value ac: 
tozding to his loſſe. 8 

pl oy. 9 b. a.. 14 F02 Perfot-lervice the Lozd map either diſtraine os ſeiſe, and Henot. 
to he hath two ſeveral means to come by it. W 
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ene be Ded, and the Patron ( having f&-ſtmple in the Advowſon ) and the 
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121 Conſenſus tollit Erroreni. 


„ Oꝛdinarp confirme that grant, ſuch grant ſhall fand in fozce actoz- G 5 $48, 
ding to the purpoꝛt thereof ; Wecanſe done by the joynt conſent of all Co. { = a 
1 the parties, that can clatme any intereſt in the Advowſon : Soltkes 
a wiſe may'the Patron and Jncumbent of a Chanterp donattve charge 
5 the land, upon the ſame reaſon: becauſe the whole fntereft reſtdes in 
them, and the Oꝛdinary is not to medle there with. : # | 
3 To avoid many fnconventenctes ; Attoznment was appointed by co.ib.389.9.5 
fre nent. the Law, which is nothing elſe but the conſent of the particular Tenant 


= 


Co.1.5.36.b 4; 
in Baynebams 
Cold. 
Vide Dier 365 
PJ. 46. 2t, & 
22 Eliz, 


Co.l.s; 40. bei 
in Dermcrs 
Caſe. 


Co. l. f. & 5.5; 

Gages Cale, 

15 Paſchal, which in truth was 15 of Apzil, and fo retarne befoze 
Rre the 


Co. l. 5. 6s. b.4 
in Sir Moyle 
Finches Caſe. 


F. N. B. 38. t. 


Dier 33.13. &c. 
28, & 29 H. 8. 


Co. Inſt. p. 1. 


368. a. 2. 


Litt. 5. 70t. 

Pl. @om, 91. 
the Parſon of 
Hon Lues ca. 


Dier 275. 46. 
10 El. 


Dier 359.1. 
20 El, 
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the Teſte: And it was reſolved that per totam Curiam, that it thouly 
be amended: becauſe fines and common recoveries are but common 
aſſurances had by the mutual conſent of the parties, and theretoze ſuch 
mil-p2iſktons may be amended; Powbeſt in other actions na amend⸗ 
ment ſhall be in tuch Caſe : o in 18 El. inter Norreys and Braybrooke, 
A wꝛit of Srroz was bꝛought to reverſe a recovery in 19 H. 8. and the 
Teſte was a day after the return; nevertheleſſe, becznſe it appeared to 
be but a miſtake of the Clerke, and was in the Caſe ol a Common re» 
covery (which paſſeth by conſent) it was amended, 

7 There is a diverſitꝑ bet wixt brevia adverſaria, vis. bzought as aye Dives j h. 
verſarp to recover the land, xc, And bre via amicabilia, viz. bzonght by in bo 
conſent and agrement amongſt friends ; foz true it is in brevibus ad- en 
verſariis the pꝛoteſſe of the Common Pleas cal not purſue the cuftome 5 ᷑ 
02 reputation of the Countrp,as in c E. 3. 11. the Demandant in a wait 
of Entry demands the Pannoz of C. the Tenant ſaith, that the tene⸗ 
ments put in view are a Peſſluage and a Carve ot land called, «c, and 
not a Pannoz , xc, whereby it appeares, that if it were not a Bannoz in 
truth, albeft it was ſo in Common Appellation, the wzit ſhould abate; 
but it was ad judged in Sir Jo. Bruyns cafe in the beginning ol Q uten El 
Raigne, that in Common Recoverp (which is had by the conſent and 
agreement of the parties) of acres ot᷑ land, they ſhall be accounted ac» 
coding to the accuſtomable and nſual meaſure of the Country, and 
not acco2ding to the Statute de terris menſurandis made in 33 E. 1. G0 
likewiſe it is agreed in 47 E. 3.18, ff a man bargatne and ſell ſo many 
acres of wo, that ſhall be meaſared accoꝛꝛing to the uſe of the Connty, 
viz, acco2ping to 20 fat tothe Pole, and not accoꝛding to the late Act; 
foz in ſuch Caſe conſuetudo Ioct elt oſervanda ; alſo if a fine be acknow, 
ledged of a Pannoz , which (in deen) is a Panno? in reputation anelp 
— = in truth, yet fs the ſine god , becauſe done by conſent of 
parties, 3 

$ In a Quare Impedit if the Defendant plead to Cue and after make Prcpoi 
defanlt, a wait ſhall be awarded ſoz the Plaintiſte to the Biſhop ad ad- 
mitrendum Clericum ; but if to the diſtreſſe returned againſt the Defen: 
dant, he comes, and takes dap per præce partium, and then makes detault 
the Plaintiffe ſhall not have a wꝛit to the Biſhop, but a new diſtringas. 10 

9 A leaſefoz peares is made tęnozing Rent, and the leffoz makes Tamm 
keatment of the land, the termoꝛ being alſo ugon the land, and with ben. 
out his conſent ; in this Caſe the Rent is extiact: but if the feofment 
be made by the agreement of the termo2, that wozkes no extingulch⸗ 
ment of the Rent, oz ſurrender of the terme, c. 


122 Volenti non fit iujuria. 


7 At the Tenant fa an Aſſite of an houſe veſtre the Plaintiffe to vine |, 
with him in the houſe , which the Plaintitke voth accoꝛdingly, but voth boston 
not clame the houſe at that time; this is no entry oꝛ polleſſton to caule j. 
the Alliſe to abate ; becauſe if he had ben a ſtranger, he had been no 
treſpaſſer foz volenti non fit injuria. | bg 

2 The Parſhall ſuffers one fn. gxecutfon to go at large by licence of Priori lene 
the Chicfe Jaffice, the Platntiffe alſo agretng thereunto; fn this caſe, cu. I 
after he returnes; he is in execution again, ſo as it he afterwards eſcape, 
the Gaoloz is ſybje> to an action of Debt. 

3 The Tenant peravaile, who beld of a Peſne, as ot his Manno of Trau. 
D. in foccage, which Pannoꝛ of D. was held over of the u ing by Antght 
ſervice in capite, purchaſeth a releaſe of the Peſaalt; in this Caſe, the 
Tenant peravaile ſhall now hold of the King in capite; foz volenti non fi 


injuria. 
123 Qi. 


it] bes \ an U 
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123 uililet poteſt renunciare juri per ſe introdufs. 


1 Land map beamoztified by Licences granted by the King and al Co. 1od,, p. f. 
the Loꝛda immediate, and mediate of whom the land is holden; Foz it is 8. b. 4. & 59. 
a Rule fn Lam; Alienatio. licet prohibeatur 5 conſenſu tamen omnium, in a. 3. & 59. b. 2 
quorum favorem prohibitum eſt, poteſt fieri, and quilibet poteſt renuntiare, 

&c. And the Licence of Woꝛds immediate and mediate in this Caſe 
mall Enure to twe intents, viz. to a diſpenſation both of the Statute 
of Quia emptores terrarum, and allo of the Statute of Mortmaine. 2 
2 JE & man make a gilt in tatle unon Condition , that be ſhall not Co. 50 25-b. 


ri ain make a Lea e fo? his owne lite, oꝛ it a man make a leaſe foz life 02 years 


1 


5 & qypon Condition, that thay ſhall not grant over their Eſtate oz let the 


land to others: In theſe Caſes and the like, albett Tenant in taile 
hath power by the Law: to make. aleaſe foz his owne life, and the 
Leſſee fo2 life 03 yoargs to grant and let, pet by the Conditien, and 
tycir owns agreement they. bave reſtraindd themſelves of the ubertp 
which the Law gives them ; Dolikewiſe, it a man make a gift in tail 


upon Condition that he ſhall not make a leaſe-fo2 thꝛœ lives 05 21 


| nt grant 
10088" Kenc- 


peaxea acco2ding to the @tatute of 32 H. 8. In this Caſe alſo the Con⸗ 
dition is god to reftratne. the Tenant in taile from making ſuch leaſes; 
Foz, albeit the Statate doth give him power to make ſuch leaſes , pet 
that power may be teſtrained by Condition and his own agreement, 
becaufe this power is not incident to the Eſtate, but given to him 
collateralipby the Ad, accozding to that Rule of aw, Quiliber poteſt 
renunciare, &c. 1 1 

3 A there he Lo and Tenant, which Tenant holds of his L od Lit. S. 536. 
by fealty and 205, Rent, here, if the Low by hig Da, confirme the Cos. 305 2.4 
Eſtate of bis Tonant, to hold by 12 d. oʒ by a penny, 02.4 halle penny; 
In this Cale, the Wenant is diſcharged of all the other ſervices, and 
wal render nothing to the Lozd, hat what is compziſed in the ſame 
confirmation : Ko, the Lozd by his confirmation to hold by lefſe ſer⸗ 
vices hath abzidged himſelfe of the power and intereſt , which was be: 
foe legal due to him. 4 | ö | 2M 

4 By the Common Law if Patron, Dzdfnary, and Incumbent Lr. S. 448. 
had joyned in a grant of the Recoap o; Uſcarage,thep might have char- ©Co-ib.343- * 
gen it, 02 conveyed it to whom thep pleaſed ; becauſe they all together 1. — 
dad the whole right in them, viz. the Patron, to p2eſent, the Oadb+ h at 13 Ele 
nary to admit, inſitute and indud and the Incun bent, toenjoy the cp. 10. 
glebe, tithes, and other p2ofits; And an theſe had liherty to depatt with 
the ir ſeveral rights and intereſts at their pleaſure, | | 

5 Jf A. be lawful owner of land and fn poſſeſſion , and be afterwards Co. ib. 363. 24 
diſleifed; fn this Caſe , A. hath a god lawtul righh, and yet if A. heing 
out of poſieſſion granted away the land, oꝛ contrageth fo it with. anos 
ther, he hath now made his gos right of entry. pꝛetenced within the 
Statute of 32 H. 8. 9. and both the grantoz and grante within the dan⸗ 
ger thereot: A forciori of a rigbt of Auion. Quod nota. 

6 A. enfeoffeg B. upon-Condition , A. and B. joyne in the grant ot a Co. f f. 146 2.1 
Rent charge out of the land to C. the. Condition is bzoken, A. enters; ane aoyces 
In this Caſe , it was objected that this grant enarsd, as the grant of Caſe. 

B. and the confirmation of A. which confirmation could not alter the 
qualttp of the E ſtate: Mowbeit, it was reſolved and adjuvgenz that the 
land was chargable with the Rent; and one of the reaſons alleayged 
foz it was, that every fe may be charged one way 02 other, and when 
both jopne in the grant, that have the whole intereſt in the land, it mult 
needs be charged with the Rent, foz if it cannot be dove bp their joint 


grant, there is no other wap to do it. * 
7 A. 
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Co. l. 3. so. b. 1. 7 A, and B. fbpnt-tenants fo2 life , and to the hefrs of the body of A. An entil 
4 _— fntermarry , and have flue C. who after the death of A. diſſeiſes B. any dockedby: 
age Ce. futters a Common recovery , and B. releaſeth with warranty and dies; !*aſ. 
In this Caſe, the Eſtate taile hav been barred , albeit B. had not re: 
leaſed with warranty: foz it fs reaſonable , that the entaile ſhould be 
cut off this wap, as well as by joyning in a fine, oꝛ ſurrender of B. 
and recovery after againſt the heite: becauſe they both had power to 
barre the Eſtate tafle one way oz other, having the whole Eſtate in 
them ſubjec fo be docked. ; 
Co. l. o. 48 b. 4 8 Littleton ſaith, cap- Diſcour. fol. 144. that it fs a Parxime in the Joindev 
in Lampets ca, Law, that land fn fe-ſimple map be charged one way 03 other + Sg viſe in, 
F. 9g B. 152. alfo it is a Paxime in the Law, that every right, title, 02 intereſt in dm, de 
* præſenti oꝛ futuro by the jopning of all , that maꝝ clatme any ſuch Right, a leaks. 
Title, oz Intereſt, may be barred oz extina; And therefoze at the Com: 
mon Law it the Donoz any Done had joyned in the grant of a rent. 
charge, and after the Done had died without iſſue , and the l had re- 
verted to the Donoz , that he ſhould have held it charged, and pet he 
had but a poſſibility at the time of the charge made; Becauſe all thoſe 
who had any Cate oꝛ intereſt therein in p:zſcnti oz in futuro did joyne 
in the charge: Bo like wile ( 2 fortiori) if they had joyned in a leaſe foz 
peates, and the Done had died without iue, the leaſe had bien god 
againſt the Donoꝛ. In like manner, Leſſee fo2 400 peatez deviſes fo 
The principal life to his executoꝝ, the remainder to M. and dies, M. maties, her 
a ſe there. husband and ſhe releaſes to the Executoꝛ; In this Caſe, albeit M. hay 
\ but apoſſibility , yet a releaſe by her Yusband and her to the Tenant 
in poſſeſſion veſts the whole intereſt of the term of 400 years in the Ex: 
ecuto2 ; becauſe none other had intereſt fn præſenti 02 in futuro but thoſe 
that joyned in the releaſe , and both conſented to it, the one in releaſing 
and the other in accepting thereof; Foz if they had jopned fn an aſign- 
ment of the term, ft had alſo ben god, cauſa qua ſupra; And in Caſe 
both fopne in a grant; it is the grant of him, that hath the term, and the 
releafe oꝛ confirmatton of the other, | 
Co.ib.49. 2.3, , Ala man make a leaſe to another foz 21 years, if the Let Wall reg m 
Faſc.4 E. 6. in lo long live; here, if the LeCo2 and Lef& joyne in the grant of a term, Lede put, 
Co. Ba, by Derd to another and after the Lefſ& die within the term ſo granted, 
the grantee ſhall enjoy the land daring the reſfdne of the term abſolutely, 
Fuit tenus per Montague, Hales, Molineux , & Browne. 
1 10 In the Statute of 23 H. 6. 10. which enjoynes Sheriffes to take scartyn 
2.3. in Bewfa- batle of pꝛiſoners within their guard foz appearance upon reaſonable thc Sherifs 
ges Caſe, ſuerty of ſafficient perſons, c. Here theſe woꝛds, Reaſonable ſuerty of 
ſufficient perſons, do not ſo reſtraine the @heriffe , but that he may (it 
he pleaſe ) take ſuerty of one fingle perſon ; foz the Statute leaves it 
to his diſcretion to take ſuch ſecurtty as he thinks fit; becauſe he is to 
be amercfed, if the party appeare not at the dap in the wit, and there- 
koze it is at his peril, ff he take not god ſecuritp of the party arreſted, 
and he hath liberty to watve that power by taking lefle ſecurfty , then 
the Statute menttoneth ; foꝛ thoſe wozds tmpozt rather an advice then 
a command, and Quiliber poteſt renunciare, &c. | 
11 A man ſeiſed ot land in right of his wife makes a feaffment in fe tun 
to his owne uſe, and declares his will to be, that the feofes ſhall the dam 
ſtand ſeiſed to the uſe of his wife fo lite; And then comes the Statute che Fenn 
of Utes 27 Hf. 8. 10. which ſafth , that Ceſtuy que uſe all be deemed in (though u e 
poſſeſſion of ſuch an Eſtate as he had in the uſe; Here, the Queſtton wy — 
was whether oz no the Feme ſhould be remitted t And (by Shelley) it 
kee mes ſhe fs remitted, becauſe ſhe comes in not by her owne Ad, but 
by an Aa in Law, viz, by the Statute, and there is none againſt . 
f e 


Dier 23. b. 148 
28 H. 8. Stat. 
27 H, 8, 10- 
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ſhe may bꝛing her Cui in vita; But Baldwin and Knightly è contra, be: 
canfe the comes in by Act ot Parliament, to which everp one is party, 
and the Statute ſaith , Ceffuy que uſe ſhall be avjuvged in ſuch Eſtate 
as he had in the uſe; fo2 if Tenant in taile make. a feofment in fe to 
his owne uſe in fee 02 fe taile, the iflue is not remitted , becanſe he 
had a fe-ſimple in the uſe , and the Statute conveyes unto him ſuch an 
Eſtate as he had in the uſe, Ideo quzre, 

12 A Leaſes made foz yeares, upon Condition, that the Leſſ@ pier; 34. 32. 
ſhall not alten to any perſon without the Leſſozs Licence the land noz 15 Eliz. 
any part thereof, the Leſſo2 gives him Licence to alien part, the 
Leſſe aliens the reſftdue without Lfcence ; And it was adjudged that 
the Leſloꝛ might enter, notwithſtanding the diſpenſation with the con⸗ 
dition in part, and that the condition was fntire. 

13 Baron and Feme ate Tenants in ſpecial taile, the Baron alone Pier 51. 24. 
levies a fine to his owne nſe, and deviſeth the Land to the Feme fo2 life 18 Eliz. 
(the remainder over) rendzing Rent, the Baron dies, the Feme , en- 
ters, and papes the Rent, and dies; In this Caſe, the Aſne fs 
barred foz two cauſes, 1 By the fine, which hath barred his con⸗ 
vepance to the entafle , 2 By the Remitter waived by the mos» 
ther. ; + 


124 Omnis Ratihabitio retro-trahitur , & mandato ſeu licen- 
tie & qui paratur. 


— 


x Af there be Po2tgageor and Yo2tgage of Land, and at the 
dap of payment. of the Ponep fo2 the redemption of the Land a 
ſtranger (ok his owne head) in the name of the Poztgageoz oz 
his hefre (but without his conſent fo2 pꝛivity) tender the money, 
and the moztgage accepteth thereof; In this Caſe , the Mo2tga- 
geo 02 his heire agrœing thereunto, it is a gos tender and ſatiſ- 
a faction > and the Þo2tgages? oz his heire map re-enter into the Land 
ae; moꝛtgaged tmmedſately after ſuch tender and conſent thereunto : foz 

Omnis Ratihabitio, &c. howbeit the moztgager oz his heir map diſ-agree 
thereunto, if he will. 
id and 2 In Caſe of Baſtard eigne and Mulier puiſne ; regularly none Co b.:45.2:3 
10 ſhall enter upon the Baſfard to veſt the Eſtate in the Mulier, but Lit.s 401. 
line wich- the Mulier htmſelfe, oz ſome other by his ſpetial command; no moze 
1 then in Caſe of a fine to avofd ft by clafme within five peares; 

' Foz there aiſo, a Stranger cannot ( of his own head) in the name 
ol him, that right hath, enter within the five peares to avofd the 
fine: Powbeſt in both theſe Caſes, 1 Ik the Mulicr agre there⸗ 
unto befoze the diſcent of the Baſtard: Oz 2 Af he that right 
hath befo2e the five yeares be paſt, do aſſent thereunto, the claime 
is god, and ſhall avoid the Eſtate both of the Baſtard and of the 
Conaſee , as it was holven in the Lozd Audleys Caſe, Mich. 38, 

& 39 Eliz. in B. R. per Curiam : Quia omnis Ratihabitio, &c. and co. 9. 106.4. r 
the laſt Caſe ſtandeth well with the woꝛzds of the Statute, So that they in Marg. Pod- 
purſue their title, &c. by way of Action or entry, &c. and ſo alſo is the ger; Cale. 
Woke fn 3 1 H. 8. Br. Entry Congreg. 1 23. IS 

3 It an Jnfant make a feofment in F&a ſtranger ( of his owne C. ib. 2. 4 
head ) cannot enter to the uſe of the Infant, foz the Eſtate is voivable ; 
as it was held P. 39 Eliz. in Co. B. per Cur, But where an Anfant oꝛ a 
man ot full age is diſeiſed an 99 — a ſtranger (ot his own head) 
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is god and beſteth pꝛetentip the Effate in the Anfant oz other vifeiſe + 
So it ts alſo if Tenant fo2 life make a feefment in fe , and a ffranger 
enter foz a fozfeiture in the name of the Reverſſoner (but without 
bis p2fvity ) fo; in that Caſe alſo the E tate ſhall be thereby vefted in 
the Reverſtoner. | © 

4 Ak an Infant 02 a man of full age have any right ot Entry into 
any lands, any ſtranger in the name and to the uſe of the Infant oz 
man of full age may enter into the lands, and (regularly) this hal 
veft the lands in them without anp commandment p2ecevent oz agræ⸗ 
ment ſublequent: But if a vdiſſetſo2 levie a fine with p2oclamation 
acco2ding to the Statute , a ſtranger without a commandment pꝛe⸗ 
cedent oz agreement fabſeqaent within the five peares cannot enter in 
the name of the viſſeiſce to avoid the fine, Co.1.9.fol. 106. a. in the Lon 
Awdleys Caſe: And that reſolution was grounded upon the conckru⸗ 
fon of the Statute of 4 H. 7. 24. Yowbett a aſſent ſubſequent witht 
the 5 years is ſuffictent, as is atoꝛe⸗ſaid. 

5 The Lo2d of a Pannoz may by parol tetaine one to be Steward Sten 
of his Panno2 , and ſo may he do a Bailiff by parol onelp ; and ſuch re: Bailite: 
tainer ſhall ſerve, untfl they be diſcharged ; koꝛ his permitting of him 
to be Steward oz Bailiff without countermand ts a ratification of his 
Dffice, Tr. 41. Eliz. inter Harris and Jay in B. R. 

6 Ak another man make a diſſeiſin to mp uſe, and afterwards J aſcntto dg 
agre& to it, In this Caſe,J am a Diſeiſo? ab initio, albeit the agrœment ſeiia ora 
therennto was after the fan done: Bo fl one raviſh a woman, and Rio 
the after wards aſſents to the Raviſhoz, in this Caſe , this anre ment 
hall have a retroſpect to the firff Ad, and ſhall be then ſatd to be ex- 
ecuted. s 


125 Nemo tenetur accuſare ſcipſum. 


1 In frfal of Challenges, if the cauſe of the Challenge touch the Chula: 
dfthorto2 oz diſcredit of the Juro2, he ſhall not be examined uponhis * us. 
vath conterning the lame: but in all other Caſes he hail be exam 
upon bath, the better thereby to inkoꝛme the tr{o2s, 

2 Recularly ; none {hall be compeVied to alleadge that, which contin 
makes againf him, koꝛ every one ought te alleange that, which makes precein 
fo2 him, and fs fo2 his advantage : And therefo2e in all Caſes, when ſubſcqus, 
un interest v2 Eſtate commenceth upon Condition p2ecevent, be 


the Condition 02 Aa to be perfozmed by the Plaintiffe , oz Defen- 


dart, v2/atip other, and be the Condition in the afirmative oz-ne: 
tative , there the Plaintiffe ought to ſhew that in his Count, any 
averre the perfozmance thereof ; Foꝛ in ſuch Caſe the intereſt oz &. 


tate commenceth in him, by the perfoꝛmance ot the © ondſtion , and 


Pi. Co. 16. b. 3. 
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is not in him, until the Condition be pezfozmed : but it is other wile, 
when the intereſt 02 Eſtate paſſeth pꝛeſently and veſts in the grant, 
und fs to be defeated by matter ex polt facto, 62 Condition ſubſequens, 
be the Condftfon 02 Ac to be-perfozmed by the Plaintiffe, Delen⸗ 
dant, 02 anpother, and be-the Condition in the affirmative oꝛ ne- 
ative; Foz in ſuch Taſe, the Platntiffe may count gens rauy with- 
dut 'th?Wiitg the perfozmance thereof, and this all be pleaved by 
bim, that will take advantage of the Condition oz matter ex poſt 
facto, And riot by the Plaintiffe ; foz no man ts bound tobetrap his own 


catife, Vide plus ibid. 


ecedent 


with the Cuifomer befoze the landing of the woad, and it there bad been FT 
any default iu the Defendant afterwards to have made the — E 
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vol ab initio , it ought to have been alleavged by the Anfo2mer and not 
by the Defendant, becauſe it made agaiaſt him: Do Hill, 3 H. 7. 11. 
if a Dheriffe take one by foꝛce of a capias, he doth well , but it he there- 
upon reftarne a non eſt inventus , he hall he adjudged a treſpaſo2 ab 
initio: And in ſuch Caſe, in falſe impꝛiſonment b2ought again him, 
it is ſufficient fo2 him to aleadge, that he was Sheriffe , and that the 
capias came to him, and that by foꝛce thereof he take and impꝛiſoned the 
party, and then to demand, judgment ſi action, and £ught not toſap , 
that he returned, non eſt. inventus, becauſe that makes againſt him, 
that is, makes him a treſpaſſo2 ab initio: but the falſe rcturne ought to 
be alleadged by the Plaintiffe, who is to take advantage thereof. 

4 If the Eccleſtaſtical Court will en joyne a man to be examined 
upon oath foꝛ the diſcovery of any covin 02 fraud concerning himleife , 
aD20hibitton lyeth , foz albeit the oziginal cauſe belongs to their Co- 
nizance , yet the covin anviraud are criminal, and the avowing of the 
Ac to be done bona fide is ꝓuniſbable both in the ©tarre-chamber , and 
by the penal Law of fraudulent gifts, and therefo2ze not to be exto2ted 
out of himſelfe by his oath, 


126 Nec ſe infortuniis & periculis exponere. 


1 In making continual clatme , it the adverſe party lie in waite in 
the way with Weapons, 02 by woꝛds menace to beat, maphem, 02 
kill the party, that would enter; in tuch Caſe, the 1 aw allowes a 
clafme , made as nere the land as he dare appꝛoach fo2 feare of death, 


oz other bodfly hurt: Mowbeit ( ſatth Bracton ) Talis deber eſſe metus, 
qui cadere poteſt in virum conftantem$cqui in ſe continet mortis periculum, 


& corporis cruciatum ; Et nemo tenetur ſe infortuniis & periculis exponere. 
And therefoze every doubt o2 feare is not ſufficient ; foz-it muſt con: 
cerne the ſafety of the perſon of the man, and not his houſes 02 gods, 
fo2 the feare of burning his hoſes , oz taking awap oz ſpoiling his 
gods, is not ſufficient , becauſe He map recover the ſame , 02 dama- 


ges to the value thereof without any co2po2al hurt; But if the Jarp. 


upon a ſpecial Uerdic do ſind, that the vilſetſce did not enter fo2 feare 
of co2pozal hart , this is ſufficient. and it wall he intended, that they 
bad evidence topzove the ſame : Miſe it fremeth that teare ot impꝛiſon⸗ 
ment is ſuffictent ; b2cauſe ſuch a feare ſuliceth-to avoid a bond, 02 a 
Ded; foz the Law hath a ſpectal regard to the ſatfsty and ltberty of 
a man, and impꝛiſonment is acozpozal damage, areftraint of liberty, 


For the time of doing things it countenanceth more. 


127 Things done in time of Peace, than in time of Warre. 


1 Ak a man be ſleiſes of tenements in te by occupation in time of 
Marte and thereof die ſefſev in time of Marre, and the tenements 
deſcend to his heite, ſuch deſcent Wall not out any man ot his entry, 
Vide 7. E. a. Now a time of Peace is, when the Courts of Auffice be 
open, and the Judges and Miniſters ol the ſame may by Law pꝛotec 
men krom wozong and violence , and diſtribute Jultice to all: on the 
ather ſide > when bp invaſton, inſurrections, rebellions, oz the like, 


the peacable courſe ot᷑ Juft ite is viſburbed · and topped; ſo as the Tontts 
of Juſtice he (as it were) wut ap (nam inter arma ſiſent Leges) then it 


is ſafd to be a time of Marre: And the trial thereof is by the reco2vs 


and Judges of the Courts of Juſtice: foz by them it will appeare, 
| whether 
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whether Jultice had her equal courſe of p2oceding at that time, oz 
no: And this ſhall not be tried by Jury but by them, as afo2e:ſajq + 
And therefo2e albeft during theſe late troubles the Courts of Juftice 
fate duly at Weſtminſter , as in other times of Peace, yet quære, whe: 
ther an occupation and diſcent at that time within the Kings Quarter g 
would barre the diſlefſe, fo2 although they ſate, pet had they no power 
there to execute their judgment. 
Co. ib. 249. b. 2 Ak a man be diſſeiſed in time of Peace; and the deſcent is caſt in The like, 
NG time of Marre, this ſhall not take away the entry of the diſefſ& : So 
likewiſe in real Actions, the Explees, oz taking of the p2ofits , are 
6E. 3. 41. laped tempore pacis; fo2 if they were taken tempore belli, thep are not 
Co.1.2.93-2-3 accounted off in Law: And as it is tn Caſe of diſcent, ſo it is alſo in 
3 Caſe ot pꝛeſentation; foz no uſurpatton fn time of Marre putteth the 
F. N. B. zr... right Patron out of poſſeſſſon , albeit the Incumbent come in by inftt- 
tution and indudton: And time of war re doth not onelp give pꝛipi⸗ 
ledge to them, that be aadually in Marre, but to all others within the 
Kingvome ; And albeft the avmiſſton and induction be in time of Peace 
pet if the pꝛeſent ment were in time of warre, it putteth not the right 
Patron out of poſſeſſ{on, 
3 The Law countenanceth mo2e the p2oc&@vding againſt a Felon in 
time of peace, then fn time of Warre : And therefoze if a man commit 
Felonp in time of Peace, he ſhall by judgment fozfeit his lands, thꝛœ 
manner of wayes, 1 quia ſuſpenſus per collum, 2 quia abjuravit regnum, 
3 quia utlagatus eſt ; but they, who are hanged by Partial Law, (in fa- 
yorem belli) fozfett no lands. | | 
128 Things done in the day more then thoſe done 
in the night. 


Co. Inſt. p,z, 1 It is not lawfull to hold pleas in the night time o2 bekoze Hun ⸗ No va 
135.2.4 | riie; And therefoze the Mirroir ſaith, Abuſion et} que lon tient pleas par thengh 
Mirr. l. 5. S. 1. Dimenches (v. Sondapes) ou par outres.jours detendres, or devant le Soleil 

levy, ou nectanter, &c. f . 

Co. ib. 142. a. 3 2 Foz damage feſant a man map diſtraine in the night, becauſe Noditrl 
other wiſe , it may be the beaſts will be gone, befoze he can take them, be ai 
but foz a Rent oz ſervice the 4 o2d cannot diſtraine in the night, but it 
ought to be done in the day time, and ſo it is alſo ofa Rent⸗ charge. 

Vide ſupra 110. R. 4. | | 

Co. l. 7. 6. ba, 3 F02 Robbery committed in the mozning ante lucem, the Pundzed No pul 

in Milbornes hall not be charged: And albeit no time be ſpecified in the Statute of dhe al. 

Caſe, Wincheſter 13 E. 1. pet it hall not extend to Robbery done in the night; 
becauſe no laches 02 negligence can be adjudged in the Pundꝛed fo? de⸗ 
fault ofa god guard in the night: Neither can thep in the night make 
purſait oz inqutre after them; foz as the Dcripture ſaith , The day is 
made for man to labour in, and the night to reſt, Note that the Statute of 
27 El. 13. hath alterep this Law, 

4 At the Common Law, it one be flafne in a Towne by day, viz, For in © 
lo long as there fs full dap light, and he that hath ſlain him eſcape, the 4 
Towne, where the Felony was committed, ſhall be amercted fo: the 
eſcape; And ſo it is held fn 21 E. 3. Tit. Corone 238. Dum quis Felonice 
occiſus fuir per diem; niſi felo captus fuit, tota Villata illa oneretur; and with 
this agrees 3 E. 3. But it ſuch a Purder oz Momicide be committed in 
the night, the Towne ſhall not be a amercied by the Common Lay , 
betauſe no laches 03 negled can be attributed to them, Vide plus jbid. 
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When things are fit to be ſtraightned to a certaine time; 
it eſteemeth, according to the nature of 
the things. 


129 Sometimes a whole day ſufficient. 


x Where gods are loſt in warre, and recovered from the enemy 


by another of the Kings ſubjects, the owner ſhall have them again, if 
he make freſh ſaft befoze the @nn-[et, otherwiſe not. 


139 Sometimes a whole yeare. 


1 Ho pꝛotection either profecturæ o; moraturæ ſhall endure longer, 
then a yeare and a dap next after the Teſte oz date of it; and ſo it is alſo 
ol an Eſſoine de ſervice le Roy: Jfa pꝛotedion beare date 7 die Januariz, 
and have allowance pro uno anno, the re-fummons, re-attachment 
oz te⸗garniſhment may be ſued 8 Januarii the next pear: howbeit Britton 
(fol. 280, 282, & 283.) treating of an Eſſoine beyond the Grecian-ſea in 
a Pilgrimage, cc. ſatth thus, Aſcun gent ne quident fe purchaſent nous 
letters de protection patents durable a I an. ou 2, ou 3 ans, & Jalumeyus font 
attorneys generals auſi par nous letters patents: Et ceux font bien & ſage- 
ment; car nul grand Seignior ne Chevaler de noſtre Realme ne droit prender 
chimin fans noſtre conge , car iſſuit poet le Realme remainer diſgarnæ de 
fort gente. 2 a | 

2 The Law in many Caſes hathlifmſtey a peare and a dap to be 
a legal and convenient time ſoz many purpoſes; As at the Common 
Law upon a fine oz final jungment, and execution in a wꝛit of right, 
the party grieved had a years and a day to make his claime; So the 
Mile 02 heire hath a yeare and a dap to bzing an appeale of death: Af a 
Utilain remained a yeare aus a day fn anctent demeſne, he was pꝛi⸗ 
viledgev: Ik a man be woanded, poyſoned, 93, ec. and dieth thereof 
within the peare and the day, it is felony : By the ancient Law if the 
Feoffee of a diſſeiſo2 had continued a yeare and a day, the entry of the 
dilleiſer los his negligence had ben taken away: After judgment 
given ina real Action, the Plaintif2 within the yeare and the dap 
may have a Habere facias feilmam, and in an Aaton of Debt, xc. a 
Capias, fieri facias, 03 a levari facias. And in many other Caſes : But 
this time of a peate and a day in Caſe of tontinual claime is ſince alte. 
red by the Statute of 32 H. $. 33. | 

3 By the Statute of Welt. 1. cap. 4. it is p2ovided, that if a man 

Dog, oꝛ Cat eſcape alive ont ofthe ſhip , nothing, which was therein, 
hall be adj uoged w3zecke ; but that the things ſhall be kept ſafe by the 
view of the Sherife , Coꝛoner, oz other Batliffe of the King, xc. So 
as if any come in and p2ove , that they are his Lo2vs; oz periſhed in his 
cufſfovp, they ſhall berenvzed anto him without delay; and this is but a 
declaration of the Common Law; foz Bracton (who w3ote befo2e this 
Statute, viz. Tempore H. 3.) delivers the ſame in ſubſtante; and if the 
right owner die, his Executoꝛs oz Avminiftratozs map make the like 
pofe within the ſame time: So it is alſo of Flotfan, Jetſan, and Lagan: 
And if any living creature come a ſhoze , 03 the gods may be known by 
the marke 0z cocket, it ſeaſeth. 
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Co. ib. b. 4. 4 Jn many Caſes concerning time, the Lawef&mes a peare and Eftray ver 
a day a convenient time, as in Caſe of an Effrap, ff the owner (pꝛo⸗ 
clamatfons being made) do not clatme it within a yeare and a dap, it 
is fozfett ; the like time is alſo given in Caſe of deſcent after entry oꝛ 
clatme:bat in Caſe of wꝛecke, the peare and day ſhall be accounted from 
the taking oꝛ ſefſare of the gods as w2ecke ; foz albeit the p2operty is 
in Law veſted in the Owner befo2e ſeiſure, pet until he ſeiſe and take 
them into his actual poſſ:Cion., it fs not known, who clatmes the 
wꝛecke; no2 to whom the Owner ſhall reſozt to make his claime, 
and to manifeſt his p:ofes : And if the Owner being bis Action fo 
them within the yeare and day, it ſufficeth, albeft the Merdia be not 
given fo2 the recovery of them, until after warde. 5 

F. N.B. 121. p. 5 Jf a man be impꝛiſoned upon a Capias pro fine at the Kings ſaft hin 
within a yeare after the judament paft againft him at the ſuit of the 
party, and the Goaler ſuffer him to eſcape the party ſhall have an g. 
cfon of Debt agatnſt the G :oler foz his damages recovered by the 
jndgment, although he was not impꝛiſoned at his ſuit, but if he be 
taken after the peare, the party fs put to his ſcire facias, &c. Vide 
infra I 89. 41. 


131 Sometimes the laſt part of the laſt day. 


C loft. pt. . , The time of demand of a Rent ts fach a convenient time beloze 7e un: 
1 Pr. the Sun ſetting of the laſt dap of pypment. as that the money map demzyy,, 
Col.5.114b.2 be numbꝛed and received: Yowbett if tze tender be made to him that paymen 
in rwades caſe. is to receive it, upon any part of the Land, at any time of the laſt day Neat. 
Co. Inſt. p. 1. of payment, and he refuſeth, the Condition is ſaved fo2 that time; 
206. b. z. fo2 by the expꝛeſſe reſervation the money is to be pard on the day inde⸗ 
finttelp, and conventent time betoꝛe the laſt inſtant, is the nttermoſf 
time appointed by Law, to the intent that then both parties ſhould 
meet together; the one to demand and receive, and the other to pay 
ft, ſoas the one ſhould not pzevent the other, Vide Dier 130. b. 70, 
& 222,22» y BT a $27 by 
Co. Inſt. 202, 2 I the reſervation of the Rent be (as Lit], pufteth the Caſe 7,,j;, 
& Pl. a. 3. §. 325.) at certain Feaſts, with Condition that if it happen the Rent | 
Comm. 70. to be behind by the ſpace of a werke after any day of papment, xc, In 
b,r.in Ke1- this Caſe, the Feoffo2 nedeth'r.ot demand it on the Feaſt day, but 
_— 5) the utttrmoſt time fo2 demand is a conventent time (as afo2e:ſatd ) 
2gainſt rana. yefoze the laſt day of the wæke, unleſſe befo2e that the Feoffee mat 
4M the Feoffo2 upon the land and tender the Rent, as is atoze⸗ſaid. | 
Go.tbid. 3 Ik Rent be granted papable at a certatne day, and if it be behind +... 
and demanded, that the grantee Wall diſtraine fo2 ft: In this Cle, | 
the grant need not demand it at the dap, but ff he demand ft at any 
time after, he ſhall diſtraine foz it; Foz the grant hath election in 
thts Caſe to demand it when he will, to enable him to diſtraine. 
4 Ak Rent be granted pe pable upon Michaclmas dap oz within 20 
dapes after ; it ſems the grantæ muſt demand ft a conventent time 
befoze Sun - ſetting both upon Michaelmas dap, and the laſt of the 20 
dayes ; foz in this Caſe, it ſemes to be in the elegton of the 
grantoꝛ to tender and pay it upon Michaelmas dap, oz the twentieth day 
at his pleaſure, Tamen quære. | 
Pl. Co. o. b. 5 I Rent be reſerved to be papd upon Michaelmas dap, and tt it The lle. 
in Kd welliet happen tobe behind fozfp bays after, that then the Lefſa2 map re-enter; | 
Caſe againſt In this Caſe , the Lefſo2 muſt demand it a convenient time befozs 
Brand, Dun-let upon ths foztieth dap, to give advantage of re-entry: — 
e 


The like. | 


57. Max. 132. 
beit ff the Rent be limited to be payd at another plate aſſigned and not 
upon the land (as Rent reſerved out of Dale to be papable at Sale) in 


ay del. 


like, 


as pra 


Witold: 


time 
nd ff 


the Common Law. 


ſach Cale the Leſſo2 may take advantage of re:entrp without demand, 
and the A eſſ fs then bound to tender it at his peril: but when no place 
ts limited, the land is the place, becauſe it is pꝛincipal Debto?, 
Vide 52, IO, 

6 Ik Rent be relerved to be papd at the Feaſts of Miebaelmas any 
the Annunciation, o2 within a moneth after the ſaſv Feaſts by equal 
pozttons, and if it happen the Rent to be behind after any of the laid 
Feaſts and vayes by the ſpace of 8 we ks, that then, ec. In this Caſe, 
ft ſemed to Sanders Chicfe Juſtice, Whiddon, ann others, that the 
$ werkes ſhould be accounted from the 28 dap after the Feaſt, becauſe 
that makes fo2 the benefit of the Wcfſe and againſt the Lefſo2 , who 
grants, and the 28 day fs a dap of payment at the Eleaton of the 
eſe, as well as the firſt Feaſt and day: Tamen quzre , becauſe no 
Feaſt and day certain fs mentioned befoze, but the Feaſt dap; and 
the moneth is not any dap, noz comp2ehends any day in certain, 
UC, : 

7 Ja Caſe of fo:feffure of a Copi⸗hold upon non-papment 
eſther of Rent oz Fine, there muſt be a demand thereof , at 
— time it grew due, oz ſome time after, of the perſon of the 

enant. 


132 When no time is limited, the Law appointeth the 
moſt convenient, and in ſome Caſes, the 
immediate time; 


1 Jf a Feofment be made upon Condition, that if the Feoffoz 
pay a certain ſumme of money to the Feoffe& , that then it ſhall be law- 
fall fo2 the Feoffoz and his hefres to enter; in this Caſe, if the Fe⸗ 
offo2 die befoze the papment made, tender by the hefrets void; becauſe 
it was limited to be payd by the Feoffoz htmſelfe , viz. during his lite, 
fo2 ſefng no time is limited, the Law doth appoint the time, and that is, 
during the life of the Feoffo2 ; wherein divers dfverfittes are wozthy the 
obſervation; As fir, between the lald Caſe of the 'Conditfon of a 
feofment in Fe, fo2 the payment of money , where no time is limited: 
And the Condition of a bond foz the payment of a fam of money where 
no time is limited; Foz. inſuch a Condition of a bond the money ts to 
be paid pꝛeſently, viz. fn convenient time: And yet in Cale ofa Condi⸗ 
tion of a bond th:re is a diverſity between a Condition of an obligation, 
whtch concernes the doing of a tranſitozp Act without limitation of any 
time, as payment of money, delivery Charters, oz the like ; foz there 
the Condit ion ts to be perfo2med pꝛeſently, that fs, fn convenient time, 
and where by the Condition of the Obligatton the Act that is to be done 
to the Obligee ts ot his owne nat ure local; Foz there the Obligoꝛ (no 
time being limited) hath time during his life to perfoꝛme it as to make 
a feoffment, ic. in Caſe where the Oblige doth not haſten the ſame by 
requeſt, Again, where the Condition of the Oblfgatton ts local, there 
ts alſo a diverſity , when the concurrence of the Obligo2 and Dblfgee is 
requiſite, (as in the Caſe of a feofment , c.) and when the Dbligoz 
map perfo2m it in the abſence of the Obltgee , as to acknowledge ſatil⸗ 
faction fn the Court of the Upper- Bench; fo? here albett the knowledge 
of ſatisfaction is local, yet becauſe he may do it in the abſence of the 
Obltg&, he mult do it in conventent time and hath no time during his 


life. 
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Co. b. 20g. p. 2 There is adfderſity betten a Conditien ot an Obltgatton, and a The lh. 


0.1.6 30.0.4 Condition upon a teotment, where the Act , that ts Local is to be done | 
The Lo:crom. to a ranger , and whers tothe Dbligee 02 Feoffo2. himſelf ; as if one 
welt Caſe, Makea feofment in Fe upon Condition, that the Feoffe ſhallenfeoffe 
Co.ib.z18.b4 & ſtranger, and no time limiter; In this Caſe, the Feoffe® ſhall not have 
time during his life to make the feofment : «fo2 then he ſhould take the 
pꝛoſits in the meane time to his owne uſe, which the Granger ought to 
have; and therefa2e in ſuch Cafe he ought to make the foofment as ſong - 
as conveniently he may: And ſo tt is alſo of the Condition of an Dblf- 
gation : But if the Condition be, that the Feofe ſhall re-enfeoffe the 
Feoffbs2, there the Feoff@ hath time during his tife fo2 the p2tvity of the 
Condition bet wu them, unleſſe he be haſtned by requeſt; and ſo it is 
likewiſe of an Obligation. 
Co. ib. 208. b. 3 There is allo a dfverſity, when the Obligoꝛ 02 Feoffoz is to en- The lit 
alſo in Bethies fooffe a Stranger, and when a Stranger is to enfeoffe the Feoffee oz 
Ca. in the Lo, Dblfgg : As it A. onfeoffe B. of Wlack-acre, with Condition, that if C. 
Cromwels Ca. gnteoffe B. of White-acre, A. ſhall re-enter; in this Caſe C. hath time 
during his life to enfeoffe B. tf B. doth not haſten it by requeſt ; and ſoit 
ta alla of an Obitgation. 
Co.ib.2c$:b-4 4 In ſome Cafes, albeit the Condition be collateral,and is to be per- Ihe lie. 
alſo in Bochies łummes to the Dbiige, and no time limites fo2 the doing thereof, yet in | 
Caſe. reſpec of the nature of the thing; the Obligee ſhall not have time during 
his life to perkoꝛm it: As if the Condition of an Obligation be, to grant 
an Annuitp oꝛ yearely Rent, tothe Obligez during his lite, payable 
pearely at the Feaſt of Eaſter, thts Annattp oz yearely Rent muſt be 
granted befoze Caſter,o2 elſe the oblige ſhall not ha be if yearely at that 
Feaſt during his lite, & fic de ſimilibus, and ſo it was reſolved by the 
5 of the Common Pleas in Andrewes his Caſe, which ſ& in Dier 
14 liz. 311. | 
Coibldem, 3 When the Obligo2, Feotkoz, oꝛ Jeotkæ is to do a ſole Act oz labour, The liz 
Co. l. 6. in go - 8 to go to Rome. Jeruſalem, &c. In ſuch and the like C afes, the Oblt- 
thies Caſc, ſol. gag: Feoffoz, oz Feottæ hath time during hts life to perfozme tt, and 
30. b. 4. cannot be haſtned by requeſt : And ſo it ts atſo if a ſtranger to the obtt- 
gatfon og, frofment were to do ſuch an Ac, he alſo hath time to do it at 
any time during his life, | 
Co. ba 18.b. 4 Il a fcofment be made upon Condition, that the Feoffe ſhall con- be lu. 
Lit. 5. 352. vep the land to the Feofoz and his Mtfe, to have and hold to them 
| ana the hetres of thefr two bodies, and foz want of ſach iſtue to the right 
hefres of the Feoffo2 : hers, no time being limited, the Feoffee by the 
Law hath time during his life, unleſſe he de haſtned by the Requeſt 
of the Feoffoꝛ o the hefres of his body; An ff the dfe befoze 
tuch re⸗convepante, the Feoffee (as Littleton faith ) onght to make a 
- convepance thereof as ne&re to the intent of the Conditton, as may be, 
v. ta the Feme la lite without fmpeachment of Malte, the Rematn« 
der to. the hefres of his body on the Feme engend2ed, and i023 default 
of ſuch iſſue to the right heires of the Feoffoz + And pet in this Caſe 
alſa ( albeit the Feme be a ſtranger.) the Feoffe hath time during his auff 
o. ib. 2 19.4 4 life to make the re-convepance , and is not bouny to make tt in convent- 
& - 79: * ent time, as in ſome other Caſes he hal, when a ftranger is to take 
Cromwel Ca, the Eſtate: becauſe the Feoffoz, who was patty to the Condition 
was to take jointly with the Feme : So tt ts liketoite, where the Con- 
dition is to enfeoffe. the Feaffo2 and a ſtranger, toʒ then allo the Feoffee 
bath time during dis lite, unleſſe he be haſtned by requeſt; Otherwiſe 
it is ( as hath been ſafd ) where the Condition ts to enfeoffe a ſtranger 03 
ſfrangers onelp. | 


7 If 


. 


© Aar. 13 2. the Common Law. 
| Ik a Feofment in Fe be upon Condition, that the Feoff ſhall Co. ib.219.b A 


ot, 


UMI 


make a gfft in tatle to the Feoffo2: the Remainder to a ſtranger in 
Fe; there the Feoffz hath time during his like, as is afo2e-ſatd ; 
becauſe the Feoffoy who is party and p2fvp to the Condition, is to 
take the firſt Eſtate: But if the Condition were to make a gift in 
tafle to a ſtranger, the Remainder to the Feoffo2 in Fee; In thts 
Caſe , the Feoffee ought to do ft in convenient time; Fo2 that 
the ffranger is not pꝛivpy to the Condition > and he ought to have the 
p2ofits p2eſently, 

8 The Statute of Wincheſter 13 E. 1. ozdaines , that upon a Rob⸗ 
bery committed fn the day time, the Mund ed ſhall ſatisfie the damage 
tothe party Robbed,and the time here intended is not betwirt Sun and 
Sun, bat bet wirt twilight and twilight. 

9 Jn the Statate of Weſtm. 2. cap. 1 2. De ſervientibus, Balivis, &c. 

qui ad computum reddendum tenentur, &c, cum Dominus hujuſmodi ſervi- 
entium dederit eis auditores compoti, & contingat ipſos eſſe in arreragiis ſu- 
per compotum ſuum, &c. arreſtentur corpora eorum, & per teſt imonium audi- 
torum e juſdem compoti mittantur & liberentur proximæ Gaolæ Domini Re- 
gis in partibus illis, &c. In this Caſe , albeit no time be limited, when 
the accomptant ſhall be impꝛiſoned, yet it ought to be done pzeſently , 
as it ts held in 27 H. 6. 8. And the reaſon thereof ts rendꝛed in Fogaſſaes 
Caſe in Pl. Com. 17. viz. that the genegalty of the time ſhall be re- 
ſtratned to the p2eſent foz the bevefit of him, upom whom the paine 
ſhall 5 inflicted , and With this alſo agrees Pl. Com. in Stradlings Cafe 
206. b. 
10 A man granted a Rent out of certain land pro conſilio impenſo 
& impendendo, to have and hold to him and to his Aſſignes foꝛ term of his 
life payable at four Feaſts in the pearé , and koz default of papment 
upon demand, it ſhould be lawful fo2 him to diſtraine; the grant gran⸗ 
ted the Rent over: The Alligne after one of the dapes demandes the 
Rent, and diftrafned, and the diftrefſle was adjudged lawfull ; Foz 
(tn this Caſe ) he needed not to make a demand at any of the days, as 
in the Caſe of re-entry, but he might demand it when he pleaſed ; 
becanſe it was onely to entitle him to his remedp foz his meer duty: 
Foz it is not neceſſarp , that the grante ofa Rent-charge, oz ſecke 
Gould demand it at the very time, when it becometh due, but at any 
time after it is ſufficient: becauſe this is not like a demand of a Rent 
upon a Condition, in as much as that is penal and overth2oweth the 
whole Eſtate , and therefoze (in ſuch Caſe ) the time of demand muſt 
be certain, to the end the Lefſe, Done, oz Feoff&e, may be there to pay 
the Rent; But the demand of a Rent ſecke 82 Rent ⸗ charge is onely 
a fo2mal meane to recover that , which is due, and therefoge (in that 
Caſe ) it may be demanded after it is behind at any time, whether the 
Tenant be p2eſent oꝛ no, becauſe remedies fo2 tight are ever favourably 
extended. Vide to. 207, 208. 

11 As to the payment of Rent iſſuing ont of land, there are 4 times 
of payment, The 1 voluntary and not ſatisfaco2p, and pet god to ſome 
ſpecfal purpoſe; The 2 voluntary, and in Caſe ſatisfaco2y and in Caſe 
not; The 3 legal and ſatisfacozy abſolutely , and not coercive, And 
the 4 legal, ſatisfacozy, and coercive : As to the 1 Leſſee, ic. pay his 
Rent befoze the day, this ts voluntary, and not ſatista doꝛy but if it be 
Papd in name of ſciſin of Rent > although it ſhall not enure by wap of ſa⸗ 
ttsfacion , pet it ſhall give ſufficient ſeiſin ts an Aſſiſe 03 other remedy 
fo2 the Rent, Foꝛ the 2 it the Rent be payable at Caſter, in that Caſe, 
if the Tenant pay the rent inthe mozning, and the leſſo2 die two houres 
befoze none of the ſgme dap, this Aar was voluntarp, and pet is god 
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The Reaſon of N ax.133,134 | 


ſatisfadfon acainf the heire, but not againſt the Ring, 44 E.3.3.9s to the 
third the legal time is a convenient time betoꝛe the laft inſtant of the dap, 
and is the moſt extreme time, and is ſatisfacozy and not coercive, foz 
un til the end of the day no remedy by Law is given, 21 H. 6. 40. As to 
the foarth, that is when the Rent being due and arreare is recovered by 
oꝛder of Law, and this is ſatisfaco2y, but coercive withall, concerning 
all which ſeveral times the Poet ſaith, 


Judicis officium eſt , ut res, ita tempora rerum 
Quærere, quæſito tempore, tutus eris. 


12 Vide 183. 1. 

13 A. leuies a Fine to B. to the nſes in a certain indenture men- 
tioned, wherein there is a proviſo, that if A. pap o tender 20 l. during malle 
bis life to B. at the Font-ftone of the Church of Sarum , that it ſhall be 
to the uſe of A. in Fe; In this Caſe, becauſe no dap is limited, the ten: 
der will not be to purpole, unleſſe A. give notice to B. when he will pap 
it, to the end B. oz his Aſſignee may be there to receive it. 


a 


"if 


133 The third offence is eſteemed moſt heynous. 


x The third wit not returned by the Sheriffe is a contempt, where heren 


an attachment lieth, Finch. fol. 1 0. b. tune. 
134 The place alſo ought to be convenient. 


1 It a Uilftain purchaſe an Advowſon full of an Incumbent, the be ec 
L62d may immediately come to the Church and clatme the Advowion 
and by this cla{me, ft vets pꝛeſently in him; becauſe it he ould ſtap tin 
an avopdance, the Aillein might allen the Advowſon , and ſo out the 
Loꝛd ot his pꝛeſentment: Am in this Caſe , albeit the Advowlon is a 
thing tnco2pozeal and not v(Fble , pet becanſe the pꝛincipal duty of the 
p2eſentee of the Patron is to be done in the Church, the claime of the 
Ufllafns Lo2d muft be made there, and by that clafme the Inheritance 
of the Advowfon tall be vefev in the Low; Foz every claime oz de- 
mand to deveſt any Eſtate 02 Jntereſt muſt be made in the place which 
is molt apt fo2 that purpoſe, + | 

2 When Rent is (Caing out of 1 and, and no place limited, at which 1, dr 
it ſhall be papd, the land is the debto2 , and the Rent muſt be demand- lind. 
ed upon the land: hobobeit, i there be honſe and land, a demand upon the 
land is ſufficient, nmlefſe it bs foz a Condition bʒoken, fo: then ft ought 
tobe at the houſe, 

3 If the Kfrg maketh aleaſe foz peares rendꝛing a Rent payable at The lle. 
his receipt at Weſtminſter: and after the Kfng granteth the reverſion 
to another and his heires: Jn this Caſe , the grante ſhall demand 
the Rent upon the land, and not at the Kings recefpt at Weſtminſter. 
Fo2 as the Law witheut c xp:efle woꝛos doth appoint the Lefſe in the 
Kings Caſe to pay it at the Kings receipt, ſo in Caſe of a ſubjs&, the 
Law appoints the demand to be on the land, 

4 Ak there be a honſe upon the land, the Rent maſt be demanved at o eden 
the honſe , and that, not at the back-dwoze , but at the foꝛe - do ze there» 
of , becanfe the demand muſt be ever made at the moſt notozious 
place, and it is not materfal , whether anp perſon be there o2 no: and 
albeit the Feoffee 02 Lefls be in the hal oz other part of the honſe , yet 
the Feoffoz oz Lefſoz ned comenofarther , then to the loze⸗doꝛe: l03 
that ts the place appofnted by Law, althongh it be open, Af 

5 


4 Nr. 134. 


ſood- 


like. | 


door 


the Common Law: 


Ia Feoffment be made of a Mood onelp, the demand muſt be made 
at the gate of the Mood, oꝛ at ſome high way leading thzough y Wood, 
oꝛ other moſt noto2tous place; And tf one place be as notozious as an- 
other, the Feoffo2 hath election to demand it, at which he will; And 
albeit the Feoff be in ſome other part of the Mood ready to pay the 
rent, yet that ſhall not avail him; Et ſic de ſimilibus. 

6 Jf the Feoffo2 demand the rent on the ground at a place which is 

not molt notoꝛious ; as at the back Doo2e of a Houſe, c. And in plea- 
ding the Feoffoz alledge a demand of the rent generally at the Houſe, 
the Feoffe may traverſe the demand, aud upon the Evidence it ſhall 
be found fo2 him,; foz that ſuch a demand is void, and (indeed) no de⸗ 
mand at all. 
7 Ifrentbe referved to be paid at any place from the land, yet it 
being in Law a rent , the Feoffoz oꝛ Leſſo2 muſt demand it at the 
place appointed and agreed upon by the parties, obſerving the fozmer 
Rule concerning the moſt noto2ious place, 

3 When the Feoffee oz Leſſe are abſent , then the moſf notozt- 
oug place is to be obſerved, as hath ben laid befoze: But ik the 
Feoffe commeth to the Feoffo2 at any place upon any part of 
the ground at the day of payment , and offer his rent; Albeit they 
be not at the moff noto2fous place, no2 at the laſt infant of the 
day, yet the Feoffoz fs bound to receive tt; oz elſe de wall 
— take any advantage of any Demand of the Rent koz that 

ay, 

9 Claim ot a Remainder by fozce of a Condition ought to be up⸗ 
on the Land, and a Claim thereof made out of the Land is not 
ſufficient: So tk a Ufllaſn purchaſe a Reverſion, the Claim of the 
Lo2d ought to be upon the Land. Dee Littl. fol. 40. and the 
Book in 15 Aſſ. Pl. 12. is good Law, that a Diftreſſe upon the 
Land after the Condition bzoken > amounts to a Clatm of the Beigni⸗ 
02y, unto which it was annexed, | | 

10 A.recovers 20 l. againft B. in the Common Pleas by Action 
latd in Norfolke, and dies; C. in the Name of A. (upon the judg⸗ 
ment befoze Execution) ont-lawes B. in London, and after wards 
takes him upon a Capias Utlagatum fn Norfolke, and impziſons him 
there two Poneths: Mereupon B. b2ings his Action of the Caſe a- 
gainſt C. in Norfolke,and counts, that to out⸗law him Malicioſè & de 
captive machinatus eſt: And the doubt in this Caſe was, whether oz 
no, the Acton of the Caſe were richtly laid in Norfolke, oꝛ ſhould 
habe rather ben lafd in London, where the Dut-law2p was had, whici 
canſed the impꝛiſonment, and a fo2feiture of all the Goods of B. But 
it was reſolved, that it was well latd in Norfolke ; becauſe the firſt 
Acton was b2ought there, and there alſo was the viſible to2t, viz. 
the Ampꝛiſonment: Foꝛ, it is a Maxime in Law, Quod ibi ſemper 
debet fieri triatrem, ubi Juratores meliorem poſſunt habere fad i noti- 
tiam- When matter in one County dependeth upon matter in 
another County , the Plaintiff hath Elegton to bzing his Acton; 
fn which of the two he pleaſeth, (except the Plaintiff upon the gene» 
ral fue pleaded, may be pꝛejudiced in his trial) as if two conſpire in 
one County to india another in another County; and do it, an Action 
map be b2oaght in either; Yowbett , if any other bat the Conſptra⸗ 
toꝛs indict him, it ſhall be bꝛought, where the Conſpiracy was. It 
Manaſſe be mad in Eſſex, whereby my Tenants recide in London. 
I ſhall have my Acton in Eſſex, and not in London, foz J have no⸗ 
thing in London. Af an action be founded upon two things material 


and fraverſable in two ſeveral Counties, an Aaton may be RE 
| | either 
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either of them. An Annuity granted in one County to be paid in ano: 
ther, the action ſhall be bzonght , where the Gꝛant was, He that is 
robbed map have an Appeal of Felonp fe? it in every County, where 
the Goods; but an Appeal of Robbery will lpe onelpyp, where 
the kad was done, a Leaſe fo2 yeares made in one County, of Land 
fn another, Debt ſhall be bzought, where the Leaſe was made, and 
waffe alſo where the Land lyeth. Every Action which concerns the 
life of a man, ſhall be bꝛought, where the offence was committed, E⸗ 
very iſſue which ariſeth upon an aaton , in which Land (hall be reco⸗ 
vered, fhall be bzought where the Land lyeth, as in right of Ward of 
Wand 02 Body, intruſion of Ward , fozfetture of Parrtage , valore 
maritagii, and Quare Impedit: But Raviſhment of Ward , where the 
Raviſhment was, and a Quare nen admiſit, where the refuſal was. 
Befoze the Statute of 7 R. 2. cap. 10. An Actfon fo2 Land in divers 
Counties, oꝛ foꝛ Common in one County appendant to Land in ano- 
ther, was b2oucht by ſeveral Mzits n both Counties; but ſince that 
Statute by on Mzit in Confinio Comitatum ; A per que ſervitia ſhall 
be bꝛought, where the note of the fine was levied, 
11 At the Common Law ff a man had been wounded fn one The 7, 

County, and had died in another, the Venire to try the Jae er. 
ſhould have beon ont of both Counttes, ( except in London and 
Middleſex, becauſe ſuch a Jury there could not joyne,) and in ſuch 

, Caſe the Jae was onely tryable in the K. B. but this Lab ts altered 

by 2&3 E. 6. 24. 

12 An appeal was bꝛought againſt two #ccefſaries fo2 abetting in Appeal, 
London to a Robbery committed in the County of Wilts, and the ap- brought, 
peal was bꝛought in the County of Wilts, but by the better opinion 
ft ſeemes it ought to have been bꝛought in London, where the Abet- 
ment was, becauſe the Jary there might have beſt notice thereof : but 
this is now alſo ſetled by 2 & 3 E. 6. 24, 3 

13 Jf a man maksa Leaſe foz yeares , rendzing rent, and if the Demande Uiſ#" 
rent be behind by the ſpace of a Poneth after the dap of payment, ““ 
that then the term ſhall ceaſe ; In this caſe if the rent fs reſerved to 
be patd at ſome place out of the Land, apt fafler of payment o2 due 
tender of the rent at that place, the Leſſo2 may enter without ma- 
king any Demand upon the Land; but tf the rent were payable upon 
the Land, oz no place named, where it ſhould be paid, upon ſuch fatler, 
the Lefſoz cannot enter without demanding the rent upon the Land, 
becauſe the rent is payable there of right. 

Co. J. 5. 85. b. 14 It Plate be ſtolne and ſold openly in a Scriveners op upon the Mate ae 
in the Caſe of Market day, (fo2 every day in London is Parket day, except Sun⸗ * 
Matket overt, dap, ) ſuch Sale ſhall not alter the pꝛoperty, but the party ſhall have 

reſtitution ; foꝛ a Dcriveners Shop is not a Parket overt fo2 Plate, 

becauſe none will look there koꝛ any ſuch thing, Ec ſic de ſimilibus, &c. 

but if the Sale had been openly in a Goldſmiths hop fn London, fo 

as every one that ſhould ſtand oꝛ paſſe by the Shop, mi ght have ſen 

ft, ſuch ſale ſhall alter the pzoperty; Mowbeit, if ſuch Dale be ina 

Goldſmiths Shop, behind a curtain, hanging, cubbozd, fn a Ware- 

houſe z 02 ſome other part of the Houſe; So as paſſengers cannot ob- 

ſerve it, ſuch Sale hall not alter the property; fo2 ſuch places are 

no Parket overt ; And obſerve): that the reaſoy of this caſe ex⸗ 

tends to all the Parkets overts in England. Vide Max. 186, 32. & 

191, 3. 
15 In Debt upon an Obligation to perfozm Covenants bꝛought in Place « «4 
London, the Jſſae was, whether oz no the Defendant was verus poſ- 


leſſor of certatne Lands in the County of Bedford, at the 1 of the 
nden- 
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Dyer 51.b, 18. 
33 fl. 8. 


10 Eliz. 


— 


4X. 


* 


135. the Common Law. 


Inventare; and it was the opinton of the Court that the moſt apt 
place foꝛ that trial was in Com. Bedford, and not in London. Vide 


. Dyer 305, 58. 


alin le- 


2 for Ar- 
ſages. 


ein 


Inder by any 
u [deot, 


Wil. 


16 Ik a Peer of Ireland cemmit Treaſon in Ireland, he cannot be 
tried fn England, by the Statutes of 26 H. 8. 13. 35 H. 8. 2. 5,6 E. 
6. 11. fozhe is not a Subject of England, but of Ireland, and the trf- 
al fn Ireland, is by Parliament, and not per Pares. 

17 Ik a Rent be reſerved upon a Leaſe, and the Leſſee bound by 
Obligation to pay it; In this Caſe, the Leſſee is bound to pay it with: 
out demand; Yowbeft, he is not bound to ſeek the LeCo2, but to ten · 
der it onely upon the K and; foz he hath bound himſelf to pay it, bat 
ſtill as a Rent, and at the place which the Law aCignes. 

18 In Debt bꝛought by an Executoz foy Arrearages of a Rent⸗ 
charge . due in the lite of the Teftato2 , the action onght to be bzought 
in the County where the and lyeth , out of which it iflueth, 

19 Vide Hob. 78. Don Diego, «c, concerning Cauſes triable in the 
Admiralty, xc, 79. Palmer againſt Pope. 


Maximes of Reaſon taken out of Morality. 


135 The Law favoureth Charity, 


1 Upon a Poztgage, if the Poꝛtgageoꝛ die, his heires within age 
of 14 yeares, (where the Land is holden in Soccage,) the Guardian 
in Soccage: oz within age of 21 peares, (the Land being holden by 
Anight-ſervice,) theLo2d ought to tender the Paney foz the redemp⸗ 
tion of the Land: but if the heir be an Ideot, of what age ſoever , 
any man map make the tender fo2 him, in reſpe& of his abſolute 
Tifabilfty; fo2 the Law tn this, and like Caſes, is grounded upon 
Charitp. 

2 Albeit upon the foundation of any lap Poſpſtal, oꝛ after, it was 
o2dafned - that one o2 mo2e Pꝛieſts ſhould be there maintained to 
celeb2ate Service to the Pooze, and to p2ay fo2 the Soul of the 
Founder, and ali Chziffitan Soules, oz the like, and that the Poo2e 
there ſhonld make like Oꝛilons; pet ſach Poſpſtal is not within any 
of the Statutes of 27, 3132, & 37 H. 8. og of 1 E. 6. fo2 the ma- 
kers of thoſe Statutes ne ver intended to obverthzow woꝛks of Chart- 
ty, but to take away the abnſe, and ſach Poſpitals being Lap, 
and not Religious, and foz the moft part founded oz o2dained in that 
manner. | 

3 In an Attaint, ff the PlaintfF after appearance be non-ſuſt » it fs 
pexempto2fe > and the reaſon fs foz the faith and credit; that the Law 
(fn Charttp) gives to the verdict, and fo? the terrible and fearful judg⸗ 
ment, that Coald be given again the firff Jury, if they chould be con⸗ 
vitted; And thecefoze upon ſuch non tuit the Plafntiff chan be tmp2iſo- 
ned, and his ſaretfes amercted, 

4 Good and Charttable Uſes are not taken away by the Statnte 
of 23 H.8. 10. alheit the woꝛds of the Dtatute are general, viz. all 
like uſes: but the intention of the Pakers of that Statute was one: 
"1 take away Buperſttttous Ales, and not Good and Charitable 

es. f * 

5 Regularly w'ere inttre Services are reſerved, if the Lo2d pur⸗ 
chaſe part of the Land, the whole Service is extina ; Yowbeit,when 
ſach intire Service 3 are reſerved fo2 wozks o. Devotion, Piety , oꝛ 
Charity, as to marry a pooꝛ Uirgin yearly ; (which Tenure you ſhall 
find in 24 H. 8. Br. Tenures 53.) 02 7 find a Pꝛeacher, oz * 

x * oF 
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498 | The Reaſon © Max. 1s, 
toꝛ ſach a Church (as pou have it in 35 H. 6-6.) in ſuch caſes, albeit 
the Loꝛd purchaſe part, pet the intire ſervice ſhall remain. 
Co. l. 0 48.2, 6 Lhe Kings Licence by Charter to found an Yoſpttal, Chantery, Furure con 
4. in the Caſe Fr, are ſufficient to make them Coꝛpoꝛations capable of envowments, 
of Suttont though they be not pet built, 03 pꝛepared fo2 ſach purpoſes oz tmploy- 
Ho!piral: ments: becauſe the Kings Charters fo Erection of Pious and Cha: 
ritable Wozkes are to be taken in the moff benigne and bencfictal 
ſence. 
Co. I. 10. 2b. 7 Rcgularlp, a copy oꝛ pꝛoof of a Deev ſhall not be given in evi⸗ 
4. in Leyfields dence to a Jury, but the Deed ft ſelf ought to be pꝛoduced; yet if a man 
Caſe, hath by caſualty had all his Mzitings burnt , ſo as he cannot poſſtblp 
pꝛoduce it, if that be pꝛoved to the Judges, they may fn favour of him, 
that hath ſuſtained ſo great Loſſe, ſuffer him upon the general iſſue to 
pꝛobe the Deed by witneſſes in evidence to the Jury ; leaſt they ſhould 
adde alia ion to affliction : And ff the Jury find it , albeit it were not 
ſbewed in evidence, pet is it good enough, as appeares 28. Aſſ. p. 3. And 
this _ * to him, that hath ſuffered ſuch lolle. Vide 28 H. 8. Dyer 
29. D. Fl. 199. f | 
Hoz 136. 8 A Deviſe of Lands to a Colledg is good, notwithſtanding the Derik. 
Floods Caſe, Statutes of Mortmain, becauſe within the Statute of 43 Eliz. of Cha- 
ritable Uſes , under theſe woꝛds limited and appointed: See there alſo 
the next Caſe , a Deviſe for the repaire of an High way; where albeit 
the Deviſe be void, pet the Statute of 43, by reaſon of the ſato wozvs 
(limited and appointed) doth reach it, Colliſons Caſe. 


136 De mortuis nil niſi bonum. 


Baſtard eipny 
and Mulicr 
puiſne, 


1 Ak there Baftard eigne and Mulier puiſne, and the Baffard have 


Cha idue, and die ſeiſed of the Land without claime of the Mulier , in this 
244.2 3. caſe the Mulier is barred fo2 ever, albeit the Mulier were under age at 
Co.1.8.r01:2. the time of the diſcent caſt, whereas the diſcent (in their caſes) onely 
3- in Sir Rich. puts him that right hath to his ad ion, and doth not barre him fo2 ever: 
Lech jords caſe. Ind one of the reaſons hereof t mes to be, becauſe after the Baſtards 
death, he wall not be bꝛanded by the name of Baſtard, to the p2cjudice 
of him and his iſſue after him: Foꝛ, Juſtum non eſt aliquem poſt mor- 
tem facere baſtardum, qui toto tempore vitæ ſuz pro legitimo habebatur : 
And therefoꝛe if there be Baſtard eigne, and a Daughter Mulier puiſne, 
and the be covert at the time of the Diſcent, yet is ſhe barred; Alſo ff 
the Baſtard die not, but enter into Religion, by which a Diſcent is 
taſt, that ſhall alſo barre the Mulier foz ever: Likewiſe diſcent of Her⸗ 
vices, Rents, Reverſions upon an Eſtate tail; oz fo2 life, xc. which 
barre not the entry of thoſe, that right have, ſhall barre the Mulier foz 
eber: So if the BaEarpdfe,and his iNus endow the Baſtards wile, the 
Mulier cannot enter upon the widdo w, but is barred cauſa qua ſupra. 

2 A Sentence of Dfvozce may be repealed after the death of the pars Direxe. 
ties, but after their death there can be no Sentence ol Divo2ce given 
to declare the martage void; foꝛ that were to traduce the Dead, and to 
baſtardiſe the iſſue to the ſhame of the deceaſed, 5 
Sies elbe Jfa Baſtard eigne enter, ans die ſeiſed, his wife being with child Baſharcie, 
4. in Sir Rach. Of & Bonne, and after the Sonne fs bozne, he hall inherit the Land fo: 

Lech ford caſe, in as much as the Father died in poſſeſſion , without interruptton, the 
Mulier ſhall not alleadge againſt the iNge Baſtardy in his Father aſter 


bis death, 


Co. 1.7.43. in 
Kennes Ca ſe. 
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137 And therefore, it hateth malice and oppreſſion; 


c. 1 The Common Law abhozre malfce in ſæking the blond ot an- Co. l. 3. 110. a. 
other withont cauſe : And therefoze if A. hath the Gods of B. by baile. in Foxlys ca, 
ment 92 troyer , and B. bzings an appeale of Robbery againſt A. foz 
taking them kelontouflp, and it is found, that they were the Gwdg 
of the Plaintiffe and that the Defendant came by them lawfully ; In 
this Cale, the Plaintiff ſhall fozfeft thoſe gods to the Ring foz his 
falſe = malictons appeale, as ft is adjudged fit E. 3. Title Co- 
rone, 367. FOLLY 

2 JItſ&emes reaſonable, that one, who is fn Pꝛiſon upon a recoge Fitz. 116. o. 
nfſance , ſhall have a w2it of conſptracy. upon the Statute called Arti- 
culi ſuper cartas, 28 E. 1. 10. agatnſt the Recogniſe, if be find him not 
Bead and water fn P2tſon, 62 

3 Albett a man in Pꝛiſon by pꝛoceſſe of Law ought to be kept in ſal- Co. Inſt. p. 1. 
va & arCta cuſtodia, and by the Law oiight not to go out; though it be 22.3. 
with a E e pet and with the leave 02 ſufferance of the Gaoler; But yet | 
imp2ifonment mult be, cuſtodia and not pœna: foz , Carcer ad homines 
cultodiendos, non ad puniendos dari debet. | EDS: : 
ar of 4 To pꝛevent and avoid oppzeſſion , injure , and injuſtice, the Co. ib.2 65. 2. f 

Law p:obibits, that a Right, o2 Choſe in Anton ſhould be granted 

02 transferred to a ſtranger: And therefoze ſaith the Mirrour (cap. 2. 

$- 17. ) Nul charter, nul vende, ne nul done vault pro penaltment; file 
' Donor neſt ſeiſie al temps de contracts de deux droits, viz. Del droit de poſ- 

ſeſſion, Et del droit de propertie: Yowbetft ſuch a right oꝛ thing in As 

dton may be releaſed, becanſe that quiets and confirmes the pꝛeſent 
| poſſeſſion and p2operty ; and cauſeth no diſturbance, oz injuſtice , 
et but rather pꝛevents them; 


ln 
, pood 


(opment, 


138 It favoureth Vertue. 


139 Hateth Vice. 


a 1 4 Remainder may enure upon Conditton to marrie my Daughe Pl. Co. 3 4 b. 4. 
l wid, ter, 02 any other la wu Conditton pꝛecedent; But if the Convf- 
tion be to kill a man, oꝛ to do anp other untawfull Ad, the Remainder 
ſhall not be god, fo2 the Condition being unlawful , it ſhall not be of 
koꝛce to gaine any thing in our Law, | 
2 A man makes a Leaſe fo; life to B, Remainder to the elveff co. 1g, p. i. 
Iſſue male of B. and to the heires males of his body, B. hath Ifſnea 3. 1. 
Baſtard:ſonne , he ſhall not take the Rema inder; foꝛ, qui ex damnato 
coitu naſcuntur inter liberos non reputentur: So it is alſo if a man make 
a Leaſe fo2 life to B. the Remainder to the elveſt Iſcue male of B. to 
be begotten of the body of Jane S. whether the fame Jfue be legitt- 
mate oz fflegitimate, B. hath Jſne a Baſtard on the body of Jane S. 
this Sonne oꝛ Iſſue ſhall not take the Remainder , cauſa qua ſupra. ; 
And it ſemeth alſo, if after the birth of the Jfſae B. had mar ied Jane S. 
e. ſo as thereby the Aue becomes Baſtard eigne, and had a poſſibility to 
inherit, yet ſhall he not take the Remainder by the wo2d Jflue, 
vec, 3 Ak the Wife Elope from her Busband, that is, it the Wite leave her Co. . 3.2. 
Musband, and goeth away and tarrieth with an Adulterer, ſhe ſhall loſe 
her do wer, until her husband will ingly without coertion Eccleſtaſtical 
be reconctled to her, and permit her to co⸗habit with him, all which is 
compzehenved ſhoztly in theſe two verſes : 
Sponte virum mulior fugiens; & adultera facta, 
Dote ſua careat, niſi ſponſi ſponte retracta. 


And 


Co. ib. 123. a. 4. 
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And it che goeth wiltingly with oz fo the Avowterer, this a depar⸗ 
ture and a tarrying, albett ſhe remaineth not continually with the 
Avowterer, oz tartieth with him againſt her will, o2 he turne her 
away ; alſo if ſhe co-habit with her Husband by the Cenſures of the 
Church: In all theſe Caſes ſhe loſeth her Dower ; See more of this 
matter in the expoſition upon the Statute of Welt. 2. 34. 13. E. 1, Vide Co, 
Inſt. part. 2. 

4 Some hold, that the Baſtaryof a Miete ſhall be a Uſain, and 
others hold, that if a Aillein hath a Baſtard by a Woman, and after 
marrfeth the Woman » that this 1Baſtard is a Gillatn , but the Law is 
contrarp in both Caſes ; Foz , Utce fs ſo odious fn Law, that albeit a 
Baſtard be a reputed Bonne, yet is he not ſuch a Sonne, fn conſtde⸗ 
ration whereof an uſe may be raiſed, becauſe in judgment of Law 
be is nullius filius: And koz the ſame reaſon, where the Statute of 
32 H. 8. of Wikis ſpeaketh of Chtldzen;3B xſtarv«childz2en are not with: 
in that Statute - neither ts the Baſtard of a Woman a Child within 
that Statate, where the mother convepes lands unto him. It was 
kound by Uerdf , that Henry the Sonne of Beatrix, which was the 
Wife of Robert Radwel deceaſed was bozne per undecim dies poſt ultimum 
tempus legitimum mulieribus conſtitutum, and thereupon tt was and judg⸗ 
ed, quod dictus Henricus dici non debet filius prædicti Roberci ſecundum 
Legem & Conſuetudinem Angle conſtitutam, that being nine moneths, 


atccoꝛding to that of Eſdras, Vide & interroga pregnaptem, ſi quando im- 


Co. ib. 123. b. 
Litt. C. 189, 
290. 


Flera 1. 1. c. 5. 


Co, ib. 2 6. b 2 


Dier 28. a 16. 
31 H. 8. 


pleverit novem menſes ſuos, adhuc poterit matrix ejus retinere partum in ſe- 
metipſa 2 & dixi non poteſt, Domine ; Mowbeit the P2tnce of Conde (ta- 
ther of the Pꝛiate now living, and in Rebellion againſt the Ring of 
France thts pꝛeſent yeare 1652 ) was boꝛne 14 moneths after the death 
of his father, and it was adjudged poſſible by the unantmous opinion 
of the Phyſictans of Montpeller, by reaſon of the exceſſive gꝛiefe, which 
the Lady was conce{ved to take at the death of her husband. 

5 Regularlp a Uillafa cannot ſue an Aaton againff his Lon, 
yet ſinne and vice ate ſo odious in the eie of the K aw, that he may 
have againſt his Loꝛd an Acton of appeale of the death of his father oz 
other Anceſtoꝛ , whole hetre he is:: And if in ſuch an appeaie of death 
it be found foꝛ the Plaintiffe, the Millein is enfranchiſed foz ever: 
Hiacenimeſt, quod eo ipſo funt hujuſmodi Domini ſervos ſuos amiſſuri, 
cum de injuriis fuer int convicti. And there is na diverſity herein, whether 
he be a Ulllain regarvant 02 fn groſte, although ſome have held other⸗ 
wiſe, Likewtſe, ff a Nife be raviſhed by her Lo, ſhe map have an 
appeale of Rape againſt him: Foz by the general parview of the 
Statutes of Weſtm. 1. 13. Welt. 2. 35. 6 R. 2. 6. 11 H. 4. 13, & 1 B. 4.1. 
that give the appeale of Raps, the Miete ſhall have an appeale of Rape 
againſt her 1. 02d : And ft ſ@meth by the ancient Authoꝛs of the Law, 
that this ſo hetaons an offence wis ſeverely puniſhed by loſſe of cies and 
pꝛiby memb:rs: Yawever of old time it was felony, which pou map 
lie at large in the ſecond part ofthe Inſtitutes upon Weſt, 1. 13. ſæ alſo 
moꝛe of Rape in the third part of the Inſtitutes, cap. Rape. 

6 Dbligations oz other tranſactions, with en joyne men to doe any 
Ac, which is malum in tc, axe fnvalfy and not in Law: As it a man 
be bound, upon Condition, that he ſhall kü J. S. the bond is void: 
Do tf a man mate a feofment , upon Condition, that the Feoffa ſhall 
Kell 1. S. the ©ftate is abſolute and the Condition void: ſo as he, who 
intends any unlawfal Act, is till by the Law croſt in the deũgne, oꝛ 
parpoſe, he atmes at, | 

7 YUice is ſo odtous in the eie of the Law, that it will not ſaffer 


any to inherit, who derives his title thzough bloud tainted _ — 
12 ap tal 


Baſtard; 


Appeal of 
the Lord for 
deathorR 
by the Vile 


Lalawfuls 


Bloud cor 


rupts 


Capital offence : As ff a man hath iſſue two Somnes ; and the 


good; 


len brea- 


the Common Law. 


eldeſt in the life of the Father fs attainted fo felony , and dies 
living the Father, and after the Father dies ſeiſed of the land in Fer, 
this land ſhall diſcend to the younger Bonne, as heire to his Father, 
it the eldeſt Sonne hath no illue living; but if he hath iNae in lile > who 
by the Law ſhould inherit the Land, if it were not koz the Attainder, 
and albeft he hath committed no offence , pet the land ſhall not diſcend 
to him no2 pet to the younger Bꝛother, but ſhall eſcheate to the Lo2v 


of the Fer. 
140 Intereſt Rejputlice , ne maleficia remaneant impunita, 


1 Where an Indictment fs found inſufficient, the offender may be 
indicted again; fo2 in ſuch Cafe Autre fois acquite, 03 tonbict is no god 
plea; becauſe that plea is allowed upon that Maxime of the Common 
Law, viz. that the lite of a man ſhall not be put in feopardy twics fo: 
one and the ſame offence ; Yowbeit this is intended upon a lawfall ac⸗ 
guftal oꝛ Condition, foz otherwiſe his life was never put in jeopardy : 
but when the JInvfement oz other pzoceeding againft him are tnſufff- 
cfent , he may be re⸗indicted: Fo2 the Law doth abhozre, that great 
offences ſhould paſſe un-paniſhed , accoꝛding to theſe ancient Maximes 


of the Law and tate, Malcficia non debent remanere impunita , & im- 


punitus continu affectum tribuit delinquendo, & minatur innocentes, qui 
parcit nocentibus. Yowhett it upon an inſufficient India ment of felony 
a man hath had judgment, quod ſuſpendatur & collum, and ſo is attainted, 
which is the judgment and end, that the Law hath appointed fo fe- 
lony, in this Caſe, he ſhall not be again indided and arraigned, until that 
judgment be reverſed by Error. ; | | 

2 The Reaſon why bona waviata, (viz. ſuch ſhelme gods as a felon 
in flying watves, oz leaves behind him) are fozfeft to the King, and that 


the owner ſhall in ſuch Caſe loſe his pꝛopertp in them, is, becauſe of the | 


negligence and def alt in the owner; fo2 that he made not freſh ſat 
to app2ehend the telon; foz, Intereſt Reipublicz , ne maleficia remaneant 
impunita, & impunitas ſemper ad deteriora invitat: And therefoze the Law 
hath impoled thts penalty upon the owner, that if the felon by his indu⸗ 
fry, and freſh ſuit be not taken, by ſuch vefault he ſhall loſe all his govs 
whtch the felon fo leaves behind him, | | 8 

3 Jn many Caſes Penal Statutes ſhall be taken by intendment, 
and not acco2ving to the exp2efſe woꝛds thereof, eſpecially, when it is to 
remedy a miſchtete, in advancement of Juſtice, and foz the ſuppꝛeſſim 
of Crimes and hetnous offences, ot᷑ which ſ& many examples in the bok 
at large quoted in the margent. EIS! 

4 Jn a wꝛit of Reception, where after Replevin the party diſtraines 
again fo2 that ſame thing, the Dheriffe is comanded to appꝛehend the 
party ſo offending, any ſo to chaſtiſe him by amerctament,. quod caſtiga- 
tio illa in caſu conſimili timorem aliis præbeat delinquendi. 

5 A man was put into the Stockes upon ſuſpitton of Felony , and 
another comes, who lets him co at large, this fs felony at the Common 
Law de frangend, priſon, albeit the party, that eſcaped , be not indicev 
s In Banco Reg, in the Caſe of one Tripcony the Jury to the Niſi prius 
gave the Plaintiffe but 40 l. damages fo2 the cutting of his right hand, 
and they were fncreaſcd by the Juſtices to 100 l. becauſe this was mat: 
ter apparent to the Court, and the offence and treſpaſs therein was 
catied about with the perſon ; howbeit, in the Caſe of Str John Bonham 
Ypy again 
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co I.. log. a. 
in Fauxleys 
Caſe, 


co. J. 1 I, 44.b; 
in Alexander 
Polers Eaſcs 


F. N. B. 72. k. 


Dier 99. a. Cl 
1 Max. 
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againtt the Lo. Scurton fo2 flander, Whrre the damages were 500 Marks 
the JuTices ſaid they could not leſſen them, 
Dyer 211. 33. 7 By the better opinion, alheit the Statutes of 27 H. 8. 4. & 28.H.8.r5 Admiil 

4 Eliz. be penal, anvozvaine, that Commiſſions to heare aud determine pira. 
cies ſhall be awarded to the Admiral and others to be named by the 
Chancello?, pet the Lo2v Keeper(being no Chancells2)may grant ſuch 
Commiſſions , and that fo2 the neceiſſity to punt ſuch offences, 


141 It favoureth Juſtice and right. 


1 In a wit of Dower bꝛought againſt the heire tout temps priſt tg a 
awd plea (befoze demand) to barre the woman of the meane values any 
damages, becauſe the heire holdeth by title, and doth no w2ong till a ve: 
mand be made; At is otherwiſe in a wit of Apd , Coſinage, xc, where 
the land and damages are to be recovered ; foz there ſuch a plea is not 
god: becauſe in that Caſe the Tenant of the land hath no title, but 
hol deth the land by wꝛong. 
2 If there be Lo and Tenant by Pomage Anceſcrel, and the Te: 
nant alien the land in Fe, although it be but upon a Condition, which 
y is perłoꝛ med at the dap, pet is the tenure gone foꝛ ever, becauſe the pꝛi⸗ 
* vity and Eſtate being once diſcontinued, it is log ever after exting: 
Wat it the land be recovered againſt the Tenant upon a faint title, and 
the Tenant recover the ſame again in an Action of an higher nature, 
there the Anceſtrel remataes, fo2 the right (which is favon- 
reth in Lam) was a ſufficient meane fo2 the coutinuance thereof; ſo 
it is alſo, if be hav reverſed it in a wit of Crroz, 
Co. loft, p. 1. 3 Wefo2e the Statute of quia emptores rerrarum { a man had made a Thel»s 
1434.4, feokment in F rendzing Rent, he might have diſtrained foz the ſervellar 
Rent acreare of Common Right, aud in Caſe he had made no reſerva- nue. 
tion al Rent oꝛ ler vice, pet the Feoffe ſhould then have held of the 
- Feoffo2 by ſuch ſervices as the feoffoz held over of the Lozd paramount: 
So as albeit the Feoffoz were negligent any made no pꝛoviſion oz re⸗ 
ſervation et Rent oz ſervice , pet the Law it ſelfe ſo much regarded 
Equity aud Auſtice, that it created a tenure, where the party was cares 
leſſe and reſervednone, 
Co. b. 553. a. 4 Remedies koz rights are al wapes favourablp extended: and there- 
; fo2e the grants ol a Rent - charge and Rent-ſecke may demand them > 
after thep are behind at auꝝ time, whether the Tenant be pꝛeſent 02 no, 
and it is not necettatp, that the grant ſhould demand them at the very 
time when they become due: It is otherwiſe of a Rent unon a Con: 
dition, becauſe that is penal and overthꝛoweth the whole Eſtate, and 
therefo2e the time of demand (ix that Caſe ) muſt be certain, to the 
end the Lele, Done, 03 Feoffex map be there to pap the Rent fo2 the 
renemp:ion of the E ſtate. 
Licr, 3. 307- 5 Ak a man be diſſ2iſed, and the Difſeiſoz maks feofment to two relaxes 
Eo. ib. ig. b.3 men ia Fæ, and the Dilleiſe teleaſeth by his ved to one of the feoffgs; one joins 
Lir. 5.3 08. ta this Tate, it Mall euure to both the Feoffes, becauſe they have a 2% Wt 
a Egate by Law, and come not in by wꝛong done to any: So 
likewiſe it the Difſeiſo2 make a leaſe to one foz life , the remainder to 
another fa F, ans the Diſſeiſe releaſe tothe Tenant foz life , this 
ſhall enure to him in remainder > and the Cate of the Miſſeiſe 
is thereby guite extina, caula qua tupra. n 
Co ib. 125. b. & The tatutes of 3, & 4 E. 6. cap. g. and 13 El. cap. 6. which oznain coof e 
Conſtats and Inſpeximus of letters Patents are to be favourablp can - Herinu. 


ſtrued foz advancement of the remedy and right of the ſabjec, 
7 Eſt ope is, 


Co, 1b.103.9:4 
& b.1, 
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at e- 7  Effopels, which bind the Irttereff of the 1 and ( as the taking of C0. 5. 227. 2.4 
%%% a leaſe ot a mans owne land by dd invented , any the like) deing ſpe: 
cfally found by the 3 tirp, the Court ought to judge attoꝛding to the ſpe⸗ 
cfal matter; fo albett Cffoples regularly muft be pleaded and relted 
upon by an apt conciuſfen, and the Jury is fwo2ne ad veritatem dicendam, 
yet when they fin> veritatem fati , they puttue welt thetr oath, and the 
Court ought to judge accozding to Law and right: So alſo map the 
Jury find a warranty being given tn evidence, though tt be not plead⸗ 
ed, becauſeft bindeth the right, except it be in a wzit of Right, when 
the Miſe fs jopnes upon the mer te right. 
,,48s, 8 Albett the Statate of 32 H. 8. 33. (which gives entry to the Dif- Co. b 38.2.3 
ſeiſe, d2 dis hetres, it the Diffetſo2 were not in peaceable poſſeſſion five 
1 peares befoze the diſcent caſt) be a penal Statute, yet it is taken fa: 
'Y 8 vourably fo2 the ad vancement of the anctent right ; Foꝛ whether the 
difſeiſia be with fo2ce 03 without fozce , it is within the Statute : any 
albeft the Statute ſpeaketh of him, that at the time of the diſcent had 
title of Entry, ec, 02 his hetres ; yet the Succcfſo2s of bodfes Politique 
o2 Co2pozal ( ſo yon hold your ſelfe to a diſſeiſtn) are within the re⸗ 
medy of this Statute : bnt an Abato2, Intrudoꝛ, 03 the 4 eoffee o2 Dil- 
ſefſoz ate not within the Statute, no2 he in reverſion,o2 remainver, that 
had not right of Entry at the time of the viſcent catt᷑. 
9 Albeit the Law gtveth much favour toveſcents,yet when the title Lit. 5.3 54. 
of a dfſcent commenteth by w2ong;; fo2 the advancement of the ancient ©9:ib-141:b.3 
right, the Law tieth a diſcent to ſtria termes: and therefoze when a 
diſcent is caſt, if immediatelp after , there be not a perſon capable of tt 
which may take it, ſuch diſcent cannot ton the entry of him, that right 
bath, but his Entry is congeable, As il a Feme be ſeifed of land in ck, 
mr wherein I have title of Entry, and the Feme takes Baron, and they have 
lat {Cae , and after the Feme dies ſeiſed, and: after the Baron dies, and the 
iſe enters, c. Jn this Caſe, J may enter upon the poſſefſfon of the 
iſſue, becauſe the illue comes not fs the tenement immediately by vff- 
cent after the death of his mother, but by the death of his father ; Foz 
here was but a diſcent of a reverfion at the time of the dying ſeiſed , ſo 
as the F& and lranktenement together did not fmmevfately after the 
deceaſe of the Feme diſcend to the hefre ; and ff a dying ſeiles taketh 
not away the Entry of him, that right hath , at the time of the diſcent ; 
it ſhell not do it by any matter ex poſt facto: So tt a Piſleiſoꝛ die with⸗ 
ont heire, his Wife priviment enſeint with an tflae, anvafter the iſlue is 
bone» who entreth into the land; In this Caſe, he bath the land by 
diſcent , and yet thereby the Entry of the Difeiſ& ſhall not de taken 
away, hecauſe (as Littleton ſaith)the iMag cometh not to the lands imme⸗ 
diately by diſcent after the deceaſe of his father : A tkewile . ita Dilſef- 
toꝛ make a gfft in taile, the remainver in Fee, and the Mone dieth 
without iCae , leaving his Wife priviment enſeint with a ſonne, and he 
in the remainder enter , aud after the fonne is bozne , who entreth inte 
10 land, this diſcent ſhall not take away the entry of the Difſetfe@, cauſa 


6 ſupra, | : 

mw ” wy Tenant in tafle enfecffeth A. in F&, A. hath iſſue within age Co. laſt: p. ti 
4 aud dieth, B. abateth and dieth ſeiſed , the iſe of A. being fl within 246. 2. 2. 

age, this diſcent ſhall bind the infant foꝛ the ie in tafle fs remitted: 

And the Law doth moꝛe reſpec an ancient right in this Caſe, then the 

| pꝛtulledge of an Jufayt, that had but a vefeafible Eftate. ATE 

= won rx No glozieus pꝛetert of an Act ( who though it be ot Religton) Co.ib.248.6,5 

OE an wozk a wꝛong to a ſtranger, that hath right, to barre himof his 

entry; but it muſt be done by the Act of God; vz. by death: and there⸗ 


koze if the Dileiſoz have iſſne and enter into Religion; ſuch a 3 
a 


ge u 


1 
* 
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Lit. 5. 415. 


Co. ib. 2 52. a. 


Lit. S. 472. 


wall not barre by the diCCeiſ# of his entry , but he may well enter, not- 
witbſtanding any ſach p2ofeſion, oz pzetert of Religion. 
12 At a man hath cauſe of entry into divers lands in ſeveral Townes Eaty 

in the ſame County, if he enter in any parcel thereof in the name of an, be dont 

by ſuch entry be ſhall obtaine a god poſſeſſion and ſeiũ n ot᷑ al; The like 

alſo map be ſaid of. fverp of ſeiũn: and this is in favour of right and 

Juſtice. | 

13 Ia man diſeiſed by two, and he releaſeth to one of them, he, to Releaſe; 


Go,ib.275.b.4 whom the releaſe is made, ſhall hold out his Companion, am by ſuch Diſkivn, 


Co. ib. 278. . 3. 14 At two Difſeiſo2s be, and they enfeoffe another, and take back Releaſe u 


Co. ib. 25 3. b. 1. 15 Dormit aliquando vis moritur nunquam; fo2 bf ſuch an high etti⸗ Right c 


Litt. $.478. 


* 
7 
LE 
* 


Co. b. o 4 5.3. I 


*eleaſe wal gatne the ſole poſſeſſion and Eſtate in the land: but if a 
DiCetlo2 enfeoffe two in Fe, and the Dilletſe releaſe to one of them, 
this ſhall enure to them both; becauſe theſe come in by feofment , but 
thoſe by w2ong. | 


an Eſtate fo; life oz in Fee; here, albeit they remaine Difſefſo2s to Dieler. 
the Diſſeiſce , as to have an Alliſe againſt them, pet if the DifCefſee re: 
leaſe to one of them / the releaſe ſhall hold out his Companion, becanſe 
their Citate in the land is by feofment : Agatn, if there be two Dif: 
ſeiſoꝛs, and they be diſſeiſed , and releaſe to their Difſefſo2 » and then the 
Dilleiſce releaſe one oꝛ both of them, yet the ſetond DifCeiſo2 ſhall 
re-enter, fo2 they ſhall not hold the land againſt their owne releaſe ; Jf 
their be two Femes joint Diſſeiſoꝛs, - and the one taketh husband, any 
the Difleiſe releaſe to the other ſhe is ſolely ſelſed, and ſhall hold out 
+ the husband and wife , becaule ſhe clatmes by a juſt title, viz. by the 
- releaſe, but they came in by w2ong. 


mation is right in the eie of the Law, that the Law pꝛeſerveth it from dic. 
death and deſtrud ion; tredven downe it may be, but never trodden ont; 
foz where it is ſafo , that a releaſe of right doth in ſome Caſes enure 

wap ofertingutſhment; Jt is ta be under ſtod (as Littleton doth 5. 478. 

in reſpec of him, that makes the releaſe, oꝛ fn reſpec that by conffry, 
ttonof Law it enureth not alone to him, to whom ft is made, but fo 
others alſo, who be ſtrangers fo the releaſe , which is a quality ot an 
Mmheritance extinguiſhed: As if there be 1 oꝛd and Tenant , and the 
Tenant make a leaſe fo2 life the remainver in ft, ff the Lozd releaſe to 
the Tenant fo life, the Rent is wholy extinguiG@ed, and he in remain⸗ 
der ſhall take benefit thereof ;, So when the heire of a Difſeiſo3 ts diſ⸗ 
ſeiſed, and the DiCeiſ03 make a leaſe fozlife, the remainder in li, ff 
the firft viſſeiſe releate to the Tenant fo2 lite, this ts ſafd to enure bp 
wap of extinguichment, foz that it hall enure to him in remainder, who 

is a ſtranger to the leleaſe, and yet in truth the right is not extina, 

but doth follow the poſſeCion , viz, the Tenant foz life hath it during bis 
time, and he in remainder to him and his hetres, and the right of the 
inheritance is in him in the remainder; fo2 a right to land cannot 

die, 02 be ertina in dd; and therefo2e if after the death of Tenant foz 
life, the hetre of the Difeiſo; bꝛing a wꝛit of Right againf him in the 
remainder, and he jofne the Miſe npon the meer right, it ſhall be found 
fozhim , becauſe in judgment of Law he hath by the ſaid releaſe the 
right of the firſt Dilleiſe, | 

15 Remedfes to come to rights 02 duties are alwapes taken favou- Reminen 

rably : and therefoze there fs a diverſity betwen money given by way vourel i 
of Attozument, and where it is given as parcel of a Rent by way ofſet- 
ſin of the Rent: koꝛ albeit the Rent be not due befoze the dap, pet a pay- 
ment of parcel of the Rent befoze hand is an Actual ſeffin of the Rent 
to have an Aſliſe ; and ſo it is alſo, if he give an Dre, an Pozſe, a 


Shwxpe, a Lntfe » oz anp other valuable thing in name of ſeiſin — 
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Rent betoze hand, tbis is god, whereas money 02 any other thing given 
fn name of attoꝛnment is onelp a fefftn in Law, which the grante hath 
defoze actual ſefſin; Do as a payment of part of the Rent in name of ſef- 
ſin is moꝛe beneſictal fo2 the Gꝛant, being both an actual ſeiũn and 


an attoꝛnment in Law alſo; and pet being given befo2e the day on 
which the Rent ts due, tt ſhall not be abated out of the Rent, in ſuch 


— ſozt that, as to give ſeiſin of the Rent; it ts taken as part of the Rent, 
but as to the payment ot the Rent; it fs accountey as no part of the 
Rent; and ſach pꝛevaricattons the Law permits, when a right is 


concerned, | | 15 
17 It Tenant fir taile ditcontinue, and hath iſtue a Daughter, yo 4 
O. Int. p. 1. 


and die, and the Daughter being of full age takes Baron, ans the vil⸗ | 
continae releaſeth to the Baron and Feme fo? their lives, this isa Re⸗ * 4. 
initter to the Feme, and the Feme ſhall be in by fo2ce of the entatle ; 
becauſe Remttters to anctent Rights are much favoured fn Law: Jt 
is otherwiſe of a dfſcent , fo2 if a woman be diflefſed , and being of full 
age taketh husband, and then the Dilleiloz dieth ſeiſed, this d{ſcent 
wan bind the wife, albeit che was covert, when the viſcent was calt ; 
becauſe ſhe being of full age, when the toke Baron, did not clafme her 
Intereft in the land. 07 F 
18 There hath been a QNacKfon in our Bokes upon theſe woꝛds of Cod. 55.2. 
the Statute of Welt. 2. cap. 4. (by default.) as fo2 example, whether 
a recovery being had by vefanlit in an Aaton of waſte againſt Tenant 
in Dower oz by the Conrteſfe,a Quod ei deforceat lpeth by the laid ta⸗ 
tute; but ( doubtlefſe ) it voth: Yo} albeft the Wefennant may give in 
evidence , it he knoweth it, pet when he makes vefanlt the Law pꝛe⸗ 
ſumeth he knoweth not of it, any tt may be, that he in truth knew not 
of it; and theretoꝛe it is reaſon , that ſeeing the Statute» which is a 
beneficfal Statute , hath giben it him that he be admitted to his Quod 
ei deforceat, in which waft the truth and right wan be tried; Ind ſo 
tt is alto of a Recovery by detault in an Aſſiſe, albeft the Recognito2s 
of the Aſſiſe give a Uerviet, a Quod ei deforceat Ipeth ; and al this, as 
to this point was reſolved in P. 33 El. Rot. 1125. Ind ſo the doubt in 
41 E. 3. 8. is well reſolved : if Tenant fo2 lie make detault after de⸗ 
fault; and he in teverſton is recefysp and pleads to iſſue, and it is found 
by UMerdla fo2 the Demanvant the vefanlt and Uervia are tauſes ot the 
5 ent, and pet the Tenant wal have a Quod ei deforceat, in favour 
ol * and Joftice , eſpectalip when the Statuts intends him as 
muc 
elle. 19 It the Baron diſcontinue the land of the Feme, and the dilconti⸗ Lintl. 5. 677. 
nas de mile the ſame land to the Feme foꝛ term ot her life , and deliver Oo.. 356. b. 
ſeiũn acco2dinglp; An this Cale, ft fremes whether the Baron agre& oz 
diſagre to the libery, ft fs a Remitter to the Feme , it is otherwiſe 
if we had ben ſole : but one of the reafons why in that "Caſe the is 
remitted is, foz that the Law having once reſtozed her ancient and 
better right will not ſuffer the diſagrement of the husband to deveit 
ft out of her, and ſo'to redive the diſcontinuance, and reveſt the wong; 
kal @ftate in the vifcontinuce ; becanfe Remittets tending to the ad» 
F vancement of ancient rights are very much kavoured in Law :- ſoifks- 
wife, if lands be given to a man and the hefres females et his body, and 
be maketh a feofinent in Ke, and taketh back am Cate to him and 
bis heires > and dteth having mea Daughter, and leaving his wile 
Groſſcarent enſeint with a Sonne, in this Cafe alfo, the Daughter is 
remitted, and albeit the Sonne be afterwards bozne ; he wall not rovet 


the Remitter, 


213 20 N 


506 The Reaſon of Max. 141. 
Litr. 5. 6. 20 If the Baron diſcontinue the land of the Feme, and the dilcontinute The lite 
Co. ib. 3 57. a. 3 is diſſeiſed, and after the viſſeiſo2 demiſeth the land to the Baron & Feme 
loꝛ term of their lives, this is a Remitter to the Feme; fo2 Remitters 
that reſtoꝛe ancient right are ſo much fayoured in Law, that the Effate 
made by the diſſeiſoʒ (who cometh to the land by w2ong and upon whom 
the entry ol the diſcontinue is la wiul) doth remit the wife , and deve» 
ſeth all out of the diſcontinne , albeft he hath a warranty of the land. 
Lire, $. 693, 21 When the entry of a man of full age fs congeable, if he take an Rr ofen, 
Co. ib. 363. b. Eſtate of the land fo3 life, in taile, 03 in fe , he is thereby remitted, un- $ fore 
leſſe ft be by Andenture, matter of recoꝛd, o otherwiſe, whereby he map 
be concluded oꝛ eſtopt: It is otherwiſe where he hath but right of adton, 
fo2 in that Caſe by taking ſuch an Eſtate ſhe ſhall not be remitted, and 
ſo obſerve a diverſity betwixt right of action and right of entrp, when his 
entry is lawfal. | 
Co.1.3.86.9.4. 7 22 Where alienation was made in moꝛtmaine , 17 E. 3. 7. Pl. 20. A Tenincou 
in che caſcs of fine is levied of land holden in ancient demeſne, 31 E. 3. Tit. Ancient de- compeilable 
Fines. Iuſtioe. meſne, 16, an fnfant leviea a fine; 36 H. 6. 24. Pl. 19. A fine levied of the on. 
windams Ca. te verũion of land holden in Capite without licence, 45 E. 3. 6. 02 where 
Tenant in tatle ofa re verſton oz temainder ( befoze the Statutes of 
fines, 4 H. 7. & 3: H. 8.) had levied a fine thereof; in all theſe caſes and 
the like, the Tenant was not compellable to attozn , becauſe the Eſtate 
that paCev by the fine was not lawful,but either pzohtbited by the Com- 
mon Law, oz by ſome Statute, and fozthe moſt part were votvable, 
Co.1.4.26.2.4, 23 The Lefſce of a Copi-holver,fo2 a peare map maintaine an Eje- In B 
in the Copibold ctione firmæ, loꝛ in as mach as his term is warranted by the Law bp gun 
caſes, in Me!- fgzce of the general Cuſtome of t ealme , it is reaſon, that, it he be ray Copibo 
wiches Caſe. -  (eaed, he would have an Ejectione firmæ, foz that it is a ſpedy courſe fo; 
+a Copt-1older to gatnethe paCſeſſiorj of the land againſt a ffranger; being 
no m02e , then what right requires to be pielded anto him fo2 the reco- 
very if his Eſtate. ee, 43A | 
Co. l. 5.29, . 24 An Executoꝛ befoze probat map releaſe an Adlon, albeit befoze Nele h 
in the caſes of probat he cannot bꝛing an Acton, becaile of the right of Acton that is in Executor | 
Execurors, in him at the Common Law, it is otherwiſe of an Admintſtratoz, foz ff A. “ 
-—— releaſe, and after take adminiſtration, this ſhall not barre him, foz the a 
: right of Action was not in him at the time of the releaſe made, Vide 
18 H. 6.43.b.Greysbrockes Caſe,Plowd.277,278. 21 E-q.24. Co Exetu⸗ 
to2s pꝛove the woll, and the third refute pet he map afterwards releaſe, 
fo2 the ancient tight, that remaines in hfm,Litc.fol.r 17. If one be bound 
to pay a ſumme at the day to tome, betoꝛe the dap he cannot bꝛing an 
Acton of debt, pet a releaſe of all agjons befoze the day barres him, be⸗ 
cauſe of the pzeſent right and duty that he then had in him. : 
Co.1.6,1.b.in 25 Ik a man hold land by the ſervice of apoiag the Oheriffe , oꝛ to be Tenur f] 
3r4e7:035 ca. Yigh-Conltable of England, which are fo2 the advantement of Jaſtice fn: 
- (foz the determination of divers caſes belong to the Court of the Con; . 
ſtable and Parſhal, and the Sheriffe is a iniſtet of Juftice ) oz it᷑ the 
tenure be, ad cuſtodiendum Recorda Domini Regis, as the Abbot of St. Bar- 
the lm. in Smithfield held ( as appeates in the Recoꝛds of the Tower in 
7R. 2. membr. 1 5. inDorfl,) in theſe and the like caſes, if the Loꝛd pur⸗ i 
' chaſeparcel of the tenancy, pet the whole ſer vice remaines, quia iſta con- tn 
cernunt adminiſtrationem Jultitiz, _ 55 
Co. 6.62. 3.3. 26 Jn Catesbies Caſe in the 5 Rep, the ſingle point in queſtion was, a eure fa 
in - atesbie: Whether the ſix moneths of laps to give the Biſhop power to collate laps. 
Caſe, ſhould be accountev by 28 dayes foz each moneth , 02 by the halle peare, 
and one of the reaſons there alleavged fog the account by the halfe peare 
was this: when a computatton in ſach caſe is ambiguous; it fs always 
requiſite to determine it foz the reliete « remedy of him, that right hath, 
| Viz, 
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. viz. of the Patron, and fo? the pꝛeſervation of his right to allow him the 
longeſt time of the two, to the end he may not loſe his tight. 
27 Upon the Stat,of 35 H.8.6.to return a Tales, albeit the title theres Co.1. 10. 103. 
e of fs uſual v decem Tales, yet the Shertffe ( although there be bat one b. 2 in 4/fid 
u Jar0z appeare o; all be challenges but one) map at firff return 11 to Penbandt ca. 
that one, becauſe it is fo2 the ſpeeding of trials; and that Statute being 
o2vatned fo2 the furtherance and advancement of expedition in Juftice 
ſhall have a benigne and favourable fnterpzetation, . „ Y 
28 Il a man be diſſeiſed of a Pannoz, to which an. Avvowſon is ap⸗ F. N. B. 33.4 
pendant, and the Advowſon happen to be void, the diſſeiſe map pꝛeſent, 
and have a Quare Impedir, albeit he hath not entred into the Pannoꝛ, by 
reaſon of the ancient right that is in him, 18 95 | | 
29 Ita man traverſe an Office found of a Panno?, to which an Ads F. N. B. 34. p. 
vowſon is appendant, and upon the traverſe the King demiſeth the Pan⸗ 
noꝛ to him without making anp mention of the Avvowſon , and after 
the Church is dots, here, he that tenders. the traverſe ſhall have the 
pzeſentment, if the traverſe be found foz him. TIF 15 >: 
30 Ik a man recover an Advowſon, and the ſix moneths are paT, yet F. N. 5. 38. f. 
if the Church be void, the Patron may pꝛay a wꝛit to the Biſhop , and 
ſhaſl have it, and ff the Church be void ; when the wit comes to the 
Biſhop, the Biſhop is bound to admit his Clerk; and it ſœmes alſo rea- 
fon, if the Patron after the ix moneths pꝛeſent to the Biſhop, the 
Church being then votd, that the Biſhop ought to pzeſent his Clerk, 
in reſpect of the right, that is in the Patron. e ee 
31 If the King wzfte te the Auſttces to pꝛorogue the Aſiſs, becauſe x N. B 153 h 
the delendant fs in bis ſervice, ic. pet þ Juſtices ought to pꝛocted, and net 
to ceaſe fo2 that wzit, becauſe it is foz the avvancement of Jufffce 
and to do right, | 
32 In Dire and Manninghams Caſe in the Commentaries , albeft the p1.co.cs.v 32 
Defendant had pleaved Judgment fi action, whereas he ought to have Dive and 
pleaded non eſt factum (Dive the Dheriffe having taken a bond of a man Anni han 
in execution to ſecure himſelfe , which was void by the expꝛeſſe woꝛds ER 84.b. 4 
of the Statute of 23 H. 6. 10.) not withſtanding tach default in right C es 
pleading , the Judges finding the @heriffe to have no juft cauſe of action 
( becauſe that Statute made the bond cl&rely vold) gave judgment 
againſt Dive the Plaintife. Do H. 7. E. 4. 31. Fitz. Title judgment, 50, 
where an adton of treſpaſs was bzought againſt Tilly and Woddy foz 
five boxes with wꝛitings taken ec. Tilly pleads not guilty, and Woddy 
makes title to him by a gift, and the Platatitke traverſeth the gift , and 
upon theſe matters they were at iflae, and Tilly. was found guflty , 
- and the iſſ ie was found fo» Woddy and agataſt the Platntiffe : And 
8 here albeit the Aue was found againſt Tilly , pet bythe clere opinton 
| of the Court the Platatiff? chall not have judgment agatnſt him, foz 
it was founs bet wirt the Platntiffe and Woddy 3 that the Plaintiffe 
had no title, and tyerefoꝛe the Judges (ex officio) ought to give judg⸗ 
ment againſt him, vide plus ibid. _ | 
33 Ik land be given to Baron and Feme tn ſpectal tatle, ànd after the ( Iaſt. pat. 
us bus band alten the land in fe, and take backe an Eſtate to him and bis 3 %. 
wife fo: their lives: in this Caſe,p husband agatnſt his owne altenation | 
| (if he had taken the eſtate to htmſelfe alone) could not have ben remit⸗ 
" ted; but when the eſtate is made to the husband and wile, albeit they be 
but one perſon in law and no moities between them , vet foz that the 
wife cannot be remitted in this caſe , unleCe the husband be remittey 
alſo, and fo2 that rem(tters are much favoured in law, becauſe thereby 
the moze ancient and better rights are reſtozed again, therefoze in this 
caſe in judgment of law both husband and wits are remitted, 4 
34 


508 


80. ib. 19 LD 4.3 


Co.ib.297.,4. 2 


Co.ib.277, b.4 


Hob. I 3. Sir 
Daniel Norton: 
Caſe! 


Co. lib. 11. 38. 
b. 1. in Edw, 
Seymers Calc. 


The Reaſon gf Maxis 


24 A releaſe by the viſſeiſce to one of the diſſeiſo2s ſhall enable him A rela, 
to hold out his companion; b:canſe they are in merely by wong; hows uſurpam W 
beit it two men do uſurpꝛ by a waongtull pzeſentation toa Church; and 
thetr Clerk is admitted inſtttuted and · indncted, and the righttul Patron 
releaſe to one of them, this Gail enure to them both: toꝛ that tbe uſurpers 
came not in merely by wꝛong . but thetr Clerk is in by admiſſian and in⸗ 
Titatton , which are Judicial Acts: and nſurpation (hall wozk a Re- 
mitter to one that hatha fozmer rigbt. | 

35 There is a'dtverſity betwtxt a bare aſent without any right oz Attornaes, 
fatere@;, and an allent coupled With a right 02 intereſt: and theretoze Confiruxl 
an Attoznment cannot be made fo2 a time 02 upon Condition, becanſs | 
that is a bare aſſent ; but ff a Parſon; make a leaſe ſo 100 years, the 
Patron and Owfinarp may conſtrme 50 of thoſe years, ſoꝛ they have an 
intereſt, and may charge in time of vacatton : fo if a diſſeiſoꝛ make a 
leaſe fo3 roo pcares . the diſſetſo2 may:coufirm parcel of thoſe pears ;bug 
then te muh be by apt woꝛos; koꝝ he muſt not confirme the leaſe o? de⸗ 
miſe, o2 the Eſtate ofthe Leſe& , becauſe then the adutt ion ſoꝛ parcel ot 
the term would be repugnant, when the whole was confirmed befoze : 
but the confirncatfon muſt be of the land fo2 part ot the term, cc. 

326 JA. vileifery B. to the uſe of C. and B. reteaſeth to A. this ſhall 
ta ay the agriemsnt of C.to the viſſoifin, becauſe otherwiſe it ſhoum 
make. him a wung der: fo if thy otfleifor de diſteiſed, and the diſſeiſe 
refeaſeth to the ſecdnd viſeiſoꝛ ; this taketh away the right of the firſt 
viſetſo2 had againſt the ſecono; fo2 a relation ot᷑ an Eſtate gained by 
wrong Wall never velrat an Eftatoſublequent gained by right; againft 
a Engle opinion tw 14 H. 8. 18. never feconved bp any other fince, 

:+ A khe Unvor-Syertff& Covenant with the Pigh Wherttke, that Serie 
he will not ſerve executions of above 20 l. without his ſpec tat warrant, 
this Cobenant is voto) becaule it is againſt L ab and Zuſt ice. 


142 That; which is not torrious in it ſelſe, cannot 
be tortious to any. 


x If there be Tenant in tatle, Nematnder in talle, fhe Reverſion in kemi 
in Jer to the Tenant in tafte, the Tenant in taffe bargatnes and ſetg not rt 


the land and levies a' Fine tothe bargatnee , who enfeoffes 1. S. in this 
Cale, by the leolmegt de the bargatnee to J. S. the Remainder in tat 
is not dilplates 1115 a right; fo2 the bargatne had an Ettate 
in # 811 ttutnable upom the death of the Tenant in tatle with. 
ont iſſue, and when be 1 the feofment his deter minable Fee · ſi myle 

ſeſſion and bt abſolute Fe- mple erpeuant upon the Eſtate 
kalle in tematnder did paſs and did not deveſt the rematnder: foz the 
— which is not toztfons in it ſetfe, cannot be tozttous to 
anotyer. * ; 
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143. Intereſi Reipublica, ne Curia Domini Regis deficeret in 
Juſticia exhibenda, 


lauer of 1. Ik aa man make a Letter of Attozney to two, to do any ad, if one Co. Iaſt. pars 
ne); ol them dye, the ſurvivoz ſhall not do it; but if a Venire facias be awarded 7+ 1. d.3. 
ju to four Cozoners to impannel and return a Jury, and one of them dye, 

vet the other hall execute and returne the ſame, becauſe this laſt is foz 

the execution of juſtice. i 

2. If there be twa Tenants in Common of 20s. Rent, a pound of Co. ibid. 197, 
Pepper, 02 ſuch lik? thing as will admit ſeverance, if they be arreare, b. 

yjne in they ſhall bzing ſeveral AMiſes fog them, becauſe of their ſe verall titles: 
15 but if the Kent be an intire thing, which cannot be ſevered oz divided, 
as an Hawke, Yozſe, oz the like, in ſuch caſe they ſhall joyne in the Aſ- 
ſiſe, fo2 otherwiſe they ſ<5ulo be without remedy ; and thus they muſt 
do, Ne Curia Dom. regis, &c. And Lex non debet deficere conquerenti- 
bus in juſticia exhibenda; beſtdes, if they ſhould not joyne, they ſhould 
have damnum & injuriam , and yet ſhould have no remedy by Law, 
which would be inconvenient, fo2 the Law will that in every caſe where 
a man is wzonged and endamaged, that he ſhall have remedy : Aliquid 
conceditur ne injuria remanent impunita, quod alias non concederetur: 
Vide plus ibidem. | 

3. A man cannot be p2operly ſaid to be diſpoſſeſt of a Uillain, either Co. ibid. ;e7, 
in groſſe, ez regardant ( unlelle he be diſpoſſeſt of the M. too) foz o- * . 
therwiſe the Law would have given a remedy againſt the wzong doer, 
as the Law doth in caſe of a Ward, becaule the Lozv may ſeiſe his Uil⸗ 
lain wherſeever he finds him. EF 
leſccof' 4. The Leflee cf a Copiholder foz a year may maintaine an Ejectione Co. 1. 4. 26. a. 
Cy-holder firme, fog in as much as hi terme is warranted by the Law, by fozce 3 
ware" ct the generall cuſtome of the Realme, it is reaſon, that if he be ejegen 

8 he ſhould have an Ejectione firme, foz otherwiſe he ſhould be without res 

medy 2: And Intereſt reipublicæ, ne Curia, &c. . 
«Wet 2, $- The Statute of Weſtm 2. ca. 28 pꝛovides, Quod quotieſcun- PP 
1 que de cetero exercerit in Cancelleria, quod in uno caſu reperitur .- 1 
breve, & in conſimili caſu, cadente ſub eodem jure, & ſimili indigente fe. 
remedio, non reperitur : concordent Clerici in Cancelleria in brevi fa- 

ciendo, &c. vel ad proprium Parliamentum de conſenſu Juriſpericorum 

fiat breve. And then concludes with this Maxime in Law, Quod Curia 

Domini Regis non debet deficere conquerentibus in juſticia perquirenda. 

Upon which Statute and gzound divers things are admitted, in conſimili 

caſu. Vide plus ibidem. 

6, The Dekendant in account, after judgment to account, and befoze p 
judgment finall bzings Erroz, but it was not allowed; ſo in an action _—— : 
bzought againſt two, one ple ds to the iſſue, and the other confeſſeth it, cafe caſe. | 
and thereupon judgment palleth againſt him, vet be ſhall not have Er⸗ 
ro2 till the plea be determmed againft the other: Vide plus ibidem. 

And the reaſon of theſe and the like caſes is, becauſe if the Recozd ſhouly 
be removed befoze the whole matter be determined, there would be a 
Failer of Right \ fo2 the Judges of the Ktngs Bench cannot pzoceey 
upcn rl _— — * is not pet determined. | 
wmeofthe 7. Ik a Sheriff returne upon a Replevin (alias oz pluries) that 
. hathſent to the Bailiff of the Franchiſe, who hath made him 24 ek »g "I 
02 that he will not make deliverance of the Cattle, in ſuch caſe a Non 
omittas ſhall iſſue fozth ( alias & pluries) to cauſe the Sheriff to enter 
the Liberty, and to make returne; oz if the 1Bailiff make no return, 
oz will not make deliverance, it ſeemes that by the Statute of Weſt. 
| Aaaa 1. cap. 
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1. ca. 27. upon ſuch returnes the Sheriff may (without Wait) enter 
the Uiberty and make deliverance of the Cattell, in like manner as the 
Sheriff map do by the Statnte of Marfebridge ed. 21. where a plea De 
retit. Nav. is in the County by plaint befoze the Sheriff, and the She, 
riff ſends fo the Wailiff of the Liberty to make deliverance, and he doth 
nothing, in this caſe alſo the Sheriff may (without Wazit ) enter the 
Liberfy and do it. Like wiſe if the Sheriff upon a Pluries returne, that 
the Defendant hath. conveyed the Cattell into another County, oꝛ that 
he hath:rommanded the 1Bailiff of the Franchiſe, who returnes that the 
Cattell are eloined into divers Liberties, ſo that he cannot have the 
view ot the cattell to make deliverance ,oz that the Defendant hath elop⸗ 
ned the Catteil into divers places unknawn, oz that the Defendant hath 
imparked them in-the..Rectozy of the Church of O. that hee cannot 
make deliverance , &c. Upon theſe returnes ofthe Sheriff the Plain 
tiff ſhall have a Wait of Withernam, to take ſo many of the De⸗ 
fendants Cattell , and defaine them in Pound until the Defen- 
dant pꝛeduce the Plaintiffes : And all this is, Ne Curia Domini Re- 


— 


gis, &c. TIA 
pl. Co 36.2.3, * 8. The Statute of 1 R 2. 12. which gives an action of debt againſt ,. 
in Plazs caſe, the Warden of the Fleet foz ſuffering a Pziſoner (being in upon , K. c. 
Judgement) to goat large without Walt, is extended by equity fo all 
other Keepers of Pailons, although it be a penall Statute; and that is 
foz the better execution of juſtice, and that the Creditozs debts may be 
+8 the ſooner diſcharged. 53 
Co. Inſt. bus 9. Ak there be not feure Knights in the County faz the electing of wWirorczh, 
. 29% 4. the twelve choſen fc2 the tryall of the meere right in a Welt of 
- Right, when the Miſe is joyned upon the meere Right, the next to 
them in the County ſhall bs taken, Ne Curia Regis, &c. | 
BE $4! 122 9:12 If there be Lozd and Tenanf, and the Zenancy extends into Two gn 
in 77% ko Connties; in this caſe, if the rents and ſervices are arreare, the Car 
caſe. Tod chall have ſeverali Waits of the Cuſtomes and Services, faz 
each County a Mit, and ſhall have them returneable at one day in 
the Bench; but he ſhall have but one Count upon them as his caſe is. 
Quia i uy Curia Domini Regis deficerer,.conquirentibus in juſtitia pro- 
. Juirenda, Ws ing 43 
F. N. B. GH, 11. Upon a Reſcous returned by the Sher itt, and thereupon an At- Reſcous. 
tachment cwarvedagainft the partyz in this caſe he ſhall not appear by 
Attozney but in perſen, and ſhall immediately upon his appearance be 
tommitted to the Fleet, Nam expedit rei publice, &c. 


I, R. 1. C. I 


_—_ 543% 12. Alb it the Law in divers reſpects favoureth a Paiſoner, ſo as a p;cc-egirg 
5.260. wid Recovery then had againlf him by default, ſhall be reverſed by Trroz, eaintaPi- 
nA adeſcent then caſt againſt tim ſhall not annoy him; yet it will not toner. 
pziviledge him ſrom ſuits, oz Outlawzies: foz if the Tenant oz De- 
fendant he in Pꝛiſon, hee ſhall upon motion, by ozper of the Court, 
de bzought to the Barr, and either anſwer accozding to Law, oz elſe, the 
came being recozded, the Law ſhall p2acced againſt him, and he Gall 
fake no advantage of his impziſoament. 
13. A Wait of erroz was bzcught by the feoffce of the Conus of a p, ba 


Dyer'r: 5: tatute, becauſe the Conuſce had ſued execution two veares bcſaze the ty, frange WY 


e. Nef papment; albcit the Feoffce was a 'ſtranger to the Kecczb, 18 


E. 3. Bo alſo in 32 E. 3. A Scire facias was bʒought by the Gzantice of 
the reverſion againſt him that had execution of the Land by reaicn of 
a Statute Merchant, and to obtaine the Scire facias alledged, that the 
Conuſee had received his duty, & c. And pet the gaantee was neither pars 
; ty and pzivy : likewiſe if a Parſon hath an annuity and recover, and 


after the Church is appzopziate to a religious Houſe, the overaigns ot 
x JE 


ment of 


ent « þ 
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the Pouſe, though he be not party, ſhall have a Scire facias: ſo it is alſo 
(as is ſaid) of two Benefices united. Vide Rule 145. 
14. If a Jury in a Leet refuſs to make 


and if the Yomage in a Court Baron refuſe to do it. it they be Copy- 
holders, it is a fozfeiture. | 

15. If the Sheriff returne Reſcous, the party ſhall have Trovers, by 
the woꝛd Convincatur, in Welt. 2. ca. 40. 


16. One Cobham being indicted of Piracy, 'ſfood mute, fo2 he ans Dyer 241. 45. 
ſwered not directly, and therefoze had Judgement of Paine fort & dure, 7 Eliz. 


by the Statutes of 27 H. 8. 4. and 28 H. 8. 15. Yowbeit, he might have 
had his Clergy, if he havdemanded it, by the Statute of 1 E.6. 12; where 
Piracy is not mentioned. | : 


144. It favoureth Common Right. 


7. Dower being a thing due of Common right, it may be aſſigned 
without Livery of ſeiſin oz wziting, and befoze the Guardian in 
Chivalry enter, the Yeire within age may alligne Dower, cauſa qua 
ſupra. 


vb. 2. Where the Tenant holds his land of his Lozd by fealty and cer- Licr, S. 213. 
aun fainerenf, o2 by homage, fealty, and certaine rent, oz by other ſervi, 


ces and certaine rent, and the rent is arreare at a day when it ought to 
be pad, in this caſe the Lozd may diſtrain foz the rent of common right, 


ſo if a man demiſe land to another by Deed oz without Deed, foz life oz Co. ibid. 142, 
yearcs, rendzing rent, if it be arreare, &c. the Leſſoz may diſtraine fog * 4. | 


it of common right, . albeit there be no clauſe of diſtreſſe compiled in 
the Deed, oꝛ otherwiſe : And when it is laid, That a man may doe a 
thing of common right, it is as much as to ſay, that he map do it by the 
common Law: And the common Law is called Common right, becauſe 
it is the beſt and moſt common birth-right that the Subjec hath foz the 
lafegard and defence, not onely of goods, lands, and revenues, but of 


his Mike and Childzen, his body, kame, and life alſo: And when it is 


* 


ſaid, that a man may diſtraine, oz do, oz have any thing of common 
right, it is as much as if it were laid, he may do 02 hate it by the com⸗ 
mon Law, without any reſervation oz pꝛoviſion of the party. - It is 
wozth obſer vation, that the common Law of England is ſometimes cals 
led Right; ſometimes common Right , ſometimes Communis juſticia : 
The French alſo call their municipall Law, Droit, which in their vul- 
gar tougue ſignifies Right. In the great Charter the common law is 
called Right, Rectum: Nulli vendemus, nulli negalibus, aut differemus 
juſticiam vel rectum. In Welt. 2. ca. 1. it is called Common Droit : In 
primes voet le Roy & commande, que le pais de ſaincte Egliſe, & de la 
terre ſoit bien garde & maintaine en touts points, & que Common droit 
ſoit fait a touts, anxibien aux povres, come aux riches ſans regard de nul- 


lus: which agzeeth with the ancient law of Bing Edgar, Porro autem 


has populo, quas ſerver, proponimus leges, primum publici Juris beneficio 
quiſquam {ruitur idque ex æquo & bono, ſive is dives ſive inops fuerit, jus 
Redditur. And Fleta ſaith, Item quod pax Eccleſ'z & terræ inviolabiliter 


obſervetur, & quod communis Julticia ſingulis pariter exhibeatur. Alſo 


all the Comiſſions and Charters fo2 execution of Juſtice, are, Facturi 
quod ad juſticiam pertinet ſecundum Legem & conſuetudinem Angliz: So 
aSin truth Zuſtice is the Daughter cf the law oz common right, fo2 


the law bzingcth her fozth ; and in this ſenſe being largely taken, as well 


the Statutcs and Cuſtemes of the Realme, as that which is properly 


the common law, is included within Common Right, 
Aaaa 2 


pꝛeſentment, the Steward pyer. 211 31, 
may afſefſe a Kiae upon each of them foz contempt and concealement, n 


Co, Inſt, pars 
I, 35, a. 3. 
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Co. Inſt, pars 3. If a man hath a Nent charge to him and his heires iduing out of Rent. d, 
— * 1 — — certaine land, if ge purchaſe par cell thereof to him and his heires, all int 
the Rent-charge is extinct,” and the annuitp alſo, and one of the reaſons r_ 
thereof is, becauſe the grant of a Rent-charge out of Land is againſt * 9 
Common right. | 
Ce ibid. 216. 4. By the Common Law no Grantee oz Aſſignee of a Reverfian 4 Gran 
. 215. could take advantage. of a re-entry by fozce of a Condition, becanſe it baof=! 
= was againſt Common right: but this is now altered by the Statate of — 
32 H. 8. ca. 34. Pet at this day ſince the Statute, a Grantee of part of — 
the Reverſion ſhall not take advantage of a Condition no moze then he Coudity 
could befoze that Statute : As if the Leaſe be of three acres, reſerving 
arent upon Convition, and the reverſion is granted of two acres, in 
this caſe, albeit the rent ſhall be appoꝛtioned by the act of the parties, pet 
is the Condition deſtroyer, foz that it is intire, and alſo againft com 
mon right, and therefoze wall not be taken by Equity oz implication 
upon the wozds of the Statute, being without the cxprefle wozds 


thereof. 
Co. ibid. 225. 5. There is a difference between a rent and a re entry, foz upon a A Re 
b. 2. gift in tayle 02 a Leaſe foz life, a rent may be refer ved without Deed, canal W 


becauſe it is naturall and agreeable to Law, that rent ſhould be reſerved "bf 
out of Land: but a Condition with a re-entry cannot be reſerved in 
theſe caſes without Deed, becauſe that is collaterall, unnaturall, and 
againſt Common right. 
Co. 4. 37. b 3. 6. There is difference between Common appendant and Common C 
— 8. appurtenant, foꝛ Common appendant may be appoztioned, becauſe it is — 
ads caſe, ok Common right, and therefoze (in that caſe) if the Commoner pur- de ya 
chaſe parcell of the land, in which, 8c. yet the Common ſhall be appoz, *d,n« an 
tioned,” as if the Lozd purchaſe parcell of the tenancy, the rent (being aun #2 
not intire ) ſhall be appoztioned ; ſo if A. hath Common appendant in 
twenty acres of land, & enfeoff B.of parcell thercof,this Common tall be 
appoztioned, and B. ſhal have Common pro rata, and if he be inveſted . 
ſhall make a ſpeciall pꝛeſcription foz his Common. It is otherwiſe of 
Common appurtenant, which is againff common right; foz by purchaſe 
of part of the land, in which, &c. the whole common is extinc. | 
Co.1.6. 58. 7. Leflee fo2 years pays a rent ſeck, this is not ſuch a ſeiſin as is re, Sei dt 


2 4, quired in an Aſſiſe agairft the tenant of the frank tenement, and one of beck hy de 
Bredimans the reaſons alledged foꝛ this reſolution is, becaufea rent ſeck is againſt — 
- 3, 58, common right, and therefoze ſhall not be favoured in Law, but the ſei, good. 

b. 3. in aught to be given by the tenant of the frank fenement himſelfe: And 


upon the grant of a rent charge oꝛ rent ſeck, atfoznment o2 ſeifin oaght 
to be made 02 given by all the ter-tenants that have intereſt in the land, 
out of which, & c. becanſe they are againſt common right, and therefoze 
not favoured in Law. 
Co L8; rhe. 8. In moff caſes where the Lozd purchaſeth part of the fenancy (eſpe / Homie u. 
b. 3. in Jobs Clally if the tenant hold by an Intire ſervice) the whole ſervice is exting, n 
Talbots caſc, howbeit although the Lozd purchaſe parcell of the tenancy, Homage and 
[ ſhall remaine fo2 the reſidue, becanſe they are due of common th 
rt * Wa 
Co. 1 8.118. 9- Whenan Act of Parliament is againſt common right and reaſon, 48 win 
2.3, in Doctor. 92 repugnant, oꝛ impoſſible: to be perfoꝛzmed, the common Law voth 5 
kenbam caſe, controll it, and adjudgeth ſuch an Act boyd : And therefoze in 8 E. 3. 
30. Thomas Tregors caſe, upon the Statute of Weſtm. 2. c. 38. and Ar- 
tic. ſuper Car cap. 9. Herle ſaith, Some Statutes are made againft aW 
and right, which thoſe that made them, perceiving, would not put them 
in erecution. The Statute of Weſtm. 2. cap.21. gives a Mrit of Ceſſa- 
vit heredi petenti ſuper heredem tenentem, & ſuper eos, quibus alienatum 
fuerit hujuſmodi tenementum, And yet where in 33 E. z. tit, Ceſſavit 42. 
there 
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there were two Coparceners Lozvs and Tenant by fealty and certaine 
tent, the one Coparcener had iſſue and dyes, the other and the Neece 
ttuld not joyne in a Ceſſavit, becauſe the heire could not have a Ceſſavit 
fo2 the Lefſee in the time of her Anceſtoꝛ ( F. N. B. 209. f. and with 
this accozds Plowd. Com. 110.) and the reaſon hereof is, becauſe in 
Ceſſavit the tenant befoꝛe judgment may render the arrerages and dam⸗ 
ages, &c. and retaine his Land, and this he cannot do when the heire 
bangs Ceſſavit fu the Leſsee in the time of his Ancef8s2, foz the arre- 
rages occurred tn the life of his Anceſtoʒ belong not to him; and theres 
upon, becanſe the ſayy Ac was againſt common right and reaſon, the 
common Law (as to that point) adjudged it voyd. Vide plus ibidem. 
ſihe due of 10. Quota pars, viz. decima pars (which we call diſmes oz tythes ) is 
non fight. an Eccleſtaſticall Inheritance, callaterall to the eſtate of the Land, 8 3 
which cannot be either exting oz ſuſpended by unity of poſſeſſion, be⸗ and Nappers 
cauſe they are due of common right: And therefoze if a Pꝛioz, having caſe. 
a Parſonage impꝛopꝛiate, had infeoffed a Lay-man of part of the Glebe, 
pet he ſhould have had tythes againft his owne feoffment, as it is held 
in 42 E. 3. 13. a. Vide Hob. 107. Tye Biſhop of Carliles caſe. 
teninry in a 11. The Load of a Leet cannot juſtifie to diſtraine foz the certainty Co.1. 11. 44. 
let, of the Leet, becauſe it is collaterall and againſt common right, and foz 2. & 45. 2. in 
the pꝛi vate p2ofit of the Lozd of the Leef, which the Yozd cannot have 2 Se 
without pꝛeſcription, and therefoze as he ought to pꝛeſcribe in the pꝛin 
cipall, fo ought he to pꝛeſcribe in the diſfreſſe ; Yowbeit although foz 
an amerciament in a Court Baron the Lozd cannot diſtraine without 
pzeſcription ( Vide 44 E. 3. 13.) yet foz a Fine and all amerciaments 
in a Court Weet, diſtreſſe is incident of common right: And therefoze 
if the certainty be not duely payd, the Deciver oz Capitall pledge, that 
collects it, may firſt be amerced , and then diftrained fo2 his negli- 
gence. 
{ U. | 2. If Leſſoz upon a leaſe at will reſerve an annuall rent, he may Tit. 8. 72. 
an r w. diſtraine foz the rent arreare, d2 have an adion of debt foz it at his Co. Inſt. pars 
elegion; becauſe power of diſtreſſe is (in that caſe) given him of 1. 3b. 
common right, and ſo is alſo the action. 
13. Where Coparceners make partition by Parol, and faz egalty of Litr. 8. 252. 
n d ber. partition one of them is to have a rent out of the land; in this caſe thee Co 1d. 165. 
a may diſtraine foz the rent arreare of common right. R 
ihe 14. In an Aſſiſe of Novel diſseiſin foz Land, oz ( fince the Statute Dyer, 84. a. 
of 32 H. 8. 7.) foz Tithes, the ter-tenant need not be named in the 81 7. E. 6. 
Count, but onely the diſſeiſoz : It is otherwiſe in an Alliſe of Rent- 
charge 02 ſeck, becauſe they are things againſt common right. 


145. And therefore it ſuffereth things againſt principles of 
Law, rather then the party ſhould be witliout re- 
medy, | 


lheetll cafe 1. John de Mandevile by his Wife Roberge had iſſue Robert and Co, Inſt. pars 
—__ © Mawde, Michael de Morvile gave certaine Lands to Roberge, and to the 1. 26. b. 2. 

heires of John Mandevile her late Hus band on her body begotten, and it 

was adjudged that Roberge had an eſtate but foz life, and the fee- 

taile veſted in Robert ( heires of the body of his Father being a good 

name of purchaſe) and that when he dyed without iſſue, Mawde the 

Daughter was tenant in taile as heire of the body of her Father per 

formam doni, and the-Formedon, which ſhee bzought ſappoſed. Quod 

poſt mortem prefatæ Robergiæ, & Roberti filii & heredis ipſius Johannis 

Mandevile, & heredis ipſius Johannis de prefata Robergia per prefatum 

Johannem procreat, prefatæ matildz filiæ predict Johannis de _ de 

obergia 
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Robergia per prefatum Jobannem procreatæ ſorori & heredi predicti Ro- 
berti deſcendere debet performam donationis predictæ. And yet in truth 
the land did not deſcend unto her from Robert, but becauſe ſhee could 
have no other Wait, it was adjudged to be good: In which caſe it is 
to be obſerved, that albeit Robert being heire, tooke an eſtate vy pur, 
chaſe, and the Daughter was no heire of his body at the time of the gift, 
pet ſhee recovered the land per formam doni, by the name of Yeire of 
the body of her Father, which (indeed) her bzother was, and was alſo 
capable at the time of the gift, whereas when the gift was made, ſhoe 
tooke nothing but in expectancy, when thee ſhould become heire per for- 
man doni: And yet the law permits her to have a Wait in fozme afoze⸗ 
ſaid, leaſt otherwiſe ſhe ſhould have been without remedy. 
Co. ibid. 47, 2. The Lo2d ſhall not have an action of debt foz reliefe 02 fo2 eſcuage Remedy fo 
b. 3. due unto him, becauſe he hath other remedy to recover the fame, viz. by releife, &c, 
diſtreſſe: Howbeit his Erxecutozs oꝛ Adminiftratozs thall have an adi⸗ 
on of debt fo2 them, becauſe they are now become as ſhowers falne from 
the ſtock, and they have no other remedy. 
Lite. S. 67. 3. Ik tenements are let to a man foz the terme of halfe a yeare oz a For vat, 
Co. ibid. 52, quarter of a yeare, &c. in this caſe, if the leſſee make waſte, the leſ- 
b: 4.- : ſo2 ſhall have againſt him a Wait of waſte, and the zit ſhall ſay, 
Quod tenet ad termipum annorum, but he ſhall have a ſpeciall Dectas 
ration upon the truth of the matter, and the Count Gall not abate the 
Wait; and the reaſon is, becauſe he can have no other Wat, whereby 
the wzong done him may be remedied : And therefoze albeit the Statute 
Co ibid. 54. pf Gloceſter ca. 5. which giveth the action of waſte againſt the leſtee foz 
© life oꝛ yeares (which lay not againſt them at the common Law) ſpeak- 
eth of one that holdeth foꝛ terme of pears, in the Plurall number, nc- 
vertheleſſe (although it be a penall Law, whereby treble damages and 
the place waſted ſhall be recovered ) yet a tenant fo2 halfe a veare being 
within the ſame miſchiefe, ſhall be within the ſame remedy, though it be 
without the letter of the Law, cauſa qua ſupra. 
4+ If Leſſee fo2 yeares be diſturbed of his way, fo2 remedy thereof An 28 ion h 
he ſhall have his ſpeciall action upon the caſe, but if it be a common way ? yublict a 
(to avopd multiplicity of ſuits ) it ought to be pzeſented and refozmed 
iin the Leet oz Turne, and no particular perſon ſhall bzing any action 
- foz if, unleſſe he ſuffer particular damage by the nuſance (as if he and 
his Yozſe fall into a difch ſo made in the common way, oz the like) 
which happeneth not to others: Howbeit in the Kings Bench in a caſe 
betwirt Weſtbury and Powell it was adjudged, that where the Inhabi⸗ 
fants of Southwarke had by cuſtome a watering place foz their Cattelt, 
which was ſtopped up by Powell, in that caſe any Inhabitant there might 
have an actton, becauſe otherwiſe they ſhould be without remedy, fog that 
8 ſuch anuſance is not pꝛeſentable in the Leet oz Turne. 
Co. ibid. 111. F. In Cities and Burrows, where Tenements were deviſable, if Fx i que 
bb the heire of the de viſoz had entred, and had held out the deviſce, albeit ff edo 
the veviſee might have entred (as Lit. ſaith, S. 167.) Pet, beſides, the I 
aw o2dained a Mzit foz him called Ex gravi querela, and this Wizit  * 
without any particular uſage was incident to the cuſtome to de viſe; be- 
cauſe other wiſc, if a diſcent had been caſt befoꝛe the deviſce had entred, 
the deviſee had been without remedy, there being no other wap pꝛovided 
foꝛ him to recover his land. | 
Lict. S. 179. 6. It a Uillain purchaſe a Signiozy, rent, oz other pzofit ou? of land, (,,._. of 
Co. ibid. 119. 02 à re verſion after an eſtate foꝛ yeares, life, in taile, by Statute Pers Rererſion xc. We wer 
* chant, Statute Staple, oz Elegit, and attoznement is made unto him by che Led lle 
accozding to the gzant; in ſuch caſes, the Lozd may come upon thꝛ land of a Villains Wh: 
and claime the reverſion, and in ſo doing ſhall not be adjudged a treſ⸗ | 
paſſer, foz be hath no other means to come by the reverſion, — _ | 101 
ould 


Co. Inſt. pars 
1. 56. a. 1. 


Wile, 145- the Common Law. 


Gauld ſtay untill the reverſion ould fall, the Uiltain might alien it to 
another befoze His entry, and ſo pzevent him of his juſt tiffe thereunto: 
Allo upon grant of an Kdvowſon te a Uillain, claime mult be made im⸗ 
niediately at the Church, though it be then full of an Incumbent, foz 1:5 
if he (tay till an avopdance, he may; be pꝛevented, as afozcſaid; Vide 


o 


infr. 3 5. 


Quilawry no 


in Error Good plea in diſability of his perſon, to ſap, that he is outlawed: yet in 
Frerſe it. à Nl zit of Erroꝛ to reverſe an Dutlawry, Dutlawry in that ſuit, oz at 
any ſtrangers ſuit ſhall not Diſable the Plaintitf, becauſe if he in that 
actcn ſhould be diſabled, and were outlawed at ſeverall mens ſuits, he 
ſhould never reverſe any of them. 

len may 8. Albeit Aliens (though in annutty) are excluded from many pzi- 


all, Conall actions, fo2 an Alien may trade and trafficke, buy and (ell, and 
therckoꝛe of neceſſity he mult be ok ability to have perſonall anions, and 
an Alien that is condemned in an Infozmation ſhall have a Wit of Er- 
rez to relieve himſelke, Et fic de ſimilibus, foz otherwiſe they could be 
without remedy, 1 

Vonk can - 


duet. 92 impeiſoned, he is pꝛohibited ta ſue (as Lit. ſaith, S. 200.) betcauſe he 3: 


is a dead perſon in Law: but here the Law gives a remedy, fo in that 
caſe the Abbot and Monke ſhall jopne in an Action againſt the wꝛong 
doer, and ik the UW 21t be Ad damnum ipſius Priores, the Mit is good, 
C2 it it be Ad damnum ipſorum, it is good alſo: pet in this caſe the Abbot 
02 Pzyoz (in his perſon) was not wꝛonged. Alſo if a Monk were by 
Conſpiracy falſely and malictouſly indicted of Felony and Nobberp, and 
after wards was lawfully acquitted, his Þoveraign and he ſhould ha ve 
joyned in a Wz:t of Conſpiracy, and the like: There is the ſanie Law 
alſo cf a Nunne, Sanctimonialis, mutatis mutandis : And if the Law did 
net pꝛovide ſuch a courſe, they might have been injured and leff without 
remedy. 


ſued witheut her Yusband: foz the Mile of Sir Rob:Belknap (one of the 
Juſtices of the Court of Common Pleas) who was baniſhed beyond 
Dea, did ſuc 2 Wit in her own name, without her Yugband, he being 
alive, whcreefone ſaid; | 


Ecce modo mirum, quod famine fert breve Regis 
Non nominando virum conjunctim robore Legis. 


7. Regularly an onflawed perſon cannot ſue, and ik hee do, it is a Co:ib. 128.4. 4. 


weattions viledges that Subjects bozne enjoy, vet ſuch a Alien map maintaine per⸗ min 


9. If a Honk oꝛ other ſpiritual perſon pꝛofeſt, were beaten; wounded, Co:ib. 132. b. 


10. A Feme Covert is diſabled fo ſue without her Pusband, and pet . 5 4 
we read that (in ſom: cales) a Mile hath had ability to ſne and to be 2 H1: 4.7. 


Allo E. 3. bꝛought a Quare Impedit againſt the Lady Maltravers, and the Cob. 10 E. 3. 
pleaded, that ſhe was Tovert of Baron, whereunto it was replies foz the 53. 


* Ring, that her husband, the Koꝛd Maltravers was put in exile foz a cerfain 
4 cauſe, ſhe was ruled to anſwer. Vide mcze examples hereof in Coke, ubi 
ſupra, where this difference is put, that ik the Busband be condemned 
to per petuall baniſhment, his wife in his abſence, and in her own name, 
ſhall ſue and be ſucd ; but ik it be but Relegation fo2 a time, it ſeems to 
be otherwiſe : And all this, leaſt the parties that have cauſe of Action, 
ſhould remain withcut remedy z foꝛ when he is condemned fo perpetnall _ 
baniſhment, he is as a Monk pꝛofeſt, dead in Law: There is the ſame 
Law alſo of perpctnall abjuration. 


f 1 
Ke. 
Lord 


1 Me char the Gzantee Wall not charge his perſon : in ſuch caſe (regularly) the 2. 


With an an 


U, though Land ſhall be onely charged, and his perſon free: And yet in ſome caſe 
dued by where there is luch a Proviſo in the Gzant, that the perſon of the ir" 
all 


ors, 


eon 11. Af a man g2ant a Rent-charge ont of his Land, with Proviſo that Coib,x 46. b. 
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ſhall not be charged, nevertheleſſe the perſon of the Gzantoz ſhall be 
charged: As if a man gꝛant a rent charge out of certaine Lands to ano- 
ther foz life, with ſuch a Proviſo, the rent is behind, the grantee vyeth, 
in this caſe the Executoꝛs of the Gꝛantee ſhall have an action of debt a, 
gainf the Gzantoz, and charge his perſon foz the arrearages due in the 
life of the Gzantee, becauſe the Erecutoꝛs have no other remedy againft 
the Gzantoz foz the arrearages. Vide infr. 32. : 
Las. ves. 12. Where in Dower oz upon Partition betwirt parcenozs, a rent Egalry of pu 
Co, 169. b. 4. is gzanted to ſupply the thirds, oz fog egalty of partition; in ſuch caſe, ution. 
the Law doth give a Diſtreſſe, leſt the Gꝛantee ſhould be without re, 
medy, having in liew thereof departed with a valuable recompence in 
Land. | 
Co. ibid, 197, . 12. Foz twenty ſhillings rent, oz a pound of Pepper payable years Tenanc in 
2. 4. ly, two tenants in common ought to have ſeverall Aſſiſes, becauſe common gal 
they have them by ſeverable titles; as one tenant in common may 1e u dl 
have an ACiſe of the moity of twenty ſhillings, oz of the moity of a pound 
of Pepper (de medietate unius libræ piperis , but not of ten ſhillings, oz 
de dimidio libræ piperis.) And foz that theſe things are in themſelves ſe⸗ 
verable : Yowbeit, fozan Yawk, Yoaſe, oz the like, which are intire, 
albeit they be tenants in common, yet thall they joyne in an Aliſe, 
becauſe, otherwiſe, they ſhould be without remedy ; fo2, one of them can, 
not make his plaint in Aſſiſe of the moity of a i Vawk, Yozſe, xc. that 
were againſt the oder of nature, which the Law will not ſuffer : and 
if they ſhould not joyne, they ſhould have Damnum & injuriam, and pet 
ſhould have no remedy by Law, which would be ifftinvenient : foz the 
Law will, that in every caſe, where aanffi's w2onged and endamaged, 
that he ſhall have remedy, Aliquid congeditur, ne injuria remaneret impu- 
nita. quod alias non concederetur : ſo alſo thall they joyne in a Quare 
impedit, in a Mzit of right watd, oz raviſhment of ward foz the body, foz 
the ſame reaſon. 
Co. ibid. 198. 14. If there be two Tenants in common of an Advowſon, and a The amin 
2. 3. ſtranger uſur ps, ſo as the right is turned to an action, and they bꝛing a ſhall recon, 
Co.1.10-134 Wait of Quare impedit, which concernes the realty, the fix moneths 
and Kada,  Paſſe, and the one dyeth : In this caſe the W3it ſhall not abate, but the 
*. ſurvives ſhall recover, foz otherwiſe there would be no remedy to re- 
dzeſle this wꝛong, and ſo it is alſo of Coparceners. 
Litt. S. 365. 15. It is regularly true. that a man ſhall not plead oz take advantage 4 Condiion 
Co. ibid. 226. of a Condition, without ſhewing fozth the p2oofe thereof in wziting: — ou 
a3, And pet, if land be moztgaged upon condition, and the Moꝛtgagee letteth 
the Lands fo2 years, reſerving a rent, the condition is perfozmed, the 
moztgagoꝛ re-enters : In an a&ton of debt bzought foz the rent, the Leſ- 
ſee ſhall plead the condition and the re-entry, without ſhewing fozth any 
Deed: ſo in an Aſſiſe the tenant pleads a Feoffment of the Anceſtoz 
unto him, &c. the Plaintiff ſaith, The Feoffment was upon condition. 
and that the condition was bzoken, and pleads a re/entry, and that the 
tenant entred and fooke away the Cheſt, in which the Deed was, and 
pet detaineth the ſame, the Plaintiff (hall not in this caſe be infozced to 
thew the Deed: Alſo if a woman give Lands to a man and his heires 
by Deed ez without generally, thee may in pleading aver the ſame to be 
Cauſa matrimonij prelocati, albeit ſhee hath nothing in waiting to pꝛove 
the ſame : And the reaſon of theſe caſes and the like is, left the parties 
that ſhould p2ove the conditions ſhould ( upon failer thereof) be atterly 
| left without remedy. | 
Lict.S. 391: 16. Ifthe Feoffee of Land in fee upon condition dye ſeiſed, this diſ- Right adi 
Co. ibid, 240. tent ( if the condition be bzoken ) ſhall not take away the entry of the * a diet 
2. 3. Feoffoz oz his heires : but if the Feoffee upon condition be diſſeiſed, 
and the diſſeiſoʒ dye, whereby a deſcent is caſt, this ſhall take away — 
entry 


entry of the Feoffee , becauſe he hath ä right to the land, and there- 
foze his entry may be taken away, foz that he may recover his right 
by action : But the Feoffoz, that hath but a Condition, his title of 
entry cannot be taken away by any deſcent, becanſe he hath no remedy 
by action to recover the land, and therefoze if a deſcent ſhould take a⸗ 
way his entry, it ſhould barr him foz ever: And the Law (in this 
caſe ) is all one, whether the deſcent were befoze the condition bꝛo⸗ 
ken c2 after: Alſo he that hath a title to enter upon a Moztmaine 

ſhall not be barred by a deſcent, becauſe then he ſhould be without all 
remedy : Oo it is alſo where a Woman hath a title to enter, Cauſa 
matrimonii prelocuti, no deſcent ſhall take away her entry, becauſe 
thee hath but a title, and no remedy by action. If a man be ſeiſed 
of lands in Fee, and in wziting de viſeth the ſame to another in Fee, 
and dyeth, and the Yeire befoze any entry made by the Diviſee, en- 

treth and dyeth ſeiſed, this deſcent (hail not take away the entry of 
the Deviſee ; fo2 if the deſcent (which is an ad in Law) ſhould take 

away his entry, the Law ſhould barre him of his right, and leave 

him utterly without remedy : Oo it is alſo of him that entreth foz 

conſent to a ravichment, and was ſo reſolved in the caſe of Martin 

Trotte, 32 Eliz. in Communi Banco, and accozdingly was the Dpi- 

nion of the Court of Common Pleas, Paſch. 1. Jac. To this may. be 

added as alike Caſe, The Kings Patentee befoze he enter, &c. by all 

which you may obſerve a diverſity betwirt a right, foz which the Law 

giveth a remedy by action, anda Title, foz the which the Law giveth 

no remedy; but by entry onelp. f 


where hee that makes the claime hath pꝛeſent right oz title to enter 
and yet in ſome caſes (where a man is left without other remedy ) 
a Continuall claime may be made by him, that hath right and cannot 
enter: As if Tenant foz peares, Statute Merchant, Staple , oz Ele- 
git, be outed, and he in the reverſion diſleiſed, the Leſſoz oz he in re⸗ 
verſion may enter to the intent to make his clatme, and yet his entry, 
as to take any profits, is not lawfull during the terme: So likewiſe 
the Lefſo2 oz Reverſioner may in ſuch caſe enter to.avoyde a collaterall 
Warranty, oꝛ the Leſſoz in that caſe may recover in an Aſliſe · And 
ſo (as ſome have holden) may a Leſſo2 enter in caſe of a Leaſe foz 


ron life, to the intent to avoyde a Deſcent 02 Warranty. If the Difleiſee 
oy make Continuall claime, and the Diſeiſoz dye ſeiſed within the peare, 


his Heire within age, and by Dffice the King ts intitled to Wardſhip; . 


in this caſe, albeit the entry of the DiCeiſce be not lawfull, pet may he 
make Continuall claime to avopde a Deſcent. 


353 


17. Regularly , Continuall claime cannot be lawfully made, but Co. ibid. 250; 
» Lict, S. 414. 


wy 18. Then a man foz feare of death, oz ſome co2pozall hurt dare co;raq. pars 
not make an acuall entry into land, hee may appzoach as neer there: 1. 2 53. b. 4. 
unto, as he dare foz ſuch feare, and claime the Land, and this claime, Litt. S. 413. 


which is an entry in Law, doth veſt the poſſeſſion and ſeiſin in him 
( foz his advantage, but not fo2 any thing which may tend to his diſad- 
vantage) as if he {had made an acuall entry into the Wand; becauſe 
otherwiſe he ſhould be left without remedy. 


"clable, @rroz foz that cauſe, foz that he is not left without remedy, but map 
have his action of an higher nature, oz a Quod ei deforceat: Yowbeit,if 
a man be outlawed in a perſonall action, being then extra quatuor ma- 


ria, he may reverſe it by a Wait of Erro2, foz otherwiſe he ſhould be 
without remedy,and ( beſides ) de Minimis non curat Lex. 


and ty 
divert 


20. Where a man cannot have advantage of the ſpectall matter by 
B bb b way 


my 19. If a Recovery be had againf a man in a Precipe by default, Co. ibid. 369. 
*jond when he was extra quatuor maria, it ſhall not be reverſed by a Mzit ok 
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Co. ibid, 283. way of pleading, he ſhall be permitted to take advantage thereof in wh 

2. 3, the Evidence: fo2 otherwiſe he ſhould be left without remedy : — pleaded gin 
example, the Rule of Law is, that a man cannot juffifie in the kit, m eridene 
ling oz death of a man, and therefoze in that caſe he ſhall be received 
to gtve the ſpeciall matter in Evidence, as that it was Se defenden- 
do, oz in defence of his Youſe in the night againſt Thee bes oz Robbers, 


3 the like. 
Pg 
Co. ibid, 312. 21. If a Deigniozy be granted to one foz life, the remainder to ano- 
b. 1. ther in fee, the attoznement of the Tenant to the Tenant foz life Acornmem 


is an attoznement to the remainder alls: Yowbeit, it acquittall ought uta! 

to be made oꝛ other pꝛiviledge had: in ſuch caſe, albeit attoꝛnement 

be made to the Tenant foz life, and he acknowledge the acquittall, &c. 

Pet after his deceaſe hee in remainder ſhall not diſtraine, untill 

hee acknowledge the Acquittall alſo, notwithſtanding the Attozne- 

ment of the Tenant foz life , foz otherwiſe the Tenant ſhould be with, 

out remedy. . 
Co, ibid, 347; 22+ By the policy of the Law, The Abbot ( termed the ſoveraigne ) Abba eint 
i Bo albeit (indeed) he be but a Monke az ſecular perſon dead in Law, 0 ſue wk; 
vet hath he capacity and ability fo ſue and be ſued, to enfecffe, give, ſued, 
demiſe, and Leaſe to others, and to purchaſe and take from others; 
foz otherwiſe they who right have, ſhould not have their lawfull 
remedy, noz the Mouſe remedy againſt any other, that did them 


wꝛong. 
Co. ibid. 354 23. Regularly, a man cannot bs remitted againſt his owne aliena, 3 0 „. 
* tion, pet if there be Baron and Feme in ſpectall taple, and the ted lie 
Baron alien the Wand to another in fee, and take an eſtate backe on allen 
- to him and his Wife foz their lives: in this caſe, the Baron is re, ien. 
© mitted againſt his owne alienation, as well as the Feme : fo2 the 
Feme cannot be remitted without the Baron be remitted alſo, and 
rather then the Feme ſhould not by Remifter have remedy and her 
ancient right reſtozed to her, the Baron ſhall be alſo remitted as 
Litt. S. 673, gainft his owne Gzant : And therefoze (in that caſe ) if there were 
any remainders in taile upon the ſpectall taile, and laft of all a re 
verſion oz remainder in fee above them, upon taking backe of the e- 
ſkate foz lives by the Waron, all thoſe in remainder oz reverſion are al- 


lo remitted. 
Co. ibid. 376, 24. By the Nule of Law, a Warranty made by the Father deſcends One da 


2.3, H. upon his heire at the common Law, and he onely is to be vonched to —_ 
maintaine the ſame ; yet in ſome caſes leſt the Uoncher ſhould be with ,, ca 
out remedy, they that are not Heire at Law may be vouched : As if a „nn. 
man enfeoffeth another of an acre of land with warranty, and hath iſſne 
two Sons, and dyeth ſeiſed of another acre of land of the nature of Bur⸗ 
row Engliſh, the Feoffee is impleaded; here, albeit the Warranty — 
deſcendeth onely upon the eldeſt Son, vet may he vouch them both, the wa 
one as heire to the Warranty, and the other as heire to the land: Foz 
if he ſhould vouch the eldeſt Don onely, then Chould hee not have the 
fruit of his Warranty , Viz. a recovery in value, and the youngeſt 
Son onely he cannot vouch, becauſe he is not heire at the commen Law, 
upon whom the Warranty deſcendeth : So it is alſo of heires in Gas 
velkind, the eldeſt may be vonched as heire to the Warranty, and the 
other Sons in reſpect of the Inheritance deſcended unto them: Ja like 
ſozt the heire at the common law, and the heire of the part of the Mo⸗ 
ther ſhall be veuched: Yowbelt the heire at Law may be vouched a- 
lone in both theſe caſes, at the elegion of the Tenant, & fic de fimilibus : 

In the ſame manner if a man dye ſeiſed of certaine lands in fee, having 


iTue 


Mer: 145. the Common Law. 


iſſue a Don and a Daughter by one venter, and a Son by another, the 
eldeſt Son entreth and dyeth, and the land deſcends to the Siſter; in 
this caſe, the Warranty deſcendeth on the Son, and he may be vouch- 
ed as heire, and the Siſter, as heire of the land: In which and the 
other caſe of Burrow Tnglith, the Sonne and heire at Law, having 
nothing by deſcent, the whole loſſe of the Recovery lpeth upon the 
heires of the Land, albeit they be no heires to the Warranty, 


25. Jf a man doe warranf Land to another without this wozd 


( Veires ) his heires ſhall not vouch, and,regularly, if hee warrant 1. 384, b. 4. 


Land to a man and his heires, without naming Aſſignes, his aſſignee 
ſhall not vouch: Bowbeit, if the Father be enfeoffed with Marran⸗ 
ty to him and his heires, and the Father enfeoffeth his eldeſt Sonne 
with warranty and dyeth : In this caſe, albeit the Warranty be- 
tween the Father and the Don is by ac in Law extinc, yet the Law 
giveth to the Son advantage of the Warranty made to the Father, be- 
cauſe ( otherwiſe ) he ſhould be without remedy, occaſioned by an act of 
Law, which can do no wzong. . 


26. It is againſt a Rule in Law, that a man ſhould vouch himlelfe Co. ibid. 390 . 
( Vide R. 54. Ex. 14.) And pet if a man be enfeoff:d with warranty 3. 1. 


to him and his heires of greene acre, and is alſo ſeiſed in fee of black 
acre in Burrow Engliſh, and having two @onnes, enfcoffeth his eldeſt 
Sonne of g2eene acre; in this caſe, ik the eldeſt Sonne be implea- 
ded, hee ſhall vonch himſelfe , and his younger 1Bzother (being 
heire in Burrow Engliſh) foz otherwiſe the eldeſt Donne ſhould 
be without remedy; becauſe the ac in Law ( Viz. The deſcent ) 
hath determined the Warranty betweene the Father and the elveſt 


Donne. 


27. Baron and Feme being one perſon in Law, it is againft the Co. ibid. 290. 
Rule of Law, that they Chould vouch one another, neither ſhall a 2.3. 
Warranty be made nſe of, while it is in ſuſpence : And yet ik a man 1. & 103. b.9. 


enfeoffeth a woman with Warranty, and they intermarry, and are 


impleaded, and upon default of the Yusband the Feme is received; . 13. Eliz. 


in this caſe, the Feme ſhall vouch ber Yusband, &c. notwithſtanding 
the Warranty was put in ſuſpence by the intermarriage: Bo like- 
wiſe on the other ſide, if a woman enkeoff a man with Warranty, 
and they intermarry, and are impleaded; in this caſe, the Husband 
ſhall vouch himſelfe and his Wife by fozco of the ſaiv Warranty : 
Albeit it be againſt another Rule of Law ( Viz. 54. befoze cited) 
that a man ſhould doe an ac fo himſelfe ; And all this leaſt the 
Yusband oz Wife , in their ſeverall caſes, ſhould be without res 
medy. 


28, Regularly, the Feoffee of one Coparcener ſhall not have ayde 


of the other Coparcener to deraigne a Warranty paramount: And 
pet if there be two Coparceners, and they make partition, and the one 
of them enfeoffs her Donne and heire apparent and dyeth, and the 
Son is impleaded: In this caſe, albeit he be in by the Feoffment of 
his Mother, vet ſhall he pzay in aide of the other Coparcener-to have 
the Warranty 2: And the reaſon of the granting of this apde ts - 
foz that the warranty between the Mother aud the Sonne is by Law 
annulled, and therefoze leaſt the Sonne ſhould be pzejudiced by Law 
(which can do no wzong ) and ſo be left without remedy, the Law 
giveth him ( albeit he is in by Feoffment) to pzay in ayde of the other 
coparcener to deraigne the warranty paramount. 


1Bbbb 2 29. In 


I 
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Co. l. 3. 12. a. 29. Ja Debt againſt the heire upon an obligation made by the An, Debe 
* N ceſtoz, the creditoz could not (at the common Law) have had erecus che Heir. 
Te tionagainft any part of the Land, whereof the vebtoz was ſeiſed, in 
the life of the debtoꝛ himſelfe ; but after his deceaſe he might have had 
all the land deſcended upon the heire in execution, untill he ſhould be 
ſatisfied the debt, becauſe the common law giving actton of debt againſt 
the heire, ik the debtoz Could not have had execution of the Land a⸗ 
gainſt the heire, he ſhould not have had any fruit of his adion, and ſo 
ſhould have been left without remedy : fo2 the goods and chatteils of 
the debfoz did belong to his Erecuto2s oz Adminiſtrato2s, ſo as if land 
ſhould not have been lyable to a debt of a common perſon at the common 
Law, the creditoz had been without remedy : and yet the common phraſe 
is, Lands pay no debts. 
Co. I. J. 30. 30. In a Court Baron the damages to be recovered ought not to er⸗ Dover. 
d. 3. in Shaw ted fozty ſhillings, vet in a Copyhold Mango; where the cuſtome is Copy. hall. 
and Ibempſous that a eme ſhall be endowed , ik ſhee recover Dower with damages 
* in the Loꝛds Court, albeit thoſe damages excꝛed fozty ſhillings, yet are 
they recoverable in the ſame Court, foꝛ otherwiſe ſhee ſhould be with⸗ 
out remedy, becauſe they are not recoverable by the common Law, but 
onely in the Court of the Loꝛd by Levari facias. 
Co.1.5.88.a, 31. At the common Law, if a man had judgement in an action of xo cen 
3. in Garnorr debt, and after judgement outlawed the zDefendant : in this caſe the debt acthe 
_ Plaintiff was not at the end of his ſuit, as to any pzocelle to be farther C. Lay, 
- ſned by yimſelfe, fo2 he could not have a Scire facias, noz any other pꝛo⸗ 
* celſe upon the Judgement, but was put to his new Dziginall, as it is , 
agzeed in 13 H. 4. 1. a. 21 E. 3.55. and20E. 3. Nonability 8. And 
albeit befoze the Statute of 25 E. 3. ca. Capias did not lye in debt, 
no2 the body of the Defendant bekoze that Statute was ſnbject to execu⸗ 
tion foꝛ debt; yet in theſe caſes if the Defendant be taken by Capias ut 
lagatum at the Kings ſuit (no Laches being in the Plaintiff in conti- 
nuance of his pꝛoceſle) he ſhall be in execution fo2 the Plaintiff, if he 
will: fo2 albeit the pꝛopertp of all the Defendants goods and pzofits 
of his Lands are by the Dutlawry veſted in the king, yet rather then 
the Plaintiff ſhould be without remedy, he ſhall hold him in execution 
fo2 his debt, and fo2 that reaſon he ſhall (in ſuch caſe ) participate of the 
©o.1.6. 41. b. benefit as well as the Ring. TY ; 
Lin Sir Aus. 32. Ik a man by Deed grant a rent fo another foz his life, pzovided gc... | 
y ildmays that he (hall not charge his perſon ; in this caſe, if the rent be arreare, by rxecum, 
caic.& Co. 1.7. and the g2zantee dye, his Executozs (hall charge the perſon of the gꝛantoz 
-39.b. in Lil. in an action of debt, foz oiZerwiſe they ſhould be without remedy. Vide 
lingſtons caſe. ſupra 11. 
Co. I. 8. 57, b. 33. Regularly, a Precipe lyeth not againft a Termoꝛ, becauſe he can / wit of Dor — 
2. in Bedi maus not tender ſeiſin: Howbeit, againſt a Guardian in Chivalry, who ts gin Gui; 
caſe. upon the matter but a Termoꝛ, being but polſeft of a Chattell ( viz, 4% by, 
the Warbſhip ) a M zit of Dower lyeth, becanſe otherwiſe the tenant 
in Dower ſhould be without remedy, fo2 ( in ſuch caſe) ns Mzit of 
1 lpeth againſt the Heire, as it is adjndged in 9 H. 6. 6. Trevils 
aſe. i | 
Co 6.65, 34. If William Abbot of Worceſter purchaſe a TUzit by the name ieee, 
b. r. in Sr of Thomas Abbot of Worceſter, the Wazit ſhall abate, becauſe he may 
ag Finches purchaſe a new one: Yowbelt, if he with the conſent of the Covent, 
{ty grant to the Burgcſſes of Worceſter common of paſture ont of certaine 
lands by the name of Thomas Abbot af Worceſter, when his name is 
William, the grant is good, becauſe there is certainty enough to make 
certain the name of the G2antoz, viz. Abbot of W. (Nihil facit error no- 
minis cum conſtat de perſona, ) And, otherwiſe, the Gzantces ſhould be 
without re ncdy, foꝛ they cannot have a new Gzant, - 
35: 
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35. Ik a man be ſeiſed of a Pannoz, part whereof in Leaſe foz life, Co. 1. 6 68. 
and part in Leaſe foz yeares, and he levies a Fine to A. to the uſe of B. * 1. in Sir 
in taile, with divers remainders over: In this caſe B. ſhall avow foz the _ Finches 
rent, and have an acton of Maſte without any attoznement : foz, when 28 
a reverſion is ſetled in any in judgement of Law, and he hath not any 
poſſible meanes to compell the Tenant to attozne, and no Laches oz de⸗ 
fault is in hin, in ſuch caſe he ſh all avow and have an action of Maſte 
without attoꝛnement, foz the Rule is, Quod remedio deſtituitur, ipſa re 
valet ft culpa abſit. Ho in 20 E 3. Contra formam Collat. becauſe the 
founder cannot ha ve the Mzit of Contra formam Collationis of an Ad⸗ 
vowſon, he ſhall pzeſent without any ſuit, becauſe otherwiſe he chould 
be without remedy Likewiſe in 7 E. 3. and3H. 7. A manthill bs 
Tenant by the Curteſie, of a rent oz Advowſon, albeit the woman dye 
befoze the day incurr, oz the avoydance fall: Alſo the Lozd in Boztmain 
oz of a Uillaine claimes a reverſion, . by ſuch claime the Law veſts the 
reverſion in him, and he ſhall avow and bzing an action of Waſte with⸗ 
ut attoꝛnement, becauſe he hath no meanes to compell the Tenant to 
attozne : There is the ſame law of Lefters Patents, and of a demiſe of 
a reverſion, as appeares in 34 H. 6. fo2 in all theſe caſes, abeſt cul- 
pa, and the party ſhould be (otherwiſe ) left without remedy, Vide ſu- 
pra 6. RC: 

26. Ik a Quare impedit be bzought againft the Patron and Incum⸗ Co. I. 7: 26. 


b. 2. in the 


ill not a- bent, and the Patron dye, hanging the Mzit, the death of the Patron ati ad Ouare 


hall not abate the Mzit, as it is adjudged in 9H. 6. 31. Foz here are gnpedis. 

two miſcheifs, the one if the Mit hall abate the diſturbance ſhall bg Vide Co.1. to. 

left unpuniſhed , and albeit the UW2it be well commenced, yet the 134. b. 4. in 

Plaintiff ſhall be without remedy, koꝛ there will want a diſturber: and = _ . 

the other miſchiefe is, if the Mꝛit do not abate, but the Piaintitfe pos- 

ceeds to Judgement and Execution, the true Patron ſh all be out of poſs 

ſeſſion : And therefoze in as much as in the one caſe, if the right Pa⸗ 

tron be put out of poſſefſion, he hath remedy by a Mit of right to reton⸗ 

tinue the Advowſon. and in the other caſe, if the WMzit ſhall abate, the 

Plaintiff ſhall be without remedy, which ( ofthe two ) is the gzeater 

miſchiefe, fo2 this canſe the Mzit tall and and ſhall not be abated : 

with which accozds 7 H. 4.20 b. 13H.8. 13. 9 H. 6.57. Foz the ſame 

reaſon it is, that a Quare impedic bzought by Coparceners oz Joynfe- 

nants ſha ll not abate by the death of one of them, oz bzought by Baron 

and Feme ſhall not abate by the death of the Feme: becauſe, otherwiſe, 

the Plaintiff (ik the fir moneths are paſt) ſhall be without remedy, as 

the Books are in F. N. B. 35. b. 38 E. 3. 43. 37 H. 6. 11. 7 H. 4. 19. 

14 H. 4. 12. 9 H. 6. 30. 57. 1 Hf. 5. 13. 17 E. 3.11: 7 E. 3. 304. cl 
37 At the common Law (regularly) by demiſe of the King all ſuifs . in cales Fox 


„ vitsby were diſcontinued, fo2 remedy whereof the Statute of 1 E. 6 7. wels o: the diſcon- 


{miſe of the 
log, 


mer. 


dained, yet ſince that Statute if an Oziginall were not returned befo2e cinuance of 
the death of the Ring, it was loff, fo2 the woꝛds of that Statute are, Proceſſe. 
Depending in any Court: Yowbeit (at the Common Law befoze that 
Statute) in an Appeale of death, if the M zit were delivered to the She- 
riff within the yeare, and befoze the returne thereof, oꝛ that the Sheriff 
doth any thing in it, the King dycs, and the yeare is expired befoze the 
day of the returne : In this caſe the common Law gave remedy to the 
Plaintiff, viz. a Certiorari out of the Chancery returnable in the Kings 
Wench, and thereupon the Plaintiff had re-attachment, although it came 
not in by the returne of the Sheriff, but by the Certiorari : And the rea⸗ 
ſon is, foz the neceſſity of the matter, foz (otherwiſe ) the Plaintiff, 
who lawfully purchaſed his Wit within the yeare without any default 
in him, ſhall loſe his appeale, the yeare being paſt : And therefoze in 
as much as by ad in Law the Mit is diſcontinned, the Law gives a 
meane 
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meane to revive it, to the end the party ſhould not be without remedy : 
So if a man purchaſe a Formedon againſt the Parnoz of the profits 
within a peare after the title accrued, if befoze the returne of the Wit, 
&c. the King demiſeth his Crowne, the Mzit ſhall be removed into 
the Common Bench by Certiorari, and therenpon he ſhall have a Re- 
ſummons foz the miſchiefe, &c. fo2 otherwiſe he ſhould be left without 
Co. l 7, reme dy, as is holden in 10 E. 4. 13. b. and 14.2. 
39. b. 2. in 38. Ik a man grant a rent-charge fo2 life out of his land, with Pꝛo⸗ "Bi 
Lilanglons | viſo not to charge his perſon, and the rent is arreare, and the Gzantoz rent ,,. = 
caſe, infeoff A. and the rent is arreare in his time, and after A. enfeoffs B. Executor; 
and the rent is alſo arreare in his time, and after the Grantee dyes, 
his Erecutozs ſhall have an acticn of debt againſt any of them foz the 
rent arreare in his time, becauſe, otherwiſe, the Erecuto2s ſhould be 
without remedy, and Qui ſentit commodum ſentire debet & onus. Vide 
ſupra 11. and 32. 
Co. 1.3. 50.2, 39. It ſeemes incongruous and againft reaſon, that the ter⸗tenant The Tee. 
3.1) Join whois already ſeiſed of the land, ſhould have a Wit of Novel diſſeifin nt me ae 
* Concerning the ſame Land: And yet in ſome caſes (rather then hee bo Aſſize tor | 
ſhould be left without remedy) he ſhall have it: As if the Lozd, &cc. n Lad, 
diſtraine his tenant ſo often, that he cannot manure his Land, in this 
zaſe the ter⸗tenant may have an Aſſiſe, and the Wait ſhall be generall, 
but he ſhall make a ſpeciall Plaint, that the Lo2d, 8c. Sovent fois di⸗ 
ftraines, &c. And the Judgement ſhall not be. Quod querens recupera- 
bit ſeiſinam tenementorum prædictorum, foz the Plaintiff himſelfe is 
ſeiſed of the Land, but the judgement ſhall be, that he ſhall have and 
hold the Land, abſque multiplici diſtrictione, &c. Do likewiſe, in caſu 
quo quis poſcit alterius ſeparale, The ter-tenant ſhall have an Aſliſe by 
the common Law: And the Statute of Weſt. 2. ca. 25. that gives an 
Aſſiſe of Novel diſſeisin de libero teneinento in ſuch caſes, is but an af 
firmance of the common Law : foz in like manner he ſhall have an Aſſiſe 
foz fiſhing in his ſeverall Piſcary, oz foz Turbary, Common, &c. and 
the Mit ſhall be generall, as appeares by that Statute, but the Plain⸗ 
tiff in his plaint ought to ſhew that the'Defenvant claiming common of 
paſture in his ſeverall, with his Cattell diſfarbs him, &c. And the 
Judgement ſhall not be, that he ſhall recover the ſeifin of the tenements, 
&c. but that he ſhall have and hold them in ſeveralty, foz the Plainfiff 
himſelf is already in ſeiſin of the frank tenement : In which caſes, 
and the like, it may be obſerved, that the Judgement doth not purſue 
the Wzit, which (regularly ) it ſhould, foz then it ſhould adjudge him 
the Land it ſelfe, which is needleſCe, becauſe he hath it already : Yow- YM 
beit leaſt he ſhonld be without remedy, it gives him the Wzit, by which 
Land is uſually recovered. 
Co. 1. 10.127. 40. If the Leflee pay his rent voluntarily befoze the day, albeit this pan ofche * 
b. 3. in cu Payinent be voluntary, pet is it not ſatisfacozy, as to ſatisfie the rent rent (cif. 
calc, not then due: Mowbeit if the rent, oꝛ any part thereof be given befoze 
the day of payment in name of ſeiſin of the rent, this payment ſhall give 
ſufficient Seiſin to have an Aſſiſe o other remedy foz the rent, becauſe 
the Law delighteth in giving remedies. Tenant y 
F. N. B. 3. c. 41. If there be Lozd and Tenant of a Seigniozy in gꝛoſſe, foz which _—_— | 
the Lozd ( foz want of ſuitozs) can keep no Court; in this cafe, the 700 
Tenant may ſne in the Kings Court without licence of the Lozd, be- 
cauſe, ↄtherwiſe, he ſhould be without remedy, and the Lozd ſhall not 
have an action againſt the Tenant fo2 fo doing, noz any meanes to an⸗ 
nuil the Wenants action; and in the end of the M zit th:ſe wozds ſhall be a 
inſerteo. Quia Dominus remisit curiam ſuam. on _- 
F. N. B.8. a. b. 42» If the Baron give parcell of his Pannoz in taile, to hold of him, ſue in cn. 
and dye, the Feme ſhall ſag her Mzit of right of Power in the Court „itnout l. 


ok cence. 


W 
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of the Heire of the Baron againff the Donee in tail, and the UW2it ſhall 
be directed to the heire ; but if the Baron make a gift in tail of all the 
Land which he hath, and dyeth, and the Feme is to ſue a Mzit of Right 
of Dower of that Land, here the heire of the Baron cannot have any 
Court, becanſe he hath but a Seignozie in gzolſe; and therefoze (in 
ſuch caſe) ſhe ſhall have a UWizit of Right of Dower againſt the tenant 
in tail, direcedfo the Sheriff, and returnable in the Common Wench, 
and this clauſe ſhall be in the UWzit, Quia B. Capitalis Dominus feodt 
: illius nobis inde remiſit curiam ſuam. Wo likewiſe if the Baron makes a 
7 Leaſe of all his Land foz terme of life to a ſtranger, and dye, and the 
Feme is to bꝛing a Wait of right of Dawer; in ſuch caſe alſo, the Feme 
ſhall have a Wait of right of Dower againſt the Leſſee foz terme of life 
in the Common Bench, becauſe the Reverſioner hath not any Court: 
And albeit this clauſe, viz. Quia B. Capitalis Dominus, &. be put in the 
Mit; vet becanſe the Lo2d hath one by a ſeignozie in gꝛoſſe, and hath 
not any demelne land to hold a Court, and albeit the Lozd never remit 


have ted his Court, noz that there is any matter apparant, oz demurrer in 
o . Chancery to pꝛove the «Tent and will of the Lozd fo remit his Court, 
ld, yet the W2it returnable in the common Bench befoze the Juſtices there, 


is good, and they ſhall pzoceed thereupon, if the Lo2d hath not any Court 

to hold plea upon that matter: And it ſeemes, that the Lozd ſhall not 

have an Action againſt the Demandant foz the ſuit of that wꝛit in the Co. 

Ba. if he hath not a court to hold plea thereupon, and to do right to the 

party, fo2 if the party might not have liberty to ſue in the Co. Ba. in that 

caſe, ſhe ſhould be left without remedy : Yowbett (indeed) if the Lo2d 

had a court to hold plea, then he might ſue a Mit of Pꝛohibition to the 

Juſtices of the Co. Ba. that they ſhould not pzoceed upon that Plea + 

but otherwiſe not. ne | | 
Int Impe- 43. If one man hath the nomination to an Advowſon, and another the 1 N. 835 b. c. 
a granted in pꝛeſentation, if he name his Clerk, and the other that ſhould pzeſent, pze- *** *? 
ſent another clerk, he that hath the nomtnation ſhall have a Quare Impe- 

dit, and the Mzit ſhall be Quod permittat ipſum præſentare; albeit, he 

had but the nomination, foz (otherwiſe) he ſhould be without remedy : 

upon the ſame reaſon it is, that upon diſturbance to one fo pzeſent to a 

p2ziozy oz chantery donative to the King oz a Biſhop,o2 the like, a Quare 

Impedit lyeth, and the Wit ſhall be, Quod permittat ipſum præſentare: 

and yet thoſe woꝛds are not pꝛoper in ſuch caſes, buf becauſe there is no 

other TU2it, hereby the party may have right done him, rather than he 

Gould be without remedy, the Law permits that Mit to be uſed. 

Elle. 44. Regularly, a man ſhall not have a Quare Impedit, if he cannot F. N. B. 33. 
alleadge a pꝛeſentment in himſelfe, oz in his Anceſfoz, oz in ſome other b. i. 
perſon, by whom he claimes the Advowſon: yet if a man by the Kings 
licence make a Pariſh Church, oz other Chanfery, which ſhall be pze- 
ſentable, & c. if hebe diſturbed to pzeſent thereunto, he ſhal have a Quare 
Impedit, without alleadging any pzeſentment in any perſan;e ſhall count 
upon the ſpeciall matter: ſo likewiſe if one rec@er an Advowſon by 
Mit of right againſt another, when the Church is void, he ſhall pꝛe⸗ 


17 ſent, and if he be diſturbed, he ſhall have a Quare Impedit, x alleadge pꝛc⸗ 
wy ſentment in him, againſt whom he recovered it, without alleadging any 
other pꝛeſentment: And a man ſhall have a Quare Impedit, and alleadg 


a pzoſentment by his pzocuratoz, and it ſhall be good without alleadging 
any pꝛeſentment by himſelfe, c. fo2 (otherwiſe) in theſe caſes and 
the like he ſhould be without remedy : Do if an Abbot had been Parſon 
imparſonee time out of mind, Cc. And after the Abbey were diſſolved, 
&c, In this caſe he of whom the Ayvowſon was holden, ſhall pzeſent, 
. and if he were diſturbed, he might have had a Quare Impedit without al- 
. leadging any pꝛeſentment in the Count, but therein ſhall ſhew the ſre- 
ciall matter | 45. Ons 


F. N. B. 9 h. 45. One Would think it a vaine ac fo a man to pꝛocure a Replivin, A Redvis 
When his cattell are already come home of their own accozd, oz he carrell na de 
bath them againe ſafe in his own poſſeſſion : yet if the Lo2d take the cat, incl. 
tell of his Tenant toztioufly, and after the cattell come home agatne to 
the Tenant : in this caſe, albeit the Tenant is already poſſeſt of them, 
vet ſhall he have a Replivin againft the Lozd foz his cattell taken, and 

all recover his damages foz the toztious taking of them: becanſe 
Fotherwiſe) he ſhould be without remedy, foz he cannot have an action | 
vf Zreſpaſſe againft his Lozd foz ſuch unjuſt taking of his cattell | 
F. N. B. 74, f. 46. Jn a Replivin it were ſomewhat pꝛepoſterous, that the Defendant ,,;,,, I 
Ihould have Withernam againſt the Plaintiff, vet if the Defendant hath granted to the 
beturne awarded him, and he ſues the Mzit de Returno habendo, and Defendant. 
the Sheriff returne upon the Pluries, Quod averria elongata ſunt, &c. In 
this caſe, the Defendant ſhall have a Scire facias againtt᷑ the pledges.&c. 
arcoꝛding to the Statute of Weft. 2. And if they have nothing, &c. then 
ſhall he have Withernam againſt the Plaintiff foz the beaſts of the 
Plaintiff ; becauſe (otherwiſe) he ſhould be without remedy. 
F. M. 47. A man cannot be pzoperly ſaid to recover Land from another, a w.; xp 
N. E. 7. e. who never entred into the Land, noz evet had the acuall/poſſeſſion there, ceit. 
of : And yet in a Precipe qnod reddat, if the Sheriff returne the Tenant 
ſummoned, where he was not ſummoned, whereby the Tenant upon the 
gaand Cape returned loſeth the Land by default, in this caſe the Tenant 
ſhall have a Wait of Deteit both againſt him that recovered, and alſo 
againft the Sheriff foz his falſe returne, and by ſuch Wait of Deteit the 
Zenant ſhall be reſtozed to his Land againe: And this Wait may be ſo 
bꝛought by the Tenant after Judgement, and befoze any Entry in poſ- 
ſeſſion made by the Demandant: Foz if the Tenant ſhould not have this 
Wait befoze the Demandant enter, it may be the Demandant will not 
enter untill the &ummoners in the Precipe quod reddat, and the Dum 
moners, Uepozs, and Pernoꝛs in the gzand Cape are all dead: And ſo 
ſhould the Tenant be left withont remedy to recover the Land: foz, af 
ter the deceaſeof all the @&ummoners, Ueyo2s, and Pernozs, he cannot 
have ſuch a Wia2it, becanſe, whether he were ſummoned oz no, is to be 
fryedby their examination, &c. 
F. N. B. 114, 48. Next to life, the perſen and eſtate of a man are much favonred Merchant 
b. Vide Sup. in Law (Vide Max. 92.) ſo as at the common Law a Capias lay net but Hanger 
3l, in caſe of Treſpaſſe, vi & armis, Felony, &c. pet if an Engliſh Mer⸗ 
chant hath his goods taken away from him beyond Sea by a Merchant 
ſtranger, and there he pꝛoſetutes the Law to have Juffice done him and 
reſtitution, and cannot have it, and this matter is teſtified to the King 
in his Chancery by credible witneſſes ; upon ſuch bare teſtimonp (par- 
te in audita altera) if ſuch Merchant ſtranger come afterwards into mer 
England with goods, both body and goods ſhall be arreſted and detained, 
untill the party g2eived be ſatisfied all his damages, by W2zit out of the 
Chancerp, to be directed to the Officers oꝛ Merchants ſtrangers of the 
place where he is, o? hath goods: foʒ (otherwiſe) the Engliſh Merchant 
ſhould be without remedy : And ſuch Waits may iſſue to the ſe verall 
Pozts, where the Merchant ranger hath any goods, to each of them 
onc, &c, 2 

F. N. B. 120d, 49. At this day the Dzdinary ſhall not have an Aa ion of Debt againſt Ad on of debr 
the Creditoz of the inteſtate, becauſe that Action tz now given to the Av, Þy che Od Wien 
minifratdz by the Statute of 31 E. 3. 11. and the Dzdinary may com- A 
mit the Adminiſtration of the goods and credits, when he pleaſeth : but 
befoze that Statute Fitzharbert ſeemes to be of opinion, that he might, 
becanſe it is requiſite, ſome perſon ſhould have that power: foz (other⸗ 
wiſe} the inteſtates debts could never have been recovered. 

50, If the Lefſo2 let the terme by Deed pol, and afterwards out = 
| Leſſee, 
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an eſcape. 


uud reveſted 
whour entry {f he may enter, he muſt enter, and when he cannot enter he muſt 1. 218 2. 3. 


| be withont remevy. 
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-ove- Leſſee, the Leſſee ſhall have a Wait of Covenant againſt the LeNoz F. N. B. 145.5. 
int upon the Deed Pol, albeit he ha ve no Andenture of it: But if a ftranger 
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which hath no right, out the Leſſee, he ſhall not have a Mzit of Cove⸗ 
nant againſt the Leſſoz, becauſe he hath remedy by action againſt the 
ſtranger : Yowbeit if the ranger enter by eigne title upon the Lefſee 
he ſhall have a Wzit of Covenant againft the Leſſoz, becauſe ( in ſuch 


caſe ) he hath no other remedy. y | 
51. If one be in Pꝛiſon upon execution foz debt, and makes an eſcape, pl. co. 38. a; 


ver reaue his execution to take him againe: And therefoze in as much as le. 

after the eſcape the Plaintiffe is without remedy againſt the Defendant 

in the firſt ſuit, the Common law, which is common Reaſon, pzovides 

that the Plaintiff ſhould have an action of debt againff the Goaler, in 

whoſe default the execution of the Plaintiff was diſcharged; foz ( o- 

therwiſe ) the Common Law ſhould be defective in that point, which 

mult not he: And therefoze will rather permit the Plaintiff to recover 

againſt the Goaler, then that he ſhould be left without remedy, albeit 

there never was any contract betwixt them. | | 

$2. Regularly, when any man will take advantage of a Condition, Co. Iſt. pars 


make a. claime; foz that a Freehold and Inheritance ſhall not Lie. 8 
ceaſe without entry oz claime: And pet if Land be gzanted to a man 
fo2 terme of five yeares, upon condition, that if he pay. the Gzantoz 
within the fir ſt two yeares fourty pounds, that then he (hall have fee, 
oz otherwiſe but foz the terme of five peares, and ltbery of ſeiſin ts 
made unto him by foꝛce of the Gzant : In this caſe, if the Gzantee pay 


not unto the Gzantoz fourty pounds within the firlt two yeares, then 


immediately after the firft two yearcs the Fee and Frank-fenement 

thall be adjudged in the Gzantoz without entry, pecauſe the Gzantoz Co ibid. 215 
cannot pzeſently after the two veares enter upon the Gzantee, foz 8, 8 
that the Gzaatee hath pet a terme of three yeares in the Land, and in 
as much as hee cannot enter, hee ſhall not be dziben to make any: 
claime to the Reverſion:; Foz ſeeing by conſtruction of Law , the 
F2eehold and Inheritance (if the Condition had beene perfozmed ) 
was to paſſ: Maintenant out of the Leſſoz, by the like conſtruction 
the Freehold and Inheritance by the default of the Leſſce ſhall be re- 
veſted in the Leſſoz without entry oz claime: There is the ſame 
Law of a Gzant by Deviſe, Leaſe and Releaſe , Bargaine and Sale 
by Deed invented and inrolled, &c. oz whether it be of an Advowſon, 
—— Remainder, Rent, Condition, oz any other thing that lyes 
in Pzant. 

53. The Yusband is the Wives head, and regularly Chee can do Co. ibid. 352. 
nothing without him; and yet in an action of Maſte if the Baron — Litt. 8. 
make default to the great Diſtreſſe, the Feme ( upon p2ayer ) * 
hall be received and ſhall ſhew the whole matter, and how thee is 
in her Remitter, and ſhall barre the Leſsoz of his Action : And al, 
beit this pztviledge be given the Feme by Weſtm. 2. cap. 3. pet an- 
cient Authozs, who wzote befoze that Statute, do ſpeake of ſuch . 
a kind? of receipt at the Common Law ; foz otherwiſe the Feme would 
be without remedy. | 

54. It ſeemes irregular, that Judgement ſhould be given upon a Co. ibid. 399. 
man already dead: And pet in 8 Ed. 3. Judgement 225. the Defens ©: ++ 
dant in an appeale of death did wage Battell and was Claine in the 


Feild, yet Judgement was afterwards given that he ſhould be hanged, 


and the Juſtices ſayd , ſuch Judgement was neceſsary; becauſe o⸗ 
therwiſe the Lozd could not have a Wzit of Eſcheate, and ſo would 


Cece '55-Regularly, 
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Co ibid. 393. $5. Regularly, there cannot be two recoveries in value upon one Two Re 
% warranty, and vet in ſome ſpeciall caſes rather then a man ſhall be rie: u 
without remedy, there ſhall be two ſuch recoveries ;- foz if a dilleiſoʒ give 
lands to the Husband and Wife and to the heires of the Yusband, the 
Yusband alieneth in fee with warranty and dyeth, the Wife bzungetz a 
Cui in vita, the Tenant voucheth and recovereth in value, if after the 
death of the Wife, the Diſſeiſee bzing a Precipe againf the Alienee, he 
ſhall vonch and recover in value agains. 
Co.1.8.61.a, $6. Jnalladions reall and perſonall, if part be found fo the Demans do aue, 
3. in geeche /s dant oz Plaintiff, and part againſt him, oz all oz part againſt the one ment 2 
calc, Tenant oz Defendant, and nothing oz but part againſt the other, the des che Pliny 
mandant oz Plaintiff ſhall be amerced : Mowbeit, in Treſpaſſe of Bat, 
tery againſt Baron and Feme,ſuppoſing the battery to be done by them 
both, and the Feme is onely found guilty, &c. and the Baron acquit, pet 
in this caſe ) the Plaintiff ſhall not be amerced, becauſe the Plaintiff 
( inſuch caſe ) can ha ve no other Wait, and therefoze he ſhall be excuſed, 
Vide Max. 149. 41. 
57. Vide 143. 15. 
Dyer, 8.2.28, 58. Jna Wit of Ward, the Wzit ſuppoſeth that B. held the land, &c. van 
H. 8. Pl. 11. and the Count declareth that B. was but Ceſtuy que uſe, ſo as the Fecffees vrit ac 
K 16 held the land, and not B. Here, this variance is no Erroz, becauſe the count, woes 
Sfatute of 4 H. 7. which gives the wardſhip of Ceſtuy que uſe appoints **: 
no \pectall Mzit foz it, and therefoze the generall Mzit and ſpectall 
Count ſuffiſeth , foz otherwiſe the Lozd ſhould be without remedy, 
which the Law will not permit: Do in a Warrantia Cartz, the wozbs 
of the Mzit are Unde cartam habet, and yet the Count may be upon 
warranty foz Homage Anceftrel. 13 
Dyer bc. 7. 59. A Wit of Right ( Quia Dominus remiſit Curia, &c.) was Feng c. 
35 H. 8. bꝛought by Baron and Feme, the Feme being under age, the Feme ap- 
peares by Procheine amie, who was admitted by the Court, and upon 
the Tenants voucher and default of the Uouchee thee had judgement 
finall, &c. without her Yusbands appearing in the action. Vide ſupra 
10. ' 
Dyer 206. 11. 60. A man makes a Leaſe foz yeares to begin at a day to come, and wag: 
3,4. E, befoze the day the reverſion is gzanted over divers times, afterwards 
the Termoz enters and makes waſte, and the fourth Alignee bzing 
waſte, and counts of the aſſignment and tenure of each of them, to 
whom the Land came after the Leaſe, albeit there was no tenure bes 
foze the commencement of the Leaſe, and it was held good, and ſo it is 
alſo in the Regeſter. 
Hob. 3. Pi 61. Albeit (regularly) a warranty ought onely to be annexed fo a Wing b U 
combes caſe, freehold, and not to any lower eſtate, yet when the bzeach oz impeaching woven 
is not ofa Freehold, but of a chattell, Viz.of a Leaſe foz yeares,foz which 
; there can neither be Uoucher, Rebutter, noz Warrantia Cartz, an action 
2 of Covenant may be gzounded upon ſuch a Warranty : As if A. demi⸗ 
g - ſeth the Ponnoꝛ of D. to B. foz one and thirty peares, and afterwards 
g2ants it to C. in poſſeſſion foz life, with warranty againſt him and his 
Anceſtozs, C. may bzing an action of Covenant upon that Warranty, 
and ſhall recover damages thereupon. See the Book at large. 
Hob. 48. 62. Lands in Ancient demeſne, where the poſſeſſion is ſtirred, cats aneient ie 
coats caſe. not be recovered but within their owne Franchiſe oz Juriſdiction, and meſae. 
this is regularly true; yet actions at the Common Law, upon which 
no remedy can be had in ancient vdemeſne, do lpe in the Kings Court, 
though they ſtir the poſſeſſion, as in a Quare impedit, 7 H. 6. 35. be 
cauſe they cannot w2ite fo the Biſhop ; And the reaſon is, becauſe the 
Common Law being as ancient as their pziviledge is, will not endure 
that by pzetence of Pziviledges there ſhould be a Failer of a__ 
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Right, as that caſe is: Yowbeit, of new rights oz remedies bzonght 
in by Statutes ( which are not pzeſumed to intend their pzejuvice ) it 
is otherwile. 


146. It hateth Wrong. 


r. The Law doth hate and abhozre the odious and cozrapt dealing 
of any man, and never lets it go unpuniched: And therefoze in caſe 
of a Mard, where he is diſparaged by his Guardian, the Law doth ſo 
abhozre the odious dealing of the Guardian, to whom the cuſtody of 
the Yeire is committed, and his hozrible pꝛofanation of honour 
Marriage, the onely ligament of mens Inheritances, that albeit We 
Peire at the age of fourteen may diſcent to it, and ſo diſſolve it by ſuch 
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Co, Inſt, pars 
r.80,b, % 


his diſagreement, vet the Law infficted upon the Guardian foz his at-. 


tempt, the loſle of the wardſhip from ſuch diſagreement, accozding to 
the Statute of Merton, cap. 6. being but an affirmance of the Com- 


mon Law. 
2. If aLo2d of a Mannoz, oz, &c. come to his Tenants land to di⸗ 


he cannot take the Tenants goods oz cattell without bzeaking open 
the doozes, gates, oz other incloſures : In this caſe , albeit the Law 
gives him power to diſtraine, it doth not licence him to bzeak open any 
doozes, gates, oz other incloſures to diſtraine, fo2 by ſo doing be be- 
comesa wzong doer: Howbeit, if he were befoze actually ſeiſed of the 


rent, if they be ſhut on pur poſe to pꝛe vent him to diſtraine, it amounts 


to a diſſeiſin of the rent. 


Co. ibid. 161, 


dueloſures traine foz rent arreare, and he finds the doozes oz gates ſhut, ſo that 3* 


3. If diverſe perſons viſleiſe another to the uſe of one of them, oz of Co. ibid. 80, 
whenoTe- another that aſſents; in this caſe, albeit he onely, to whoſe uſs the dif, b. 3. | 
ſeiſin is made is the ſole Tenant of the land, vet the Law doth ſo ab» + 


hozre wzong, that the Coadjutozs, Councellozs, Commanders, &c. 
thereunto,are all DiCeiſozs; any therefoze albeit the Wenant ( whe- 
ther he be a DiCeiſoz 02no) dye; vet an Aſſiſe lyeth againſt the Coad⸗ 
jutoz, Councelloz, Commander, &c. 50 E. 3; 2. The Demandant and 
others in a Precipe did diſſeiſe the Tenant to the uſe of the others, and 
the Wzit did not abate,foz the Demandant was a Dilleiſoz, though not 


A 


4 
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Tenant of the land, but onely a Coadjutoz, and therefoze an Aſſiſe 


lyeth againſt him, in reſpec of the wzong done by him, as afozeſaid. A 
man dilleiſeth Tenant foz life to the uſe of him in the reverſion, and 
alter the Ne verſioner agreeth to the diſeiſin : In this caſe it is ſayd, 
That the Reverſioner is a DiCeiſoz in fee, becauſe by the viſſeifin 
made by the ſtranger, the reverſion was deveſted, which (Cay they) 
cannot be reverſed by the agreement of the Reverſtoner, foz that makes 
him a __ doer, and therefoze no relation of an eſtate by wzong can 
helpe im. | 

4. A man leiſed of Lands is diſſeiſed by twoMd releaſeth all his right 
to one of the Diſſeiſo2s : in this caſe , the Releaſee ſhall hold out his 


Litt. S. 306, 


Co. ibid. 194. 
2.3 


companion, becauſe the two Difſeiſozs being in by wꝛong and againft Lit. S. 472. 
the Law, when one of them hath a lawfall tntereſt by the releaſe of the & S. 522. 


Diſſeiſee, the wzong vanitheth and is utterly ertind, foz the Releaſee 
being ſeiſed per my & per tour, is thereby capable of the whole eſtate : 
It is ſo alſo of two joynt Abatozs oz Antruders, which come in meerely 
by wzong ; foz by operation of Law, pzeſenfiy upon the delivery of the 
Releaſe, the whole Freehold and Inheritance is veſted in the Kelea- 
fee, and all the eſtate that the other Difſeiſoz , Abatoz, oz Intruder 
hath who hath deveſted; becauſe right and wzong cannot confift to- 
gether , but the wzongfull eſtate giveth place to the rightfyll. Vide 


141. 13. 
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Co. ibid, 239. 5. Noekats gained by wzong makes a degzee, whereupon to gzound An eſtate by 
a. 1. a Mit of Entry in the per & cui, but it ought to be upon a l awtult def, wrong ind 
cent o2 alienation ; And therefoze an Abatement, intruſion, oz diſſeiun . 


upon diſſeiſin make no degzee. 
Co. ibid. 245, 6. Ik an Infant make a Feoffment in fee, a ſtranger (ot his owne 
a. 4. head) cannot enter to the uſe of th: Infant, foz the eſtate is upon lawfull 
þ ton veyante, though voydable, but where an Inkant oz a man of full age 
is dilleiſed, an Entry by a Eranger of his oon head is good, and veſteth 
pꝛeſently the eſtate in the Infant oz other diſeiſee : o if Tenant fo; 
life make Feoffment in fee , albeit that be a lawtull Conveyance, vet 
, Y ſuch a Feoffment: is a wong to the Reverfioner, by the Entry 
ofA ſtranger (of his don head) foz a Fozfeiture in the name of the 
Reverſioner , the eftate ſhall be intmeviately veſted in the Rever- 
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ſioner. | | ln 
Co. ibid. 257. 7. Ju a Mit of forcible Entry upon the Statute 8 H. 6. 9. Albeit Treble 11M F 
*. the Statute gives onely treble damages to the party gzei ved; pet he the Sar «& 3M" 
ſhall alſo have treble coſts allowed him, if he recover: foz although H. 5. %. 
the Statute be penall, and (in that reſpect) ſhould be favourably ex⸗ 
pounded, vet in as mach as it is a wzong of a high nature, treble cofts 
are alſs inter pꝛeted to be given by it. ; | 
Co. ibid. 278 8. If an Alien be a Diſſeiſoz, and obtaine Letters of denization, and Aliens (oe. MW 
b. 2. then the Diſſeiſee releaſeth to him: in this caſe,the King ſhall not have ment nr Wu 
the Land: foz the releaſe hath altered the eſtate, and it is as it were a bo. ” 
new lawfull purchaſe i It is otherwiſe if the Alien had been the Feoffee 
of a Diloiſs;z',. fop in ſuch caſe, he claimes under one, that gained the 
effate by w2ong. f — 
Eitt. S 697; 9. Befo2o the Statute of Gloceſter cap. 3. 6 E. 1. All legall warran⸗ Warn 
Co. ibid, 365. ties both lineall and cotlaterall were a bar to the hcire : but at the com- — 
2: ibid. 266. n Law {(befoze that Statute) wartanties, that div commence by by diſcifn, » 
0. vice 36®- diſſeiſin, Wove never any bar to the heire, becauſe they vid commence: by bircmens 
Lat. S. 658. £Ort. viz. by diſſeiſin: Foz (regularly) the Conveyance , wherennto bun 
Co. ibid. 366. (ach warranty ts annexed, doth wozke a diſſeifin : As if the Father 02 0- 
b. & 367. a. ther Anceſtoz be Tenant of the Sons 02 Yeires Land foz years, at will, 
by Elegit, Statute⸗merchant, oz @fatute-(faple, and the Father oz o⸗ 
ther Ante ſtoʒ makes a Feoffment in kes of the Land to a ſtranger with 
warranty, this warranty hall not bar the Heire, unleſſe he have other le 
Lands, that may be aſſets, by deſcent from the fame Father oz other Wl) 


Anceſtoꝛ reſpectively, in all which caſes the diſſeiſin is immediately to 
the heire: Howbeit in ſome caſes, albeit the diſleiſin be not done immedi- 
ately to the hetre, vet the warranty hall not bar him: As if the Father 
be Tenant foz life, the Nemainder to the Bon in fee, the Father by co- 
vin and conſent maketha Leaſe foz years, to the end that the Leſſee ſhall 
make a Feoffment in fes, to whom the Father ſhall releaſe with warran- 
ty, and all is executed accozdingly, the Father dyeth, this warranty ſhall 
not binde, albeit the was not done immediatly to the Bon, foz 
the Feoffment of the Welles is a diſſeiſin tothe Father, who is particaps 
criminis: So it is. if ene bzother make a gift in tail to another, and the 
Uncle difleiſe the Donee, e enfeoffeth another with warranty, the Uncle 
dyeth, and the warranty deſcendeth upon the Donoz, and the Donee 
dyeth without iſtue: here, albeit the diCeifin was done to the Donee, and 
not to the Donoz, vet the warranty ſhall not bind him. The Father, the 
Son, and a third perſon, are Joynt-tenants in fee, the Father maketh a 
Feoffment in fee of the whole with warranty e dyeth, the Son dyeth, the 
3. perſon ſhall not only avoid the Feoffment foꝛ his'own-part,but alſo foz 
the part of the ſon, he ſhall take advantage that the warranty commen- 
ted by dilleiſin, though the diſſeifin be = to another. Na man commit 
a diſſeiſin to the intent to make a Feoffment in fee with — 

e 


vgs. the Common Law. 


he make the Feoffment many years after the diſſeiſin, pet becauſe the 
warranty was done to that intent and purpoſe, the Law ſhall adjudge 
upon the whole matter, and by the intent couple the diſleiũn and wars 
ranty together: And all this, becauſe ſuch difſeiſins commence by 
wong: So it is alſo of a warranty that commenceth by abatement oz 
intruſion (that is when the abatement oz intruſion is made of intent 
ta make a Feoffment in fee with warranty) foz neither ſhall that bind 
the right heire no moze then a warranty that commenceth by viſſeiſin, 
becauſs they do alſo commence by wzong : Likewiſe, if the Tenant 
dyeth without heire, and the Anceſtoꝛz of the Lozd enter befoze the entry 
of the 92d, and make a Feoffment in fee with warranty, and dyeth, 
this Warranty ſhall nat bind the Lozd, becauſe it commenceth alſo v 
wzong, being in the nature of an Abatement, Er ſic de ſimilibus. 


u uolavfull - 10. This exception in the Sfatute of Gloceſter cap, 3. 6 E. 1. 
Ya —, Fine is levied in the Kings Court) are to be underſtoad law- 
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fully levied; And therefoze if the Baron will levy a Fine of the Femes 
Land without the Feme, the Judges (being connſaat thereof) ought 
not to take it; becauſe it wozketha wzong ta the Feme, and if it be 
with warranty to the heire alſo: Neither (indeed) ought the Judges 
to take a Fine, which wozketh a wzong to a third-perſon, ——-- 

11. Domini pro tempore of a Copy-hold Þannoz, who are in by law⸗ 


oz Elegit, at will, foz wardſhip in Chi valry, xc. may hold Courts, make 
admittances, and grant voluntary Copies of ant ient Copyhold lands, 
which came into their hands, and ſuch voluntary gzants by Copy: made 
by ſuch particular Tenants, as afozeſaid, ſhall bind him that hach the 
Freehold and Anheritance, betauſe ali theſe be tawfull & pro tem 


pore: Alſo Diſſeifas, Abatozs, Antrudezs, Tenants at fufterance, &c. 
ofſach Mannoas, who come in by tort, aud hold by defeaſible titles, may 


hold Courts, and make admittances of ancient Copphold / lands which 
hall ſtand good againſt them that right have : becauſe theſe are lawfull 
ads, and they are compellable to do them: Bat votuntary Gzants by 
Copy made by Diſſeiſozs, Abatszs, Infrudozs, Tenants at ſufferance, 
o2 others, that have defeaſible titles, ſhall not bind the Dilleiſee, oz os 
thers, that right have, becauſe they come tn by tort, as afozeſaid. 

12, Af Feoffment be made of a Peſſuage , cum pertinentijs, the 


Licr, S, 729, 
739, 731, 

Co ibid. 

Co. ibid, 383. 
a. 3, 


Co. ibid. 58. 
b.1. 


diffc- full title, though it be onely foz years, by Statute Merchant, Sfaple , Co. l. 4. 24. 


p. 29. Elix, 
inter Rouſe 
and Art eis. +: 


Co. 1. 2. 32. 


wood, - Leo departs with nothing thereby but onety that which is parcell of 2: 1. in Belri/- 


the houſe, viz. the buildings, curtilage, and garden: Yowbeit the keeping 
of the poſſeſſion of a houſe,o2 any parcellt of the thing demiſed againſt toz- 
tious entry and expulſion by the Lefop, is not onely poſſeſſion of al, that 
may paſte by the name of Meſſuage, oʒ of ſuch parcell,bat of all the lands, 
&c. which are demiſed therewith by one intire demiſe in the ſame 


worths caſe, 


County: And therefoze, if a Leaſe fta years be made of an houſe, a a 


cloſe, and divers other Lands, and the Leſſoz makes Livery: of the 


Cloſe, in the name of the whole im Leaſe, the Lefee being then in the 


houſe,and no body fo2 him in the cloſe : In this caſe, the Livery is void, 
oz the poſſeſſion of the houſe by the Leſſee at the time of the Livevy 

made is poſſeſſion alſa ot all the Lands, &c. contained in the demiſe : 

becauſe it is fa pzeferve the ſtrit right and intereſt of the Leſlee 
againſt foꝛce, and the toztious entry of the Weſſoz: It is ſo alſo, albeit 
the Leſſee had then demiſed that cloſe by will: but otherwiſe, if he had 

demiſed it foz pears; foʒ that had made a ſeverance of it from the reſt of 

the Peſſuage and Lands demiſed, 


C1 2. 37.4.4. 


hahe 23. Af one enfeotk another of two atres, to have and hold the one Cs 
d ng do- fo lite, and the other in tail: In this caſe, the Feoffee hath election to ä 


choſe, which he ſhall have foz life; and which in tall: Yowbeif, if befoze 
his election he makes Feoffment in kee of both the acres: In ſuch ar 
e 
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the Feoffoz ſhall enter into which of the acres he pleaſeth fo2 the Foztei- 
ture, foz the Feoffee by his own ad and the wꝛong done to the Fe offoz 
bath lof his election. | 
Co.1.2.55.b.4, 14. Tenant foz life, leaſes foz years, and then gzants to A. foz life Eſtopell to 
in Bucklers from a day to come, the Leſſee foz years atturnes after the day, the terme plcadpury, 
caſc, expires, and A. enters and leaſes at will, the Lefſee foz life levies fi: ai l. 
a Fine Come ceo, &c. to the Tenant at will, and then the Nemainder buena. 
enters foz the Fozfeiture : In this caſe, the Fine le vped to the Tenant i 
at will is a Fozfeiture, andthe Remainder may thereupon well enter 
upon the Tenant at will, and thereby charge the viſſeiſin, And here, 
albeit neither the Tenant foz life, noz the Tenant at will have any 
thing in the Land (foz the intereſt of the Tenant foz life is paſt away to 
A. and the title of the Tenant at will, is of little oz no conſideration in 
Law, and alſo vaniſheth, becauſe derived from A. who had no intereſt, 
becanſe gꝛanted in futuro, and therefoze void) yet both of them are eſtopt 
to ſay, Quod partes finis nihil habuerunt; And of ſuch eſfoppels, which 
are by matter of Kecozd, and trench to the w2ong and diſheriſion of thoſe 
in Remainder oz Ne ver ſion, they ſhall take advantage, albeit they are 
not parties thereunto; as of an Ayde prier of a ffranger, oz by accep, 
tance of a Fine Sur conuſans de droit come ceo, &c. albeit the Rever- 
ſioner oz Remainder be not partie to the Recozd,yet he is pzivy in eftate 
— — ad vantage ofa Fozfeiture by any matter of Recozd done to his 
eriſon. | 
Co. I. 5. 13. 15. Tenant at will is not chargeable with permiſſive waſte, as negs Tenn ui 
b. in the Cour» ligent ly ſuffering the houſe to be burnt, oz the like: but if Tenant at chargeable 
. reſsof Sbrewſ- will commit voluntary walke, viz. in difroying the houſes, felling the vil dun, 
Dyer. 123, b. Wood, 02 the like, in ſuch caſe a generall Action of Treſpaſte tyeth a- 
* _ * * gainft him (Vide Litt. fol. 15.) foz when Tenant at will takes upon 
him to dounlawfull Ads, and ſuch as none may do but the owner of the 
Land, they amount to a determination of the will, and of his poſſeſſion, 
and the Lefſog (in ſuch caſe.) ſhall have a generall Action of Treſpaſſe 
15. E. 4. 26. without any Entry: Do if the Bailee of goods, as a hozſe, &c. kill 
| them, the 1Bailoz ſhall have a generall Action of Treſpaſs, foz by the 
killing the pꝛivity is determined: And (in ſome caſes) when confidence 
is put in the party, if any wzong be done, an Action upon the Caſe may 
alſo lye foz negligence, albeit the Defendant come to the Poſſeſſion by 
the Act of the Plaintiff, as where a man delivers a Yozſe to another 
12 E. 4.13. fo be ſafely kept, and the Defendant equum illum tam negligenter cufto- 
dirit, quid ob defectum bonæ cuſtodiæ Interijt, here an Adion upon the 
caſe will lype: Do it is alſo againſt a Shepheard, that keepes any Sheep 
— 2 that ſome of them are thereby dzowned, oz otherwiſe de⸗ 


royed. 
Col. 5. 14. b.. 16, Kegularly,the King ſhall not be bound by an Act of Parliament, Stature, 0 
—_— unleſle he be therein particularly named, and yet all Statutes, which occlcor ul 
— are made to ſuppꝛeſs wzong, and to take away fraud ſhall bind the King, bind ck. 
albeit he be not named in them by erpzeſs woꝛds, fog Religion, Juftice, and 
Truth are the ſure ſuppozters of the Diadems of Kings: And therefoze it 
is agzeed in 35 H. 6. 60. that the King ſhall be bound by the Statute of 
Weſt. 2. cap. 8 which makes p2oviſion againſt toztious uſurpations, al- 
though the King be not named in the Ac: S in the Lozd Barkleys caſe 
(repozted by Paſter Plowden) if a gift in tail be made to the King, he 
ſhall not alien to defraud him in the Reverſion oz his Idues, but is bound | 
Co. I. 5. 27. by the Statute of Welt. 2. de donis conditionalibus. . 
b. 2 in Ruſſel's 17. An Infant Trecutoz bzings an Action of Trover and Converſion Krelesſe ne ne 
3 foz a Cheſt with di vers ſummes ol money and Jnels in it, the Defen- [hin Eren 
dant pleads a releaſe of the Plaintiff : In this caſe, albeit a releaſe bs 
him upon payment of money, oz delivery of a Legacy,and all Aas - pur- 
nance 
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— lien, this condition to ſome intent is good, and to other ſome void; foz .in Sir antho- 


tue be a fert. tr he make a Feoffment in fee, oz any other eſtate, whereby the Re ver⸗ 


bzeken; foz every aa, that is pꝛohibiten by Law, oz maketh a tort, a 1 223. b. 4. 
man may pꝛohibit by condition (Vide 10H. 7. 11.) Yowbeit.if in (ach _ 
caſe the Donee ſuffer a common Recovery, the condition cannot by the 
Law extend to it, becauſe that is latofuli, whereas the other is toztions 9 


ill 
u. ae w2ong, and the ancient right, that the right cannot poſſibly incozpozate 3oyle inches 


poſſeſſion, and a better right then the Feotfee of the Reverũoner, be⸗ 


the eſtate which he gained by DiCeiſin, and extinguiſheth his ancient 
right, ſo that the heire, when he re-enters, ſhall retaine the Land as well 
againft the Feoffoz as againſtthe Feoffee. | 
Difleiſor 20. If a Difſeiſoz make Feoffment in fee, and the Feoffee cuts Co 1 11. mJ 
of vl; down Trees. Gꝛaſſe, gzain, gꝛowing upon the g2ound,&c. tf the Dileiſee 2. 4. in Reb. 
rea- g deer. re, enter, he ſhall not have an Action of freſpaſs vi & armis againſt the Lt caſe; 
Feotkee, that came in by title; ſo it is alſo if he had made a gift in tail 
oz a leaſe foz life oz years of the Land, becanſe they come in by „ A 
n 


— 
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in ſuch caſe the Diſſeiſee ſhall recover all the meane p2ofits againg 
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the Dilleiſoz, as the Diſſeiſee (in ſuch caſes) ſhould have recobered 


damages againft the Diſſeiſoz in an Aſliſe at the common Law befoze 
the Statute of Gloceſter cap. 1. There is the ſame Law alſo, if the 
Dilteiſoz be dilleiſed, an Action of Treſpaſſe voth not lye againſt the ſe, 
cond DiCeiſo2, foz he may come in by title, and if he ſhould be charged, 
he might then be doubly charged, viz. both by the Dilie iſee and alſo by 
the firſt Dilſciſo2 ; and this fiction of Law, that the Frank-tenement 
hath alwayes continued in the Difſeiſee (which ought to be the gzouny 
of the Action of Treſpaſs) ſhall not have relation to make him, that 
comes in by title, oꝛ upon a ſecond Dilſeiſin to be a w2zong-doer, againſt 
whom an Action of Treſ paſs may be bzought : Yowbeit, if one dilleiſe 
me, and during the Diſſeiſin he cuts down the Trees, Gaals, g2aine, 
&c. and after I re-enter; in this caſe, I ſhall have an Action of Trel⸗ 
paſs vi & armis againſt him foz the Trees, Gꝛaſs, G2aine, ec. foz after 
my regz2eſs the Law (by figion) as to the Piſſeiſo2 and his Servants 
ſuppoſeth that the Frank-tenement hath alwayes continued in me, and 
he onely (by cenſtruction of law) ſhall be adjudged the w2ong-deer , 
which fiction cannot extend to him that comes in by title, oꝛ upon a ſecoud 
Diſſeiſin. & Co 


Co. 1. 11.73, 21. The Statute of Weſt. 2. cap. . Quod quotieſcunque aliquis jus 
b.4.in Magda- non habens tempore hujuſmodi cuftodiarum, & c. preſentaverit , &c. 


len Colledge 
caſe. 


Pl. Co. 64, b. 


Maningbams 
C aſ Co 


Litt. S. 19. 
Co. Inſt. pars 
. 


which was made to ſuppzeſs w2ong, ſhall bind the King : And therefoꝛe 
it is well ſaid in 24 E. 3. 41. That the Law is reaſon and equity to doe 
right to all, and to pꝛeſer ve men from w2ong and miſcheif , foz the Law 
will ne ver make conſtruction againſt Law, Equity and Right. 


The Kt 
4 
The law pres 
lerves right, 


22, Albeit the Statute of 23 H. 6. 10. (which pzohibits Sheriffs to Obligation 
3. in Dive and fake ſecurity of perſons taken in execution, to the end to let them gos at made to de. 


large) had not been made, yet a Bond had been void at the Common fend one fc: 


Law: Foz ſuch a Pꝛiſoner by the Common Law is not mainparnable, wong w. 


and then the letting of him goe at large by Painpꝛiſe is a wzong, and a 
thing done againft the Law, and (by conſequent) the Obligation is made 
to apde the Sheriff foʒ a wzong done by him, in which caſe (even by the 
oꝛder and courſe of the Common Law) the Obligation is void: So if 
an Obligation be made fo ſave ene harmleſs foz killing ſuch a man, oz 
to commit ſuch a Treſpaſs, &c. in ſuch caſes, the Obligation is void by 
the Common Law : And therefoze if the Plaintiff in a Replegiare hath a 
Withernam out of the Common Pleas, by fozce whereof one of the Shes 
riffs Bayliffs takes foure beaſts in the name of Withernam, and after de⸗ 
livers them againe to the Defendant, and the Defendant is bound to 
ſave the 1Bayliff harmleſs fo2 the foure beaſts, who afterwards being 
damnified, bzings his Action of debt upon the Obligation: Jn this caſe 

(as it held by the better opinion in M. 2. H. 4. fol. 9. Fitz. Obligation 

23. and Br. 20.) the Obligation is void, foz the M zit of Withernam is, 

Capias in Withe rnam, & c. et ea detineas quouſque, &. ſo as the She⸗ 

riff ought to have kept the Cattell, and not to have delivered them to the 

party, foz that was a wzong, and therefoze the Obligation made to defend 
him foz that wzong is void. 


147. So as none ſhall take benefit or advantage of their own 
wrong. 


1. Upon a gift in tail the Rule of Law is, that the Donees and their Tenure by 


iſſues ſhall do to the Donor and his heires ſuch ſervices, as the Donor doth Knight er. Noa! 

to his Lord paramont: And vet if a man ſeiſed in right of his wife oak 

Land holven by Knight-ſervice in tail, that Wand generally, the Ra" 
a 
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Hall not hold of him by Anighte ſer vice; becauſe his wife held the land, 
and he had nothing but in her right, and ( in that caſe ) the Baron ha⸗ 
ving gained a new Never ſion by wꝛong ſhall not take advantage of his 
dwne wong, but luch a Doner ſhall only hold by Fealty, which is inci⸗ 
dent to all fenares. 22 25 | | 
«barge 2. Regularly,” a whole Rentecharge is extina by the purchaſe, 03 9- (20. ibid. 148. 
Ne enioned. therwiſe gaining of the Poſſeſſion. of part of the Land, out of which it . 
is iffuing : And vet in ſome caſes a Rent-charge ſhall not be wholelx 
extina, where the Gꝛantee claimeth from and under the Gzantoz :,/- 
As if B. maketh a Leaſe fo life of one Acre to A. and A. is ſeiſed of an- 
other Acre in fee, A. gꝛanteth aKent-charge to B. out of both the Acres, 
and doth waſte in the Acre which he holdeth foz life, B. recovereth in 7 
waſte: In this caſe; the whole: Rent is not extinct, but ſhall be appoz- 
tioned, and pet B. claimeth the one Acre under A. and the reaſon hereof 
is, fo2 that no man ſhall take advantage of his own wzong, Nullus com- 
modum capere poteſt de injuria ſua propria:  faz ſeeing the waſte was 
committed by the ac, and w2ong of the Leſſee, he ſhall not take advan⸗ 
tage thereof to extinguiſh the whole Rent: And the whole Rent cannot 
iſſne onely out of the other Acre, becauſe the Leſſoz hath the one Acre 
under the eſtate of the Leſſee, and therefoze in ſuch caſe it ſhall be ap⸗ 
poztioned : 0 it is alſo if A, had made a Feoffment in fee, and B. 
had entred foz the Foꝛfeiture, in that caſe alſo the Rent ſhall bs appozs 
tioned, and not wholely extind: cauſa qua ſupra. 715 
tlieiſina- 3. A re⸗diſſeiſin doth lye againſt the Ne⸗diſſeiſoz, but likewiſe as Co. ibid. 154. 
alte gainſt his Feoffee: faz, otherwiſe the Re⸗dilleiſoz might pzevent the b. 2. | 
ate. Plaintiff of his Re-diCeiſin, and ſo take advantage ot his owne wong. 
* Wuleogero 4. If the Plaintiff oz Defendant have an Action of debt againſt the Co. ibid, 159. 
ien. Sheriff, this is a good cauſe of challenge to the Array, but albeit the * 
' Sheriff hath an Aion of Debt againff either party, this is as good 
cauſe of challenge: foz, the failer of paying a debt to the Sheriff is a 
w2ang, and againſt Law, and if either party might challenge foz ſuch 
cauſe, he ſhould take advantage sf his own wzong. | 
duell dh 5. Af the Lo2d.come to diſtraine Cattell, which he ſeeth then within Co. ibid. 161. 
tined our of his fee, and the Tenant oz any other (in his behalfe) to pzevent the * 
ks, A.ozd to diſtrain, dzive the Cattell ont of the Loꝛds fee into ſome other regs 
place, vet max the Woꝛd freſhly Follaw, and diſtraine the Cattell, and Avonry. 44 
the Tenant cannot make reſcous, klbeit the place, in which the Diſtreſs E. 3. 20. per 
is taken, is out of his fee: foz if by ſuch a ſhift the Tenant might pꝛe⸗ Thorpe. 
vent the ll. oꝛd of his Diſtreſs,he ſhould take advantage of his own wzong - 
And therefoze in ſuch caſe in Judgment of Wai the Diſtreſſe is taken 
within his fee, and ſo ſhall the M zit of Keſcous ſuppole, in caſe the Cat⸗ 
tell he reſcued : but it is otherwiſe of cattell to be diſtrained foz Damage- 
feaſant, foz they muſt be Damage-feaſant at the time of the Diſtreſs. 
addon aþ. - . Af. a man make a Feoffment in fee upon Condition, that the Fe⸗ Co. ibid, 266. 
: Bong ige ſhall re-enfeoff him befoze ſuch a dap, and befaze that day the Feoffoz b. 2. | 
rid, diſſeiſe the Feoffee, and hold him ont by fozce untill the day be paſt : In 
this caſe, the eſtate of the Feoffec is abſolute, foz the Feotfoz is the cauſe 
wherefoze the condition cannot be perfozmed, and therefoze ſhall never 
take advantage foz the non-perfozmance thereof: S0 it is alſo if A. be 
bound to B. that J. S. ſhall marry }. G. befoze ſuch a day, and befoze the 
day B. marry with J. he ſhall never take advantage of the Bond, foz that 
he himſelf is the mean, that the Condition could not be per foꝛmed. 
7. Ita man be bound to A. in an Obligation fo enfeoff B. (who is a Co. ibid. 25g, 
meere ſtranger) befoze a day, the Dbligoz doth offer fo enfeoff B. 2. 2. 
and he refuſeth : In this caſe, the Obligation is fozkeite, foz the Ob⸗ 
ligoz hath taken upon him to enfeoff him, and his refuſall cannot ſa, 
tisfie the Condition: but ifthe 3 had been by the condition to be 
ddd made 
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mode ky the Dbligee, 0z to any other fox his benefit as behoof, a tender 
and refaſall Mall ſave the Bond, becauſe he himlelfe (upon the mat⸗ 
ter) is the cauſe, - wherefoze the Condition conly not be perfozmed, and 
therefoze Mall not take avvantage thereof to give Himſeife cauſe of 
Action therew. E | | 41 Erz 
Co, Inſt pats B. Af Feoffment be made upon Condition to pay the Feolfee twenty W 
x. 270, b. 3. pounds upon a certaine day: In this caſe, the Feoffoz'is bound to fing [<4 eic 
Lit. S. 340. gut the Feoffee, and to make tender thereof unto him ik he be in Eng. ** 
land: but ik he be ont of the Land, he is not bound to ſeek him, noz to 
go out of the Realme unto him: either Hall the Feoffee take advan, 
tage of his own abſence, but the Feoffoz ſhall enter into the Land, as if | 
he had duly tendzed it atcozding to the Condition, becauſe the Feoffee 
himſelfe was the cauſe,that the Feoffoz could not make due tender at the 
day limited foz the payment thereof. tf. 
Lirr.S. 355, 9. If Feoffment be made upon condition to enfeoff anofher, oztq 
356. Co. ibid. makte a gift in tail to another, 8c. And the Feolfee befoze the perfog, bin 
239, b. 4. miance of the Condition enfeoffs a ſtranger, oz makes a Leaſe foz terme 
of life: In this caſe, his Feoffee oz Leſſee ſhall not have the Land, 
fo2 then he thonld take advantage of his own wzong, but the Feoffoz 
and his Veires may enter, becauſe the Feoffee hath diſabled himfelfs 
to perfozme the Conditian : Do it is allo if he hav made but a Leaſe 
foz years; fog the efbate ought to be in the ſame plight at the time of 
rn, that it was in at the time, when he took the e- 
afe. | 
Lirr. & 323. 10. Af Lands be deviſed to be ſold by his Erecutozz in this caſe, L. che, " 
Co, ibis, 236. the Exetutos is bound by the Law to ſell them as ſoone as he can; foz 
4.4 (otherwiſe) he all take advantage of his own Laches. 
Co. ibid. 228 , 21+ If there be Gzanv-father, Father, and Son, and the Don viſfei- 
b 24-235. feth one, and enfeotfeth the G2and-father,who dyeth ſeiſev, and the Land raw uf 
defcendeth to the Father; Now is the Entcy of the MiCeiſſee taken en. 
away; but it the Father dye ſeiſed and the Land deſcend to the Dan; In 
this caſe, is the Entry ofthe Dileilee revived, and he may enter pon 
the Don, who ſhall take no advantage of the deſcent, becauſe he did the 
wong unto the Dilleiſee : And the Law wers the ſame ;. if the (vig 
Land had not veſcended fo the Donne, but the Donne had been in ie 
purchaſe, as by Feofkment in fee, in tail. oz foz life, from his Father, 1 
vet may the Diiteiſee enter upon him , fo2 he thall in 
vantage of his own wzeng. 


take ats 
The lle. 


Lie:$,195. Was If a LA his Father in fee, and the Father 
itt. S. qd whereby and deſtend 8 2 as | 
Co. ibid 242, Petre, &. In this tale, the | E — enter 


| may 
a Dieiſo2, nol the deſcent, becanſs he being 
ceps criminis, ſhall take no advantage of his own weng: fo2 | 
deſcent be taſt, and the Entry of the DiCeiſce taken away, pet i 
the Dilleiſoz. cometh to the Land againe, either by deſcent 
thaſe ol any eſtate of Free-hold, the Dilſciſee may enter upon | 
have his Aliſe againff him, as if no deſcent oz mean conveyancs had (in, 
3 been, cauſa qua ſupra. | 

Co. ibid. 247, 13. The heir of one, that is non compos mentis, (as an Jdeof, M ana / , Dluntul. 

ca. tige, &c.) ſhall after his Anceſtozs veath avoid a veſcent.: but nei 
Co. I. 4. 125. £104 dzankard himſelfe noz his heir hall avoid it: fo, albeit fome 
4.3 are of ſuch a beaffly hunioz to be (in a manner) alwayes in that ron · 
dition, vet neither he noz his heire Mall thereby avoid a veſcent call : 
vecauſe then his dꝛunkenneſſe would be an advantage to him oz his heit. 
which sought not to be, but doth aggzavate his offence, he being ji{vct® 
to be reputed rather Voluntarius Dæmon, then aon compos mentis. 


14. Pro- 
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the Common Law. 


14. PzofeCion in Religion ch nl not make a deſcent to take a, 
way Entry; becauſe it is the DiCſeiſozs owne ad, whereof neither he 
noꝛ his heire ſhall take advantage: So if a man be Tenant oz Defen⸗ 
pant in a reall oꝛ perſonall Action, and hanging the Suit, the Tenant oz 
Defendant entreth into Religion, by this the Wait ſhall not abate ; 
Cauſa qua ſupra, there is the ſame Law of a Reſignation, &c. but 
not of a Depoſition oz Depzivation , becauſe he is expelled by 
Judgement, and pet his offence , &c. was the cauſe thereof ; Sed 
in preſumptione legis, Judicium ſemper redditur indiviſum. c 

15. If Land be given to a Feme ſole fo2 life, and after ſhee take 
Baron, and the Reverſioner confirmes the eſtate of the Baron 
and Feme to hold foz their two lives; here the Baron hath an e- 
ſtate foz life in the Land by way of Remainder (as Lictleton 
termes it, S. 525.) oz (as others call it) by way of Reverſion; 
but however it enures to him by way of encreaſe oz inlargement of e- 
ſtate, oz otherwiſe, he is ſeiſed of an eſtate foz life in the Land: 
And vet in this caſe, if the Husband commit waſte; an Action of 
waſte ſhall lye againſt Husband and Wife , notwithſtanding the 
meane Remainder, becauſe the Yusband himſelfe committeth the 
waſte and doth the wzong, and therefoze ſhall not excuſe himſelfe foz 
his committing of waſte, in reſpec he himſelfe hath the Kemainder, 
no moze then if a manleaſeth to A. during the life of B. the Remainder 
to him during the life of C. if he commit waſte, an Action of waſte ſhall 
lye againſt him. | 


371 
Lirr. S 410. 
Co. ibid. 248; 
b. 4, 


Lict S. 525. 
Co. ibid. 299, 
b. 3. 


16. A. Tenant foz life, the Remainder to B. foz life, the Kemainder Oo. ibid. 304. 
in tail, the Remainder to the right heires of B. A. and B. joyne in a b. 3. 


Feoffment by Deed, here, albeit it may be ſaid, that this is the Feoffs 


1 


ment of A. and the confirmation of B. and conſequently he in the Re. 


mainder in tail cannot enter foz the fozfeiture during the life of B. 
pet becanſe B. joyned in the Feoffment , which was tozttous to 
him in the Remainder in taile, and is particeps criminis, they have 
both fo2feited their eſtates, aud he in the Remainder in tail ſhall enter 
foz the fozfeiture. 


(nin vi: 17. Ik the Baron diſcontinue the Land of the Feme, and the Diſ/ 


Neilot, on 
tuner, 


(uin. 


Condition 


continuee is difſeiſed, and after the Diſſeiſoꝛz lets the Wand to the Ba, 
ron and Feme foz life: in this caſe the Feme is remitted, albeit the 
Baron were (in this caſe) of covin with the Diflleiſoz, but if the Ba⸗ 
ron and Feme were of Covin, that the DiCſeiſin ſhould be done, in that 
caſe the Feme is not remitted,foz the ſhall not any way take advantage 
of her wn wzong : So if Tenant in tail and his iſſue diſſeiſe the Diſs 
continuee to the nſe of the Father, and the Father dyeth, and the 
Land diſcendeth to the iſſue : In this caſe, the iſſue is not remitted 
againſt the Diſcontinuee, in reſpect he was pzivy and party to the 
wzong whereof therefoze he ſhall not take any advantage, but in 
reſpect of all others he is remitted and ſhall deraigne the flrſt war⸗ 
rant. | 3 | 
18. A. and B. Joynt-tenants are entitled to a reall Action again 
the Yeire of the Diſſeiſoz, A. cauſeth the heire to be diſſeiſed, a- 
gainſt whom A. and B. recover and ſue execution: In this caſe, B. 
is remitted, foz that he was not party to the Covin, and ſhall hold 
in common with A. but A. is not remitted, becauſe he was of Covin, 
and ſhall not take advantage of his own wꝛong. Ws 3 
19. A. deviſeth Land to his Mife, upon Condition that chee con- 


ten by de · bey them in convenient time to certaine perſons in truſt foz the 
maintenance of a Free-ſchoole: the Teſtatoz dyes, and his Wife 
demiſed the Land to a ſtranger foz yeares: in this caſe the Con⸗ 
dition is bzoken ; and the _— ſhall enter, becauſe by the 
ddd 2 


demiſe 7 


8 
Litt. S. 678, 


Co. ibid. 357: 
b, 2. 


Co. Inſt. pats 
I, 357. b. 3. 


Co. I. 1. 25. 
b. 3. Porters 
Cale 


7 


W 


6 
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vemiſe thee hath viſabled her ſelfe to convey them accozving to the 

Condition, viz. in the ſame plight ſhe had them, and therefoze yall not 

take advantage of her own w2ong. Ween 
Co. l. 3. 29. b. 20. It Donee in tail make a Feoffment in fee, in this caſe, the Do, Donee git 
4. in Butler nee hath neither Jus in ret veritate, nog Jus ad rem: foz by his own ac he Tenant after 
& Bakers caſe. hath departed with all the eſtate that was in him; and yet after this the NO 


— a7 Donee may extinguiſh oz diminich his rent by releaſe oz confirmation 
Grants, 43. made to him by the Donoz, becauſe (as to the Donoz) the Donee lhall 


ffill remaine Tenant, and of neceſſity foz the rent the Donoz ſhall avcw 
upon the Donee, foz he cannot avow upon the Diſcontinuee: becauſe 
then by his own ſhewinix the Reverſion, to which the rent is incident, 
ſhould be deveſted ont ol him by the Feoffment, and by conſequent he 
could not then maintaine his Avowzy foz the rent: and therefoze of ne⸗ 
ceſſity he ſhall avow upon the Donee, notwithſtanding he hath deveſted 
himſelfe of all his eſtate. foz it is no reaſon, that the Feoffment, which 

iz the Donees own ac, and by which wzong is done, ſhould availe the 
Donee to bar the Donoz of his rent; foz then the Donee, that made the 
diſcontinuance, ſhould take advantage of his own w2ong. 

Co.1.3. 44.b, 21. Jf one in execution eſcape of his own w2ong x be re-taken, he ſhall Eſcape oi bi. 
2. in Beyzons not have an Audita Querela to diſcharge himſelfe of his Jmp2iſonment ; ſors, 
calc, becanfe he ſhall not take advantage of his own wzong, and in ſuch caſe, 


ST *. it is lawfull foz the Gaoler to re⸗take him, in what place ſoe ver he 8 
wajescaſe, finds him: And albeit the Pziſoner in the purſuit be out of view (at the 
turn of a cozner oz the like) vet the Sheriff oz Gaoler may re-take him, he 
and although it be in places without their jurisdictton : but the Plains by 
tiff may bꝛing an Action againſt the Sheriff befoze he can re take him, 1 
and he ſhall be anſwerable foz an eſcape, albeit the Sheriff re⸗take him 
afterwards: Yowbeit, the Sheriff may then juſtille to retaine the Pzi- 
ſoner, untill he ſave him harmleſſe from the Plaintiffs Action, oz may * 
bzing an Action of Treſpaſle upon the caſe againft him foꝛ the damages a 
be ſhall ſaffer by the Plaintiffs Action : Allo after the eſcape, if the bond 
Capias ad ſatisfaciendum be not returned and filed, it may be renued as id, 
. gainſt the Pꝛiſoner. 
Co.1.3.64, 22. Amanleaſes his Land, upon condition that the Leſſee ſhall not Acceprine: 
a. 4. Fennants alſigne any part thereof, the condition is bzoken, and the Leſſoz befoze 2 | 
caſe. notice of the aſſignment accepts the rent due after ſuch aſſignmeut: In 825 1 
this caſe, the condition being collaterall, the bꝛeaking thereof may be ſo int 
ſecrefly contrived, that it is not poſſible foz the Leſſoz to come to the 
knowledge thereof, and therefoze notice in this caſe is mater iall and ifſu- 
able: foz (otherwiſe) the Leſſee ſhould take advantage of his owae 
fraud: It is otherwiſe, if a Leaſe be made with condition of re-entry up⸗ 
on non-payment ofthe rent,foz in ſuch caſe both parties may take notice | 
thereof by the Andenture, and therefoze by acceptance of the rent after- — 


— the Leſſoz difpenſeth with the Condition, and confirmes the 
Leaſe. 
col 3 6b. 23+ A. poſſeſſed of divers parcells of Land within the Pannoz ol S. Fine, no bun 
Fermers caſe, fo2 years, at will, and by copy, and alſo of others there in fee, demiſeth o de Lol 

the whole to B. fo2 life, and thereapon levies a Fine to B. &c. of ſo many 

acres as amount to the whole Land, continues poſſeſſion, and papes the 

rents to the Lozd : In this caſe, albeit five peares paſſe, pet the Loꝛzd is 

not barred : foz it is unreaſonable to give the Leſſee benefit (in this 

caſe) ofthe Leſſ02s non-claime, when the toꝛt and covin of the Leſſee is 

the caule of his non-claime, foza man ſhall not take advantage of his 

owne covin o2 wzong. _ 
Co. 1.4. 81. 24+ A. deviſeth his Land to B. fill eight hundzed pounds be raiſed fo? Deviſe toniſſ ne pe: 
4. 4. Sir Anths- the pzeferment of his Daughters, and vyes, C. his heire conceales te Ftp. 


2 1 Will, enters, and dyes: In this caſe B. hall have allowance foz the 
— time, 


Waſte in 4 
(okmine. 


frecuror, de 
alnt. 


not al- 
uh 


ter judge 
dent the 


vnd not va- 
Id, 


elexſe to 2 


unt · tenant. 


dion upon 
be eaſe. 


The he ire not 
chop. 
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time, that the Will was concealed,and ſhall Hald the Land ſo much the 
longer, accozding to the time that the Mili was ſo concealed, untill the 
eight hundzed pounds may be raiſed , foz it is agaiiift traſon, that the 
heire ſhould enter upon the Landſo much the ſooner, becanſe his con- 
cealment of the will was a wzong, and then he ſhonld take avvantage of 
his own wzong . 

25. A. demiſeth a Cloſe to B. wherein there is a Colemine um / opened, Co. I. 5. 12. 
B. opens the Mine and aſſignes his terme to C. except all Mines, C. digg b. 3 · in Sau- 
Coles out of the Mine, and A. bzings an Action of waſte againſt C. in © 
this A. ſhall recover locum vaſtatum, and the exception ſhall nat ercuſe it, 
foz the opening of the Pine by B. was a tort, and (that being commit 
ted) it B. ſhonld excuſe oꝛ avoid it by the exception, he ſhould thereby take 
advantage of his own w2ong. <1 

26, If A. gzants to B. one handzed coꝛds of wood tobe cut downe and Cs. 1. 24. b. 4. 
taken by the afſignment of A. If A. in convenient time after requeff by B. in Sir T6omas 
vo not aſſigne them, B. may take them himſeife without any aſſignment, ***** calc. 
foz the Gꝛantoꝛ (in ſuch caſe) by his own act oz default ſhall not dero⸗ 
gate from his gꝛant, noꝛ take advantage by ſuch his neglec of non-aſſign- 
ment, there is the ſame Law of &ſtovers, &c. to be aſfigned by the Bay- 
litt of a Mannoz, &c. 

27. An Executoz of his own wzong ſhall not retaine goods in his own Co. 1. 5. 30. 
hands to ſatisfie his pzoper debt, fo2 then he ſhould take advantage of his Þ- 3 in Ct, 
pwn wꝛong, which the Law will not permit. ters caſe, 

28. Regularly, in all reall actions at the Common Law, if the Te⸗ Co.1. c. 4. b. 
nant be within age, and in by deſcent, he ſhall have his age: Yowbeit, in Martals 
if the Action be founded upon his owne wzong, as in Ceflavit, upen his caſe, 
ceſſer: in ſuch caſe, he ſhall not have his age: Foz then he ſhould take 
advantage of his own wzong. * TT. | 

29. A. hath Judgement in an Acton of debt upon an Obligation, the Co. I. 5 45. b. 
Defendant bzings a Wt of Error, and hanging the Wiit of Error, the % 80 
Plaintiff bzings a new Action of debt upon the ſame Obligatian: but * 
it was adjudged he could not; foz, untill the Judgment be reverſed by 
Error, the Obligation remaines quaſht, and if there be Error in the pꝛo⸗ 
teeding, that is the Plaintiffs fawtt; and he ſhall not take avvantage of 
his own tort oʒ default. ; 

30. A. and B. are Joynt-fenants fog life, and Judgement is had a- Co. I. 6. 78. bh. 
gainſt A. in debt, whd releaſethtoB. and B. dyes: In this caſe, albeit The Lord of 
the terme is expired, ſo as the Ne ver ſioner may enter, vet the Land — 
ſhall ſtand charged with the Judgement during the life of A. foz (other⸗ 
wife) A. Gould take advantage of his own Ad, and thereby avoid 
— debt and Judgment of the Crevitoz, who is a ſtranger to the re⸗ 
leale. | 
31. A. recovers againſt B. in the Common Pleas, and dyes, C. upon C. 1, 7. 4. b. 
the Judgment in the name of H. dutlawes B. in the Huſtings of London, . in zutwers 
die lunz proximum poſt feſtum Simonis & Iudæ, and thereupon P. is taken aſe. 
by a Capias Utlagatum in Norfolke, and there impziſoned, whereupon B. 
bꝛings an Action upon the caſe againſt C. Quia malicioſe & deceptive 
macliĩnatus eft, ec. And in this caſe it was objected, that the Capias Utla- 
gatum was erronidus, becauſe the Outlawꝛy was therein recited to be 
proximum ante feſtum, &c. but that exception was not allowed, becauſe 
the erroz in the Mit, which the Defenvant C. had foztiouſly purſued, 
ſhall give no advantage to himſelfe : but in as much as B. the Plain⸗ 

* — impziſoned and moleſted thereby, he had thereupon good canſe 
of Action. 

32. Where Lands were conveyed fo Baron and Feme, and to the Co.1.8. 53.b. 
heires of the Baron, and the Baron gives them in tail, the Baron dyes, a my his 
the Femo recovers the Land againf the Donee by a wzit of Cui in vita, fœ „, 8 

ſuppoſing 
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ſuppoſing that che had the Land to her and her heires in fee, the Feme 
after the Kecovery enfeoffs another and dyes, the Donee in tail dyes 
without ine, the ilue of Baron and Feme bꝛings a Formedon in Rever- 
ter againſt the Feoffee of the Feme; And (in thts caſe) albeit the 
illue was heire to the Feme, and thereby eſtopt by the Recovery in the 
Cui in vita to ſay,that the eme had a leſſe eſtate then Fec-fimple, yet 
the iſſue, who claimed the Reverſion of the Land as heire tothe Baron, 
ſhall not be bound by that Effoppel made by the Feme, although he was 
heire to her alſo; foz then the Feme who had but an eſtate fo life, might 
by her own act have barred the heire, that right had, and claimed as heire 
to his Father. 
hes, | 3: If a man make a Leaſe fo: years, upon Condition, that if the Outerby 
. in +.  Lefſozout him within the Terme, that he ſhall have fee, and the Leſſoz lor 
Lord Stafferds doth out him accozdingly ; in this caſe, albeit the intereſt of the terme 
caſe. is by ſuch ouſter turned to a right, vet the Leſſee in ſuch caſe ſhall have 
fee: foz that ſuch ouſter is the ad and tort of the Lefſoz himſelfe, where 
of he ſhall fake no advantage. 
34+ In debt againſt an Executoz, he pleads a Recovery againſt him E*<cucorde. 
Co. I. 8. 133. in ſach a Court, which amounts to the whole in his hands: the Plain, e Ke. 
»* A Turners tiff replies, that the recoverer hath accepted compoſition, and that the 
, ZTDefendant delapes to accept a releaſe,with pur poſe to defraud the Plain- 
tiff: In this caſe, the deferring to accept the releaſe is a tort, and as 
gainſt the duty of an Erecutoz, and therefoze cannot helpe him, foz if any 
pꝛejudice happen to him thereby, it is by his own cort and default, and 
therefoze he ſhall not take any benefit thereby. 
Co. l. 9.636, 33. Upon an arrett, ifthe party arreſted ſubmit himſelfe peaceably Re ſitance . 
4. in Mackat- thereunto, and gives the Ser jeants oz Bapliffs convenient leaſure to at⸗ Priſoner, 
lies caſe, quaint him with their buſtneſs, they oughtupon demand to ſhew him their 
| warrant, and fo let him know the occafion thereof, as it was adjudged in 
the Counteſs of Rutlands caſe, in the 6. Rep. fo. 55. But if he make re⸗ 
ſiſtance, and obey not their warrant, they are not bound to ſhew it, noz, 
&c. and if then any of them be killed, it is murder: foz the Pꝛiſoner 
ſhall not in ſuch caſe takt advantage of his own w2ong. | 
Ws 434 36, In reall Mzits dziginall, if he that is ſummoned and ſevered 5ummon ui 
b. 2, in Read DYES (which is the ad of God) the Wait ſhall abate, but taking of 1Ba- ſeverance. 
and Redmans CON 02 entring into the Land by him that is fammoned and ſevered (o: 
caſc, where there is no ſummons and ſeverance) ſhall not abate the zit, 
but onely make it abateable;becauſe theſe are the parties own acts,where- 
of they ſhall net take advantage. 
Ca 1. 11. 81. 37+ If a Tenant foz life oz years fell Timber Trees, oz pull down watt. 
b x in Lewes the Youles, the Leſſoz ſhall have the Timber , foz the Leſſee cannot 
Bowles caſe. ha be them by his demiſe, but as things annexed to the ſotle : And there- 
foze it is abſurd in reaſon, that when by his own ac and w2ong he hath 
ſevered them from the Land, he ſhould gatne a gzeater pzoperty in them, 
then he had by the demiſe. * | 
F. N. B. q. k. 37. The Tenant may fell Trees to repaire the Youſes : but if the Waſte. 
Mouſes be fallen into decay by his default, if then he fell Trees to re⸗ 
paire them, it is waſfe, foꝛ he ſhall not uſurp the power of felling Trees 
to amend the Houſes, when the canſe why they wanted repairing was by 
his owa neglec. ü 
38. In Fogaſſaes caſe in the Commentaries, the not weying of the Not weying 
5 A. UWoad is referred to the Colledoꝛ: And therefoze the Collecoz ſhall not Woad. 
N by his neglec take advantage in the Kings behalfe of the not weying 
thereof, and by that meanes cauſe Fogaſſa to fozfeit the ſame. | 1 
Dyer 30, 20. 39. The Condition of an Obligation was this, That the Dbligoz Oe e. 
28 H. 8. & ſhould ſurrender certaine Copphold⸗land, and alſo that he ſhould ſaffer — 4 8 
Dyer 42.9. the Obligee and his heires peaceably to enjoy the Land without the in- 
&c, 30 H. 8. | terruption 


LE 


ulafant 
pes releif, 


de Lord hall gc 


non Law. 


| terruptiori of any: The Defendant pleads perfozmance, and alſo that 


the Plaintiff did peaceably continue the Poſſeſſion thereof actozding to 
. foz a certaine time, and that afferwarvs the lo foz rent 
arreare in the Plaintiffs time entred accozvingo the cuſtome foz the 
fozfeitare, Judgement fi action, and this mas held a good Plea; becauſe 
the reaſon why the Plaintiff vid not enjoy the Land was cauſed by his 
own act, which in this caſe ſhall not wozke to his advantage: n if the 
Dbligee had been Tenant at the Common Law, and had ceaſed, the 
Obligation bad been ſaved, foz that it was the act of the Plaintiff 
bimlelfe. 


148. And therefore the Law of it ſelf prejudiceth none; 


1. Any goods may be viſtrained foz damage-feaſant, by reaſan of the Co. loſt. pari 


neceſſity (See Max. 110. Ex. 4.) and ſuch Diſtreſſe may alſo be made 
in the night time, foz the ſame reaſan (VideM. 128. E. 2.) Yowbeit 
foz rent, nothing can be viſtrained in the night time, oz which 
cannot be renvzed. in as good plight, as it was in at the time of 
the Diftreſſe taken, as ſheaves o2 ſhocks of Cone, oz the like, can- 
not be viſtrained foz rent, detauſe when a Diftrelſe is made foz rent 
it is in the cuſtody of the Law, and repliviable, and during the time it 
ſo temains, the Law will not ſafer the owner thereof fo ſuffer pzejudice 
by the detainer, and (in ſuch cale) there is no ſuch neceſſity, but that 
the Diſtreſſe may be made in a_ſeaſonable time, and of 


goods: Yowbeit Wagons oz Carts loaven with gzaine (Pozſes and all) 


map be diſtratned foz rent, becauſe they may be reſtozed in the ſame 
condition they were in, when they were taken : And yet Beaſts bes 
longing to the Plough (averria carucz) ſhall not be diffrainev; noz any 
Utenſils oz Inffruments of a mans Trade 0z Pzofellion, as the Axe 
the Carpenter, the Books of a Scholler, &c. while other Beats oz 
Goods (which Bracton calts animalia, of catalla otioſa) may be diſtrain⸗ 
ed, foz that were un-charitable and an injury to the publique, whereof 
the Lit (if poſſibly it may de otherwiſe) will not be guilty, Vide plus 
ubi ſupra. "WE 


1. 47. a. 4 


— 2. If the Guardian voth wafte, and the heire within age bzings an Co. ibid. 54: 


Action ok waſte, the Guarvian chan loſe the WMardchip, but if the heirs * *: 


wing an Acton of waſte at his fall age, he chall then recover trebls 


damages, foz when the Law at his age of one and twenty years takes a- 


way from him his advantage of having the Fozfeltnre ofthe Warvſhip, 
in \tew kheredf it gives him treble damages, becauſe (ofherwiſe) the 
Guardian might do himan injary, and make dim no recompence foz it, 
fo; then the Guardian cannot lole the Wardſhip. 


2. Licrleron ſaith, That the heire of a Tenant by Bnight-fervice ought Litr, 8 112. 


not ko pay releife untill his age of twenty one years, vet in ſome cale the 
A when he was within that age at the time of the 
death ot his Anceſfoz: As if a man holveth Lands of the King bp 
Knighf-ſervice in Capite , and of a common petſon other Lanns by 
1 -lervice, ànd dyeth, his heire being within age; here, the King 
hath the Wardſhtp bach of body and Lands by his Pzerogattve, untill the 
toll age of the heire, and therefoze (in this caſe) the Veire (though he 
be within age) wall immediately pay releif to the other Lozd : fog as 
the Law giveth away the Warvlhip to the King by reaſon of his Pzero- 
gative, ſo doth it in reſpect thereof reſerve to the other . ond all that con⸗ 
venlently may be reſerved, viz. his releif t.. | 

A man ſeiſed -of Land holden by Anight⸗ſer vice hafh iNne a 


Co. ibid, 83. 
b. 4 


Lice, S. is. 


any . 3. 


4. 
0 the Daughter, who takes Baron, and hath ilſue a don, the Tenant dyes Co. ibid. 84 
| 


i 


W 


776 he Reaſen of 


and alſo the Mother; in this cafe, the @on ſhall not be in ward (oz his 

body living his Father; but vet the Lb ſhall have the A ardſhip of the 

Land untill the full age of the Son ; foʒ albeit (in this caſe) the Law 

doth give the cuſtody e the body to che Father and darreth the oz 

thereof, yet the Lozd ſhall have the Mardchip of the Wand by fozce of 
the tenure of the firſt creation thereof; G it is allo it the Father mar, 
ry his heire within age and dyeth, in this caſe alſo'the.L02d ſhall have 

the Mardchip of the Land. 2 00949 


Co. ibid. 88. 5, Where the Father is Guardian of his @on ta Land holden in N 
b. 3- Knight-ſervice, this is in reſpec of his paternall naturall cuſtodp, and dian in fac, 
therefoze in ſuch caſe he ſhall not be anſwerable foz his marryage oz cy, accountable: 


ffody of his Lands; but where the Father is Guardian by reaſon of 
— in Socage, he muff by Law be accountable to the Son both foz 
his marriage and alſo foz the pzofits of his Lands, which he ſhould not 
ve,if he had the cuſtody of his elveft ſon. (in this c 1 As his Father in 
reſpect of nature; And betauſe the Law doth appoint him to be Gnar⸗ 
dian in Socage,it compels him alſo to be-accountable ; foz the ac of Law 
doth ne ver any man wzong. 3 . 


* ibid. 134. 6. Beloꝛze the Statute of Articuli ſuper. cartas, in all Summons and 11 reall 18}. 
» 3 : 


Attachments in Plea of Land were contained the terme of fifteen vayes, ons dice 


— * u. x5. and it appeareth not onely by that Statate, but likewiſe by the antlent luer nme, 


28. E. 1. Anthozs of the Law, who wzote befoze that Statute, that this was the an, 
cient common Law: And the reaſon ot giving ſo matiydayes in reall 
Actions, was (the Recovery being ſo dangerous) that the Tenant 
might the better pzovide hiniſelf both of anſwers and pzoofes. 

Co. ibid. 132. 7. If I be diſſeiſed, and my Bꝛother releaſe with"Warranty, and 


b. 2. afterwards pꝛofeſt in Religion, and thereby the Warranty Nie Deſcent upy 


me: Inthis caſe, albeit the Law binds me by the Warranty, vet ( ese 
being his heire) the V-aw-gives me by deſcent ſuch Inheritante as my 


W2other had at the time of his Pzofe ibn. as: 
Co. ibid, 137. 8. Albeit by an ad in Law a man may. have damnum, pet (in ſuch Profeifon 
2. 3. caſe). it is alwayes abſque injuria, as if, a Ward enter into Religion and diſctugat 
Lit, 8. 203. pe pꝛokeſt, hereby the Lo2d loſeth the be La 

be ſald damnum : fog by ſuch Pzofefſion the Ward ts civilicer mottuusz, 

a dead man in the Law, and cannot hold, any Auheritance, neither can 

the Guarvtan continne the Wardſhip of the land, becauſe. by, the FO 

death of the Marv, the Inheritance is deſcended to another, bit 

damnum is abſque injuria, f02 by ſuch Pꝛofeſſion the land deſcen ds to an 

ther, who is either to he in Ward, oz to-pay releif ;_ And thereloze in 

ſuch caſe) the law giveth the Gurs a no remedy, neither vy any 

fozmed N ait. noʒ by Action upon the tagt | 

9. Ik Tenant foz another mans life by his Deed g2ant a Kenf-clifhite A anouiry 


by 


dag ko one la twenty one years, Ceſiy que vie vpeth, hereby the Renf-charge boo. me it 


Ken | the vears a 
. is determined, and yet the Ezantee may have during the beats a 


K 

Annuity foz the arrearages incurred affer the of Ceſty qu 1 

cauſe the Kent charge div determine by the act ol Hud aud the coarſe gt 

law, Actus Legis nemini facit injuriam: 0 it is allo, if land. aut qt g 

a Rent charge is gzanted, be recovered by an eyent title, and theret 

the Rent-charge is a voyed, yet the Gꝛantee ſhall have g Mit of Anmut, 

ty, becauſe the Nent⸗charge is avopden by the courſe ot law, and fo it 
was holden in Wards caſe, cited in Co. 1. 2. fo. 36, in Heywards. cafe, | 
againſt an opinion obiter in 6 H. 6. 42. 2. Yide Max. 114. Ex. 


Co. ibid, 149. 10. A. hath common of Paſture ſans number infiventy Acres of land, Conmmon 
a. J. and ten of theſe Acres deſcend to A. the common fans number is intire / an: nabe 


and uncertaine, and cannot be appozttoned, but Half remaine, but if it aor aper. 


: tioned, / | 


had been a Common certaine (as foz ten Beaſts) in that caſs the Com» 
mon 
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vition all be appoztioned; And ſo it is alfa of common ofEfovers; 
Lurbary, Piſcary. &c. And it is to be obſex ved, that in none of theſe 
caſes, oz the like, the deſcent, which is an ad in Law; ſhall wozke any 
wzong to the Ter-tenane 5 foz- (nevertheleſſe) he ſhall have thereby that 
which belongeth to him, 'foz the Ac in Law ſhall never wozke any 
Wong. n; i | > S150 
11. Df Common. oz Cozoby certaine (as fo; ten beaſts; ſs many Co. ibid: 164. 
Diſhes in certaine, &c.) partition amongſt Coparceners 02 Appozs b. +: 
tioament may be made; foz this can wozke no w2ong to the Ter- tenant: 
But if a man have reaſonable Eſtovers (as Youſe-boot, Hax /boot, xc) 
Appendant to his Free-hold, they are ſo intire that they ſhall not be di⸗ 
vided amongſt Coparceners; S0 likewiſe, if a Coꝛody uncertaine be 
zanted to a man and his yeirs, and he hath iſſue diverſe Daughters, this 
020dy ſhall not be divided between them; there is the ſame Law al⸗ 
fo of Common ſans number: foz (in thele-cates and the like) if Eſto⸗ 
vers, Common, Piſcarv, oz Cozody uncertaine ſhould be partable 
amongſt Siſters, ſuch partition would wozke a wong to the Ter · tenant, Co, ibid, 165. 


ranty- 4-2 73: FR 435 3197 anal 2a 1:8 TH | x 
13. If Tenant foz life make a Weate generally.this chall be taken (by co. ibid. 183; 
conffruction of Law) to be an eſtate fo2 his own life, that made the 2. 4. 
Leaſe ; fo2 if it ſhould be a Leaſe fe2 the life of the Leſſee, it would wozk 
a w2ong to him in the Ne ver ſion: So it is likewife, if Tenant in tail 
make a Leaſe generally, the Law ſhall contrive this to be ſuch a Leaſe 
as he may lawfully-make, and that is foꝛ terme of his owne life, foz if it 
ſhould be foz the life of the LeCee,, it would be a. Diſcontinuance , and 
(conſequenty) the eſtate which ſhould paſſe by conftructon of Law 
ſhould wozke a w2ong, which the Law will not permit; becauſe, Legis 
Conſtructio nunquam facit injuriam; 3 
14. In cale of a Deſcent caſt, there is a Diverſity betwirt cozpozall Co. ibid. 237. 
Inheritances, as Youſes; Land, &c. which do lye in Livery, and Anhe⸗ Þ: 4: 
ritances incozpozall, as Advowſons, Rents, Commons. &c. which lye 
in Gꝛant, foz a Deſcent caſt of theſe thall not put the Diſleiſee to his 
Action, but he may claim them notwithſtanding ſuch Deſcent : Yow- 
beit a Deſcent caſt of the other puts the DiCleiſee to his Action : bes 
cauſe Youſes ſer ve fo2 the habitation of men; and Wand to be manured 
foz their ſuſtenance, and therefoze an heire ſhall not after a Deſcent of 
them be moleſted oz diſturbed in them by Entry. 7 | 
15. Ik a man foz feare of Battery, mayhem, oz death, dare not go ts Co. bid «54, 
the I and to make his Entry, the Law (to pꝛevent danger) gives him a 4.Licc. S. 
leave (in ſuch caſe) to go as neare the Land as he dare, although he be 421. 
not within the view thereof. - W | 
16. If a Feme Dbligce take the Dbligoz to Yusband, this is a releaſe Co. ibid. 264 
in Law, the like Law is if there be two Femes obliques,and the one take b. 4. | 
the Dbligoz to Husband, this 13 alſo a releaſe in Law of the whole debt: 
But if a Feme Trecutrix take the Debtoz to Wusbaad, this is ns 
releaſe in Law; foz that ſhould be a wong to the dead, and in Law 
te Eces Wozke 


— 
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r, 269. b. 3. 


8 3. 


4. 3. 


Co. ibid, 327. 
8. 3, 


Co, Inſt. pars 


Eo. ibid, 285. 


Co, ibid. A. 4. 


Co. Ibid, 309. 


wozkeaDevaſtavir, which an ad in Law ſhall never wozke; And ſv it 
was a5judged in the Kings Bench, M. 30, & 31 E. 

17. At there be Lozd and Tenant. and the tent is behind by divers Lord and Tec 
years, znd the Tenant make a Feoffment'in fee, if the Load accept the nanc, Lan, 
ſervice oz. rent of the Feoffee due in his time he hall loſe the arrearages Meſne and 
due in the time of the Feotfoz; foz after ſuchacceptance he ſhall not a⸗ Lenaut. 
vow upon the Feoffoz, noz upon the Feoffee foz the arrearages incurred 
in the time of the Feoffoz { But in that caſe if the Feoffoz dye, albeit the 
Lo2d accept the rent oz ſer vite by the hand of the Feoffeo due in his time, 
de ſhall not loſe the arrearages; faz now the Law compelleth him to a⸗ 
vow upon the Feoffee,and that which the Law compelleth him unto ſhail 
no wav pꝛejudice him: So ik khere be Lo2d,Deſane, and Tenant, and the 
rent due by the Peſne is behind, and after the Tenant foze-judge the 
Pelne, and the Lozd receive the ſervices of the Meſne, which iffue out of 
tye Tenancy, he ſhall not be barred of the-arrearages, which iſſued out of 
the Pelaalty; ſo likewiſe if the rent be behind and the Tenant dye, the 
acceptance of the ſervices by the hand of the heir ſhalt not bar him of the 
arrearages, cauſa qua ſupra; -fo2 in all we caſes, albeit the perſons bs 
alter ed, yet the Loꝛd doth accept the ſer 
them, which vein 
hereby. b 

18. Ak Tenant, pur anter vie, bzing an Allize, ond Ceſtuy que vie dyeth, Affe. Wale | 
hanging the Watt, here albeit the WMzit were well commenced, yet the /t 
Wait ſhalbabate becanſe no Aize can be maintainable foz damages ons fine. 
ly: but where an Adion is begun, and part of the Action determineth by 


judiced t 


r "4 4 r 


* Po . 3 e 3 . n . 
* he 1 
1 Dy 5 
2 5 PR 
2 — 2 4 
k * 2 — - . S . 


5 


et vices ol him, who only ought to vo 
g cauſed by act in Law, it toill not ſuttet him to be pꝛe⸗ 


Act in Vaw, and pet the like Acion foz the reſidue is given, there the 
Wait ſhall not abate but poceed; As it an Acton of Maſte be bzought 
again Tenant por aitter vie, and hanging the Mzit Ceſtuy que vie dy⸗ 
eth, the u zit hall not abate,vut the Plaintiff ſhall recover damages, 


becauſe if Coſtuy que vie had dyed befoze any Action bzonght, the Lelſo; 
might haxe had an Aion of Waſte foz the damages, and the Actin Law 
ſhell not pzezudice him: s in an EjeRione firme, if the terme incur, 
hanging the- Action, vet Thdfl the Action pzoceed foꝛ damages, becauſe an 
Ejectione lyeth aftet the terme foz damages, which he ſhall recover, nots 
withſkanding the terme be by Law determined, If a Conſpiracy: be 
bzought aga inſt two, and one of them dye, hanging the Mzit, neverthe⸗ 
leſſe it ſhall pꝛoceedz. | £ 2 

19. Alveit a man may by the Law gzant away a Seigniozp, Rent, Atrurnment 
Ke verſion, Remainder, &c. pet ſuch Gzant ſhall not be good without 
Attoznement; that is, the conſent of the pzeſent Tenant of the land, 
fez which the old Bocks render this reaſon, Si dominus attonnare poſ- 
fic ſervitium tenentis contra voluntatem tenentis, tale ſequaretur in- 
conveniens, quod poſſit eum ſubjugare ca pitali immico fuo, & per quod 
teneretur ſacramentum fidelitatis facere ei, qui ei damnificare intende- 


ret. 


20. When Tenant in tail makes Feoffment, oz, &c. the Entry ofthe xy ulen t 
MDonoz, who hath the Ke verſion, and alſo of him in Remainder is taken way. 
away, and they are put to their Action, viz. A Foꝛmedon in Reverter foz 
the one, and in Remainder foz the other; And the reaſon, why theſe ali⸗ 
enations in theſe ſeverall caſes do make a diſcontinuance, and put him in 
Rererſion 02 Remainder that right had to his Acton, and take away his 
Entry is, to the end that every mans right may be pzeſer ved, viz. to the 


Demandant his ancient right, & to the Feoffee oz Purchaſoz the benefit 
of his Warranty, which courſe is founded upon gzeat reaſon and equity; 
foz the benefit of {Warranfy would be pzevented and avoyed if the Entry 


of him that right had were lawfull, herevy alſo the dinger that many 
times happeneth by taking of Poſſeſſtons is warily pzevented by _ 
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the Common Law. 


next pꝛeſentetien to A. and befoze the Church becometh void, by another 
Deed gꝛants the next pꝛeſentation of the ſame Church to B. the ſetond 
Gant is void; foz A. had the ſame gzanted to him befoze, and the 
Gzantee ſhall not have the ſecond avoyvance by conffrucion, to have 
the next avoydance , which the G2antoz might lawfully gzant , be⸗ 
cauſe the Gꝛant of the next avoydance doth not impoꝛt the ſecond pꝛeſen⸗ 
tation: but if a man ſeiſed of an Advowſen in fee, take wife, now by 
act in Law is the wife intitled to the third Pꝛeſentation, ik the Husband 
dye befoze her; And in this caſe, ik the Yusband gzant the third Pꝛe⸗ 
fentation to another and dye; the heire ſhall pꝛeſent twice, the Wife 
ſhall have the third Pꝛeſentation, and the G2anfee the fourth; foz in 
this caſe it ſhall be taken the third Pꝛeſentation, which he might law⸗ 
fully gaant: And ſo note a diverſity between a title by act in Law, and by 
act of the party, foꝛ the ad in Law ſhall wozk no pꝛejudice to the Gꝛantee. 
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'2t. Ik a man ſeiſed of an Advowſon in fee by his Decd gꝛanteth the Co ibid. 358, 


d. 4. 


22. Jf a man doth warrant Wand to another without this wozd Co. ibid. 384. 
(Peires) his heires ſhall not vouch; And (regularly) if he warrant b. 4. 


Land to a man and his heires without naming allignes, his Aſſignee 
ſhall not vouch : but if the Father be enfeoffed with warranty to him 
and his heires, the Father enfeoffeth his eldeſt ſon with warranty and 
vpeth, the Law giveth to the ſon advantage of the warranty made to his 
Father; becauſe by ad in Law the warranty betwixt the Father and the 
ſon.is extind. which ac in Law ſha not pꝛejudice him. 


lem of 23. Ari Alignment of Dower by a Dilleiſoz, Abatoz, Intrudoz, &c. Co. ibid. f 


if there be no covin, is good, unleſle where it is pꝛejudiciall to the Dil⸗ a. 3. 


ſeilee, &c, As if the Yusband enfeoff the younger ſon with warranty 
- and dyeth, the eldeſt diſſeiſeth the younger ſon, and endowes the widow ; 


In this caſe, the younger ſon ſhall avoid this Aſſignment, foz otherwiſe 
he ſhall loſe his warranty: But a Dilſeiſoz, Abatoz, Intrudoz, &c. cans 
nat aſſigne a rent out of the Land to her foz her Dower, to bind the Diſ/ 
ſeiſee, &c, l | S T 

24. Vide 33.5. 


25. The Law gives favonr fo an agzeement, which tends fo the Co. 1.3, 69.8; 
advantage of the party, foz that may be done in his abſence, as well as 7. in Tookers 
in his pꝛeſente; but ſo it is no: of a diſ-agzeement, foz that ought to be << 


done in his pꝛeſente, becauſe the Law conceives the party infereſſed may 
nſe perſwaſions to the other party; and ſo induce him to agzee ; fo At⸗ 
toznement is good, though the Gzantce be abſent, 


26. If there be Tenant foz life, the Kemainder in fee of Land holden Co.1 2. 93.b: 
by Knight-ſervice, and the Lo2d g2ants his Scigniozy fo2 life, and after 2. in Binghews 
he in the Nemainder in fee dyes, his heir within age, and after the Gꝛan⸗ cle. 


tee foz life of the Seigniozy dyes, and then the Tenant foꝛ life dyes, he in 
Reverſion of the Seignis2y ſhall have the Ward : So liKewitſe, if he in 


the Remainder dye, his heire within age; ut ſupra, and after the Lozd dye, 


and then the Tenznt foz life dves, the heire of the Lozd in this caſe ſhall 
have the Wardzfo2 the ac in Law ſhall not pꝛejudice anp, and his Execu⸗ 


t: cannot have it, becauſe it was not a Chattell veſted in the Teſtatoz. 


kept3nce of 27. Ik a man having Rent-ſervice 2 Rent-charge, accept the Nent 
. Bar, due at the laſt day, and thereof make an acquittance, thereby all the ar- 
V. 


rearages due befoꝛe are diſcharged, as it was adſudged in Hopkins and 
Mortons caſe, Hill. Rot. 950. in C. B. Vide 10. Eliz. 271. Dyer, bat if a 
man make a Leaſe fez lite rendzing Rent, oz if there be Lozd and Te⸗ 
nant by Fealty and Rent, and the Rent is arreare by 2. years, and after 
the Lefſoz oz Lo diſſciſc the Ter-tenant,and then the Tenant recovers 
in an Aſſize.and the rent which incurred, is recouped in damages, pet the 
Woꝛd 82 Leſſoꝛ ſhall recover in Allize the arrearages incurred befoze the 
Dilleiſin, and the bar of the laſt years rent ſhall not be a bar of the foz⸗ 


mer arrearages. Cece 3 28. If 


Co. 1. 3. 65. b. 
3. in Peyauts 


caſe, 


380 the Reaſon of Mar ak 


[bid, b. 4. 28. If there be Loꝛd and Tenant, and the Rent is atreare; and the 1des. 
Tenant makes Feoffment in fee; In this caſe; if the Tod accept the 
Rent oꝛ ſervice of the Feoffee, he ſhall loſe the arrearages in the time 
of the Feffaz, albeit he mabe him no acquittance ; foz after ſuch accegs 
tance de ſhall not a vom upon the Feoffoz at all, noa yet upon the Feoffee, 
ſave onely foz the ſervices, which incurred in his time, as appears in 4 
E. 3.22. 7 E. 3.8. 7 E. 4. 27. 28H. 8. Br. Avowry 111. Yowkbeit, 
In luch caſe, if the Feoffo3dye, although the Load accept the Rent gz 
Service by the hand ol the Feoffce, vet ſhall he not loſe the arrearages ; 
fo2 now the Lo can avow upon none but the Feoffee, and that where, 
unto the Law compells a man thall never pzejuvice him: So if there be 
102d, Peſne, and Tenant, and the Rent due by the Peſne is arreare, 
and after the Tenant foze-judges thePeſne, and the Lozd receives the 
Services of the Pelne, which now illue immediately out of the Tenan- 
cy, vet ſhall he not be barred of the arrearages, which illue out of the Pel- 
nalty : likewiſe, ifthe Rent be arreare,and the Tenant dye, the accep- 
tance of the Services by the hand of the Heire yall not bar him of the 
* atrearages, cauſa qua ſupra 2 Foz in all thele caſes, albeit the perſan be 
altered, pet the Lom accepts the Rent and Services of him, who ogelp 
ought by the Law to doe them: Vide 4 E. 3.22. 7 E. 3. 4. 7 E. 4. 27. 
9 H. 8. Br. Avowry 111. befoze cited. Neither ſhall acceptance of Rent 
bar a releife, becanſe that is as a bloſſame fallen from the Tree, anda 
fruit oz impꝛovement of the Services. 
ca L 3. 75 29. If a Sheriff dye, and befoze another is made, one in execution gie: 
d. 2. in e. bieaks the Goale and goes at large, this is no eſcape, foz when a Sherif 
biezcaſe, — dyes, ali the Pziſoners are in the caffady of the Law, untill a new She- 
riff be made, and albeit they in the interim fled ont o the walls.of the 
Goale, yet the Law hath the cuſtody of chem, and pꝛeſer bes them in gx- 
ecution without any freſh Suit, in what place ſoever they be ; and thore- 
faze they may (in ſuch caſe) be againe taken in execution at any time 
alter: foz no eſcape can happen in pꝛejudice of the party, but when 
ſome body may be charged therewith, and the Law deceives none. . 
30. If ſince the Statute of 3 1 H. 8. 1. Joynt-tenaats make parti- 
tion with conſent by Deed , the Warranty annexed fo cheir eſtate 
Co.1.6. 11. is gone: but if they ſue a Wait of Partition .accozding fo that wird 
2. Morrices | Att, they may vouch as befaze, and ſuch partition will not ppejupice *itin. 
caſe, them, being founded upon a Statate Law, whereunto all perſons 
give conſent: Do if there be two Joynt-tenants with Marranty, 
and the one — the other, and the Difſeiſee bzings an Aſſize ; 
In this caſe, it ſeems to be the better apinion, that the Diſſeiſee 
ſhall not recover in ſeveralty, but generally, neither is the Marranty 
gone by fach Recovery, as it wis adjuvged in 28 lib. AC. Pl. 35. becauſe 
the Recovery is an Act in Law, which' pzejudiceth none; albeit ſomes 
Books are againſt if, as 10 E. 3. 40. & 10. lib. Aſſ. 17. 
Co. l. 6. 27. 31. Uicount * with licence of the Queen luffers a Kecovtery NoFinefor 
b. 4. Viſcount fg B. and D. to uſes, with power of revocation and limitation of ather licaaios. 
Mentagues tes, de revoks and limits new ules, in this caſe, no Fine ſhall be paid fo 5% KH.. 
: the Queen foz alienation ; Fo2 when licence is gꝛanted to alien to A. 
andthe alienation is to the uſe of B. here, no Fine is to be paid foz the a⸗ 
lienation to the uſe of B. becauſe the uſe is executed by the @tatute of 27 
H. 8. which can w2ong no man. | 
Co. I. 9. 168. 32. P. Copy-hotver foz life, Kemainder foz life, the Lozv bargains ann an a& of ?r 
b. 2 Marewe (els, and levies a Fine with Pzoclamations to P. five peares paſſe with ⸗ li ment doi 
Podgers caſe. gut any claime by thoſe in Remainder, yet are they not barred: becauſe ** woa 
P. the Bargainee was in by fozee of the Statute of 27 H. 8. nyon a bar⸗ 
gaine and ſale by Deed indented and farolled, and an ad of Parliament 
tan never do wzong., See there alſo the Lady Greſhams caſe, where = 
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the Common Law. 

Ac of Patliament excuſed a Fine fo; alienation of Land in Capice with⸗ 

ont licence, upon the ſame reaſon. = e 
33. Where a Feaffment was made to Feotees to the uſe of another 

kefoze the Statute of 27 H. B. af uſes, and then that tatute was made, 

which transfers the Polſeſſion to Ceſtuy que uſe ; Jn this caſs, the itt 

palſes tramthe Feofees to Ceſtuy que uſe by the becauſe 

the conſeat bf the Feoffees is involved in that Ac of Parliament. and 

it cannot be ſain, that the Parliament gave it to Ceſtuy que uſe : fm it 

it chend be laid the gift of another then of the Feoffees, then ſhould the 

Parliament. vo the Feoffees Wong in taking a thing from them, and 

making another the Donoz thereof, which an Aa of Parliament cannot 

dog. See there alſo the Rector of Edingtons caſe, t 9 H. 6. 62. Fitz. 

Grant 10. & Br. 40. & Parl. 88. to the like pur pole. 25 IF 1 
34. A woman covert is not within the Statute of Weſt. 2. cap. 39. Co. l. 71. 

Concerning raviſhment of Ward, foz part of the mo are; Si hæredem % I. in Doctof 

poſt annos nubiles maritaverit, & de maritagio ſatifacere non potuerit, Is caſe. 

abjuret regnum , vel habeat priſonam imperpetuum, &c. foz a Feme 

covert being by Law diſabled to ſatisfie, ſhe ſhall not be by Law punts | 

ſhed with baniſhment oz perpetuall impziſonment, and the Yusband 

being innocent ought not to be puniſhed, becauſe the puniſhment is per ⸗ 

ſenall, Vide pl. ibid. & infra Max, 136. r 
35- Whers an Abbat (holding in Frankalmoigne) together with Co oft yo 

his Covent, altens the Land to a ſecular man, be-cannot hold as th 3 

held, viz. in Frankalmoigne, and (of neceCity) he mult hald of ſows 

body, and by ſome ſervice, fog that the Law will enjoyne him to da, to as 

void the inconvenience of holding of none: And therefage in regard the 

Law is (in this caſe) to create him a new tenure, it ſhall be the lame 

(viz. in Socage) and with the leaſt ſervice that can be done.and neareſt 

to the free dome of the fozmer ſervice. Vide 184. 4. | 0h 
36. Jn a Wit of Meſne the Parol ſhall not demur foz the non-age of Co. I. 9. 8 f. a: 

the , becauſe it is not reaſon, that the Anfant ſhould be diſtrain- 7. % Nö 

ed foz the ſervices of the Meſne during his non-age, and yet he to have na 

remedy untill his full age, but in regard his nan-age ſhall not paivilepge 

him from the payment of the Kent during his non-age, the Law will alſo 

give him remedy during that time. 


Plow. 59 8.3; 
in Wimbiſh and 
Talboies caſc, 


149. Eſpecially for things that cannot beimputed to their 2 a 156; 


own folly, or neglect. 


1. Tenant by the Courte ile ſhall have after his Wives beath a Rent, 2 _ pars 
z Advowſon, albeit the Rent day was not then come, noz the Church then Co. ibid. iy I 
void, and (by conſequent.) he not acually ſeiſed thereof befoze his f 
Wives death, becauſe there was no Laches oz default in him tioz poli- 
bility to get Deiftn, and therefoze the Law in reſpea of the iCue begotten 
by him, will give htm an eſtate by the curtefte of England therein; albe⸗ 
it he was not thereof actually ſeiſed as afozeſaid : It is otherwiſe, where 
be hath (in right of his Wife) title of Entry into Lands, and in her 
life neglects it, fo2 that is imputed to his own latches and folly « either 
ſhall a man be Tenant by the curteſte of a bare right, title, uſe, oz of a 
Reverfion oz Remafnder expectant upon an eſfate of Free-hold , un⸗ 
— the particular effate be determined oz ended dur ing the Cover⸗ 
re. 
2. A man thall not be Tenant by the Curteſie of a Seitn in Laty Co. ibid, 31. 
without Entry, but he ought to be acually ſeifed in the life of his Wife: * *: 
Mowbeit, a woman chall be endawed of a Seifin in Law, as where 
Lands oz Tenements deſcend to the Yusband; here befoze fone 


* 
þ 


The Reaſon of 


he hath but a Seiſin in Law, and vet the Wife ſhall be endowed 
ther: of, albeit it be not reduced to an aduall Poſſeſſion, foz it 'lyeth 
not in the pewer of the Mike to being it into an-/acaall Hein, as 
the Yusband may do of the Wives Land, when he is to be Tenant by 


Co. ibid, 47, 3- Mhen Catteli are diſtrained theyare to be put in a pound overt, pigceg; 
b. 1. oz open, within thzee miles, in the lame County, as into a pinfold made ö 


fo ſuch purpoſes, oꝛ in his own cloſe, oꝛ the tloſe of another by his con, 
ſent; to the end the owner may give his Cattell meat and dzink with- 
out Treſpaſſe to any other, and then if the Cattell miſcarry, he that di⸗ 
ffrains them is extuſed, foꝛ it cannot be imputed to any neglect of his, 
the Owner (in ſuch caſe) being bcund to ſuſtain them at his perill: 
but if the Cattell be put into a pound covert oʒ cloſe, as in a houſe, where 
the Owner cannot come at them; in ſuch caſe, they are to be ſuſtained 
with meat and dꝛink at the perill of him that viſtraines, and he ſhall 
have nd recompente foꝛ the charge of keeping them, and if any of them 


miſcarry he ſhall make them good; foz in this caſe it cannot be imputed 
to the folly oz neglect of the Owner, if they be wozſe ozmiſcarry, becauſe 
he could not come at them to ſuſtaine them. | 
Co. ibid. 53.2, 4. It is permiſſive waſte in the Tenant fo ſuffer the houſe fo be un- 
2. & 3. covered, whereby the Sparrs oz Rafters, Planches, oz other Timber 
the Tenant cometh in, it is no waſte in the Tenant, to ſuffer the ſame 
to fall downe; foꝛ in ſuch caſe it cannot be tmputed to his neglen but the 
Owners: Do likewiſe, if a wall be un-covered,when the Tenant comes 
in, it is no waſte, though he ſuffer it to decay: Alſo if the houſe fall down 
by tempeft, oz be burnt by lightning, oz pꝛoſtrated by enemies, oꝛ the 
like, without any default in the Tenant, oz be ruinous at his coming 
in and fall dowae ; this is not waſte in the Tenant; but he may build 
the ſame againe with ſuch materialls as remaine, and with other Tim⸗ 
ber, which he may take gzowing upon the g2ound, foz his habitation, 
but he muſt not make the houſe longer then it was. 
Co. ibid, 53, , $- It is waſte to ſutfer a Wall of the Sea to be in decay, ſo as by flow 
; ing and re⸗flowing of the Sea, the Peadow oz Parlh is ſurrounded, 
whereby the ſame becomes unpzofitable; howbeit, if it be ſurrounded 
ſuddenly by the rage and violence of the Sea, occaſioned by wind, tem⸗ 
pelt oꝛ the like, without any. default ef the Tenant, this is no waſte 
puniſhable, becauſe it cannot be imputed to the Tenants neglec oz de⸗ 
1 J. 1. c. 111. fault in that caſe : Accoꝛding to Fletaes rule, Fortuna, ignis, & hujuſ- 
„ modi eventus inopinati omnes tenentes excuſant. | 
Co. ibid. 55, 6. Tenant at will ſhall reape the crop which he lowed in peace befoꝛe 


Waſte, 


ok the Youſe become rotten ; Yowbeit, if the Yonſe be'un-covered,when 


Waſte, 
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a. 4. Kc. his Lefſoz determined his will, whether it be gzaine, hempe, flax, 02 any will: perde . 
other annuall pzofit; fo2 it cannot be imputed to his folly, that he knew ler este. 


Graine, &t. 


not his Leſſozs intention, that he would determine his will befoze they one. 


might be ripe; there is the ſame Law and reaſon of Tenant by the cur⸗ 
teſte, in Dower, foz life, pur anter vie, oz any other un-certaine eſtate, 
viz. when the terme will determine; and if ſuch Tenant happen to dye, 
his Executozs, &c. ſhall enjoy the crop: If Tenant by Statute Per⸗ 
Co. ibid, b. 3 chant ſow the gꝛound, and then a ſudden and caſuall pzofit falleth, by 
Co. ibid, b. 4, Which he is (atisfied, pet hall he have the embleaments, cauſa qua ſupra. 
And in alltheſe caſes, it is not materiall whether the g2aine, &c. be not 
ripe, c2 dead ripe, reaty to be cut; foz by the ſame reaſon they may be 
taken, though they be not ripe, they may alſo be taken when ripe: At- 
beit Littleton ſaith, Aptes lembleer & devant que les blees ſant ma- 
tcures. 


b. 4 


but rice requ 


Co. ibid, 55, 7. Mhere there is Leſſoꝛ and Leſſee at will, the Lefſo2 may by actus Tenznc « 
4. all C ntry i to the gzound determine his will in the abſence of the Lellec. vi, Sc. 


na 
iſite. 


ho 


e. 


tl 


ine ſowne. 
{me uncer- 
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Tic like, 
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the Continan Law. 


but by wozds fpoken from the gzound. the will is nat determined, untill 
the Lefſeo have notice: no moze then the diſcharge of a Factoz, Attozs 
ney, £2 ſuch like in their abſence is ſufficient in Law, untill they have 
notice thereof, | 
8. If Leffe>fo3yeavs, that knoweth the end of his terme, ſoweth the Co, ibid. 56; 
Land, 'if the terme determine befoze he can tut them, the Keſſoz ſhall b. 4. ; 
have them; becauſe the end of his terme was certaine, and it was his 
folly to ſoto them, when he might know befozehand, that he could not Inn 
them in due ſeaſon: Yowbeit, where a Leaſe foz years depends upon 
an uncertainty, as upon death of Tenant foz life being made by him, 
oz ofa Yusband ſeiſedin right of his wife, z the like, there it is other- 


wile. | 9258 | | 
9. If there be Lozd and Tenant,and the Tenant maketh a Feoffmentf 
in fee upon Condition, and the Feoffo2 dyeth, after his death the Con⸗ 
dition is bzoken ,- the Yeirs within age entreth fox the Condition 
bzoken, in this caſe the heire ſhall be in Ward, and yet the Te⸗ 
nant dyed not ſeiſed of the Land, neither had he any eſtate oz right in the 
Land at the time of his death, but onely a Convition,' and which was 
bꝛoken after his death: Nevertheleſſe,” becauſe here is no default in the 
Lo2d to bar him of his Wardſhip, and the Condition reftozeth the Te⸗ 
nants the Land in nature of a deſcent (fo2, he ſhall be in by deſcent) 
therefoze ſhall the heire, in this caſe, be in Ward. Vide pl. ibid. | 
10. If a Guardian in Docage having received the rents & p2ofits of the Ca ibid. 893 
Lands of the Minoz, happen to be robbed of the ſame without his default 4 3. 4. 
oz negligence, he ſhall be diſcharged thereof upon his account; ſo alſo 
ſhall a Bayliff of a Pannoz, a Receiver, a Fadoz ot a Merchant, oz the 
like: It is otherwiſe of a Carrier, foz he by taking his hire doth thereby 
implicitly undertake the delivery of the goods delivered unto him: So it 
is like wiſe, if goods be delivered to a man to be kept oꝛ to be ſafely kept 
(which is all one in Law) and after thoſe goods are ſtollen from him, 
this ſhall not excaſe him; foz by the atceptance, he undertook to kee p 
them ſafely, and therefoze he muſt Keep them at his perill: But if the 
goods be delivered unto him to be kept as he would keep his owne, there 
if they be (follen from him without his default oz negligence, be (hall 
be diſcharged ; ſs if goods be delivered to one as a gage oz pledge, and 
they be ffollen, he hall be diſcharged; becauſe he hath a pꝛopertp in 
them, and therefoze he ought to keep them no otherwiſe then his owne ; 
but if he that gaged them tendzed the money befoze the ſtealing, and the 
other refuſed to deliver them, then foz this default in him he ſhall be 
charged. : | 
11. It A. leave a Theft locked with B. to be kept, and taketh away Co. ibid. a. 4, 
the key with him, and acquainteth not B. what is in the Cyeſt, and the 2 —— 
Cheff, together with the goods of B. are ffollen away, B. wall not be and 295 16 
charged therewith; becauſe A. did not truſt B. with them, as this caſe is, detinue. 
neither were they leſt by the default oꝛ negligence of A. And in all ſuch 
caſes, what is ſaid of ſtealing is alſo to be underſtood of Shipwzack by 
Sea, fire by lightning, and other like enevitable accidents. And there 
foze when a man receives anothers goods to keep, it is good to receive 
ou with this caution, To keep them as his owne, cz at the perill of the 
wner . X 
12, I upon a ſequatur ſub ſao-periculo, the Sheriff returne, that the Co. ibid, ror; 
Uouchee hath nothing, albeit the Demanvant ſhall have Judgement a k 4- 
gainſt the Tenant, yet he hall not have Judgemeat to recover in value, 
becanſe the Uonchee was not warned. | \ 
13. Ik a man be bound to pay twenty pounds at any time during his ** ibid. 211. 
life at a place certaine, and the Obligoꝛ tendexs the money at the place ** 9 
without giving notice to the Dbligee, this iam good tender: So it 5 
alſo 
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alſo where a man makes a Feoffment in fee upon Condition, that if the 
Feoffcz pay twenty pounds to the Feoffee at a place certaine at any time 
during his life, that then, &c. in this caſe alſo the tender is not good 
without notice : foz the time (in theſe caſes) being uncertaine, it can- 
not be imputed to the default oz negligence of the Dbligee oz Fe, 
offee, if he be not pzeſent at the payment thereof ready to receive it; 


Vide pl. N: a 
ibid. 246. 14. JIfa Feme ſole be ſeiſedof Lands in fee, and is viſſeiſed, and then » 
_ _ taketh Husband, in this caſe, the Yusband and Wife (as in the right — 


Lice, S 403.“ of the Wife ) have right to enter and yet the dying ſeiſed of the DiCeiſoz cent, 4 lags, 
Dyer 143. 57. in that caſe ſhall take away the Entry ofthe Wife after the death of her 
3, f. P. M. Husband : becauſe it fall be accounted her folly, that when the was ſole 
the did not enter, and alſo foz that ſhe would take ſuch an Pusband as 
would not enter befoze the Deſcent caſt : But if Baron and Feme have 
' itle of Entry into Lands in right ot the Wife, and the Tenant dye 
{eiſed, the Entry of the Baron is taken away, but if the Baron bye, then 
may the Feme enter upon the Heire, that is in by Deſcent : foz it ſhall 
be accounted Laches in the Baron, and not in the Feme, noz any-way 
turne to the pꝛejudite of her oꝛ her Heires: o if the woman were within 
age at the time of her taking of Yusband, then alſo the dying ſeiſed ſhall 
not after the deceaſe of her Yusband take away her Entry: becanſe no 
folly can be accounted in her, foz that ſhe was within age, when ſhe took 


Co. ibid, 252, the Remainder fo2 life makes continuall claime befoze the dying ſeiſed 
53. of the Alienee, and after the Alienee dyes ſeiſed, and he in Remainder foz 
lite alſo dyes befcze any Entry made by him: In this caſe, he in the Re- 
mainder in fee may enter u pon the Heire of the Alienee, by reaſon of the 
tontinuall claime made by him in the Remainder foz life, becauſe ſuch 
right as he had to enter ſhal remain to him in the Remainder after him, in 
as much as he in the Remainder in fee could not enter upon the Alicnee 
in fee during the life of the Remainder foz life, and becauſe he could not 
make continuall claime , foz none can make continnalt claime, but he 

that hath title of Entry. 

Lirt. S. 438. 16. There are divets wayes of ercuſing a mans not appearing in Excuſe of » 

Co. ibid. 259. Court, and all allowed by Law, as by Impziſonment, whereof Littleton Y.. 

b. 3. ſpeaketh, S. 438. alſcy per inundationem aquarum, tempeſtatem, pontem 
fractum, Navigium ſubtractum per fraudem petentis, minorem ætatem, de- 
fenſionem ſummonit ionis per legem, mortem Attornati, breve de warran- 

tia diei: Allo, ſi petens eſſoniatas ſit, vel fi placitum mittatur fine die: 
But fickneſſe (as one ſaith) is no cauſe of ſaving a default: be⸗ 
tauſe it may be ſo artificially counterfeited, that it cannot be known. 

Lirt, S. 442. 17. Ik a man be difſeiſed, and he arraigne an ſize againſt the Dil, An aſhes 

Co.ibid 263. b. ſeiſoz, andthe Recognitozs of the Aſize chaunt fez the Plaintiff, and the mounts to i 
Juſtices of Allize will be adviſed of their Judgement, untill the lime. 
next Aſſize, &c. and in the interim the Diſſeiſoz dyes ſeiſed: In this 
caſe, this dying ſeiſed ſhall not toll the Entry of the Dilleiſee; becauſe 
the bꝛinging of the Aﬀize amountey to a continuall claime, and there 
was no default cz neglec in the Difſeiſee. Note, that this is a Quere in 

Litt. but ſince reſolved to be Law. | 

Co.'ibid. 283. 18. In an Action of Waſte,npon the Plea,nul waſt fait, he cannot give Waſte. 

4. 1. in evidence Juffifiable waſte, as to repaire the Youſe, oz the like: but 
| he ought fo plead it ſpecially : Yowbeif, if the waſte be ſuch as came not 
Ly any default cz neglect gn him, he may upon the Plea, nul wat = 
2 bz 
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dꝛing in evidence that the waſt was done by tempeſt, lightning, enemies, 
oz the like, and he ſhall be thereupon extuſed, &c. | | 


19. If my Lenant which paves me a Rent-ſervice in g2offe, atturnes It. S. 75 s. 
and payes it to a ranger; this ſhall not put me out of Poſſeſſion of the Co. ibid. 323. 
Rent; no, albeif à bing an Allize againſt the ſtranger foz the Kent, b. 3. 


and thereby admit my ſelf out of PofſſeCion, oz although the ſtranger 
die, and a Deſcent is caſt : foz fill A may diſtraine my Tenant foz all 
the rent arreare ; becauſe it cannot be imputed to my neglert oz folly 
that the Rent was paid to a ſtranger. 


20 If Tenant in fail enfeoff his Son and another of Land in tail Lit. 8 684. 
by his Deed in fee, and Livery of Seiſin is made to the other accozving Co. ibid 359. 
to the Deed, and the Son knowing nothing thereof, agzees not to the 


Feoffment, and after he that takes the Livery of Seiſin dyes, and 
the Don doth not occupy the Land noz take the p2ofits thereof, during 
the life of the Father, and then the Father dyes ; Here, this is a Remit- 
ter to the Don, becauſe the Frank-tenement is caſt upon him by the 
Survivo2, and no default was in him, foz that he never agzeed to the 
Feokkment. 


21. Jfa man be diſſeiſed, and the DiCeiſoz makes Feoffment to Lice. S. 685; 
A. B. and C. and Livery is made to A. and B. but C. was not at the Li⸗ Co. ibid, 353. 
very, noz agzees to the Feoffment, noꝛ takes any pꝛoſit of the Land, and *: *- 


after A. and B. dyes, and C. ſurvives them, and the Diſſeiſee bzings 
his TUzit Sur diſſeiſin in the per againſt C. who ſhewes all the matter; 
how he never agꝛeed to the Feoffment,andſo he ſhall be diſcharged of the 
damages, albeit he was Tenant of the Frank tenement of the Land, 
and that the. Statute of Gloceſter will, that the Diſſeiſee ſhall recover 
damages in a Wait of Entry gꝛounded Sur diſſeiſin againſt him that is 
found Tenant ; vet here, becauſe C. was in no default, the Dilleiſee 
ſhall not recover damages againſt him. 


22. At two make a Feoffment in fee, and warrant the Land fo the Co. ibid. 353. 
Feoffee and his heires, and the Fecffce releaſe to one of the Feotffozs the 3. 1. 


warranty, vet he ſhall vouch the other foz the moyety : So likewiſe if one 
enfeoff two with warranty, and the one releaſe the warranty, vet the o⸗ 
ther ſhall vouch foz his moyety, cauſa patet. 


23. Jf a Leaſe be made rendꝛing rent at a cerfaine dap, with clauſe of Co. I. 4. 64. 2. 
Re-entry upon non-payment thereof, and the rent is behind two years ; 4. Pomeats 
tn this caſe, if the Leſſoz accept the laſt halfe years rent, all the arreara - 


ges are diſcharged, and by ſuch acceptance the Leaſe is confirmed , but if 
the Condition be. that if he alien any part of the Land without the Leſſozs 
licence, then it ſhall be lawfull foz him to re-enter ; In this caſe, if the 
Condition be bzoken, and the Leſſoz do afterwards accept the rent, this 
is no confirmation of the Leaſe , becauſe ſuch aſſignment may be done ſo 
ſecretly that the Leſſo2 cannot poſſibly diſcover it; foz in the firſt caſe 
the Leſſoz may know the time when the Condition onght to be perfo2- 
med, but not in the other: Dee the like caſe adjudged in Com. Banco, 
Mich. 39, & 40 El. which Plea begins Term. Hill. 38 El. Rot. 1302, in 
Treſpaſſe inter March & Curteis. 


24. The Sheriffs of London at the end of their office, delivered by In- G.. 3.71. b. 
venture, B. in execution to the new Sheriffs, and whereas he was in exe⸗ 4. weſtbier 
tution at the Suit of C. and D D. was onely named in the Indenture, caſe. 


B. after ſuch Delivery makes an eſcape, C. bꝛings an Aion of debt az 
gainſt the old Sheriffs upon this eſcape, and recovers; becauſe here, 
the default was in the old Sheriffs, foz that they did omit the crecn- 
cution of C. in their Indenture , and therefoze albeit B. was with» 
in the Walls of the Pziſon after ſuch Delivery over by Jndenture, yet 
was he not Pꝛiſoner to the new Shoriffs, but it was an eſcape from ſuch 
Delivery ; Neverthelelle there was no reaſon that C. ſhould be without 

Frere remedy 
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remedy in this caſe;  foz that no default o2 negligence could be imputey ; 
to him in that miſ-carryage. £34.45 uf Gt: 
Co1.3.78.b.4, 25-, A. poſſeſſed of divers parcels of Land within the Manno: of S. Fine lere 
in Ferrers foxyears, at will, and by copy, and of others in fee there, demiſeth the by Covin, 
caſe, whole ta B.-fo2 life, and then levies a Fine to him and his heirs of ſoma, 
ny Acres as amount to the whole Land, continues Pofſeton,and payeg 
the rents to the Log, as if no ſuch thing had been done; In this caſe, 
albeit five years paſſed; yet the Loꝛd was not barred, and yet in the Sta⸗ 
tute of 4 H. 7. the ſaving is of ſuch right, as firſt ſhall grow, remaine, 
"> &c. And there, the right firſt acctued tothe Lefſoz after the Fine in the 
— Fozfeiture : Neverthelelle, the Load (in this caſe) ſhall not be barred, 
© becauſe A, having Lands within the lame Pannez, and fill continuing 
the Poſſeſſion and paying the Rents, the Lo2d could not poſſibly. take 
notice ot the Covin: So if Lefſee foz life (having Lands in the ſame 
Towne). levy a Fine, the Statute ſhall be conſtrued againſt the woꝛds, 
and the Leſſo2 (hill be allowed five years after the death of the Leſſee foz 
lile, and in that caſe Non claime ſhall not pzejudice him; becauſe he was 
fozced to it by the Lefſee, whoſe Conveyance was ſo cloſe, that he could 
| have no notice, that any Fine was levied of his Land. 
Co l. 4A. 10. b. 26. The Statute of 32 H. 8. c. 2. fog limitation of Renf oz Service Rente aa 
4. in eilt (to have acuall Seiſin thereof within fozty years, &c._) extends not to Services, S 
caſe. ſuch a Kent oz Service, as by common poſſibilityx cannot happen oz be- . ba, 
come due within ſixty years, as if a Seignioay conſiſts of Pomage any 
Fealty onely, foz the Tenant may live above ſixty years after they are 
made: Ss if the Service be to cover the Lozds Pall, oz to go with him, 
when there ſhall be a Marre betwixt the A ing and any of his Enemies; 
ſuch caſuall Services as by common poſſibility cannot happen within 
fixty vears, are not within that Statute ; neither is the Lozd bound by it, 
becanſe it is not his default ez neglect, that he cannot p2ove himſelf ſciſed 
of the Services within fozty years, accozding to the limitation of that 
Statute : There is the ſame Law of a Formedon in deſcender, foz the 
Tenant in tail may live ſixty years after the Diſcontinuance : So likes 
wile, if the Loꝛd releaſe to the Tenant ſo long as I. S. hath heire of his 
body, and ſixty years paſſe, and 1. S. dye withaut heire of his body; in 
this caſe alſo, albeit the ſixty years paſſe, pet the Lo2d may diſtraine foz 
them when he pleaſeth, becauſe they are not within the purview of the 
Statute, cauſa qua ſupra. 
Co.1.4 27.2. 27. Where a Feme, Tenant foz life of a Copp⸗hold, takes Baron, Watte by 3 
3 ST and the Baron commits Waſte againſt the cuſtome of the Manno; ren. 
ea. intux any dyes, the eſtate of the Feme is (in this caſe ) fozfeited by the Copy belt 
. act of the Baron, becauſe it was her folly to take ſuch a Hus band 
as would commit Maſte: But if a ſtranger commit the Waſte with⸗ 
out the conſent of the Baron, that is no Fozfeiture, becauſe it cannot 
be then imputed to her folly. 
Co. I. 4. 50. 28. When a thing is due in right and truth, and becomes remedileſſe Expoſicion of 
2.4, in 4»- h no default in the party, to whom it is ſo due, but by the Ad of God, as hat. 


_ ogrelt by the death of the party, oz the like: In ſuch caſes, aus of Parliament, * 
2 which are made to give remedy in ſuch caſes ought to have a favourable With, 
conſtruction, which may extend to advance the remedy p2opo2tionably to lu 


the miſcheif and defect in Law, accozding to the meaning of the makers Arrearges 
thereof. And therefoze if a man gꝛants a Rent. charge out of his Land, covcrable 
and after aliens the Land to a ſtranger, who lets it at will to another, cure 
the rent is arreare, and the Gzantee dyes : Jn this caſe, the Executoꝛs of 

the Gꝛantee may diſtrain foz the arrearages by the Statute of 32H. 8. 

c. 37. And that the woꝛds of that Statute are, That ic ſhall be lawfoll 

for the Executor, &c. to diftrain for the arrearages, &c. upon the Lands 

folong (onely) as they remain in the Seiſin or Poſſeſſion of the Te 
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nant in Demeſne, who ought immediatly to have paid the Rent, or 
of any other claiming by and from him, &c. Mere, by the wozds 
of this Statute the Erecutczs may -onely diſtrain the Gzantoz oz his 
immediate Gzantee (by and from being in the Conjundcive; ) Yet 
in the cafe above they may diſtraine the Wenant at will, and the 
wozd and ſhall be taken foz or: to the end the Leſſee at will may be 
under ſtood to derive his effate from him, and ſo to be tompzehended 
within the purview of that Statate,foz the reaſon above alleadged. 

29. By the Statute of 3 H. 7. c. 1. An Appeale cannot be bzought a- Hor caſe; 
gainſt the Felon after Clergy had; but (by conſequence) befoze Cler- 2!icadged in 
gy it may: And vet if a Felon be indicted, and upon his tryall confeſſes ns _ 
the fact, and pꝛayes Clergy, and the Judges take time, and will be furs C46 5 
ther adviſed, and then an Appeale is bzought ; In this caſe, the ac ofthe "ITY 
Court (to be adviſed as to the allowance of the Clergy) ſhall not peju⸗ 
dice the party, eſpecially in caſe of life : there being no default in him, 
why he had not his Clergy, when he p2ayed it. | 

30. Ik a Clerke be pzeſented, admitted, and inſtituted, to a benefics co. 1 , , ba 
with cur e, above the value of d l. and after and befoze induction to the firſt 3. in pigbies 
he accepts another benefice with cure, and is thereunto induced; In caſe. | 
this caſe, the firſt is void by the Statute of 21 H. 8. foz the wozds of the 
Statute are, If any parſon having one benefice with cure, &c. accept and 
take one other, &c. and he that is inſtituted to a beneſice is ſayd in Law 
to attept and have a benefice : Yewbeff, although by ſuch inſtitution 
to the ſecond benefice, the firſt is void by the eccleſiaſticall Law without 
any dep2ivation oz ſentence declaratozy, yet no laps ſhall (in this caſe) 
incur againſt the Patron without giving notice to him, no moze then ik F. N. B. 35. h. 

the Church had become void by reſignation oz depꝛi vation, and yet the 

Patron may take notice thereof, if he pleaſe, and may pꝛeſent accoꝛding 

fo the ſaid conſtitution, but he is pot bound to take notice thereof at his 

perill : It is otherwiſe, if he had been inducted, foz then he is to take 

notice at his perill, becauſe the avopdance after induction is declared by 

act of Parliament, whereunto every one is party, per Popham & totam 

Curiam, , Co. J. 5. 13. b. 
31. Tenant at will Gall not be charged fo2 permiſſive waſte, foz it is The Counteſs 

not in his default, but in the Leſſozs,he having an uncertaine terme. ef Saleps caſe. 

32. Tenant foz life, Remainder in fee, the Tenant foz life lets fo: ©, 5. 8 

years,the Leſſee foz years is ouſted, and the Tenant foz life difſeiſed, the 1, Hen — 
Diſſeiſoʒ lets foz years, and his Leſſee ſowes the Land, the Tenant foz vers caſe, - 
life dyes,the Remainder in kee enters, the Leſſee of the Diſſeiſoz carries 

away the gzatne,and the Remainder in fee bzings an action of Treſpaſſe: 

And in this caſe it was adjudged, that becauſs the Leſſee of Tenant foz 

life could not know the end of his terme, he had right to the Land, and 

(by conſequence) to the gzaine, as things annexed to the Land, and albe -. 

it by the death of the Tenant foz life his Intereſt to the Land determi⸗ 

ned, yet the Land being ſowen befoze the death of the Tenant foz life, his 

right to the emblements remaines. | 

33. Upona Judgement in debt, after the Plainfiff hath parſued an Co. |. 3. f 6. b. 

Elegit, he cannot have a Capias ad ſatisfaciendum againſt the bddy, bes 4. &c. in 
cauſe he hath made his election, which he cannot wai ve ſo teng as the 8 
Defendant lives, neither yet can he have an Elegit after the party is 

taken upon a Capias ad ſatis faciendum returned ſerv'd , oz after the De⸗ 

fenvant is in Pziſon thereupon: Yowbeit, if (in ſuch caſe) the party 

dye in Pꝛiſon (which is the Act of God and can do no w2ong) the Plains 

tiff may have recourſe to his Elegit, oz fake ſome other courſe, untill he 

be ſatisfied, foz his veath is not the Plaintiffs fault: Bo if there be two 

bound in an Obligation joyntly and ſeverallp, and the Plaintiff hath 

Judgement againÞ them both, and caſts them both into Pziſon, out of 
| Ffff2 which 
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which one of them eſcapes, and ſo the debt as to him is dilcharged, and 


the Plaintiff is to have his remedy againſt the Sherif : Mere, albeit 


the debt ſeemes to be diſcharged againtk the other alſo (becanſe they 
were joyntly bound, and it was but one intire debt) pet the other re⸗ 
malning in Pꝛiſon ſhall not have his Audita que rela, hut Ghalf there con- 
tinue untill the whole debt and damages be fully ſatisfied : becauſe coz» 
pozall Impziſonment is not valuable ſatisfaction of the debt, and it was 
not in the Plaintiffs vefault, that he did eſcape. 


Co. I. J. 10. 4 34. Upon a Mzit bꝛought by Journeys accounts, if the firſt Mzit as a wrir by 


bated by the default of the Demandant himlelfe, as by his miſ-infozma Journey: ac, 


tion of the name of the Tenant, oꝛ of the Towne, &c. in ſuch caſe, the 
Demandant ſhall not hade a Wait by Journeys accounts, as the 
Wocks are in 38 E. 3. 21. 14 H. 4. 23. 22 H. 6.62. 13 H. 4. Execu- 
tors 118. But if the Wait abate by the default of the Clerk , as 
where it abates foz falle Latine, oz variance, oz foz default of fozme, 
&c. there, the Demandant ſhall have the benefit of a new Mzit by 
Journeys accounts, betauſe it was the default of the Clerk of the Chance, 
ry, and not the default of the Demandant himſelfe, as the Books are a⸗ 
geed in 26 E. 3. Quare Impedit 163. 2ÿ E. 3. 54. 48 E. 3.5. 14 H. 4 
23. &c. o like wiſe. when the Mit abates foz want of due ummons 
foz that is the default of the Sheriff, and no default in the Demandant: 
and therefoze in ſuch caſe alſo the Demandant ſhall have a new Wit by 
Journeys accounts. : 

35. Foza Robbery done in the mozning ante lucem, the Yundzed 


albeit no time be erpzeft in the Statute of Wincheſter. 13 E. 1. yet by 


Yide Mas. 57: roo expoſition it ſhall not extend to Robbery done in the night: foe ns 


Laches oz negligence can be attributed to the Yiiavoev fo2 default of well 
guarding the Country in the night, alſo in the night they cannot make 


- putfſuit after the offehdozs,o2 inquiry foz them, and then to charge them, 


when they are depzived of their convenient meanes, would be hard, 
Vide 57. 50. 


counts. 
Diverſity. 


Hue and ay. 


f 


36. At the Common Law, ik one were ſlaine in a Towne in the day The Tome f 
time, viz. ſo long as there was full dap light, and he that flew him mercied ir 


fog it, and ſo it is held in 3 E. 3. Corone 238. Dum quis felonice occi- 
fas fuit per diem, niſi felo captus foie, Tota villata illa oneretur : But if 
ſuch a murder oz homicide were done in the night, the Wowne ſhall net 
be amercied by the Common Law : becanſe, in luch caſe, no Lachey 83 
negligence can be imputed fo the Inhabitants of the Mowne : Foz God 
hath oꝛdained the day foz men to wozke in, and the night foz them to ref 
in: And therefoze the Prophet ſaith, Poſuiſti tenebras, & facta eſt nox, 


in qua pertranſeant beſtiæ ſilvæ, &c. ſub oritur & congregati ſunt; exit 


homo ad opus & operationem & redit veſpere: And the Poet ſaith: 
Ur jugulent homines ſurgunt de nocte latrones. 


. L. 5. 7b. 37. It the Plaintiff in a Quare Impedit be non-ſuited after appay 3:r in Hoe 
— in Sir fing? rante, that is peremptozy, and a good bar in another Quare Impedit, al- ini, & 
omen; ene. heit that it be bzought within the fix monetds ; becauſe in ſuch raſe the ©*'* 


Defendank upon title made ſhall have a Mzit to the Biſhop to admit 
his Clerke, which is a good bar in another Quare Impedic, and with thts 
accozds 19 E. 4.9. 22 Hl. 6. 44, 45. 33H.6. 2877 20 B. 4. 14. 1E. 
4. 2. b. &c. F. N. B. 38. b. Do if the Plaintiff in a Quare Impedit dil⸗ 
continue his ſuit, the Defendant upon title made ſhall have a Mzit to 
the Biſhop, and therefoze this is alſo peremptozy, and with this accozvs 
31H.6, 15. Likewiſe, if the Plaintiff be made a Knight, hanging the 
M zit, the UW zit ſhall abate, and the Defenvant ſhall in that caſe alſo 
babe a Wait to the Biſdop: and (by conſequence) that — por - 

emptozy : 


* eſcaped,the Towne where the Felony was committed was to be amercied 19wicide , 
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em : foz, all theſe are the Aus of the Plaintiff, and he doth them 
in his own weng: But if the WW zit of Quare Impedic within the fic 
moneths abate fo2 falſe Latine, oz inſufficiency of the fozme, that is the 
defanit of the Clerk, and ſhall not be peremptozy to the Plainfif; neither 
thail the Defendant thereupon have a W2it to the Biſhop, but the 
Plaintiff may in ſuth caſe have a new Wait, becauſe (in theſe caſes) 
us de fauit tan be imputed to the Plaintiff, and with this agꝛees ; H. 6- 
3. 31. H. b. 15. F. N. B. 38. b. & h. Vide 34. Aſſ. Pl. 9. E likewile it is, 
if the Mzit abate foz the mii. naming of the Plaintiff oz Defenvant, if 
the Plaintiff confoCls it, the Defendant ſhall not have a Wit to the Bi⸗ 
ſhop : fvz this may be allo the vefault of the Clerke in wꝛiting it, and 
with this accozos F. N. B. 38. See alſo 31 H. 6.15. . | 
38. Ak a man come to a common Inn; deliver his Yozſe tothe Yoſf- Co. 1 8. 3 1. 
let and ſay nothing to him, whether the Poeſtler Keep him in the Stable, Caleys caſe, 
oz put hem into a Paſture abzoad without any oꝛder from the Owner to 

t him aut to Paſture: In this caſe; if the Yogſe be ffollen; the Znn- 
ole ſhall make him good: But if the Dwaer give 0zder to the Yoſt- 

to put him abꝛoad into 4 Paſture; which being dene, the Yozle is 

follen oz otherwiſe loft, in ſuch caſe the Jnn-holver is excuſed, and ſhall 
not anſwer foz him: becanſe bythe Wi3it in the Regiſter, the Jnn-holver 
is not to anſwer foz moze then is within his Inn, and all that he is to an⸗ 
ſwer fo},albeit the guelt hath a key delivered to him, and tocks his goods, 
&c. within his Chamber, Vide the caſe at large. 5 


jnecciamenr, 39. In all Mzits of Precipe quod reddat, as Mzits of right, Forme · Co. l. b. C 
ſbere. 


don, Aiel, Entry, &c. Precipe quod permittat, as to have Eſtovers, b. 4. in Beech- 
Common, &c. oz Precipe quod faciat, as Mzits of Cuſtomes, Services, ©: caſe. 

c. if the Demanvant bs barrad, 02 non ⸗ſuited, oz his Mzit abate fo 

being vicious in matter oz fome, he ſhall be amercied : but if there be 

two Demandanits, and the Mzit abates by the death of one of them, the 

dther ſhall not be amercied, 48 E. 3. 23. 46 E 3. Account 40. 3 E. 3.3. 

22 H. 6:7. 3%E. $.3t. 7 H. 6. 36. 41 Aſſ. 14. ; 

40. In all perſonall Actions;as Debt, Detinue, and the like, without Co. 1. 8. 61.5. 
fozce oz deſceit tothe Court, and alſo in Actions, which compzehend fozce 2: in 8eechers 
v2 defceit to a Court of Recon, if the Plaintiff be barred, non-ſuited, oz <*- 
the Wait abate fog being vicious in matter oz fozme, be ſhall be onely 
amercied, not fined, but if the WMzit abate by the death of one of the 
Plaintiffs, oz if one of the Plaintiffs a ppeare and the other is non-ſuit- 

d (which in Law in perſonall Actions is a non⸗ſuit of both) he that 
fur vi ves 03 appeares ſhall not be amercied, foz there was no default in 
him : but onely in him that appeared not: 47 B. 3. 6 43 Aff 3. 7.H. 
6. 36. 38 E. 3. 31. 41 Af. 14. | PS 

41. In all Agtons reall and perſonall, if part be found foz the De- Co. 1. 8. 61.5. 
mandant᷑ 03 Plaintiff, and part againſt him, 02 all oz part againſt one of in geecheri 
the Tenants0z Defenvants, and nothing oꝛ but part againſt the other, e. 
the Demandant oz Plaintiff ſhall be amercied, exce pt no default be found 
in the Demandant oz Plaintiff : And therefoze in Treſpaſſe of Wattery 
again Baron and Feme; ſuppoſing the Battery to be done by both, 
and the Feme is onely found guilty, 8c. and the Baron acquit : vet the 
Plaintiff ſhall not be amercied, foz the Plaintiff cannot have any other 
Mit in ſuch caſe, and therefoze becanſe no default was found in him, 
he chall not be amercied in this caſe. . ; 

42. The Kings Tenant in Capite under age is to remaine in Ward, Co. I. 8. 17x, 


of be. and the King is to receive the pzofits of his land untill he do his homage, 2. Hales caſe. 


Prerogativa 


and that cannot be untill he have ſued out bis Liver: And it at his full Reg. cap. J. 


age he tender his Livery, he is to have three moneths to perfed it: 
BYowveit,if after ſuch tender, by the Ac of God (viz. death) he is pzeven⸗ 


ted to perfect it; the King ſhall not receive the pzofits aftor fuch lender 5 


5yo 


Co. 1.9. 87.2. 43+ It is a Rule in Law, that where the Teſtatoz might have waged Where wig 


aw in dhe 


4. in Pinchons his Law, his Executozs ſhall not be charged with that duty, & eontra ; of l. 


caſe. 


Co. ibid. 87, 44. In 14 Hl. 6. 19. b. R. G. bzings a Wait of debt of ten marks as 


b. 4. 


but the next heire hall have them, and after ſuch tender he might in that | 
caſe ſell the Land 02 any part thereof, and the ſale hall be good, notwith- 
ſtanding the Kings hands upon it. | 


* 


becauſe that advantage is loft by the ad of God (viz. by death) and Teſtatot, Ei. 
- therefoze ſhall not be imputed to any default of his: Do debt lyethnot a, ecutom no 
-- gainft Executozs foz the dyet of their Teftatoz,becauſe he might (in that chargealle. 
© caſe) have waged his Law, and ſo have freed himſelfe thereof, which ad, 
vantage being loſt by his death (and no fault of his) bis Erecutozs, who 
- repzeſent his perſon, ſhall not be pzejudiced thereby : Yowbeit, if a 
Pꝛiſoner in the Tower foz freaſon receive his diet ot the Lievtenant, 
and dye, the Wie vtenant ſhall have an Action of debt againſt his Trecu- 
tozs foz ſuch diet of the Teſtatoz; and the reaſon is, becauſe (in that 
caſe) the Teftatoz could not in his life time have waged his Law, as it 
is adjudged in 27 H. 6. 4. b. in Thomas Bodulgats caſe ; And the reaſon 
why no wager of Law lyeth in ſuch caſe is, becauſe every Goaler onght 
to keep his Pꝛiſonet, m ſalva & arRa cuſtodiæ, and ſo muſt of neceClty 
finde him victualls, &c. Vide pl. ibid. 
gainſt T. T. and others, Execatozs of W. W. and counted, that the Teſta Thelikg * 
toꝛ had retained the Plaintiff tobe with him foz a yeare in the art of 
limming of Books, paying him ten marks per annum; and there Mar- 
tin held, that the Action of the: Executoꝛs was not maintainable: And 
he took a differente betwirt this caſe of a Limmer, and that of a common 
Labourer ; foz a Labourer (hall be compelled to labour, and his ſalary 
is put in certaine by the @tatufe; and therefoze there is no reaſon. that 
the Servant ſhould loſe by the death of his Paſter (being bound by the 
Lab to ſer ve) which ſhall not be ſaid to be his default, but the Ac of 
God and the Law; Mowbeit, in the caſe of a Limmer, he was not come 
pelled by the Law fo ſerve; And ſo when he made the Cavenant, it was 
his owne ac and folly, and no ad in Law; and he might have taken a 
Specialty: And this is good Law : but the true reaſon of that diffe- 
rence is, becauſe in the Caſe of a common Labourer the TefCatoz 
could not wage his Law, but in that of a Limmer he might, & c. Vide 
pt. ibid. 


Co I. 10.76 45. If the Court of Common Bench in Plea of debt award a Writ of Eeneom ue 
b. 2. inthe - Capias againſt a Duke, Earle, &c. which by the Law lyes not againſt ft. 


caſe of the 
Marſhallſcy, 


them, and this appeares in the TW2it it ſelfe ;- yet if the Sheriff arreft 
them by lezte of the Capias, albeit the M zit is againſt Law, ne verthe⸗ 
leſſe the Court having Juriſdigion of the cauſe, the Sheriff ſhall be er⸗ 
cuſe d, becauſe there is no default in him but in the Court, and with this 
accozes 38 H. 8. Dyer 60. b. Bo it is likewiſe, if a Juftice of Peace 
makes a warrant to arreſt one foꝛ Felony, who is not indicted, albeit the 
Juſtice ers in the Warrant, yet he that makes the arreſt by fo2ce of that 
Marrant, ſhall net be puniſhed by a W2it of Falſe Impriſonmont, becauſe 

is is not his fault, but the Juſtices, who is Judge of the cauſe ; and with 
this agzees 14 H. 4 16. 


Co. 1.11.27. 46. If the Obligee himſelfe alter the Obligation in any point mate- a, Oblignice 
a 3 in Hen) xiall oz not materiall by interlining, addition, racing, oz the like, that void or no 


Pigets caſe. 


ſhall make the Obligation void: but if a ſtranger do it without rhe Dby void by t. 


ligees pꝛivity in a point not materiall, that ſhall not a void the Deed: as lure, &c. 

if an Wbligation be to be made to the Sheriff fo2 apparance, &c. and in 

the Obligation after the ſealing and delivery thereof, theſe wozds, Vice- 

com. Comit. Oxon, are interlined by a ſtranger without the pzivity of 

the Sheriff, yet the Obligation remaines good, notwithſtanding ſach in⸗ 

terlining by a ſtranger without the Dbligees pzivity, in regard it _— 
| no 
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not conceived to be a point mater iall, Benedicto Winchcombe, his name 

and ũrname being there inſerted befoꝛe, and being done by a ſtranger it 

thall not in that caſe pzejudice the Obligee. | 

47. Where the Biſhop refyſeth:the Clerke of the Patron foz non⸗ F. N. B. 35, l. 
ability 02 crime, he ſhall not pʒeſent by Laps, unleſſe he have firft given 
notice to the Patron of the inſufficiency of his Clerk,+ the Patron neglect 
to meſent within the ſir moneths; foz (in ſuch caſe) after the fix months 
pat, the Patron Hall have a Wait to the Biſhop, if the Church be void, 
and the Withop have not in the meane time collated. | 

48. If one fell another a peice of Cloath and warrant it tobeof acer- F. N. B. 98.1 
taine length; in thts caſe, if the peice be not of that lengtb, a Mzit of * 
— lpeth againſt the Uendoz, albeit the Warranty be but by 
Parol. p 1 | 

49. In Fogaſſaes caſe in the Comeat. the ſtozme at Sea being a p; cis 

thing, that could by no poſſible meanes be pzebented, and that cauſing 1. in Foaſzes 
the uncertainty of the quantity vfthe Woad, and there being no meanes calc. 
ofknowing the certainty thereof befoze it ſhould be landed and weighed, 
and that uncertainty being cauſed by no folly in the Defendanf Fogaſſa, 
there was gzeat reaſon he ſhould be excuſed, and not made lyable ta f03- 
keit the MM oad, albeit he had not obſerved the ſtrict wozys of the Statute 
in that caſc. | | fd 

Jo. It a man hath a Renf-charge gzanted him, Pro conſilio impendendo, Dyer: 2. 
and afterwards he is attainted of Treaſon and caſt into Paiſon, ſo as the & H. 8. 


' G2antoz cannot have acceſſe to him foʒ his counſel, pet he ſhall have the 


Rent during his Jmpziſonment,;  foz he may give cpunſell as well in 
Paiſon as at large, and there is no fault in him, -thatthe.Gzantozcame 
not at him. | 

51. Ak a man hath a Dog that kills Sheep, the Maſter of the Dog Dyer 25. b. 
being ignoꝛant of the Dogs condition, he ſhall not be puniſhed foz it: It 163.28 H. 8; 
is otherwiſe if he had notice of the Dogs condition and quality, foz then 
it my be imputed to his own folly and negled : See alſo Dyer 29. 195. 

28 H. 8. x JW; | 

$2. A Leaſe was made of a Peadow bozdering upon the River of Exe Dyer 33 10. 
in Devon by Teed indented, and the Lefſee covenanted to ſuſtaing and 22, & 29 H.8. 
repaire the Banks of the River, in paine of ten pounds, and afterwards 

by reaſon of a ſudden floud upon ſubverſion of certaine Weares in De; 

von, the Banks were decayed and periſhed , &c. and by the opinion of 

Fitz. and Shelley, the Kcfſee ſhall be exculed frem the Penalty, as if it 

had been of an Youle,that had been burnt by lightning oꝛ thzown down by 

tempeſt, which are the ad of God and cannot be reſiſted : Yowbeit, in 

this caſe he onght to repaire the Bank3 in convenient time. 

53. A man makes a Leaſe fozyears of Land, and a ſtock of Sheep, Dyer 56. 13. 
rend2ing rent, and all the Sheep dye: In this caſe, the rent ſhall be ap⸗ 35 H. s. 
poꝛtioned, becauſe it was the ac of God and no default oz negled of the 
Leflee. |; 4 

54. In debt upon an Obligation, if after non eſt factum pleaded and yer 5% 4. 1. 
entred, the Labels by the negligente of the Clerke are eaten off with 36. H s, 
Mice, it ſeems this (hall not pꝛejudice the Obligee, becauſe it did not 


happen by his default. 5 | | 
55. A man being beyond Dea out cf the Kealme is diſſeiſen, and Dyer 143; 576 


* 
* 
\ 


after: he returnes into the Kealme, and then departs out againe, du⸗⸗ . 


ring which time there is a Deſcent caſt: In this caſe, if it cannot be 


pꝛoves, that he had notice of the Diſſeiſin when he was in the Realme, 


it ſeemes this Entry is not taken away, foz -by intendment of aw he 


tould not have notice of the Diſſeiſin, at the time when it was done: Do 


if an Infant be diſſeiſed, and at his full age he goes beyond Dea, oz takes 


Baron, oz is impziloned, during which time there is a Deſcent, his En⸗ 
fry 


try ſhall be taken away foz this Laches after his full age; but if he were 
within age, when he did ſach an act, it ſhall be otherwiſe. 

Dyer 241 50, 56. A Capias ad ſatisfaciendum returnable Tres Trin. being nat fer, 
8 E. ved, the @olicito2 of the Plaintiff takes it againe of the Sheriff, and one 
of the Pzcthonotaries Clerks makes the Tres Trin. Tres Mich. and then 
the Solicitoz re-delivers it to the Sheriff unſealed, viz. to the Sheriff of 

London, who makes Warrant therenpon to a Ser jeant, who arreſts the 

Defendant, and afterwards the W2it is ſealed; And in this caſe, albeit 

{he offenders foz this undue pꝛactiſe were committed to the Fleet, yet af 

erwards it appearing upon examination, that the Plaintiff was igno⸗ 

rant of the pꝛadiſe, the UW2it was received, and the Defendant commit- 

t. d alſo to the Fleet in execution. | ; 

Dyer 260. 24. $7. Partition againſt two, the one confeſſes the Partition, and the 
9 Eliz, other pleads to Iſſue, and in the Recozd of Nifi prius, the name of the De- 
fendant was omitted by the negligence of the Clerk, being wzitten & 

prædictus ſimiliter, without maze ; Allo the Jury was betwirt the 

Plaintiff and both the Defendants, whereas one of them was not party 

to the Iſſue, which errors being apparent were amended by the di⸗ 


foe 85 9 
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Uadue 
Qife, 


Partiriog: 


r:ttion of the Juffices of Niſi prius (quod nota) and ſo the Jury 


taken. 
Dyer 318. 10. 58, The Earle of Kent being reputed but an Eſquire, bzings a Mzit 
15. El. of Entry by the name of Eſquire, and the Pannell was returned; now 
pp the Peralds he was then newly declared Earle, and thereupon he 
challenged the Array, becauſe there was no Knight in the Pannell, but it 
L as not allowed, foz that there was no default in the Sheriff, he being 


commonly reputed an Eſquire. 
150. Nemo debet rem ſum fine fafo vel defidlu ſno a- 
mittere, 


Licr. S. 442. 1. If a man be diſeiſed and he arraigne an Aſſize againſt the Difei- 


The Earle of 
Kent. 


An Aﬀae; 


Co. Inſt. pars (gz, and the Recognitozs of the Aſſize. chaunt faz the Plaintiff, and the 


d- 26300, Iuſtires of Aſſize will be adviſed of their Judgement, untill the next 
ATCize, &c. and in the Interim the Diſſeiſoʒ dyes ſeiſed : In this caſe, this 
dying ſeiſed ſhall not toll the Entry of the Diſleiſer, becauſe the bzinging 
of the Allize amounted to a continuall claime, and Nemo debet rem ſuam 
ſine facto vel defectu ſuo amittere. Note,that this is a Quzre in Littleton, 
but is ſince adjudged foz good Law. Vide ſupra M. 149. Ex. 17. 

Lirt. S. 443 2. If an Abbot dye, and during the vacation, a man toztionſly enters 

_— 263. b. into part of the Land belonging to the Ponaſtery,and dyes thereof ſeiſed, 

_— and afterwards a new Abbot is eleded; this Deſcent ſhall not toll the 
Entry of the new elected Abbot : becauſe, this Entry and Deſcent was 
not occaſioned by any act oz default of oz in the ncw Abbet,the Land being 
during the vacation in abayance and cuſtody of the Law, and foz that by 
the death ofthe fozmer Abbot (which is the aa of God) there was no 
perſon able to make continual] claime. This is alſo a Quzre in Litr. 
It is ſo like wiſe of Dean and Chapter, Payoz and Tomonalty, Paſter 
and Fellowes of a Colledge, oz any other Coz pozation aggzegate of ma- 
ny, where ſuch a Deſcent happens when they want their bead, viz. 
Dean, Mapoz, Paſtoz, &c. foz then they ate not in a capacity to make 

tlaime: Alſo if an Uſaurpation to a Church be had in time of Uacation, 
this ſhall not pzejudice the Succeſſoz to put him out of Poſſeſſion, but 
hat at the next a voydance he ſhall pzeſent. 


Deſcent toll 
not Entry, 


Li. s. 388, 3. Af my Tenant, who payes mea Rent-ſervice in gꝛoſle, atturnes Remer 


323. Reat; albeit the ſtranger die anda Deſcent is caſt; foz ſtill J may 


589. ' 

Co, ibid, 

b. 3. 
diſtraing 


and payes it to a ſtranger, this ſhall not put me ont of poſſeſton of the * 


: 


diſtraine my Tenant fo2 all in arreare, and, Nemo redditum alterius invito 

Domino precipere aut poſſidere poteſt. | , | 
qeaſe of 4. If one enfeoff two with warranty, and the one releaſe the war- Co. ibid 353. 
mot). ranty, vet the other ſhall vouch foz his moyety. -. mn 
Iban. 5: If the Patron of a Church, Pꝛe bend, Chantery,Chappell, & c. Do- Co. ibid. 344. 

native, doth once pꝛeſent to the Dzdinary, and his Clerk is admitted and 2. 2. 
inftituted, it is now become pzeſentable. and ſhall ne ver be Donati ve 
after, and then alſo Laps ſhall incur to the Dzvinary, as it ſhall of othei 
Benefices. pzeſentable : but a Pꝛeſentation to ſuch a Donative by; 
ſtranger, and admiſſion and inſtitution thereupon, is meerly void. 

6. Ik the Defendant in debt dye in execution, the Plaintiff may Co. 1. 5. 86, b. 
have a new erecution by Elegit o2 Fieri facias; becauſe the Plaintiff ſhafk4. in Blum 
not be p2cjudiced, noz the Defendant take benefit by the ad oz tozt of the {ds caſe. 
Defendant, in not paying his debt, when no default was in the Plaintiff, 
he having purſued the due and ozdinary courſe of Law, | > 3161 
lad, Meſne, 7. The King is Kezd, A. Meine, and B. Tenant of the Mannoz of D. Co. I. C. 6. 4. 
ul Tenant. B, commits treaſon, and after Attainder an Office is found, and the 1. in Sir Jo. 

MBannozletſed into the Kings hand, afterwards the Ring gꝛants the Alis caſe. 

Mannoz to C. and his heirs, Tenendum de nobis, heredibus & ſucceſſori- 

bus noſtris, & aliis capitalibus dominis feodi illius per ſervicia vide debita 

& de jure conſueta : Theſe are ſuſficient wozds ſo create a tenure in the 

Meſne as it was befoze the Attainder and Fozfeiture, and the tenure of 
the Melne is thereby p2eſerved , for, it is againſt reaſon and equity,that 
the Meſne, who did no wzong, ſhould loſe his ſervices. | 
tnf rent. 8. Where payment of a rent by a Bayliff, oz Tenant foz life, foz Co. l. 6. 55 
years, oꝛ af will, wozkes a ſpeciall pꝛe judice to the Paffer oz Leſſs2, it a. 4. in 8red?- 
hall not be accennted ſuffcient @ciſin thereof, as it the Lo2d hath not van, caſe. 
had Seiſin of his rent within ſirty years,.and the Tenant makes 

one his Bapliff generally of his Pannoz; In this caſe , the Bap⸗ 

litt cannot without expꝛelle command of his Maſter, pay this remodileſſe 
| rent to the L02d, oz if he do it otherwiſe, it wozketh no Re-ſciſin thereof, 
fo it is alſo, if the Wenant foz life, foz years, o2 at will pay (ſuch a rent 

without oder of the Tenant of the Frank tenement. 
ine with: 9: Af a man be ſeiſed of a Pannoz, part in Leaſe foz life, and other Co. I. 6. 68. 
a:Atorne- part in Leaſe foz pears, and he levy a Fine to A. to the uſe of B. in taile, . 1. in Sir 
mnt with divers Remainders over: In this caſe, B. ſhall avow foz rent, oz 229 Finches 
have an Action of Maſte without Attoznement : foꝛ when a Reverſion ©*© 
is ſctled in any in Judgement of Law, and he hath no poſſible meanes to 
compell the Tenant to atturne, and no Laches oz default in him, in ſuch 
caſe, he ſhall avow oz have Actton of Waſte withont Attoznment ; foz 
the Rule is, Quod remedio deftituicur, ipſa re valet, ſi culpa abſit. 


lebt. Execu⸗ 
n. 


dot Inpedit 10. A Quare Impedit againft the Biſhop and Incumbent, without Co. I. 7. 25.b, 
| naming the Patron, ſhall abate : foz otherwiſe, the Patronage ſhall be in 4. in als 
that caſe recovered againſt him who hath nothing inthe Patronage: and caſe. 

it is againſt reaſon, that he, who is Patron, . ſhould be diſpaſſeſt and 

duſted of his Patronage, when he is a ſtranger and no party to the 

Mit. 

11. A. by a waiting purpozting his Will, deviſeth Land to B. and Co. I. 8. 92 a. 
no his Yeires, but afterwards (without the knowledge of B) enfeoffs 25 Fravces , 
C. to the uſe of B. foz life, with divers Remainders over, p2ovided that 
B. diſturbe not the Trecnto2s of A. from carrying away the goods: 

A. dyes, B diſturbs the Erecutozs, the next in Nemainder enters upon 
B. into the Land: In this caſe, albeit B. had made diſturbance 
again the woꝛds of the Proviſo, pet he ſhall not thereby fozfeit his 
terme without notice of the Condition; foz none ſhall loſe any E⸗ 


ſtate oz Intereſt, which he lawfully hath, without ſome ad oz 
G ggg default 


d to 


The like, 


Nis prius. 


Execution. 


The Reaſon of Max. 1 


default in himſelfe; and therefoze (in this caſe) in as much as B. was a 
ſtranger to the Feoffment, he ſhall not lole his eſtate without notice 
given him of the Pzybiſo : Quod noftrum eſt ſine facto five defectu 
noſtro amitti ſeu in alium transfetri non poteſt; which: accozds with the 
opinion of Pophani in Mallories cafe in the 5.-Kepozt 113. b. that the , | 5. 1 
Feotkee of Land oz bargaine of a Reverſion by Deed indented and iurel⸗ in ale 
led ſhalt not take advantage of a Condition foz non-payment of rent re- caſc. 
ſerved upon a Leaſe upon Demand thereof, without giving notice there, 
of to the Leſſee. | 

12. If the eſtate of the Lo2d ofa Parinoz ceaſe by Limitation: of an Co. ; 
uſe, whereby the uſe aud eftate therebf is transferred to ancther, the 4. 4. in h. 
demand of the rent of a Copy-holder; who denies to pay it to him, cauſeth ce caſe, 
no Fozkeiture without giving noticꝝ ta the Copy der of the alferation 
of the uſe and eſtate: And ſo it was/avju>ged Hill 1. Jac. in Treſpaſle, 
inter Beconſhaw Plaiaitiff, and Southcote, and others Defcuvants: - So 
likewiſe the Bargainee of a Bannoz by Deed indented and inrolled 
ſhall not take advantage of a Fozferifure of a Capy»holver fo2 denyall of 
payment of rent without notice to him given of the bargaine and Cale ; 
foz the Law will never compelt a man fo take notice of ads done a/ co, ibid. 9; 
mongſt ſtrangers, oz of any uncertainty upon paine of fozfeiting'a mans . 1. 
Eſtate oz Intereſt, bat in ſuch caſes notice ought to be given to thoſe 
that are to ſuffer the loſſe: It is otherwiſe when a man binds himſelfe 
to do'a thing, as to perfbzme an Arbitrement, to pay the ovus, which 
ſuch an Auditsz aTigned ſhall charge him withall, oz the like; foz in 
ſach caſe he takes upon him to doe it. 

13. A Fine was levyev of a Parmo2 and other Laads, to the value of co. l f 
twenty Parks per annum, ſo as the Kings-ſilver was fozty ſhillings, zebau ca 


which was paid, but in entring of it upon the Mzit of Covenant, the 


Pannoz was omitted, and thereupon Error was bought; but after that, 
albeit the tranſcript of the Fine was removed intu the Kings B. the 
Judges of the Common Place amended the Recozd, becauſe it apprared 

to them. that the Kings-Silver was paid foz the Parſing : and whereas 

the Wait of Covenant was, Dede meipſo, ſo Teſte naipſo,they amended 

that alſo, and certified it into the K. B. upon Diminution, and it was al⸗ 
towed; foz it was againſt reaſon, that the Piſpzifion of the Dfficer oz 
Clerk ſhould pzejuvice the Conuſee, when it hapned not by any default oz 
negtec in him. Vide Dyer 225. 34. 

14. At a Nifi prius the Jury after departure came againe, and ſaiv, that * 1 

they were all agzeed fave one, who had eaten and dzunk, therenpon they NY 
were re-manded at the requeſt of the Platntiff, and after gave Uervic 


,foz him, and this was held good: Powbeit day was given in Bank to 


aſſeſſe a Fine upon the ſaid Juroz, and the Fine was alleſſid at twenty 
pounds, but the Plaintitt had Judgment. 

15. The Solicitoz ofthe Platnti# and the Sheriff conſpire to arreſt pyer :.. l. 
one condemned in debt, and after pzocure a Capias ad ſatisfaciendum, s 81, 
and the Pziſoner being _bzought into the Court upon the returne of 
the W3it, had the matter examined, and it wis found, ut ſupra; pet 
becauſe the Plaintiff was not particeps criminis, he remained ſtilt in 
execution, and the @heriff and Solicitoz were amercied, viz. the/Sheriff 
at ten pounds, and the Solicitoz at five pounds. 


10 


—— 


i 
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151. It driveth not a man to ſhew,take notice of, or do that 
which e he knoweth not, or ſhould or 
cannot do. 


none 1. Becauſe the Inhabitants of one County do not accampany togee G, Ing. pn 
- take ther with men ol another County at Connty'Courts, Turnes, Leetes, 5 1. 27. 2 
» notce of any athor Courts, therefoze in Judgement of Law they ſhall take no no + * 
— tice of a Livery in another County to palle Lands in their owne Coun⸗ 
Q 6 : | 
llt. 7 Af waſte be done Sparſim (here and there) in Woods, the whole 
Word ſhall be recovered : - 0 likewiſe in Bouſes ſo many. whole S 1d. 54: 
- Roomes ſhall be recovered, wherein the Maſte is done: foz it would ve | 
impoCible, oz (at leaſt) inconvenient foz the Plaintiff to recover onely -  - * \ 
part ol the Mood, oz part of the Roomes of the Youſes ; becanſe (in 
tuch caſs) he could not be able conveniently to make any uſe of them. 
3. n may be caſt either by a ſtranger '02 by the party him / Co. ibid. 151. 
ſelfe ; foz, an Infant, Feme covert; Ponke, 02 any other may caſt a pꝛo·- 
tection foz the Tenant oz Defendant; and this difference there is, 
when a ſtranger caſteth it, and when the Tenant o2 Defenvant caſteth: 
it himſelfe; foz, the Defendant 92 Tenant caſting it, he muſt ſhew 
cauſe where ſoꝛe he ought to take advantage of the p2otection, but a fran-: 
ger need not know the cauſe,ſave onely that the Tenant oz Defendant is 
— pzotected,becauſe it is pzeſumed the ſtranger may not know the 
caule. : | * Co. bid. A 
4. Ve that challengeth foz the Yunzed,muft ſhew in what Yundzed'a. 3, Dy. 231. 
it is, and not dive the other party to ſhew it. 5 
ſxrohew F.: Jf Land be mozgaged upon Condition, and the Bozgagee letteth Co. ibid. 236; 
ning. the Lands foz vears, reſerving a rent, the Condition is perfozmed, the 
. © gÞozgago. re-enters, in an Action of Debt bzought foz the rent, the 
LeCce ſhall plead the Condition and Re-entry without ſhewing fozth any 
Deed: Sd in an Allize the Tenant pleads a Fedfment of the Ance⸗ 
ſtoz of the Plaintiff unto him, &c. the Plaintiff ſaith, That the Feoff- 
ment was upon Condition, &c. and that the Condition was bꝛoken, and 
pleavs a Re-entry,and that the Tenant entred and took away the Cheff, 
in which the Deed was, and vet detaineth the ſame ; In this caſe, the 
Plaintiff ſhall not be enfozced to ſhew the Deed. | 
Niger, 6. M hereſoe ver a man is charged as Erecufoz0o3 Adminifratoz, he Co. ibid, 291. 
ſhall not wage his Law, foz no man ſhall wage his Law of another 3. 4. 
mans Deed, becauſe the Law pꝛeſumes he is not acquainted therewith : 
It is otherwiſe of a ducceſſoz to an Abbot, foz that the Bouſe never 


laepence of 7. P. Leaſes on Condition the Lelfee hall not alien any part, the Con- Co l. 3. 64. 4 
rat, no con · dition is bzoken, the Lefſoz befoze notice accepts the Rent due after: 4. in Panentt 
This acceptance is no confirmation of the Leaſe ; becauſe the Aſſign, caſe. 

ment may be ſo ſecret, that the L eſſoʒ cannot know it: It is otherwiſe, 

where a Leaſe is made rendꝛing rent at a certaine day with clauſe of 

Re-entry upon non-payment of the Rent; in this caſe, if the Leſſoz- 

bath advantage of Re-entry upon non-payittent of the Rent at the dap, 

acceptance of the Rent after confirmes the Leaſe ; becauſe the LeCCoz in 

ſuch caſe might know the day and time of payment of the rent. 
Canine 8. In an Action upon the caſe foz diverting a ſtreame of water from Co. I. 4. 88. b. 
qunities of A Mill, the Plaintiff may alleadge the diverting of a g2eat quantity of 4. in Latirells _ 
wer not re · Water, without ſhe wing how much in certaine; foz it is impolſible to caleg 7 
"es, . thew how much water in certaine runs by the Pill, and the quantity ol 

| water is not mater iall. | | a 
Gags 2 9. Where 


Co. 1.4.37. $9. Where a Copy-holder payes a cerfaine Fine, he onght to pay it at Copy. hold 
d. 4. in Hub- the Court upon pis aamittance ; but where the Kine is uncertaine, Fine: 
bard 80d the Copy holder is not bound to pay if pzeſently, becauſe he knoweth not 

** what Fine the Lo2d will afſeffe, & nemo tenetur divinare; And, becauſe 


he cannot then pꝛovide any certaine ſuinme, he ſhall have a convenient 
time to pay it, in caſe where the Lozd limits no certains time foz the pay, 
ment thereof $911, 2 200-30 53 5g re * 
Co. 1 5. 101. 10. A. raiſoth an denſe to the nuſance of the cartilage of B. in this Nalinse 
4. 2. in Pen- Cafe, if A. alien his hene. and B̃. his rurtilage, the Feoffee of B. ſhatl not Nud pat 
rud docs caſe, have a Quod perthittar againſt the Feaffee of A. bet oe notice given to 10. 
the Fecffee of A. to abate the nuſance ; becauſe he was a ſtranger to it, 
and (by conſequence.) might ve ignozant thereof 2 Wawbelt, B. might 
* Haveb2ought it againſt A. without nottee, las that A. was the Actos of 
the nulancs. ö , | 1 Is 
Co. 1, 5. 113. 11. If the Lefſo2-in the abſence of the Lefee enter and make Feu Noce a 
b. 1. in 1. ment, and the Lefſee re-enter, albeit this amounts to an Attoꝛnemiat in 6c to rake a& 
lories caſe. Lan, vet without notice given of this FeoEment to the Leffee, the vancoge ofa 
| Feoffee ſhall not make demand of the Rent reſervev upon the Leaſe by Condicha 
Eutry foz the Condition bzoken : fo2, although he may-. (in that caſe} 
diftraine 03 have an Adion of Debt foz the Rant, oz an Action of Waſte 
(becauſe in his Avowzy Caunt. he-may atledge tde Feoffment where- 
of the Lefee might then have notice) yet he cannot demand the rent up⸗ 
on the Condition without notice, fox then it would not be poſſible fox 
the Lefleg ts know to whom he ſhonty pay the rent, to ſave his terme, noi 
ta habe natice of the Fooffment in fuch caſe, befoze-be ſhduld ha vs fog- 
felted his terme: Do if the Lefſoz bargaine and ſell the Reverfion by 
Dees indented aad inrolted, the Bargainee (albeit here needs no Kt- 
turnement) ſhall never take benefit of a Condition, upon demand ot # 
; without giving notice to the Leſſee of the bargaine and (ale : fog 
| the bargaine and ſabe hy Deed indented and inrolled-be wpow 
Be8co2d, yet fog as much as it may be inrolied in ſo many Courts in ſe⸗ 
manner, the Law wilt not foxce all the Farmeas of England, who 
ave Conditionall Leaſes, to make overy fix moneths ſuch infinite ſearrh, 
to ſave their termes, but the Law (in ſuch caſes) fog the paeſervation 
of the Intereſt and Terme of the Leffee compeils the Bargainee (who 
ia to take benefit of the Convition) to give notice thereof to the Lefleo, 
who is a meer ſtranger thereunto. Per Popham, and not denyed by the 
reſt of the Juffices 
Co, I. 2. 4. b. 13. Contrivance of the paCages in deceit need not to be alleadged Peceit, 
3. in Bu!WG5 (yeridly ; fog it ſuiticeth (tn ſuch caſes) to ſay, malicioſe & deceptive 
4 88 machinatus fuit, & c. witheut alleadging particulars; becauſe ſuch 
paſſages ars ſa ſecret and uncertaine, that they cannot be known 93 
| trped. ä 
Co. 17. 6. a. 13. Robbery of an haiſe by day oz by night is neither within the let- Redder 
3. 4 Sendus fer nos meaning of the Statute of Wincheſter, 13 E. 1. becauſe when a 
61. - Robbery is done in an houſe, it is ſe ſecretly done, that the unden 
cannot take notice tht ren: It is otherwiſe of Robbery upon the Yiehs 
4 way, fo2 that is oven!y done, and thercfoze the Bundzev map of them⸗ 
ſelves fake notice thereof, | 
Ca J. 8. 60. 14. If the Defendant oz Tenant plead a falſe Deed made fo hem, 02 Deniallofs | 
= 5 genx vis ewne Deed, and it be found againſt him 02 if relicta verifiea - Ded, fuer 
: tione cognovit ationem, he mall be fined foz his faiſhood, Quia certi came 
debemus eſſe de proprio facto: but if ene deny the Deed of his Ancelfs;, 
oz pleada Deed made to his Anteſtoꝛ, and it is found againſt him, vet 
be ſhall not be fined but onely amercied, Quia de alieno facto: Do if one. 
deny a Recovery aa other Reco2d, wherennto he is party, he ſhaj not bs 
fined; foz it is not his ac but the Act of the Court, and he doth nat deny 
the Recozd abſolutelp, but, non habetur tale recordum. 15. If 


i M13 the Comme Law. 1 
« 


ſhe pedigree. 15. Af a mandaings a Formedon tn Reverter 03 Remainder, as heire, Co. l. 8, 83. x- 
he Donee  gyaifſiont of an eldeſt Don, which ſur ut ved his Father, oz the like, in the oo Buckmeres 
weraned nine vn the part of the Don, v2 of him in Remainder ſhall abate the £2 Co.56 4.1. 
Wait; but oa the part of the Donte, albeit the Donee had many ifſnes * 
in the lineall deſcent inheritable to the eſtate taile, and which held the 
Aand, the Demanvant nerd not name any of the Iſſues in the Clauſe, 
Et-que poſt mortem, bat he ſhall ſap, Fr quæ poſt mortem le Donee ad 

: ipſam reverti debet, eo quod le Dones obiit withaut Jae ;" beranſe the 

1 . Demandant ts a Tranger to ths pedig ee of the Dunee, and therefoze (by 
_ intenyment) knowoth it not. 3648 1 "OY 

lumcertaine 16. In bebt.againt an Adminittratrix, the Defenvant- pleavs one Co, I. 5. 110. 


Lad 
6 


fa good [Rerognizance of eight hundze d poands, and another of one thouſand 2. 3. m Meri“ 
pounds, the Plaintiff replies, that the right hanvzed pounds Netognizance 510 caſe, / 5 


was foz the payment of 400 l. which is pald, t chat the 1000 l. Retogni⸗⸗· 
zance was foz the perfozmance of Covenants, which are not bzoken, yet - . 


5 doth kept on foot uncanceltev byCovin of the Deferivant : An this ae,, 
ofa * the replication of the Plainti is good notwithſtanding the mcertain © = 
a ty; foz albeit he neither pleads a Defeaſance foz the payment of the foure | 


haze pounvs, 03 what Covenants in particulate they were, foz which 
the one thouſand poumds Kecogmzance was entredinto, vet the replicas 
tion is good; becaufe the Craditoz is a ſtranger to them, and hath no 
mana by Law to know the particular certainttes, SICK 
IDeed not 3 claimes a thing 03 any Right 0 Antereſt ont of it. juſti 4. in Docto : 
ei. les in right of the Gzantee, in ſuch taſes the firſt Gzant onght to be pzos | eoſeilds caſe. 
uten; As the fecond Gzantee df a Rent-charge ſhall chew the firſt 
Gxant, and fo ſhati his Baylifs, c. but wherea-man is a ffranger to a 
Deer, and claimes nothing contained in the Gzant, noz anything out of 
it, noz doth am thing in the right of the Gzantoe, as WBayliff- oz Ser- 
vant, there he may plead the Patent 0z' Deed witheut ſhewing it. 
Mage, 18. There is a Diverlity betwirt perſonall Actions and reali Agions, ©, 110.117. 
lere counted Wherein damages are to be recovered, foz in perſonall Actions the Plains « 2. in Robert 
k,uod where $$. hall count foz damages: becauſe he maꝝ know in certaine what Filferds caſe. 
| is damage he hath faifered befoze the Wait putchaſed, and thoſe he ſhall 
onely recover, bat in reall Actions the Dematridant ſhall never tount foz 
damages, becauſe de is to recover damages, hanging the Mzit, which 
bring uncertaine, he ſhall not count foz them, but ſhall have them aſſeſ- 
fed after by Wzit of Inquire, as in a Mzit of Eatry fur Diſſeiſin, o3 
ita the nature of Aſſize, as it was held in 33 H. 6. 47. a. 
ln, inper·- 19. When a thing is deyond time of memozy, a man is not compel⸗ co. 1. 11 10. 
tadle to p2ove the Commencement thereof, as where a Pzioz and his a, 2. Pridale 
cefſozs have been Parſons Imparſonees of a Church time out of and Neppers 
pꝛoole of the Commencement thereof, and whether it were by aps caſe. 
—— oz union is diſpenſev withall: becanfe (by intendmeut) no 
fluch p2zoof can be made. | 
len of Ac- '' SO, If a man having cauſe to bzing an Action of Account againſt one Fiz. N. B. 
* & his 1Bayliff oz Necei voz, makes his Erecutozs and vye : In this caſe, 117. c.e. 
his Erecutozs ſhall dave that Action, foz that the Erecutoas may by ren- 
falls and otherwiſe know how to charge them: but an Action ot Ac- 
eamt lies not againſt the Trecutozs of a Bayliff oz Necei vos foz the re- 
oft ceit oz occupation of their Teſtatoz : becauſe (by intendment) they 
"I. deing ignozant of the accounts'of their Meffatoz, are not able to vefend 
ent. emſelves : ©9 likewiſe, the Executoz of a Perchant all ha de an 
Aion of Account againſt another Merchant, but not againſt the Execu⸗ 


2 


3 8 of a rchant. ? k : | 
(nin, pe fot 2 need not be certainly pleaded, but map be alleadgey gene⸗ Do LE 
rally: foz Covin is a ſecret tontainen in the heart of a man, 3 


whereof (by inteuvment) anofher man can have no knowlevge, — — 
| n 


as 


3 


* 
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then the law will ne ver fozce a man to ſhew that, which by intend⸗ 
ment of law lieth not within his cogniſante: Andtherefoze a wo, 
man ſhall have dower of a rent · charge without ſhewing the deer of the 
grant ;. becauſe it belongs not to her. vide plus ibidem, & 54. b. 1. in 


Wimb, and Talb. caſe. f 


PI. Co. 64. b. 22. A generall ad neede not be ſpecially pleaded; fo3 the Jndgos : 
4in Divas viight to take notice thereof without ſpectall pleading; but a particuler — 


Maninghams A, oz a particuler Ad in a generaltie ( as when it concerns a certaine 
calc,vide Pl fozt of men, as Sheriffes , Juſtices, on the like ) ought to be ſpecially 
Scranges cafe. Pleaded, at leaf the branch thereof, which concerns the pzeſent matter: 

foz (by intendment ) the Judges cannat take ſuch notice thereof as of 


an Ad which generally concernes all the people of England, within 


which number they themſelves are included. 


p. C. $1.b.z, , 23: In un action bzought upon the Statute of 32. H. 8 9. againſt ſuch as Monſtrazce 
In Parcridges buy pzetenced titles, it it be foz the demiſe of a leaſe, the plaintiff hall not des fair, 
c:ſc, and 84, be compelled to ſhew the terme, rent, oz any other circumſtances there⸗ Preences 
a. 4 and 85. of; becauſe he is a ſtranger thereunto, and (by intendment ) can by ng cle. 


a. 


meanes come to the knowledge thereof; And this may welt be reſembley 
tothe caſes of ſhewing of deeds: And therefoze in 3 5.H.6.8.where an auion 
is bzougyt foz goods carryed away, the defendant juſtifyes,foz that at the 
time of tho treſpas ſuppoſed to be done he was Mayo of the towne of C. 
and that the King had gzanted unto the deſendant (being then Paygz) 
and to the Comonaltie, and their ſucceſſozs, all goods of outlawed perſons 
within the ſaid Towne, and ſhews that the plaintiff was ontlawed,and ſo 
juſtifies ; And by the better opinion the plea is good without ſhewing 
the letters patents; becauſe they now belong to his ſuccefſoz and not to 
him, and he is now become a ſtranger fo them, albeit he was once pzivy 
to them, being Pajoz, & vide plus ibidem. and 84. a. 3. and 85. 2.4. 


Pl. C. 123. 24. In an action bzought againſt the Sheriff upon the Statute of 23 Eledicn g 


a. 4. in Sir 


Richard Rist: H- C. 15. f02 making an untrue returne of the Knights of Parliament, Knighnof i 


leys caſc. the Plaintiff ſhall not be compelled to plead a certain number of the E⸗ 
lectozs ; becauſe he can hy no means come to the knowledge of them, 
and therefoze ſhall expzeſſe them generale by the greater number, with⸗ 
oat giving the number of them in certaine: So in debt againſt an ere⸗ 
cutoz, the -Defendant pleades, ne unques executor, ne adminiſter come 
executor, tu this the Plaintiff may ſay, that at ſuch a place he adminiſter - 
ed, withont ſhewing what things he there adminiſtred, becauſe he can⸗ 
not come to the knowledge oz number of them, being not pzivie there⸗ 
unto: And ſo it is alſo of things of an infinite number, as if a man 
be bound to ſave the Sheriff harmeleſſe of all things concerniug his of- 


fice, he ſhall alledge,that he bath diſcharged him generally, without ſhein⸗ 


ing the things in certaine, becauſe the things are of ſo gzeat a number, that 
the certainty thereof cannot ( by intendment) be remembzed oz knowne: 
Alſo, if a man be bound to ſheexe yearly the ſheepe of the Obligee go- 
lng in ſuch a paſture, he hall ſay that he hath ſhoꝛne them without ſhew- 
ing the number, oz perad venture ſome years there were moꝛe, ſome years 
fewer, ſo as he cannot ( by intendment ) remember the certaine number. 


25. A. wings an action of debt againſt B. upon an Obligation by the ES | 
father, wherein de bound himſelfe and his heires, B. pleads riens per de- | 


ſcent, A. maintaines that aſſets at D. in com. S. deſcended unto him: 
And upon a Niſi prius befcze Sir Chriſtopher Wray the deſcent was pꝛo⸗ 
ved, and agreed; whereupon B. the defendant gives in evidence, that long 
befoze the action commenced, , he enfeoſted one. C. of the Land, which 
was alſs confeſſed ; but A. the plaintiff pzoves likewiſe, that that feof- 
ment was made by fraud to decetve- him of his actton, and therefoze voive 
by the Statute of 13. Eliz. J. Now it was ſtrongly urged, that this ought 

to ha ve been, pleaded, and could not upon the iCue ( Riens per _ 
our 


E 


ak | 


— 16 / 
| 4 
15 

4h 


11. the Common Lay. 399 


Jourdel breiſe purchaſe) be bzought in evidence: But it was reſolved 
that it might be Vzought in evidence without pleading ; betraute fraud 
and cavin (w that they are sdtous) are fo Euler hatched in an hollow 
tres in arbore cava & opaca) and ſo artificrally covered and tontealed, 
that the partie gꝛiebed hath n meanes to find ei know them. and then to 
foace the Mainktitk to plead che feoffment (whereof he hat no notice) 
and alſo that it was nne by fraud, is both againt Law and reaſon, being 
indeed very miſchie vous to creditoꝛs, and tending much tothe mainte⸗ 
nante and increaſe of fraud and covin. 9 
ſealment 26. A. enfeoſtes B. upon condition, that if A. after the death of B. pay Co. l. 1 86. b. 
e cood- unto the heires, executozs, 02 adminiſtratozs of B. 100 l. that then the 1d. 94s 
ton, feefwent thill-be votde, aftertbards B. exifeoffes C. and C. enfeoffes D. . 
dec B. dies, A; payes the 100 l. to the heite of B. In this caſe, the condi, 
tion is pertoꝛmedi albeit the heirs was then a ranger to the Land becauſe 
the heire is the perſon expꝛeſſelꝑ named in the convition, to whom the pap⸗ 
ment ſhall be made, and the feoffoz is a ranger to the conveyances, 
which the feoffee and his afſignes have made. and therefoze the feoffo; 
Wall not take notice at his pertiofthe validitie thereof, noz of the condt- 
tions oz limitations annered thereunto. 
Www 27. In the Exchequer the Kings Farmer bzings a Quo minus, and Dfer 174. 
_ ia his Count entitles Qu. Eliz. to the rever ſton of his terme by the grant **: Eliz 
— b. ofhis leſſo2 (wha: was Sir Richard Sacheite) of the rovetfion to tge = 
Dale of Northumberland with his attoznement to the ſaid Dune, and 
after the Duke gzants it over to E. 6. in fee, be deed enrolled; and doth 
nat alleadge expzeſſely,that Sir Richard Sackvile granted thereverfion by 
deed, but generally, quod conceſſit reverſionem hadendam in feodo, ad 
quam quidem conceſſionem idem querens ſe inde Atturnavit: And in 
this caſe the Count { per Dyer) was good! without ſaving per cartam 
and without pzomicing it into Court; becauſe the Tarmet was a ftran- 
ger to the deed 02 grant, and had not the power of it, foz that it belonged 
not to him, neither did he convey any titte to him under it: So in an 7. 7. 11.6 
. Afife, the Plaint was made of Land and rent, and the'tenant conveys kc 121 
td them unto him by the gꝛant of: A. in taite. the te mainder to the Ring in 
fee, and Pzayed Aide ofthe hing without chewing the deed, and with 
out ſaying, conceſſit tenementum per cartam, & habuit Auxilium, 
fumedon. 28. In a Formedon in Reverter the poner need not ſhew the pedigrees Dyer 216. 
of the iſſues of the donee, noꝛ who was laſt ſeiſed, becauſe he is a ſtranget 55 4. Elis. 
to the pedigree, and by intendment cannot come to the knowledge of it: 
is otherwiſe in a Forme don in. diſtender; Quate in Remain- 
der; | Th 1 1 0 
neil 29. The Leflee of a Parſon bꝛings an Ejeftione firmæ; the defendant Dyer 240. 46. 
pleads that the parſon was demived, the 'Plaintiff ſaith, chat the parſon 7.Eliz. 
hath appealed to the Arch-15tſhop of Canterbury in Curia ſua prerogativa 
de Arcubus, and becauſe the woꝛzds af the Statute of 24. H. 8. 12. are; 
the appeal that Gall-be to the Arch-biſhop of the Pzovince,oz,8&c.without 
limiting any Court in certaine , the Defendant demurred ; And theſe 
wazds to the Arch-Biſhop of Canterbury were hem ſufficient, becauſe of 
ſubſtance, &cc. And in this argument althoagh'it appeared by the Ci- 
vilians that the Arches were net the Prærogative Court, vst becauſe the 
Defendant did not ſhew it, but demurred generally, the Tempozall Jud- 
ges were not bound to take notice of their Aurildictions. 
* in 30. In a Formedon in Remainder baought upon a Remainver in uſe Dyer 277. 
8 after the Statute of 27. H. 8. At was held by the Juſtices, that the deman⸗ 58. 10. Eli. 
dant need not ſhew the deed ol the remainder, r. betauſe (in this caſe ) 
the rematnder might be created without deen, 2. fo; that the deed divap- 
pertaine to the feoffees, and not to Ceſtuy que uſe , and therefoze might 
nat be in his power to pzoduce. A. 
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Hob. s 'v 30. A. being poſſeſt of 10 tunne of woad, ſels to B. one tunne thereof fo Aſumpſic 
Holmes and ypichB, pꝛomiſeth to pay him accozding to ſuch rate as he ſhouly: fell 
_ the reſt foz, A. ſels the reſt after the rate of 23 l the tanne: In this 


caſe, A. hall net recover the 23 l. of B. befo2e he hath acquainted B. at 
what rate he ſold the reſt; becauſe the pꝛice is a ſetret thing betwirt 
A. and his other chapmen, whereof B. is not bound to take notice; as it 
was adjudged upon a Mzit of Error in the Exchequer Chamber T. 12. 
Jac. Rot 1758. cn! „ 22599] 


152. Nor to do that, whieh were in vain for him to do. 


Lice. 5. 1% 21. If an heire female be married within the age of 14. in the lite of Tender of 
= "alt bers her anceſter,and the anreſter die, the being fill within the age of 14, the 
- 79:5: .YLo2d ſhall have but the ward of the land untill her age of 14, and ſhall 
not within the two years after tender her marriage,accozving to the Sta, 
tate-of Weſtminſter, 1. cap. 22. foz that is without the caſe of the 
.Stainte , it being in vaine fc2 the Wo2d to tender her marriage L 
when the is already married: Natura non facit vacuum; nec Lex ſuper- 
vacuum. 137 75 f 
Lirt. $.179-/ 2. If a villaine purchaſe a reverſion ;the Loꝛd (after attoznment ) Claime 
Co. ibid. 122. gught to claime it upon the land to entitſe himſelfetherennts , ſo it is Lord. 
852 alſo of a rent, common, oz other inheritance iſſuing out of land: but 
if a villaine purchaſe the ſeigniozv, 02 a rent, common, 02, &c. iſſuing 
out of the land of the Lo2d. himſelfe, it is ſaid, that the ſetgniozy., rent, 
common, &: are extinguiſhed in the Lo2ds poſſeſſton without any 
claime ; foz.it is needleſle to claime them upon the Land, when he him⸗ 
ſelfe is poſſeſſed of the land, ont of which they are iſſuing. 


Marriage. 


= _ "7 foz that the Loꝛd may lawfully take the goods of the villain as his owne:; and Villain 
and then it would be in vaine to bzing an appeale againſt the Lozv foz 
taking his owne goods. 
Lire. S. 19. 4. Ak the Lozd mayhem. his villain , he map be indicted foꝛz it at the Appesle of 
=_m ibid. 116, ſuite of the King, and therenpon make Fine foꝛ his offence ; bat the vil / n ben. 
. lain ſhall not have an appeale of mayhem! againſt his Lozv , becauſe in 
ſuch appeals he ſhall recover onely damages, which the Lo2d after execu- 
tion may take againe, and ſo the Judgement would become inutile 
and illuſozie, and ſapiens incipit a fine, And the law never giv⸗ 
cth = adtion, where the end of it can bzing no pzofit oz benefit to the 
Litt. S. 273 - 5+ A man ſeiſed of 30 acres of land of cquall value, and having two yp. 
Co. ibid. 178. Daughtere, zives 15 acrcs with one of them in frankmarriage and dies, 
b. 4. aͤnd the other 15 acres deſcends to the other Daughter: In this caſe, there 
all be no caſt ing into hochpot; becauſe the lands were vf e quall value 
at the time of the partition? foʒ it were in vaine to put them into hoch- 
pot, being equall, no alteration ſince (by the ad of: God oz otherwiſe) 
whereby the lands are bettered 02 impared, being to be had in conũdera⸗ 
tion. n ' , Off 1 9 of 
Co. ibid. 19;. 6. If there be two tenants in common: of a rent, as moncp, gzaine, 02 Tenant in 
b. r. any ſe vera hle thing, and they be diſſeiſed thereof, they ſhall bzing common. 
ſe verall aſlifes-fo2 the recoverie thereof, becauſe they have it by ſeverall 
titles: Yowbelit, if the rent be a Hawke. hozſe, o2 any other intire thing, 
which cannot be ſevered; they ſhall joyne in an alliſe foz it: becauſe the 
Aa will never enkezte a man to demand that, which he cannot reco- 
ver, and a maa cannot recover the moitie of an Hawke, hozſe,oz the like, 
Lex neminem cogit ad vane ſeu inutilia. ! : 
Co. 3vid; 218. 7. If I gzant a rent charge in fee out of my land upon condition, there Cline not 
a. 4. If the condition be bzeken, the rent ſhalt be extinct in my _ necdfuil, 
| 4 5 2802 bctaule 


3. A villain chill not have an appeil vf Robberie againſt his Lozd, Appeal, Lord 


LIMI 


ſt Mar- 151. the Common Law. bot 


Lord 


n. 


becaule A (that am in Poſſeſtion of the Land) necd make no claime up⸗ 
on the Land, and therefoze the Law ſhall adjudge the rent void without 
"any rlatme. 1 
8. Ik a man make a Feoffment untd me ia fee; upon condition that 1via, 
'A ſhall pay unfo him twenty pounds at a day, &c. and befoze the day A 
let anto him the Land foz years reſerving a rent, and after faile ot pay- 
ing the twenty.pounds ; In this caſe, the Feoffoz ſhall retaine the Land 
to him and his Yeires, and the rent is determined and extinit ; foz that 
the Feoffo2 could not enter, neither hath he need to claime upon the 
Land, becauſe he himſelfe was in Poſſeſſion, and the Condition being 
collaterall is not ſuſpended by the Leaſe. 1 25 
9. If a man by his Deed in confiveration of Fatherly love, &c. Ibid. b. . * 
covenant to ſtand ſeiſed to the ule of himſelfe foz life, and after his de- 237. a. 2. 
ceaſe to the uſe of his eldeſt Don in tail, the Remainder to his ſecond | 
Son in taile, the Remainder to his third Son in fee, with a Proviſo of 
" revocation; &c. The Father makes a Revocation accozding to the 
Proviſo; In this caſe , the whole cſfate is immediately (upon the 
Revoration) reveftey in him without Entry oz Claime, cauſa qua 
ſupra: - | 3 
idake good. , 10. A Releaſe to a Tenant at ſufferance (as to one that holds over Co. wid. 276. 
his terme) is void, but a Releaſe to a Tenant at will by the Owner of b. .. 
the Land is good to convey the Inheritance unto him, becauſe there is Litr. S. 460, 
between them a Poſſeſſion with a pzivity; los it would be in vaine 4*" 
to make an eſtate by Livery to him who hath alreavy Poſſeffion at the 


Claime the 


The like. 


7 


Cenements by the Owners conſent. en | | 
11. That which is apparent to the Court by neceſſary collection ont Co. ibid. 303. 
of the Recozd need not be averred, foz it were vaine to aver that, which b. 3. 
is apparent to the Court already, „ 8 | 
lumment of 12. Albeit Tenant in taile may attozne where the Reverſion of Co. ibid. 3 16, 
faul. his eſtate is g2anted over, pet he is not compeltable to attozne, als * 4. 

though ſuch Gzant of the Roverſion be by Fine; becauſe he hath 

an eſtate of Inheritance, which may continue foz ever: and there - 

' foze it were a vaine thing to require any Attoznment from 


— 


dim. S 55 
ment. 13. Ik a Leaſe be made foz life, the Kemainder to another in tail, Lict. 8. 578. 
the Remainder to the right heires of the Tenant oz life; In this caſe, Co, ibid, 31g. 
if the Tenant fcz life grant his Remainder in fee, that Remainder * ** 
paſſeth without Attoznment ; foꝛ here,if any ſhould attozne it ſhould be the 
Tenant foz life. and it were in vaine foz the Tenant foz life to attozne 
upon his own Gzant, maps 1 | | 
Intent. 14. Jn theſe eaſes following, the Tenant is not compellable fo at, Co. ibid. 318. 
fone; [becauſe if he ſhould it were in vaine foz him ſo to do: As 1. if a. 4. 
an Infant levy a Fine, the Tenant ſhall not be compclled fo attozne; 
becauſe the Fine ts defeaſtible by Mzit of Errvz during his minozity ; 
if Land be holden in ancient demeſne, and he in the Reverſton le- 
vieth a Fine of the Never ſton at the common Law, in this caſe, the 
Tenant ſhall not be com pellable to attozne, becauſe the cftate that 
paſſed is reverſible by a Wlzit of Diſceit: Alſo ik Tenant in tail 
(befoze the Statutes of 4 H. 7. and 32 . 8.) had levyed a Fine,ths Te- 
nant (honid not have been compelled to attozne,becanſe it was defeaſibls 
by the iCue in tail: but ſince thoſe Statutes (which give ſtrength to 
Fines tv bar tte Iſſue in tail) the reaſon of the common Law being tag 
ken away, the Tenant in this caſe ſhall now be compelled ts attozne, 
as it was adjudged in Juſtice Windhams caſe, Co. I. 3. fol. 86. Laftly, 
if an alienation be in Po2ztmaine, the Tenant ſha!l nat be compelled ta 
attoane; becanſe the Lozd Paramont map defeate it. 


hh h 


by 


13. A 


6⁰² The Reaſon of Max. jy 
Co. l 5. 21.2. 15. A. Leaſes oz ane andWwenty pears ta B. and is bound to make Diſabilic 
x. Sir 21 Lt B. upon ſurr my the aid. A. Leaſes to another fo; make furny 
Maincs calc, eighty years by Fine : in this caſe; the Bond is ozleit; Albeit the firft _ 
ad is to be done by B. yiz. to ſurrender, .and.albeit.he never ſurrender: 
foz by the Fine levyed foz eighty years, A. bath-niſabled himſelfe.both.to 
fake the Surrender and to make a new Leaſe ; And the Law will nat 
enfozce,a man ta doe a thing which will be-vain and frnitleſſe, Lex nemi- 
nem cogit at vana & inutilia per agenda: hut it would be a vaine thing — make 
to kek ſurrender to A. when A. is not ina capacity to take collmene, 
it: Þo it a man ſeiſed of Lands ih fee Cobenants to enfectf I. S. of 
them upon requeft, and after he makes Feoffment in fee of the ſaid 
Lands; in this caſe, I. S. ſhall. have. an Aaion at Covenant without re⸗ 
queſt, becauſe it woyld be in vaine foz I. S. to mae requeſt, when the o⸗ 
ther hath dilabled himſelte to do it. 2 | 
'Eo.1.5 121. 16. An ſome caſes upon an Andiament of Pan- daughter it may A wangy,,, 
b 4. in Longs be requiſite to expꝛeſſe the length and depth af the wound, becauſe it an lads. | 
caſc, may.appeare thereby whether oz no the wound was moztall; but 
Nen und penetrates thaaugh the hade it is nat neceſſarꝑ fo ſhew 
them; becauſe it were vaine to ſhew them, when the wound appeares 
to be maztall of it ſelfe without pꝛaducing thoſe dimenſians. ; 
Co. l. 9. 54. 17. In a Quod permittat bzought by A- againſt B. taz building an Niſuot 
a. 4. in aten: o neate the Pauſe of A. that it jntties over the of | 
ciſe. A. it is ſufficient to ſay, Ad nocumentum liberi tenementi ipſius A. 
without aſſigning any ſpeciall Ruſance ; foz it were in vaine to 
alligne any ſuch ſpeciall Nuſance, when it apyeares to the Court, 
that it maſt needs be to the Nuſance af the Plaintiff ; becauſe 
the raine, which falls tram the Youſe afl the Defendant muſt of 
neceſſity fall upon the Youſe of the Plaintiff ; And Cujus eſt 
ſolum, cjus.eft uſque ad Czlum : Alls by over-hanging of the De- 
fendants Youle , Lhe Plaintiff is hinvzed of Aire, and building his 
Þoyſe gher, &c. 
Co. 1. 9.106, 18. A. being Copy-holder foz life, Remainder fa life, the Lon Fine of «Cs: 
2.4. in Mar- hargaines and (els and levies a Fine to A. with Pzoclamations, any Pyhold inba. 
beer Podgets five years paſſe without any claime by theſe in Remainder, neverthe- 
_ leſle they in Remainder ſhall not be barred ; foz no Fine oz Warranty 
ſhall bar any eſtate in Poſſeſſian, Reverſion, 93 Remainder , which 
is nat deveſted and put to a right: becauſe he that hath the eſtate 
in him cannot be put to his Action , Entry, oz Claime : fez that 
oz give him: And therefoze in vaine was the bargaine and ſale and 
Fine, when they could not alter the effates of them in Remainder, 
— becauſe vaine, alſo void, as to impeach the cates of them in Re- 
mainder. 


Co. l. r0.90.2. 19. Colour ſhall not be given in any Action, where the Plea Colour to che 
7. n Doctor goes in bar of the right : foz it were in vaine to give colour of Pint. 


Lofeilds calc. right, and to bar it after: As in Aſſize o2 Mt of Entry in 


nature of an Aſſize, if collaterall Warranty be pleaded, and 
the Defendant relye upon it, oz if an Effoppell be pleaded, oz Fins 
levyed with Pꝛaclamations, &c. there is no need of any colour to 
be given, becauſe the Plaintiff is barred , albeit he had right: 
So it is alſo.where the Plainti conveys the title unto him be 
etters Patents of the King, o: by Ad of Parliament: foz that 
rs the right, &c. it is otherwiſe , where the Poſſeſtion is onely 

barred, &c. vide pl. ibid. | 

P. C. 8. b. 3. 20. When a man is vot baund to doe a thing, in a; Ples Not thedto 

in Fezaſ«es concerning it, be need not make anſwer thereunto.: as. in Fo-*'"" 

_—_ gaſlaes caſe exception was taken, fo2 that the ſuerty was not 
named 
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named, that was boand foz anſwering the cuſtame, and it was ſai; 
that. hetauſe the Statute ſpeak of no ſurety, and the agzeement might - 
be good without ſurety, it had been in vain to ſpeak of it, oz to make an- 
ſwer thereunto, and thereupon that exception quaſht. | 

21. In a Formedon in Xe verter oz Remainder, a man ſhall not thew po 1 


66> 


2 


Merſable, the death of the parficular Tenant, becanſe it is but a Conveyance, Colthrift ver- 


\rtenders, 


and not traverſable noz iſtuable: So in Colthriſt and Beviſhins caſe, /us Beviſhin. 
the Defendant ſhall not ſhew the deaths of Henry and EFnor Beviſhin, 
becanſe the Plaintifk Colthriſt ſhould have traverſed it, and ſaid, that 
they were alive, he ſhould confeſſe, that he had not title fo the Land be⸗ 
foze their lives, and would have veftroyed his bwn Action ; And there- 
foze in regard their deaths were not traverſable, it was in vaine foz the 
8 II to ſhew it, (by conſequent) he ſhalt not be compelled to 
22. A man need not ſhew any ſpetiall cauſe of Covin when it is p. C. 4 b. 2. 
apparent; as when Feme Tenant in tail foz her Joynture by Covin in wind 
appeares in a Formedon in Remainder bought againſt her by one that and T«iboies 
Gora title in Remainder, and ſhe appeares the-firff' day without caſe. 
Efottie, Wiew, c. and Judgement is hadagainf her y nihil dicit; 219+ 55: b. J. 
here the Covin is apparent and need not be ſpectrally chewed, koz it is in 
vaine fo ſhew that, which is apparent of it ſelfe : Bo it is & vaine 
thing to aver, that an Yozſe bought, which wants eyes; is blind, when it 
is apparent that he muff be blind when he wints eyes: It · the Lenant 
enfeotk his Son within age by colluſton, the Led hall ſeiſe him fo; his 
—.— and [hall not be feꝛted to chew this Tolkiſton' in ſpeciall; cauſa 
qua ra. bY 1 8 n TR 249 2 
23. In an Action upon the Statute of 32 H. 8. g. againft buying pꝛe/ p C 1 4 
tenced titles, the Plaintiff need not aver the title oꝛ right to be pꝛeten / in 3;p1rige; * 
ced; becauſe the Statute declares and intends the title to be pꝛetenced, caſe again 
when neither his Anceſtoꝛs, noꝛ thoſe, from whom he -claimes,-have in⸗ Strange and 
foyed the Land in Poſſeſſion, Never ſion, 62 Nemainder, noz received croker. 
the rents oz p2ofits thereof foꝛ a yeare befoze the purchaſe theteot: and 
therefoze becanſe it were in vain koꝛ him to aver the pꝛetented title, be⸗ 
cauſe the Statute makes it ſo, he ſhall not doe it. 02 ne 17 


210 153. Non licet, quod diſpendio licet. + 
. M. Leaſes foz twenty one years to S. and is bound to make a new O0. I. 5. 2165s 
Leaſe to S. upon ſurrender of the old, M. Leaſes to another fog eighty %, — —— 
years by Fine, and S. bzings an Action of debt upon the Bond: In this ca * 
caſe; albeit S. may ſurrender and ought to do the firſt ag, viz: to ſurren⸗ 

der, yet M. hath forfeited his Bond, although S. never ſurrender, foz S. 

thall not now be fozced to ſarrender; becauſe if he ſhoulv ſurrender, M. 

earinot now make him a new Leaſe, which w's the effec and end of 

the Surrender : foz by ſach Surrender S. will loſe his old terme, 

without pollibility of having a new-one : And, Non licet quod diſpen- 


Prfon not to dio | cet. b 
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2. I. Parſon ot the Church ot G. was bound in an Obligation to the Co. 1. 5.51. b. 
Patoz of E. to reſigne his Church to the Pzio? fo2 a certaine Penfion, as 1 ibid, & 14 
it ſhould be ag2eed, the Parſon and Paicz agzee foz a Penſion of C. s. + 19% 


det the Parſon refuſed to reſigne; And 14H. 4. 19. a. it was the cpini- 


vn ot all the Court, that albeit they were agzeed of the Penſion, yet the 
Patſon was not bound to reffgne;untill-he might be ſure of his Penſion, 
and that could not be without Deed; And therefoze (inſuch caſe) tte 
| | hhyh 2 Poarſon 
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154. It voretb Truch, Faith, and Certainty. vide Ftax, 
41· 20. 


Co. inſt. pars i. 1. Vtcubszie „upon A nonſnit the Demandant lainki may a- | 
"39.4.3. Caine mne an aniun of like nature, &c. . in an Attalut, — het 
ifShp plaintiff ater apparance he nauſuit, it is a pg poets emprorie, 
thereks hare framover hainging an atralat againft the fir{t 
Witzes and ithe rasten is, fc Kate the Law gi ves to the 
and foz the terrible and fearefall judgment, that ſhould be given a 
the First tury , if they Goplp be convicep , and therefoze upon the 
the ojalit thall be impzitaned, and the — Vide 


Eo. bid, 397. Jo wh i verdig, az at large, may be givzen:in any adian, am A. 
NY SEE Ta btn ae le 
d ice and 
re ban: 8 ILL. man ſeiied of te e 8 8 Sf en nc 
r canditian of re-qntry upon „ 
Aa — pos leſtee baing an aCiſe af Nos 


fa 1 „ beit regularly a canditian 
_ ahatlable without Deed —5 and although the leſſo2 hewas 


1. Jnan acting af Debt ( the better to diu ober the truth) Wager of y 
d; that ig be take an oath ( fe2 example) that he eth Ns 
n ke Debt demaneh of him na avy peyny thereof. It is called 
Weser of m, becauſe of ancient time tha Deſendant put in ſuertiets 
Wake bis Lm of ſach a d: It is alſs called, Making of bis Lain, bes 
al; (he Up ( 1 diſceveris of the truth ) doth give ſuch a ipeci⸗- 
all benefit to the Defendagt ko harre the plaiatiff foz e vor in that caſs 3 
Yowbelt foz the further manifeſtation of the truth, the Defendant ought 
to bzing wi.h him eleven perſons of his neighbours , that will as 
vow upon their oaths , that in their conſciences he ſaith truth, 
4 as he himſelfe mult be f\pozne De fidelitare, and the eleven De cre- 
Ulme. 
Co ibid, 303. 4. A Count oz Declaration, which anciently (and pet) is called Truck und 
& 3. Narrat te cantaine two things , viz. certainty and vericy, £03 geri 
that it is the faundation of thy ſuite, whereunto the adverſe pertig maſt Pleadiogs 
-anſipes, and her cupau the Court is ta give judgment, Certs debet eſſe 
iptentio & naxratio, & certum ſandementum & certa res, quæ deducitur in 
Judicum, Bradt, lib. 2. 140. Pon it, it muſt he under ſboon. that there 
* three kinds of cortajuties; Firſt, to a common intent, ang that is 
icient in a Barre, which is to defend the partie aud ta excuſe bim: 
A cerfaing intent in generall, as in Counts, Ke plications, 
Co. ibid, 358, and atze dings of the Pla 1 that is to convince the nefendant. 
bir and uy 2 ndiaments, T-yirdis, a tertaine intent in every pare 
ticular, 10 10 geenhs 1 in reſpcs they conclude a mas ta al- 
PR : keufh, they ought ta he certains io every intent, and nat to ho 
t 02 inference. 
Co. bid, 1 e. ihs verity is apparent upan Keco2d, there the adverſe Pars zgoppel. 
b. 2. ſhal4 ngf he effopped to take adhantage of the truth, fo he cannot 
by 1 aUeange the truth, han thetruth a ppeareth af Kecoad 3 
Ho ita Kine he levycd without any aziging}4, it is wedable, bat not 
vobdg ; heweeit it an oziginalk he byoyght , and a Retraxic entrev, and 
after 


Mer that a cencoꝛd is made, 92 a Fine le des, this is voide, in reſpec the 
veritie appeareth of recozd ; Likewiſe, an Impꝛopꝛistion is made after 
he veatth of an Jucumbent te a Biſhop and his ſucceſs, the Btſhop by 
Jadontare demiſeth the Parſonage fo240 peares, to begin after the 
death of the Incumbent, the Deane and Chapter confirie it, the Incum- 
bout dieth, this demiſe ſhall nat concluvs, fo2 that it appeareth, that 
he had nothing in the Ampꝛopziation till after the death of the Aneum⸗ 

ent. a * 
n Bc end 6. It a man detlare upon a Statute, he mut recite it fraly; fog men- * S . 
> Nenn ctening the Statute and mis-reciting it, cauſeth erro2 , — as tothe 2c — 

„ Wu»  FCubTance of his declacation he might have omitted it; becauſe a Dev strange and 
claration onght to have 1. Certaintie, ſo as the vefendant may know to <roker. 
what to make anſwer ; And therefoze when of neceſſitie a thing muſt 

de Mewes in certaine in the Declaration, it muſt by no meanes be omit- 

ted. 2. Verity, Which onght to be joyncd with certainty ; foz if tt 

appeare to the Court, that falſehood is pzodnred in fead of 

_ „the partie, that ſhewes it, hath confounded and annoyev him⸗ 

e 


7. If the tenant do os ſuffer walk fs be dene in honſes, yet if he re, Inſt. 1.53-0.3 
patre them befoze any aaton bzought, there lyeth no action of waſt againft 
dim: Yowbelt in ſuch caſe he cannot plead Nul waſt fait, foz that is not 
true; but he ought to plead the ſpectall matter, as the truth ofhis-caſe 
doth impozt. Vide M.166. Variance. F. N. B 104: 
1, untl. B. Al a man tompꝛehend two ſeverall matters in an Audita quer ella 
to extinguiſh the execution, yet the TW zit is good ; Yowbeit (to reduce 
that double matter to ſome certainty ) the Plaintiff ſhall pold himlelfe 
th = matter onely, and the Defendant Gall be put toankwer onely to 
at. * 
geing Ler= g. The leſſee oz aſlignee of a Patentee ſhall nat juKfifie his eſtate b 3 
— cher poputiug onely his leaſe oz aſſignement, but he ought to ſhew the o iter Leyfeilds 
nall letters Patents, oz a true capie thereof pzoved upon oath, to the entþ calc. 
the Audges and Jury ſeverally (as it belongs to them) may give cer- Co. Inſt. part. 
tatne Judgment of the ſufficiencie,, oz inſufficiencie thereof ( vide 
Dyer 28 Hl. 8. 29. b. pl. 199.) And ſd it is alſo of other oziginall Deeds, 
5 which are not Letters patents. Vide Dyer 171. 9. Dyer 35.26 
% 10. At mas agzeed by the Juſtices of the C. B. Af a man enteotfe di- 23. l. . 
vers, and make \ivery to one in the name of all, thts is not good with- 
out Deed of feoffment ; becauſe as (it ſeemes) their names being er⸗ 
pꝛeſt in a Deed of feoffment , it may be certainly knowne who are the 
ſeoſkees, unto whom the feoffoz intended to convey the eftate. 
11. In an Attaint the Plaintiff ſhall not give moze in evidence noz oye 4. b,z%e 


Wl Plen? 


0 
in 
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"I 
mint: pꝛoduce maze witneſſes, then he gave oz pꝛoduted to the Pettie Jury z; 
but.contrariwiſe the Defenvarct is allowed to give and p2oduce moze 
in affirmance of the firſt teria. vide ſupra 1. 
devm Lett: 2. In nono of H. 8. A Perthant obtaines a licente to him and his 1 1 2.17, 


in. allignes to impoꝛt Wines in any vellel beſides Engliſh , notwithſtant- 5+ *** © 
ing the Statute of 4 H. 7. 10. the allignee of the Patentce upen 
an Infozmation bzought againft him, pleads the Letters Patents of 
licece and his aſſignement , but p2oduceth not the Letters Pas 
tents into Court, foz want whereof his Plea was adjudged inſuffts 
| cient. : 
brerment. 13. If the King g2ant all tis lants, which he had by the Attatnver of Di 
I. S. and a man will convey the lands unto himſelfe by ſuch a gzant, he 
ought to averre, ſhat I. S. had ſach lands: So in caſe of a Common 
perſon , who makes a releaſe of all ſuch Lands as diſcended nnto 
bim on the part of his mother in D. there ought to be an averment, 


what lanvs defcended unto him there on his mothers part; kez other⸗ 
wile 
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wiſe the releaſe is voide by reaſon of the generaltie and uncertainty 
therect, Kc. eu: 4 1 95 SITE: 
Ther 339, 51, 14. Jn Debt upon an Obligation to ratifie., confirme, and allow at 3 
ps all times the eſtate of the Pbligee , it is no good plea to ſay, that — 
he hath ratified, confirmed, &c. foz-the confirmation ought to be 
2 by Deed , that it may. appeare to the Court to be ter⸗ 
Dyer 243. 56 15. There was a ſ\nbmiſſion to an Award by Obligation, ſo as it 
5. ſhould be made and veilded in Writing at oz befoꝛe Michaelmas, & c. the 
laintiff ſaith, that the Arbitratozs by arbitrement in wziting factum 
partibus befoze the dap deliberat. make an award, -&c. and aſſignes 
the bzeach, the Defendant demurres , and the Court gave it againf the 
Plaintiff; Becauſe 1. it is no direc but onely an argumentative atfir⸗ 
mance, that the Arbitratozs delivered the award. 2. He ſhould have plea- 
ded the deliverie accozding to the condition, viz. that it was delivered at 
or before, &c. and not before onely : 3. Redditum had been a moze 
apt wozd to anſwer to yeilded, then deliberatum. 
Hab. 2 4. 16. Upon an Aſſumpfit bzought by an Adminiftratoz fo2 a pꝛomiſe to Am laing 
Ren the Inteſtate, it is net enough fo2 him to plead the Wetters of admini- g 
ſtration, but he ought to pꝛoduce them in Court, that it may appeare to 
them, that it is as he hath pleaded ; Do upon plea of a Deed, the Deer 
muſt be ſhewed in Court. | i .9 
Hob, 27. 17. The Auditoz of the Court of Mards could ſet no charge, oz 
award pꝛoceſſe to anſwer any charge, but upon a Re coz d, an cffice.oz the 
like, Dir Thomas Puckerings caſe. 


Arbitrement 


255. It Disfavoureth Impoſſibilities. 


Eo, Inſt. pars, 1. If Lands be gi ven to a man and two women, and the heirs ol their Lanes uke 


I, 25. b. 4. bodies begotten; in this caſe; they have a joint eſtate fo2 life, and every oa man¹ 
of them ſeverall Inheritance; vecauſe they canndt ha ve one iſſue of their * omen. 
bodies, neither ſhall there be by any conftrucion a pollibilitie upon a poſ⸗ 
ſibilitie, viz. that he ſhall Mar rie the one firſt, and then the other; And 
the ſame Law it is, when Land is given to two men and one woman, and 
to the Yeircs of their bodies begotten. TT, 

Co. ibid. 28 2. Lands are given to the husband and wife, and to the heires of the Generall Tail 

8 bedie of the husband, the remainder ts the husband and wife, and to the 13 de 

7 heircs of their two bodies begotten , the dus band dies without ius; In 

this caſe, the wife ſhall not be tenant in fatle after poſſibility „ &c. 

fo2 the rent in ſpectall taile was utterly voide, fo2 that it could never 

take effcM; becauſe ſo long as the husband ſhould have iſſue, it chould in⸗ 

herit by fo2ce of the generall tatle,and if the husband die withaut ite, 

then the ſpeciall taile cannot take effec, in as much as the iſe, which 

ſhould Inherit the ſpectall, muſt be begotten by the husband, and fo the 

generall which ts larger and g2eater, hath fruſtrated the ſpeciall, which 

is leſter; and the wife in that cafe ſhall be puniſhed foz waſt. 70 | 

3. A man ſhall be tenant by the courteſie ofa Common ſans number, Common ſan 
but a woman ſhall not be cndowed thereok, becauſe it is Impotlible tobe. 

Co. ibid, 48. 4. Ik a man be ſeiſed of an honſe and of divers ſeverall cloſes in the Livery Voyde 

* 1 ſame Ccunty in fee , and makes a leaſe thercof foz years, and aftetward 

Por %y 2g 1 , maketh a feoffment in fee of the ſame, and makes livery ok ſeiſin in the 

71. 5. 4. Cloſes (the leſſee oz his wife oz ſervants being then in the honſe ) the 
Livery is voide fo2 the whole; becauſe it is impoſſible foꝛ the leffee to be 
upon every parcell of the land to him demiled, fo2 the paeſervation and 


continuance of bis poſſeſlion therein; and thcrefoze his being 5 oy 
het, ” hcuſe 


Co. ibid, 30. 
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hbina 
novatie,/and'the lle, albott'the 


vpbe'[eiſed- 
wig; 'Vevauſe humage nin{be done in perfoh,, anvit is not poſfibte 
fg Copmzutten uggzegute of manp ko tfpeare in perfon ; fog albeit 
tho wives natur uli, whereupon the Bovie Politique ronfifts, may 
bo eme, "pdt the bodfe/cozpozate '02 politique it felfe cannot be ſeene , 
nome an an hut hy Attozney ,- and Yomaxe'inlt ever be dane in per⸗ 


8. A temat hölbeth of his Lo2d eerfaine Lands in ſorcage to pay Co. ibid. 
ray a paite of Guitt Spurres 92 5 8. in money at the fealk of Eater; b. 4. 
In this caſe, the rent is uncertaine, and tit tinant may Pay which ol 
teure will at the ſaid feaſt, ans likewiſe the fenimt may hich of 

. de wal te reliefe; brit ir the t enunt be ko attend upon his Lo at 

the ferſt'of Chridmas, oz to pay 105. in that cafe, the releife matt de 1 

5. becauſe it is 4mpoſſivie- to doable the aftenvance upon hiz Load at 
Thriftmas, fozthat ( as the common ſaving is) Chriſtmas comes but 
ene 2 year, Nath Ay 


lee. 


Arr - 

che Aqui pniely tos ſuch lands as he hath by 'deſcent f2zom the ſame ancettoz, who * 

al,narrafitic. groaten the Marranty; dit in raſe'of Memage AnceftreU (which is a 
ſpecual WWarramy in Lew) che lands generally, that the N ozd hath at 
the time ol the vaucher ali be lpable to ere cutien in value, whether he 
vuth them dy viſcent oꝛ purchalk 3 foz it were unrraſonable, that the te» 
nant Would be tiven to retevst in value onelp thoſe lands, which the 
24920 hav from that Anceſtes, 185 createvthe feigniozy; beraufe that is 
(in a manner) impollibie, fo} that the fetgniczy mut be created be» 
b6ze time of memtzie, ans the fit ſt treattoi of the ſeigniozie did nat cre» 
ate the warrant, but the centinuance of both ſides time ont of mind cre⸗ 
ated it. 1 1.25 | 

Xo heire fee noyer, | oty! 

wie whiles gt, pin condition, that if he die withant Heire female of his bodie, that 

ukcire ale. then the dono2 ſhall re-enter, this condition is utterly voide; fo2 it is 
{mpofCiblo,that he Mould have an heire female, ſo long as he hath an heire 


halt ur foiſev'in his firſt eftate, 02 of that eſtate, which he had at the 
timo of the cffato made upon Condition, BVoWwbeit , this faileth there 
there is an Ancpoſſibilitio it ſhould be ſo: As if a man ſetfev of lands 
in right ol dis wife ; maketh a feoffment in fee by Deed indented, upon 
condition, that tho feoffee ſhomd Demiſe the land to the feoffoz fog his 
lifs, &c. the husband dieth, the condition is broken; In this caſe, the 
hetre of the hußband ſhall enter foz the tendition baelten, but it is im⸗ 
pollible foz him to have the cſtate , that the fecffoz2 had at the time of the 
coidition-made : foʒ therein he had but an eſtate in the right ot his wife, 
which by the coterture was diſfo}vey + And therefoze, when the hetre 
hath entred tos the condition: bzoken , and defeated the feoffment , 
his eſtate both vaniſh , and pzeſently the eſtate is veftts in the 


10. Malbcaſes; where the condition of a- bond, recogmiſancs , &. Coll 
0 


po ili ble 
conditions 
*F) 


$. Ja man give lands'ts A200 ativ to the hrires males of his bo/ Co ibid, 
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7. In taſe of an expꝛeſſe Marrantie the heire ſhall be charges but _ ibid, 103; 


164, 


male. | n | 
8. Regularly, it is true, that he, who entreth fc3 a Condiflon bzoken Co. ibid, 202. 


pars, 


6. a. 4 
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is poſſible at the time of the making of the 1 — lon, and bef, A 
ſame can be * ⁊4 the condition becomes Impoſſible by — 
God, of the Law, oz of the Obligee, &c. there the Obligation, &c. ig 
taved: but if the condition of a bond, &c. be Impoſſible at the time of 
the making of the condition, the Obligation, &c. is ſingle : Andſo'ic 
is alſo in caſe of a feoffment in fee with a condition ſubſequent, that is 
Impoſſible ; In that caſe, alſo the eſtate of the feaffee is abſolute; but 
if the condition pzecedent be JmpoClible, no State oz intereſt hall gzow 
thereupon : As ita man be bound in an Dbligation, 8c. with condition 
that if the Dbligoz do go fzom the Church of Saint Peters in Weſtminſter, 
to the Church of Saint Peters in Rome within 3 houres , that then the 
Obligation ſhall be voide ; In this caſe, the condition is voyde and im- 
poſſible, and the Obligation ſtandeth good. o likewiſe, if a feoEment 
be made, upon condition , that the feoffee hall go, as is afozeſaid, the 
fate of the feoffee is abſolnte , and the condition impoſſible and voide : 
In like manner, if a man make a leaſe foz life upon condition, that if 
the. leſſee go to Rome, as afozeſatd , that then he ſhall have fee ; Vere, 
the condition paccedent is Ampoſſible-and voide, and therefoze no Fees 
WY imple ſhall (in this caſe) accrue to the lee. dn | 
4. --— 11. If a Leaſe be made with Condition to have fee upon payment. of Conditian ins 
Com. 32. 2. 4. Money to the Lefſoz oz his Veires at a certaine day, befoze the dap the Pole, 9e 
in Celcbriſſs LeCoz is attainted of Treaſan oz Felony, and alſo befoze the day is exe, ** 
caſc. And. Futed: Now is the Condition become impoſſible by the ad and offencsg 
ibid. 34- b. 4. f the Lefſoz, and vet the Leſſee ſhall not have fee, becauſe a pzecedent 
Condition to encreaſe an eſtate muſt be perfozmed, and if it become imo 
polible, no eſtate ſhall accrue. . | | 
Co. I. 1. 87.2, 12. Af Coparceners agzee fo pꝛeſent by turne, this map be done being Perperuity, 
4 in Corbers partition, as 2a he PoſſeCiana ; ſo ik they agzee, that one of them ſhall 
caſe. & Co, * ave it from Eaſter to Lammas, and the other from Lammas to Eaſter, this 
bs bo n js good, and may be dong as ta the pelleCion and the taking of the p2ofits, 
Mildmayes but they cannat make ſeverance of the eſtate of Inheritance in the Land, 
caſc, as the one to have it foz one time and the other foz another; foz ſuch a- 
gzeement were impoſſible and void: Apd therefoze if a man intaile his 
Land to his eldeſt Don, paobided, that if he go about fo alien, &c. that 
then his ſecond don ſhall have it, &c. this is void, foz-it is impoſſible 
and againſt reaſon, that an eſtate ſhoyld ceaſe as fo one, and yet con- 
tinue, as to another, oz that (in ſach caſe) the eldeſt don ſhould be dead, 
when one beholds him, and in full life, when another looks upon him, 
* ſo to make him (as it were) halfe alive and halfe dead. Vide pl. 
11. IT 771 
Co. I. 2. 51. 2. 13. If there be Tenant in tail, the Kemainder in tail gzants all his Render wid. 
x. Sir Hug» e ſtate foz the life of Tenant in tail, the Remainder to Queen Eliz. Jn 
chemie calc. this caſe, the Remainder to the Queen is void ; becauſe the particular 
eſtate, which ſhould ſuppozt it, is void; foz that it is {mpoſſible, that 
the Remainder granted during the life of the Menant in tail ſhould ever 
take effec in Poſſeſſion, oz the Gzantee enter to have any benefit of ſuch 
Co. ibid. b.g. à Gzant, and therefoze void: beſides, when the Remainder in tail vad 
granted all his eſtate fo the life of Tenant in tail, it is not poſſible the 
Queen ſhould take any thing, when all his eſtate was granted away be- 
foze to the firſt Gzaatee; but in ſuch caſes, the Inheritance inobey- 
- ante, &c. 
Co. 1.4.19.b. 14. Jfone ſay, that I. S. is a perjured oſd knave, and that is to be Slander, 
#12 242% proved by a take parting the Land of A. and B. Theſe woꝛds by reaſon 
of the inſenfivility, and impoClibility ef them are not actionable ; foz it is 
Co. 1. 5 1.4.2. impoſlible, that a take ſhould pzove any thing. ; "= 
in Juſtice 25. Regularly, if Land be granted to two and their heirs, they ſhall Joynt Granc 
1 take joyntly ; Yowbeit, if a Leaſe be made to an Abbot and a ſecular 1 
c man, 
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man, dr 2 gift to tua men oz two women, and the heires of their kwo 

bodies begotten ; in one caſe the Poſſeſſion, and in the other the Inhe⸗ 

ritance, is ſeverall; becauſe il is impoſſible, that an Abbot (being a 
Cozpozation) ſhould taks joyntly with a ſecular perſon, oz that two men 

oz two women ſhould have Iſſue of their two bodies, unleſſe one of 
them be an Yermafradite, - ---_- T7 

16. The payment of a leſſe ſumme at the dap in ſatisfadion of a gzea- co. l. 5. 117. 

ter, cannot be ſatisfaction foz all; foz that by no-poſſibility a leſſer ſum 2.3. in Pinnel 
can be ſatistadion fc; a gzeater z but befoze the day a leſſer ſum may be caſe. 

taken in ſatisfaction of a greater; and ſo map anp thing elſe, as an 

.Pozſe, Hawke, oz the like, upon the day oz befoze the day; becauſe the 

money paid befoze the dap, oz a -Yozſe, Yawke, & c. may be as bene- 
fitiall foʒ the party, as if the money had been paid at the day. " 

17. Dne chetife reaſon, to pꝛove the firſt point in the Princes caſe Co. 1. 8. 16. a. 
(whether oz no, the Dutchy of Cornewall was to bealwayes in the eldeſt 3. inthe 
Son of the Ning, vy the Charter of the 11 of E. 3. 5. by Ad of Parliament Princes caſe. 
confirming that Charter) was; becauſe there were divers pꝛiviledges 
granted him, which could not poſſibly be granted by Charter, but muſt 
of netellity be by Act of Parliament. Vide. pl. ibid. | 

18. A Mclius Inquirendum to find, what Land J. S. held of King James 
at the time of his death, being in the 40 year of Queen Eliz. ſhall be Cal. 5.208 


A. 4. in Paris 


quacht toꝛ the impoſlibility thereof; foz it is impoſſible, that 1. S. ſhould 5 agbrerz 


hold any Land of King James in the 40 yeare of Aueen Eliz. he being caſc, 
then Aing of Scotland. 


156. Non cogit ad Impoſſubilia, & Impotentia excuſat Legeas. 


1. If a Deed remaine in one Court it map be pleaded in another Co. Inſt. pars 
Court without ſhewing it foꝛth: becauſe he cannot have it out of the os 1.51. b. 4. 
ther Court, and Lex non coꝑit ad impoſſibilia, vide Co. I. 5. 74. b. 4. in | 
Wymarks cale. | | 

2. Regularly, where a man doth leſſe then the commandment oz any Lirr, S. 434. 
thozity committed to him, there (the commandment oz authozity being Co. ibid, 258. 
not purſued) the Act is void, and where a man doth that, which he is au⸗ 3- 
thozized to doe, and moze, there it is good foz that which is warranted, 
and void fo2 the reſt, yet both theſe rules have divers exceptions, and 
amongltł the reit this foz one, that if a man be ſick, that he cannot go to 
the Land nozany part thereof to make his claime, and he commands his 
Servant to do it, and the Servant dare not go to the Land foz feare of 
ſome bodily hurt; in this caſe, if the Servant go as neere the Maud as 
he dare, and there make claime foz his aſter, that ſhall ſuffice, albe- 
it his Maſter bade him go fo the Land, becauſe Impotentia excuſat legem; 
fo2 ſeeing the Maſter cannot, and the Servant dars not enter into the 
Land, it ſufficcth that he come as neere the Land as he dare. 

3. Deſcent ſhall not take away Entry of a man in Pꝛiſon at the time T irt. S. 436. 
of the Deſcent caſt, becauſe he could not make continnall claime, when Co. ibid. 259. 

he was in Paiſon, being there kept (as it is pꝛeſumed in Law) in falva 2 
& arcta cuſtodia, without intelligence of things abꝛoad. * 

4. A Deſcent caſt during the vacation of an Abbey, ſhall not take Litt. S. 443. 
away the Entry of the next @ucceſſoz ; becauſe, ſeeing by the death of Co. ibid. 263. 
the Abbot (which is the Act of God) no perſon is able to make continu- d. 2 
all claime, therefoze a Deſcent during that tims ſhall not pze judice the 


Ducceſſoz; foz, Impotentia excuſat legem. 


Hiit s. TAhers 
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11.5. 22.2; . 5. Where the Condition of an obligation is in the viſſunitive, vir h Condirica ay 
x Las; beers lo either to do one thing os ansther, and both the things peine lune. 
caF- at the time of the delivery, und afterwards one of them becomes impeſii- 
22 — > is nat bound to perſom 
the other; kes Impotentia excuſat legen. 3 
14.115. . 6. It a man be bound to pay 40000 1. at ſucha dae, if he tender tt in render af 
Lin n, bags it is tultitient; ien dl is not polidle it Wahn be ne within n 
* the compale of ane nay. | 
Co. I. 6. 21. b. 7. Lawiull Ampꝛilonment without Covin , the wantoCn Parlonage Non. reklend 
in Bateravd Youſe, aud ſickneſte without fraud (when the Ancambent by the a, 
Goodalls caſc. yice of his Philttian removes fo; better aire , es the tie) are g exeu⸗ 
ſes loꝛ non / reũdente, againT the ſtatute of 21 H. B. cap. 
Co. I. 5. 172. g. Ik the Heire holding of the King by Knights er vice tender hbs Tenderef 11 
nales caſe. J (very, that includes tender of Yomage » and there tobe after ſuch ten, ©: 
| der he may lell any part of his Land, and if he dyealter tender, any be- 
foze Livery ſnedout , the King ſhall not have the pzafits of his Lan 
longer then to the time of the Tender ; becauſe by his bath (which is 
the Ac of God) the thewingout of his Livery is become impoſſible , 
and Impotentia excuſat legem. : 
cola. 9. A eme Covert is not within the fotatute of Weliminſi. 2. cap. 39; K 
in Door concerning Raviſhment of Ward, ſoz the Law, that viſables her to zue of Gand, 
Huſeges caſe. pay 2 — the value of the Þarriage, voth — 2. 6.39, 
5 


| om the puniſhment of Banichment and | 
de is impoſſible the ſhould ſatiſfie it when ſhe hath nothing to vs & 
; withall ; foz}Lex non cogit ad impoſlibilia , &c. vide Max. 34. 
Co: 1. 1. 10. It a man be bound to repaire a Wall againſt the flowing of ms vil 
39.b.3. in the Dea, if it fall into decay by his defanit and negligence, he Wal be | 
Nugltlies caſe. ſglęiꝑ charged with the repaire thereof; but if it be overthzown oz enda- 
maged by the violence of the water without his fault, by the Star. of 23 


HS. they are to be equally charged, who have lofſe by it; foz, Imporen- 
tia excuſat Legem, vide Pl. ibid. 


157. It disfavoureth Falſhood, Fraud, and Covin, Ve 
Dyer 294. 8. 


Co. Inſt. p. i. | | 
— I. A man hath as abſolute p and p2operty in am Adbotdfott , Advonſcatoy 
3s he hath inLanvso; , fd , that hs is efſed plcadcd 
thereof, In Dominico ut feodo; becaufe that In nce, (avotirtag 
not De domo, cannot either ſerve fo; the ftiftentafton of him 02 his 
Youſhold, neither can any thing be rereived foz the ſame foz vefitay- 
ing of charges; and there loge he cannot ſay , that pe is ſeiſed thereof, 
In Dominico ſuo de feodo : Whereby it appeareth How the Common 
Law doth vefeſt @ymmony and all coxrupt Bargaines faz Pzeſenfaths 
an to any WBenefice, but that Idonea perſona foz the diſcharge of the 
cure Gould be pꝛeſented freely without Expectativn of arty thing ; nay 
the Common Law is ſo cautelous in this point, that tde Plaintiff in 
a Quare Impedit , ſhould recover od mes co fo; wow At 
ſentation , untill the @tatute of Weftminfter 2. cap. 5. And that is 
the reaſon , that Guardian in Soceage Hall not pꝛelent to an Abbow- 
ſon , becauſe he can take nothing 'fs2 it, whereof to make AccounC , 
fog by the Law he can meddie with nothing, that he cannot account 
: So in a Writ of Right of Advowſon.,, the Patron ſhall not 
alledge the Explees in himſelfe , but in the Ancambent : Foz — — 
Reafons, of an Advowfona man ſhall plead, that he ts ſeiſed, De adro- 
catione ut de feodo & jure. J 
2. Jn 
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2. Ina Wzit of Dower, if the Tenant (being in by diſcent) plead Co. bid. 33. 
à falſe Plea, he ſhall anſwer all the damages from the time of the Hus. . 


bands death, albeit foz ſome part of that time he enjoyed not the Land, 
noz received any p2ofit thereof: As it appeares in a notable Recozd 
between Belfeild and Rowſe, Mich. 8, & 9. Eliz. Rot. 904. in Com. Ba. 
In which Suite, the Tenant as to parcell pleads non tenure, and fo2 the 


reſidue detainer of Charters, upon which Pleas they were at JCue, 


and both Iſſues found by the Jury againſt the Tenant, and found fur- 
ther, that the Yusband dyed ſeiſed ſuch a day and peare, and had Iſſue a 
Son, and that the Demandant and the Son fo2 ſix veares, after the de⸗ 
ceaſe of the Husband, together took the pzofits of the Land, and after the 
Son ſuch a day and yeare dyed without Iſſue, after whoſe deceaſe the 
Land diſcended ts the Tenant, as Uncle and Heire to him, by fozce 
whereof he entred and took the pꝛofits, untill the purchaſing of the D2t- 
ginall UW21f, and found the value ofthe Land by the yeare, and aſſeſſed 
damages foꝛ the detaining of the Dower, and coſts of Suit; upon which 
Uerdic (after much debating} the Demandant had Judgement to re⸗ 
tober her damages foz all the time from the death of her Yusband, with⸗ 
out any defalcation : And this was cheifely cauſed by his faiſe Plea, 


Whereas he might have avoyded the anſwering of the damages foz the fix 


peares. if he had fruly pleaded accoꝛding to the truth of his caſc ; 


ifyrment of 3. Ik aſſignment of Dower lie made by any Diſfeiſoz, Abatoz, Jn Co. ibid. 35... 
her by a .frndoz, 02 any Wong doer, in Lands and Tenements,if they came to that 1. & in Beli 
eſtate by colluſion and covin between the Midow and them; albeit the 2 caſe. 


mag · doer 
ridable, 


k charge 
a by 
ja 


drlecure, 


lywry, Scar, 
H. J. 19. 


lng, 


CO» 


Wivow hath juſt cauſe of Action, and the Aſſignment be indifferently a 


made after Judgement by the Sheriff of an equall third part, yet ſhall 
the Dilleiſee, &c. avoid it; foz, covin (in this caſe) ſhall ſuffocate the 
right, that .. pertained to her, and ſo the wzongfall manner ſhalt avoid 
the matter, that is lawfull. See Pl. Co. 51. a. 


Co.1.6.53; 
uy 


4. Jfa man grant a Rent-charge out of two acres, and after the Gzan» Co. ibid. 145. 
tee recovercth one of the Acres againſt the Gzantoz by a title Para- b. 3. 


mont, the whole rent ſhall iſlue out of the other Acre: but if the Recos 
very be by a faint title by Co vin, then the rent is ertind foꝛ the whole, be⸗ 
cauſe he claimeth under the Gzantoz. 


5. If Tenant foz life plead covinouſfly; to the diſheriſon of him in the co. Ing. pars 


Re verſton, this is a Foꝛfeiture upon Recozd. 

6. The Stat. of 21 H. 8. 19. (which gives to the Loꝛd Avowzy upon the 
lands without naming any perſon certain) being made to ſuppꝛeſs fraud, 
ſhall be taken with equity; And therefoze where the woꝛds of the Statute 
be, If the Lord diſtraine upon the Lands and Tenemenrs holden,yet if the 


1. 252. A, > ff 


Co. ibid, 268. 
b. 2. & inthe 
calc of Ayows 
ry, Co. I, 9, 


Kozd come to diſtrain,and the Tenant thaſe away his Beaſts, which were 22.4. 


within view, out of the Land holden, and there the Lo2d diſtraine ; Albeit 
the Diftreſle be (in that caſe ) taken out of his fee and Seigniozy, pet it is 
within the ſaid Statute;fo2 in Judgement of Law the Diſtreſs is lawfalt, 
and as taken within his fee and Seigniozy ; becauſe that Statute being 


made to pꝛe bent fraud and covin admits an equitable interpzetation, as 


afozeſaid : 0 it is alſo, if his 1Bayliff do if, tamen quzre de hoc, but foz 
Damage-feaſant the Diſtreſſe mult be taken upon the Land, &c. 

7. Per jury (which is a falſehood oꝛ fraud in a high degree) is grei⸗ 
bouſly puniſhed by the common Law, And therefoze in an Attaint (which 
is a Mit that lyeth where a falſe Aerdid in Court cf Necoꝛd upon an 
Irae joyned by the parties is given) if the petty Jury be attainted of a 
falſe oath, they are ſtained with perjury, and infamous foꝛ ever: foz, the 
Judgement at the common Law impozteth 8 greivous puniſhments, r. 
Quod amittat liberam legem imperpetuum, viz. that they ſhall be infamous 
foz ever, and never be received to be a witneſs, oꝛ of a Aury, 2. Ferisfaci- 
ant omnia bona & catalla ſua, 3. Terræ & tenementa in manus domini 

Fiti 2 Regis 


Co. ibid. 294. 
b. 2. 
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Regis capiantur, 4. Uxores & liberi extra domos ſuas ejicerentur, 3. Do: 
mus ſuæ proſtrentur, 6. Arbores ſux extirpentur, 7. Prata ſua urentur, | 
8. Corpora ſuacarceri mancipentur. Aud the Law eſteemed S 
in this kind the moze odious, and afflieeth the greater puniſhment the 
upon, becauſe the tryalls of all Aaniong, reall, perſonal], and mixt, de⸗ 
pend upon the oath of twelve men, aud pzudent Antiquity a 
ſtrange and ſevere puniſhment upon them, if they were attalutgd of 
falſehood and perjury, ut pena ad paucos, metus ad omnes perveniat; 
foz, there is miſcrecordia puniens, 4 there is alſo crudelitas paycens. 
But this puniſhment is altered by the of 23 H.8. cap. 3. 


Co. ibid. b. 3. 8. The Statute of 23 H. 8. cap. 3. (made to pzevent perjury and Artaint, a1. 


falſe Uerdics) ſhall be taken with equity; foz, 1. where the Statute ſaith, 23 H. 1 3, 
that the party greived ſhall have an Attaint againtt the party, wha yt 

have Judgement npon the Werdict, vet the Attaint hall be maintained 

upon that Statute againſt the Erecutozs of that party : Yowbheit, it 

mutt be between party and party, 2. IntheKings Bench oz Common 

Pleas, 3. Conſider what Pleas may be pleaded in an Attaint by tozee 

of that #tatute, and what not. | 


Lirr, S. 675. . 9. If a man let Land taa Feme foz life, and afterwards one dust a A fade neo; 


feined and falſe Action againlt the Feme,and recovers the Land againf vc. 
her by default, ſo as the Feme may have a Quod ci deforceat, acemding 
to the Statute of Wet. 2. cap. 4 The Law gives ſo much reſpec to a 


Co. ibid. $56. Recorery, that it wozkes a Diſcontinuance, ſo as the Never ſioner ſhall 
2, 4.8 362. a. not have an Action of Waſte, &c. Yowbeit, if Tenant foz life ſuffer a 
1. & Co, 1. 1. cmmon Recovery, a any ofber Recovery by covin and conſent between 


15. b. 3. 


the Tenant foz life, and the Reto vers, this is a Fozfeiture of his eSate, 
and ho in the Reverſion may pzeſently enter foz the Fozfeiture + Ser the 
Statute of 14 Eliz. cap. 8. concerning this matter, and Co, |. 1. 15, Sir 
William Pethams caſe, & I. 3. 60. &c. 


Lirr, S. 678. 30. If the Baron diſcontings the Land of the Feme, andthe DiC- Corotunen 


continuee is diſſeiſſed, and after the DiCeiſo2 lets the Land to the Wy a Kaine, 
ron and Feme foz life, this is a Remitter to the eme; but if the Wa⸗ 

ron and Feme were of covin and conſent, that the Difſeifin Gould be 
made, then is it no Remitter to the eme, becauſe the is then a DiCeile- 

refe, and particeps criminis : Yowbelt, if the Baron were onelp of cabin 

and conſent to the Diſſeiſin, and not the Feme ; in that caſe, tha enn 

-hall be remitted: o as here, covin and conſent of Baron any Feme 


Co. Wid. 357; _ binder the Remitter of the Feme ; and ſo covin doth (in many caſes) 
a. 4. 


oake a meer Right, and the ill manner doth many times makes good 
matter unlawfull. 


| Co. ibid. b. 1. 11. If a Difleiſo2, Jntrudoz, oz Abatoz do endow a woman, that hath 


Co. I. 3. 78. 


a. in F 


lawfull titie of Dower, this is good, and ſhall bind him that right hath: 


dae. but if a woman be lawfully entitled to have Dower, and ſhe is of covin 


and conſent, that one ſhall diſſeiſe the Tenant of the Land, again 
whom the may recover her lawfall Dower,all which is done acca2vingle: 

In this caſe, the Tenant may lawfully enter upon her, and avaid the 
Recovery in reſpec of the covin. 


Ce ibid. b. 2. 12. In all caſes, where a man hath a rightfull and juſt cauſe of The lire 


Action, vet if he of covin and conſent do raiſe up a Tenant by wzong; a- 
gainſt whom he may recover, the Covin doth ſuffocate the right, that the 
Recovery (though upon good title) ſhall not bind, oz reſtoze the De- 
mandant tohis right: So if Tenent in tail and his JCue difſeiſe-the 
Diſcontinuee to the uſe of the Father, and the Father dyeth, and the 
Land deſcendeth to the JCue ; in this caſe, the Aũue is not remitted a- 
gainſt the Diſcoutinnee, in reſpec he was pzivy and party to the waong: 
but in reſpec of all others he is remitted, and ſhall deraigne the firſt 
Warranty : And ſo note, a man may be remitted againſt one, and not 
againft another. 13. A. 


i 
, 


alle. 157 the Commen Lay; Gi 


like, 13! A and B. Jointenants are intifled to a-reall Acton again fhe Co. ibid. 
* Heire of the Diſleiſoz, A. cauſeth the Yetre to be diCeiſed, — 
whom A. and B. recover any ſie execution; In this caſe, B. is remit- 
ted, foz that he was not party to the Covin, and Hall hold in common 
with A. but A. is not remitted, cauſa qua ſupra. | | 
ja Plea 14 Be that will have ths benefit of the Statate of Gloceſter, cap. 3. Co ibid. 3686. 
6E. 2. mull plead the truth of his cafe, viz. the Marrantꝑ, acknowledge * . & Co. l. 
tho title af the Demanvant, and pzxy, that the avvanitage of the Statute 3 f, i" 
may be ſaved to him; and then if afterwards aſſets veſcend, the Tenant N 
upon this Keco2d thall have a Scire facias, &c. But if the Tenant pleav 
OR the Warranty, and-plead further, that aſſets deſcended, &c. and the De⸗ 
4, manvant taketh JTue, that aſſets deſcended not, &c. which Alſue is found 
| foz the Demandant, whereupon he recovereth; In this caſe, the Te⸗ 
nant, albeit aſſets do afterwards deſcend, ſhall never have a Scire facias 
upon the ſaid Judgment; foz that by his falſe Plea he hath loft the be- 
nefit of the Statute. 5 
ou hy 15. Impziſonment is a good cauſe fo reverſe an Outlaw, if it Co. Ind; pars 
pil, be by P2ocefſe of Law in invitum ; but if it be by conſent and covin, 1. 255. b. 2. 
* ſuch Ampziſonment ſhall not avoid an Duflawzy, becauſe upon the mats 
ter it is his own act. | 
namen · 16. Where the Tenant hath notice, that the Seigniozy was gzantey Ns” 
but to one, oz that the Reverſton was gzanted but of one Acre, oz that the . in Trokert 
Ke ver ſion was gzanted foz fewer years,4oz that the Re berſion was gꝛan⸗ caſe, © 
ted fo2 life onely with no Remainder over, whereas it was in any of the 
caſes otherwiſe ; in ſach caſe, generall Attoznentent without true notice 
of the Gꝛant is void; fo2 the uſuall pleading (which intent is the azacte 
of the Law) is, to which Grant he attorned, and theretoze if he hath not 
notice of the Gant, oz (which is all one) true noffee thereof, the aſſent, 
which he gives to it (which in truth is but part of the Gzant) the Law 
_— abhoꝛs falſehood) will not conffrue to be Atfozamenit to the true 
zant. 
hemd, 17. A man polCeCed af divers parcells of Land within the Manno of Co. l. 3. 77. b; 
zls, D. whereof ſome he held fo; years, others at will, others by copy, and 2. in Farners 
foe alſo in fee, demiſeth the whole to another foz life, and then levies a <2, & in 
Fine to the Tenant ton life and his Heires of ſo mmy Acres as amount 2 rr cf. 
to the whole Land, continues Poſſoſtion. and payes the rents to the Lozd, Coll. 7. toy: 
five years paſſe; vet (in this caſe) the Load is not barred by the Sta⸗ b. x. 
tute of 4 H. 7. cap. 24. Foz the makers of that Statute did never intend 
that ſuch a Fine levy?d by fraud and pzactice of Tenant foz years, at 
will, oz by copy, which pzetend no title to the Anherifance, but tntend 
the diſheriſon of their Leſſozs oz Lozds, ſhonld bar them of their Inc 
heritance, and this appeares by the pꝛeamble of the ſaid Ad, where it 
is ſaid, that Fines ought to be of greateſt ſtrength to avoid ſtrifes and 
debates: but when Tenant fo2 years,at will, oz by copy, make Feoffment 
by alſent and covin,that a Fine ſhould be levyed, this is not to avoid ffrife 
and debate, but by alent and covin, to begin and ſtir them up; And 
2 thereloꝛe that Statute did not intend to eſtabliſh any ſuch eſtate made 
ke and created by ſuch fraud and pzactice, which (being franvutent) ts (upon 
the matter) noeffate at all, &c. vide pl. ibid. 3 
imdulent 18. The g2ant of goods, albeit it be made upon good conſideration, ©, 1 3. 50. b. 
Aead. vet if it be not bona fide, but hath truſt in it, oꝛ other badges of fraud, as 4. in Twines | 
if the Gzantoz keep them ſtill in his own Poſſeſſion, uſeth them as his caſc. 
own in diſpoſing of them, oꝛ otherwiſe, oz if they be Sheep, and the Gzan- 
tos bzand them with his own mark, oꝛ when he gꝛants all his Goods and 
doth not ertept ſo much as his wearing apparrell, oz the like ; ſuch a 
Gzant is within the Statute of 13 Eliz. 5. and upon a Fieri facias at 
anothers Suit, the Sheriff may ſeiſe them, as if no Gzant at a 
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had been made thereof. Vide pl. in that caſe to the like purpoſe, 


Queritur ut creſcunt tot magna volumina Legis ; . 
In promtu cauſa eſt, creſcit in orbe dolus. 


Co. I. 4. 26. x; | - 19, Pzetenced titles of Copyhold-lands are within the Statute of 32 Prerenceq tl. 
1. in Rite and H. f. g. foz the Statute ſaith, If any bargaine,buy, or ſell, &c. any right tles of Copi. 
Qiemons calc: or title in or to any Lands, or Tenements, &c. and Copyholds are Lands, holds. 

in and to which right oz title may be had and made, and they are inclu⸗ 

ded in that ad to avoid Suites, Maintenance, and Champerty, 

and (by conſequent) fraud and deceit, per Wray. And not e, that in par- 

tridge and Crokers caſe in Pl. Co. 76: A Leaſe foz years is adjudged 

within that ad. 


Co. I. 5. 14. b. 20. By all Statutes made fo pzevent and ſuppzelle fraud, the Ring Fraud. The 

2 is bound, albeit he be not eſpecially named, becauſe Truth, Juffice, and king bound, 
Religion are the Suppozters of his Crowne and Diadem. In the caſe ; 
of Eccleſiaſticall perſons. 


Coz 1. 5. 60: 21. In Debt upon an Obligation againſt the heire, the Defendant Fraudulene 
a Gooches calc, pleads riens per deſcent , the plaintiff maintaines aſſets in Com. S. confe ſance 
the Defendahit ſaith, that befoze the action commenced he had enkentfed 
A. of - thoſe lands; againſt which the Plaintiff alleadged and pꝛoved, 
that the feoffment_was: by fraud, unto which it was urged , that the 
Fraud ought to have been (ſpecially pleaded, and could not be bzought in 
Evidence: but it was adjudged per totam Curiam, that it might be given 
in evidence, and needed not to be ſpecially pleaded; 1. becauſe the 
fatatute of x 3. Eliz. 5: pzovides generally, that the eitate, as to the cre⸗ 
ditoz ſhall be void, and As of Parliament made foz pzevention and 
Suppzeſſion of fraud opght to have a benigne interpzetation: 2. If that 
matter ought to be pleaded, it would pꝛove miſchievous to Creditozs,any 
would tend much to the maintelnance and increaſe of fraud and covin; 
foz fraud and covin ( becauſe they are odious) are ſo pzivily hatched 
in an hollow tree (in arbore cava & opaca) and ſo artificially contri- 
ved and concealed , that the partie gzieved hath no meanes to find oz 
know them, and then to fezce the Plaintiff (who is a ſtranger to it) to 
plead the feoffment ( whereof he hath no notice) and that it was done bx 
fraud, cc. would be mi[chievous,and againſt Law and reaſon; and there⸗ 
upon Judgment was given fax the Plaintitk. 
Co. Lid, b. 22. A. ſeiſed af land in ſee makes a fraudulent conveyance (to the The like. 
N intent to deceive and defrand purchaſers contrarie to the ſtat. of 27. 
#Eliz. 4. ) continues in poſſeſſion, and is reputed as owner, B. enters 
into communication with A. fqz the purchaſe thereof, and by accident 
B. hath notice and intelligence of the fraudulent conveyance , andnot- 
withſtanding that concludes with A. and takes his aſſuranre from him; 
In this caſe, B. ſhall avoyde the Caid fraudulent conveyance by the ſaid 
Ac, notwithſtanding ſuch notice; foz the Act hath by expꝛeſſe wozds 
made the fraudulent conveyance void as to the purchaſoz, and in as , 
much as it is within the expꝛeſſe purview of that Statute, it ought to be 
ſo taken and expounded in ſuppzeſſion of fraud, per Wray; but ſee the 
lie caſe agreed and reſolved per totam Curiam P. 3. Jac. in the caſe of one 
Standen. 
Co. I. 5. 69 b. 23. It A. lend 100 l. to B. upon the firſt of July 1653, and B. grants Uſury: 
4- "a Buftons | tg A. 20 l. per annum ont of the Pannoz of D. to begin to be paid at 
_ Chriſtmas twelve Boneths after, upon Condition if B. pay 100. 
pounds to A. the firſt of July, 1654. that then the Annuity ſhall 
ce:ſe; This is not within the Statute of uſury ; but if it had been 
+ agzeed betwixt them that notwithſtanding ſuch power of redcmption the 
100 l. ſhould not be paid the firſt of July, 1654. and the clauſe of * 
. on 


fraudulent 
ave) anCccs. 


E 


d. 


ume). 


Nba of rent. 


le Deed, 


" aftettbacvs when the 


| is 22 f the Cotrirtton Law. Vis 


5 wi 8 ke, d been a 
. . LN that ha u tifurt- 
. A. lens B. 100 l. Za ek dan of it — ns vous it do. ibid. per 


os beate 0 da th ane — 
| out of the Stat A r gncertainty of the life, 
rye SWtittuke will be wr en hea lame reafon WA 8 
mar nd ſs lite, * evade the 
Vibe! ug xo E Arbor line, viz. Div 


diy 915 
Ma Wee de pleatev aud Wewer in Court, and ve Oo. ib. 74, b.4. 
155 Awaict rrmalnte in Ein ar, f6 the end that ir it be — "ay — 
Deed, it ſhould be damned lh e falſity thereof. 
Neben . e eee e 
ed eficially ; And therefoze in Boothe 
whereas the 6308 of that 22; are; huts be Tenant for life ke years * 
have demiſed or — to the intent. that thoſe in Reyerſion, (viz. 
Lefſo2z3,their Heites oz Aﬀichts ) ſtoutd not know their names, an — 
edwards the Brit Tenants de athens jw eye? » &c. and 
Wuſt; be. lt i na; wing e in Reverlion ( in ſuch caſe} it 
maintain a Writ of Walt 4 mid Tenants for life or 


yeares ,, vet s 


very Attignee of t denn NR nab bee LR veg I 
d1bett not therein tieentiveiey Allo he th Rewmnattiiver 
TE eee 5 


or ths Att, t univ menktun made of 

4 Cee ai Pleat 2, the Doiſkaninay 
to 2 2 hers rey e | tl cakes p2d din 40 f 
the 3 A rung and tie the Fe aint is travicifa R 


H. 7 

2. Ehe Fa 4 aum lite, Remainder to the Son , leaſes tun Co. 3. 80. ha 
peates to A. Rs Lat 002 Han A. ehfeoffs B. to.whom the 
ther roeety 1 and dies, An this cafe the Son is not 
rrev dy this Wartatity, beinitt a Warranty, that begins by villeifia, 

foz albeit it is ſaid in our booked, (and true it is) that Wartanty is a 
much ta doured in — 1 _ 1 41 e him, t I 5 the 
er enant in ies are mixt with Co vin. 
1 een ſo a X5IL Law) they looſe 1 only 
fozre ovia is like poyfon, that infeds every 

" with which it it {6 wt 


good thing | 
29. The — 74 fe Ai i Confer , upon ppekence 1 
N in their 4 ody to Couuteſſe of 

re him wich _—_ ak te 2 eſcape upan Rutland: caſe. 

Capias ) was —— 10 all the Cour if Caarre-Chamber in the 
Counteſſe of Rurlands caſe ; becauſe by the colour of Law and Juffice , 

they by ſuch feigned meanes vo cortrary to Law and Justice, and ſo 
— Law and Juſtice to be the Authoz of wong and Imuſtire. 

30. M A. having a Rent ⸗ſeck itſning out of the Pannoz of D. gran - Co. 1.6.5 3.x; 
ten umto him, but no ſeiſin thereof, 12 with B. to diſſeiſe the Ter, te, . in * 
nant, ta the end, that after ſach viſſeifinB. may give hint ſeiſin of the 
Kent, this leiten Walt not vind the villeiſee, oz he that right hath; kez 
* Can makes it umlawfull. 

Epe zrather leaſes by Fraud, and dyes, the Son knowing of it Co. I. 5.71 bin 
(09 > nat) ſels the Land; in this caſe the Ueridee ſhall avoid thote gas Burrelli caſe, 
ſes, by the ſratute of 27 Eliz 4 ſo it is alſo where the Father leaſes to 
tde won, why alſigrtes franvuletitly, and then ſells the Land. . C1 C0 51. 
32, Ara man dem the Deed of his Anceſtoꝛ, oz pleav a Deed made in tec herz 
ta his Anreftvz, and it is found againlt him, vet he hall not be _ caſe, 


anvant Co.ibid.b.3; 
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but onely amercied, quia de alieno delicto, &c. But if the Tenant 
Defendant plead a falfe Deed made to him, oz deny his own Deed, and 
it is found againſt him, oz if he relicta yerificatione cognoſcit actionem, 
he ſhall be fined foz his falſity, quia certi debemus eſſe de proprio 
facto. * Fl | 
Co.1.8. 127. 33. Where the cuſtome is, that no Fo2raigner ſhall ſell in any.open award ſhop, 
a.t,inthe Shop, in paine to be fined, he is a greater offender that trades there in 
2 _ an inward Shop oz Chamber; foꝛ ſuch places are mez2e dangerous and 
ns cate offenſive then outward Shops, becatiſe they may there uſe deceit, and 
axe not ſubject toſearch : Qui male git odit lucem, & omnia delicta in a- 
perto leviora ſunt. Mes there likewiſe the caſe of the Pzioz of Dunſtable 
to the like purpoſe. 2 eas 


co. l. 3. 134. 34. Ifan Executoz plead pleni adminiftravir, and aſtets be foumd by Execurr, 


Icery Shipleys the Jury in his hands, they ſhall pax the debt, as far as they will anſwer; er. 
calc, but if they come ſhozt, he ſhall anſwer the damages of his own goods, foz 


his falſe Plea. oa ON ed 3 | 
Co. l. 9. 17.b. 35. If a Feme having title of Dower do deceitfully detaine the Keburrer in 
1. in 4s Charters which concerne the Lands, out of which ſhe is to have Dower Dover. 
Bedingfeids 'affigned, that is a good rebutter of the Audion ina Mzit of Dower 
mM 19 zought by her againſt the Beire: 0 te deceiffully, conceale and de⸗ 
2. 3. taine the heire, the Guardian in Chivalry may plead it againſt her in 
bar of her Dower : but he cannot plead detainer of Charters, which 
concerne the heire : becauſe they ſhall not be delivered to him. 
Cos l. 9.20. . 34. The Law will never ſuffer. falſehood ta ſuppzeſſe truth; and Avong, 
b. 4. in the therefoze, if there be Lozd and Tenant by Fealty and Rent, and the Te⸗ | 
caſe of Ayow- nant make a Leaſe foz years, and the L aid diſtraines (when there is no 
7. Rent oz, Services behind) the Cattell at the Menanf, and a vowes upon 
a meere ſtranger, as gis true Tenant, with purpoſe to charge the Plains 
tiff unjuffly : In this caſe; the Leſſee upon ſhewing the whole matter in 
ſpectall, may p2ay in aid of the Leſſoz, and ſhall-thereby compel the 
Loꝛd fo avow upon the Lefſoz, as his true Tenant, and the falſe Avowag 
of the Lozd upon the ſtranger, who is not Tenant, ſhall not annoy 
ye LEE againſt the truth of bis caſe, quia veritas nihil veretur nit 
abſcondi. 1 
Co. l 10. 110. 35. A falſe ſuggeſtion in the Kings Gzant (being the woꝛds of the Void Pura 
2. 2. in Arther Patentee) makes the Patent void: As where the King g2ants — ale lug 
lis caſe. fifteen Acres of Land, as concealed, whereas they being percell ok a? 
Manno, the p2ofits thereof are duely anſwered to the King, though oc- 
cupyed by an Jntrudoz , vet becauſe they are onely detaincd and not con- 
cealed, but ſuggeſted onely to be concealed, the Patent is void: Ao. in 
19 E. 3. tit. grant 58. The King by his Letters Patents gives licence 
fo appꝛopziate the à dvowſon of D. to the Pzioz of C. Quæ quidem advo- 
catio non tenetur de nobis, &c. and in truth the Advowſon was held of 
the Ring, and the licence was held void, foz the Bock ſaith, that the ſug⸗ 
geſtion was falſe: And in 21 E. 4. 48. if the King grant the Pannoꝛ of 
D. &c. Quod quidem manerium ad manus noſtras devenit ratione eſchaet. 
&c. and in truth the Bannoz did not come to the King by eſcheat,in this 
caſe alſo the Gꝛant was void, and the reaſon that Huſſey cheife Juſtice 
there gives is, foʒ that, the falſehood comes of the ſur miſe of the party. 
co. l. 11. 73. 36. A Gzant to the Nueen by the Paſter and Fellowes of Magdeſen The like. 
b. 4. & 74. 2. Colledge in Cambridge, of an Houſe in London rendzing 15 l. per annum 
4. in Magd«- Rent, upon Condition, that ſhe ſhould re-grant it to Benedict Spinola 
per: colleage AYerchant Dinizen, and his heires, was adjudged void, becauſe they 
— made uſe of the Queens Pzerogative to alien the Lands of the Colledge, 
which ther wers pꝛohibited to do by the Statute of 13 Eliz. within which 
Statute the Queen is included: do if one intending to ſell his Land, 
bad by Fraud conveyed it by Deed inrolled to the Nneene, with pt" 
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to deceive the Purchaſoz, and after he ſels the Land ſoz a valuable con- 
ſideration, and makes conteyance acco2dingly, in this caſe,the Purcha- 
ſoz ſhall enjoy the Land againſt the Queen by the Statute of 27 Eliz 4. 
foz albeit the Queen is not excepted, yet the ac being generall, and made 
foz ſuppzeſſing of fraud, ſhall bind the Queen, &c. vide pl. ibid. 35 

37. Jn Trin. 19 H. 8. fo. 12. Br. Remitter i. If one difſeiſe the Diſcon / Pl. Co. 51, 4. 
tinuee in tail by covin, to the intent to enfeoffthe Iſlue in tail within age, in Vim biſß 
who had no knowledge of the covin, he enfeoffs him accoꝛdingly: in this ooo Talboies 
caſe (by the better opinion) the Jie in tail ſhall not be remitted, not- & i010 54 b. 4 
withſtanding his good title, and the onely cauſe hereof is the covinous = 
intent, fo2 covin may alter the matter, where the title is good: ſo if 
my Anceſtoꝛ diſleiſe me, to the intent to make Feoffment with warran⸗ 
ty to bar me: here, albeit the Warranty be made twenty moneths af- 
ter, yet this Warranty begins by Dilleiſin, ſo the intent maketh the act 
to enure otherwiſe then if would do: foz when covin is mixt with the 
truth, it makes all unſavozy : So in Wimbiſh and Talboies caſe in the 
Com. Eliz. Talbois jopning by covin with W. Talbois in being taken by 
nihil dicit, he was to loſe her eſtate by fozce of the Stat. of 11 H. 7. and the 
Iſſue in tail might befoze that Statute falſifie a feined Recovery by 
covin. 

38. The 11 Hl. 7. 20. and all other Statutes made foz the ſappzeſſing Pl. Co. 55, b. 
of fraud ſhall be extended by equity: the woꝛds of the Statute of Marle- 1. ibid. 
bridge cap. 6 are, de his, qui primogenitos & hæredes ſuos infra ætatem 
exiſtentes feoffare ſolent, and vet if the firſt ve dead, and he enfeoff his ſe⸗ 
tond Don, which is his heire, that is within the equity of the Statnte, o2 
if he levy a Fine to him, which is matter of Recozd, that is alſo within 
the equity of the Statute, albeit the Statute ſpeaks of Feoffment: And 
the reaſon is,becauſe covin is alwayes abhozred in our Law,and Statutes 
made foz the ſuppzeſfion thereof, are made foꝛ the publick good, and there⸗ 
foze ſhall be extended by equity: In like manner, 1 H. 7. cap. 1, which 
gives a Wait of Formedon in Remainder againſt the perner of the pꝛo⸗ 
fits,was made foz the ſuppꝛeſſion of covin, foz a Feoffment made to per- . > 
ſons unknown to defraud thoſe that right had, was great covin and deceit Pl. Co. 8 f. b. 
in the Law, and therefo2e a Scire facias to execute a Remainder ſhall !. ry Partridęe 
be maintainable againſt the pernoz of the pꝛofits, as it is adjudged in 14 wy Vir anges 
H. 7. fo. 31. And to theſe Statutes and the like made foz the ſuppreſſion 
of fraud and covin are alwapes to be extended by equity, and to have a fa⸗ 
vourable inter pꝛetation and conſtrudion: And therefoze the Statute of 
32 Hf. 8. cap. 9. ſhall be alſo extended by equity, being ozdatned foz the Co.L 4 
ſuppꝛeſſion of fraud and covin in buying of pꝛetenced titles, ſo that Lea⸗ in bird 5 
ſes foz years as well as higher eſtates ſhall be intended by it. caſe, 

39. The Father Tenant foz life, the Remainder to the Son and 
Heire apparent in tail, Leaſes to A. foz years with intent, that A. ſhould 
enfecff B. unto whom the Father ſhould releaſe with Warranty, all 
which is done accozdingly : This is a Warranty, that commenceth by 
Diletſin , fo2, albeit the Warranty be not made at the time of the Dil⸗ 
ſeiſin (which was upon the Fcoffment to B.) yet (by conſtruction of 
Law) it ſhall be adjudged to be Warranty, that begins by Dileifin by 
reaſon of the pꝛadice and covin betwirt the confederates : foz if the Fa- 
ther had made the Feoffment to B. with Warranty and had dyed, this 
Warranty had'barred the Yeire, &c. vide pl. ibid. | | 

40. Afalſe Verdict is a contradiction in it ſelfe, and ſo odious inthe Co 1:6. pars 
Law, that in an Attaint, Dutlawzy in the Plaintiff cannot be pleaded 1 128. 4. 
in diſability of the perſon. | 

41. The Statute of 3: Eliz. 6. to pzevent Simonie is to be largely ex» Hob. 75. 
pounded, though penall. The King againſt the Biſhop of Norwich. | 
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158. Tus & Frans numquam Cohabitant. 


eo. I. 10. 45, T. The Statute of 14 Eliz. cap. 8. doth nat extend to pꝛeſer be any Recorey 5 
2. 4. in 7en- Reverſion oz Remainder expectant upon an effate taile, o2 where the renn . 
aings his caſe. Tenant foz life is impleaded, and Tenant in tail is vouched; foz, the 
title of the Act is, For avoiding of Recoveries ſuffered by colluſion by 
\Tenant for life, &c. but a Recovery cannot be ſaid to be by colluſion, 
where Tenant in tail is in the Recovery, either Tenant in Fait oz Te, 
nant in Law, as Uouchee; foz the Law (as an incident to his eſtate) 
hath made the Land and all Remainders and Re ver ſtons ſubject to his 
pleaſure, and he hath right and power to bar them all, and Ius & Fraus 
numquam Cohabitant; And therefoze the title of the Ac being, For a- 
veyding of Recoveries by colluſion, &c. it cannat extend to a Recovery, 
where Tenant in tail is party oz pzivy. | 
PL Co. 51. a. 2- When truth is mixed with covin (that wicked hearb) oz covin Truth. Covina! 
2. in wimbiſþ with truth, that conjunction and mixture makes all bitter and anſavo- J 
and Taiboies xp, and goodneſle is perverted into wickedneſſe, foz they cannot continue 
calc, together, no moze then fire and water. 
Dyer. 55.9. , 3. A Uerdict ts ſaid fo be veri dictum, which ought to have truth in ves, pr 
3 H. 83. it, and no ſemblance of fraud o2 partiality to either party; And there, 
foze if a Jury-befoze their agreement, eat oz dzinke at the charge of etther 
of the parties, it is good cauſe of Error to reverſe the Judgement upon 
ſach a Uerdic, foz there cannot be truth in ſuch a Uerdic, which hath 
ſuch a badge of fraud and falſehood, becauſe ſuch pꝛadice implyes partis 
ality and ſuſpition. f 


159. Quando aliquid probibetur fieri, ex diredo prohibetur & 


per obliquum. 


Litt. S. 361. 7. If a Feoffment in fee be made upon Condition, that the Feoffeg 4 Feofinere 
Co. Inſt. pars (hall not enfeoff I. S. oz any of his Yeires oz Iſſues, &c. this is good; fog pon Condi- 
2,223.8, 3. he doth not reſtraine the Feoffee of all his power; howbeit if he enfeoff 1 

I. N. with intent and purpoſe, that he ſhould enfeoff I. S. ſome held, that ut alien; 

it is a bꝛeach of the Condition: So if a Feoffment be made upon Con⸗ 

dition, that the Feoffee ſhall not alien in Mortmaine, this is good, be» 

cauſe ſuch alienation is pꝛohibited by Law, and (regularly) whatſoever 

is pzohibited by Law, may be pꝛohibited by Condition; but (in this 

caſe) if the Feoffee enfeoff I. S. with intent, that he ſhall alien the Land 

in Mortmaine, it ſeemes to be a bzeach of the Condition: In ancient 

Deeds of Fecffment in fee there was uſually this clanſe, Quod licitum fit 

donatorio rem datam dare vel vendere cui voluerit,exceptis viris religioſis 

& Judzis. | 
Co. ibid, 28», 2. Juan Action upon the caſe,the Plaintiff declared foz ſpeaking of 1nnoraie 
2. 3. flanderous wozds (which is tranſitozy) and laid the wozds fo be ſpoken prohibited. 

in London, the Defendant pleaded a Concoꝛd foz ſpeaking of woʒds in all 

the Counties of England, ſave in London, and traverſed the ſpeaking of 

the wozds in London; the Plaintiffin his replication denyed the Con⸗ 

co2d, whereupon the Defendant demurred, and Judge ment was given 

foz the Plaintiff ; foz the Court ſaid, if the Concozd (in that caſe } ſhould 

not be traverſed, it would follow, that by a new and ſubtile invention of 

pleading, an ancient Pzinciple in Law (that foz tranſitozy canſes of 

Action the Plaintiff might alledge the ſame in what place oz County hs 

would) ſhould be ſubverted, which ought not to be ſuffered, and there- 

toꝛe the Judges of both Courts allowed a Traverſe upon a Traverſe in 

that caſe; And the wiſdome of the Judges and Sages of the Law have 

i alwayes 
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"alwayes ſuppꝛeſſed new and oblique inventions in derogation of the coni⸗ 
mon Law: whereupon it is ſaid by the Judges in one Bock (38 E. 3.1.) 
we will not change the Law, which hath been alwayes uſed and another 
ſaith (2 H. 4. 18.) it is better that it be turned to a default, then the 
Law ſhould be changed, oz any innovation made. 
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© - 3. The Father Tenant foz life, the Kemainder fo the Son and Heire Co. l. x. 80.3. 


faranty 


ia betzins by apparent in tail, Leaſes fo A. fo years with purpoſe, that A. ſhould ens 2. Fit Ner- 
piſcifo by an goo B. unto whom the Father ſhould releaſe with Warr«nty, all which rtr caſe. 


alque grant. ig done acco2dingly ; this is a Warranty that begins by Dilſeiſin ; foz 
albeit the Warranty be not made at the time of the Dideiſin (which 
was upon the Feoffment to B.) pet by conftruction of Law it ſhall be ad⸗ 

judged to be Warranty, that begins by Diſſeiſin, this Warranty binds 

not, becauſe of the covin. 7 
que 

er 

kiee Lands, 


Covin! ll nid. 

Statute of the 13 Eliz. 10. and was not helped by the Statute of Confir, 
mation of the 18 Eliz. 2. foz it appeared, that the intent of the Paſter 
and Fellowes was, that they ſhould convey the ſaid Youſe to Benedict. 

Endl, Spinola and his heires; and therefoze that which they could not do de 


directo, they attempt to do ex obliquo, to grant it to the Queen and her 
Succeſſoꝛs, but upon Condition contained in the ſame Gzant, that the 
Nueen within thzee moneths ſhould grant the Youſe to B. Sp. and his 
Heires, ſo as it was by this device endea voured, that the Queen, who 
was the Fountatne of Juſtice, ſhould be made an Jnftrument of injury 
and wzong, and of the violation of a pious and excellent Law, which the 
her ſelfe had made foz the maintenance of Religion, avvancement of 
learning, and ſuſtenance of pooze people. 


place of habitation) obtaine of one John Merite, who was ſeiſed of ten 
Acres of Meadow hol den of the Biſhop of Wincheſter, to have tbe ſaid 
ten Acres of Meadow, fog a place of Hibifation foz them, and becauſe 
Joha Merite could not grant unto them the ten Acres by reaſon of the 
Statute of Mortmaine, by covin contrived betwixt Merite and the Fry- 
ers to cuff the Giſhop of his Seigniozy, Merite (to evade the Statute of 
Mortmaine) grants the ten Acres to the King, his Heirs and Suc⸗ 
celſozs, whereby the Biſhops Seigniozy might be extina, to the end that 
the King ſhould grant them over to the Fryers, which he did accozding⸗ 
iy : Yowbeit, becauſe here there was a pꝛadice betwirt Merite and the 
Fryers to take away the Biſhops Scigniozy, it was adjudged, that the 
Charter ſhould be repealed, and that the Carmelices ſhduld be diſtrained 
fo deltver it to be cancelled. | 


4. The Paſter and Fellowes of Magdalen Colledge in Cambridge, Co. 1. 11. 73. 
grant an Houſe in London to Queen Eliz. upon Condition that ſhe withs b. 1. in Meg- 
in thzee moneths ſhould convey it to Benedict Spinola and his Yeirs, 5 Colledge 
who doth ſo accozdingly; this Gzant of the Colledge is void by the 


In 17 E. 3. fo. 59. The Fryers Carmelites (who had not then any Co. ibid. b. 4; 


1 
* 
* 


6. In Term. Trin: 24. E. z. Rot. 4. in the Exchequer, one Walter Chir- Co. IL. 11. 91. 


nds pur- - 
4 bl "ih ton, the Kings Cuſtomer, had purchaſed certatne Lands with the Kings I dt 
red, — money, and by covin had cauſed the Uenvoz to enfeoff his freinds in fee vonſbixes caſe, 
to dekraud the King, and yet ne vertheleſſe took the Iſſues and p2ofits of 
the Land to his own uſe, and thoſe Lands were by inquiſition returned 
with the values into the Exchequer, and there by Judgement were ſeiſed 
into the Kings hands, untill, & e. foz albeit the eſtate of the Land was np- 
ver in Chirton, yet the taking of the t ſtate in the name of others, and 
in the meane time receiving the profits thereof, was all one, es if he ha 
taken the cffate in his own name, eſpecially in the Kings caſe, and the 
lands being bought with the Kings money. : „ 
udulent 7. One Verney in the 34 H. 6: being in erecution in the Fleet foz di⸗ Dycr 245. 65. 
«ment, pers debts, as alſo foz Fines to the King returned into the Exche. “ Eli. 


quer, cauſed himſelfe to be indicted of Felony ,- with aw intent 
RK KK 2 fa 
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to confclſe it and to have his Clergy, and ſo ta, be out of the tem⸗ 
pozall Law, and then ta have his purgation , and all this with 
purpoſe to defraud his Creditozs, &c. And 7 a Corpus cum cauſa, all 
was removed into the Kings Bench; Yowbeit the King having natice of 
the Fraud, by a pzivy Seale commands the Juſtices to ſtay the Araign⸗ 
ment, & c. | 


160. Redum eft index ſni G. Obliqui. 


Co.1.10, 24, b. 1. In the Caſe of Suttons Hoſpitall ir Edward Coke excuſeth him, Excuſe io 18. 
2. felfe from anſwering the Dbjections in that caſe at large, (being, as he inc: objca,. | 
ſaith,foz the moſt part of no gaeat moment) by pꝛoduting manifeſt and . 
fallible pꝛoofs of the validity of that Jncozpozation „ Alleadging this | 
| Maxime foz the ground thereof, Rectum & index ſui & obliqui. | * 
-Dxer 234. 16, 2. Jn à Formedon in Deſcender, a Fine with Pꝛoclamations levied Formedoa; | 
7. El. in 30 H. $. was pleaved in Bar, and the ine being upon Nal tiel Ne- 
cord, at the day the Tenant had the Rec63d, but in the Paoclamations , 
viz. 3, 6, 7, 8. made in Trin. Terme, the yeare of the King was omit⸗ 
ted; Yowbeit becauſe in Eaſter Terme befoze, and Michaelmas Terme 
after, 30 H. 8. was expꝛeſt, of neceſſit it did follow, that the faid ſorire 
Pzoclamatigns were alla made in the ſame yeare, fo? they being right, 
by confequence the others were right alte; And therenpon it was hely, 
that he had not failed of the Recozd. 


161. It disfavoureth Improbabilities. 


Co info. 1. . 1. If Lands be given ta a man and a woman being nat his wife, and Lands in 
3 Pareto the Meires males of their two bodies, they have an Eſtate Tails, als led. 
Co. l. 10. go. b. beit they be not married at that time, ſo it is alſo, where Lands ars gi- 
I. in Lewpets ven to a man, which hath a wife, and to a woman, which hath a husband, 
caſc, and the Yeires of their two Bodies, they alſo have pzeſently an Eſtate 
Taile foꝛ the poſſibility that they may marry ; But if Lands bo given 
to two Yusbands and their Wives, and to the Peires of their Bo⸗ 
dies begotten, they ſhall have a joynt Eſtate faz life, and ſeverall 
Inheritances, viz The ons Yusband and Wife the ons Poietp, 
and the other Yusband and Nike the other Poiety, and no croſle 
Remainder oz other poſlibilitie ( foz the impzobability thereof) thall be 
allowed in Law, where it is once ſetled and takes effect ; ſo likewiſs if 
Lands be given to a man and two women, and the Peircs of their bodies 
begotten, in this caſe, they have a joynt Eftate foz life, and each of 
them a ſeverall Inheritance, becauſe they cannot have one Jae of their 
bodies, neither ſhall there be by any conſtruction a poſſibility npon a 
poſſibility, (foz the Impꝛobability thereof) viz. that ve Call marry the 
one ſirſt and then the other: The ſame Law it is alſo, when Land is 
given to two men and one woman, and to the heires of their Bodies be⸗ 
| gotten. 
Co. IL z. 51. a 2. A remote poſſibility is never intended by Law ; And therefoge Rem: nien 
8 — - Hoph where A. was Tenant in Taile, Kematnder in Taile to B. B. grants 2 to | 
in Magdalen All his Eſtate to C. foz the life of A. this Gzant is void, becauſe it is inn, 
colledge cale. Poible it ſhould ever take effect; and whereas (in that caſe) it was | 
0.1.1 1. 20. b. objected that A might enter into Religion and be pzofeft, whereupon the 
Gaantee might enter and enjoy the Land, during the naturall life of A. 
it was anſwered and reſolved, That that was a Foꝛraigne poſſibility , 
and not pꝛobable noz imaginable in Law; fog a poſſibility which makes 
a Remainder good, muſt be Potentia propinqua a common poſlibility and 
not Potentia remota ; And therefoze a Remainder will not * Wn a 
i ing 
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thing oz pecſorithatis not in Eſſe, at the time of the Gꝛant made, unleſs 
at the ſame time there be Potentia propinqua, 02a pzegnant pꝛobability 
that it may take effect; as a Remainder g2anted to a Cozpo2ation; not 
in being at the time of the Gzant made, is void, albeit the Co2pozation 
be ereded afterwarvs during the particular Eſtate, becanfe that is Po- 
tentia remota, ànd impzobable; But if a Leaſe be made fo2 life, the Re- 
mainder to the right Heires of J. S. this is good ; fo2 by common poſſi 
bility that IS. may dye, during the life of Tenant fvz life, ano untill he 
vpe, his Yeires are in him; Mowbeit if at the time of the limitation bf 
| tho Remainder, thete be ns ſuch perſon as I. S. bat during the life of Te⸗ 
us | nant fon life I. S. is bozne an byes, his Beir wall never take it, as it is H. 7 13 
a. agzeed in 2 H. 7. 13. So likewiſe in 10 E. 3. 346 upon a Fine levied to R. 10 E. 3. 46. 
be gzants and renders to I. and Florence his Wife foz life, the Remain- 
der to G. the Son of I. in kalle; the Rematnver to the right Beires df 1. 
"| and in truth at the time of the Fine levied I. had not any Son named G. 
w | bat after had iNue named G. and dyed 5 In thts caſe, G. could not take 
the Kemainder in Taile, becauſe he was not bozne at the time of the 
Fine levied, foz when I. had not then any Son named G. the Law doth | 
nat expea that he ſhall have a Son named G. after, foz that is impꝛoba⸗ 
A ble, and Potentia remota, & . | 
(bligacion 3. Debt due by Obligation ſhall be payd by an Executoz befoze a Sta Co. 1. 5. 28. b. 
ble before tyte acknowledged foz the perfozmance of Tovenants, when none of Harriſons caſc. 
ke. them are, oz perhaps will eber de bzoken, but are things in contingency 
& Futuro, and therefoze ſuchj a — 2 „which perad venture will 
never happen, ſhalt not barre pzeſertt and due vebts by Obligation, oz 
other ſpectalties, 
3 4. When a man by Indenture limits Lands to himſelfe foz life, Ke- Co. l. ro. 85 a; 
n ene. minder to another in taile, Kemainver to his right Heirs with power * _— | 
9 to make Leaſes foz Life, Lives, oz Yeares, without any reffraint of 95. le. 
Lives oz Peares, and further to the nſes fo be erp2eft in his laſk Mill, 
oz tothe uſe of ſuch perſon o2 perfons,unto whom he ſhal by his laft Will 
deviſe any Eff ate oꝛ Eſtates thereof : In this caſe, the Eſtate in Taile 
is incontinzen:p, fo2 by thoſe oz the like woꝛds he may dev:ſe the Land to 
any perſon in Taile oz in Fee: And therefoze, becauſe it is very im- 
pꝛobable, that the Eſtate tail may ever take effec , it ſhall not (in this 
caſe )pzeſently veſt by the ſtatute of 27 H.8.but ſhall be ſaid to be in con- 
tingency, fo as, if he by fach power alter not the Eftates ſo limfted, it 
may happen fo take effec, but if otherwiſe, tt will vaniſh and come to 
un F. In Bar to an Avowpy foz Erefpaſſe in 300 acres of common field 777.77" 9 * 
—_ Land, 83 Downe, the Plainti to frame himſelfe a Title alledgeth in 
| his Barr, that A. (from whom he deridep his Cftate ) was ſciſey of the 
ſcite of the Þannez of Dale, whereof the ſaid 3co acres were parcell, and 
this Barr was adjudged inſuffictent fo2 the Impꝛobability, that ſo much 
Land ſhould be parcell of the ſcite 


i 162. Uncertainties, by which the truth may be inveigled. 
niers 


_ to Mn 1. It a man do enfranchiſe a Uillain Cum tota ſequela ſua, that is not Co. Inſt. pars 1. 


ſufficient to enfranchile his childzen bozns befoze, foꝛ the uncertainty of 3.4.4. 
Riires, the wozd Sequela. | - 
2. It a man gives L:ms to one, fo have and hold to him ozhis heirs, co 16.8.6. 7. 
he hath but an Eſtate foz life foʒ the uncertainty; ſoif a man give Land 2zH.6.15. -- 
to two. to have and to hold to them two Et heredibus, omitting Suis, they _ 
have but an Eſtate fo life foz the uncertainty. # 
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Co. ibid. g. a.. 3. To avoid uncertainty, which is commonly the Mother of contenti- Voce : 

por ibid. gn and confuſitm , the Law. doth appzopziate to it ſelfg certaine 20 

1 woꝛds (which may be termed Vocabula artis) to erpzelle diverſe things, 
which cannot ſignificantly be erpzelled by any other wozos, oz by any 
Periphraſis oz tirtumlocution without them, as the wozd Heires foz the 

diſcent of Jnheritance,which doth not only ertend to his immediate heirs 

but to his heires remote, and moſt remote, bozn and to be bozne, Sub qui- 

bus vocabulis, heredibus ſuis, omnes hæredes propinqui,& remoti, nati & 

naſcitari, And Hzredum appellatione veniunt hæredes hæredum in infini- 

tum, ſaith Fleta, lib. 3. cap 8. Do likewiſe, the Law uſeth peculiar woꝛzds 

foz Tenures, Perſons, Dffences, Fozmes of Dziginall Waits, War, 

ranty, Exchange, &c. and all this to pꝛocure certaine expꝛeſſions, and to 

pꝛevent uncertainty foz the reaſon afozeſaid. | 
Co. ibid, 20. 4. If a man give Lands to A. Et hzredibus de corpore ſuo , the Re, a grant yo 

' ; : : id, 

bet. mainderfoB. In forma predicta, this is a good Eſtate Taile to B. fo; 

that the wozds, In forma predicta, do include the other; but if a man let 

Lands to A. foz life, the Remainder to B. in Taile, the Remainder to C. 

In forma predicta, this Remainder is void foz the uncertainty. 

Co. ib. 3 4. b. 1. 5. Jn Dowment Ad oſtium eccleſiæ, to the end it may have cerfainty, Dowment a 
which is the other of quiet and repoſe , and to a vois after contention , n tealſe. 
the Law requireth, that it be done openly, and may be aſſigned in certain 
ty, to be enjoyed diſtinalp by it ſelfe, and not in Common. 

Oo. ibid. 37.2. 6. In all caſes where the demand of Dower is certaine, as in caſe of A HG! 

3. & Co. ibid. Tower Ad oſtum eccleſia, oz Ex aſſenſu patris, There the wife after the doner. 
death of her Hus band may enter; but where the de mand is uncertaine, 
as in Mzits of Dower at the Common Law, there albeit the thing it 
ſelfe be certaine, vet ſhall ſhe not take it without Aſſignment , as if a 
woman bzing a Mzit of Dower of three ſhillings rent, albeit he 
ought to be endowed of one ſhilling, yet cannot ſhe after judge- 
ment diſtraine foz 12 d. befoze Alignment, becauſe the demand was 
uncertain :; So it isif two Tenants in Common be, and the wife of one 
of them bꝛing a Wit of Dower to be endowed of a third part of a moie⸗ 
ty, and have Judgement to recover , yet cannot ſhe enter without aſfign- 

C ©.ibid. 34, b. ment, albeit the Aſſignment cannot give her any certainty, becauſe her 

3. Musbands Tftate wes uncertaine : Soif a woman bzing a Wait of 
Dower of ſix pounds Ren charge, : nd ſhe hath judgement to recover the 
third part, albeit it be certaine, that ſhe (hall have fozty ſhillings, yet the 
cannot viſtrain foz fozty ſhillings, befoze the Sheriff do deliver the ſame 
unto her: It is otherwiſe, where a Mzit demands Land, Kent, oz o⸗ 
ther things in certaine ; foz there the Demandant after Judgement may 
enter and diſtraine befoze any Seiſin delivered to him by the Sheriff up- 

Ca ibid. a5. b. on A Mit of Habere facias ſeifinain, &c. | | 

* 1 7. If a man make a Leaſe fog ſo many yeares as he ſhall live, this is Leaſc yoid, 

voyd fo2 the uncertainty. 
Co ibid. 45. b. 8. If the Parſon of D. make a Leaſe of his Gleab foz ſo many yeares The like. 
+. as he ſhall be Parſon there, this cannot be made certaine by any meanes 

fo2 nothing is moze uncertain then the time of death, Terminus vitz eft 

incertus, & licet nihil certius fit morte, nihil tamen incertius quam hora 

mortilo: But if he make a Leaſe foz three yeares, and ſo from three 

peares to three yeares, ſo long as he ſhall be Parſon, this is a good Leaſe 

fo2 fir peares, if he continue Parſon ſo long, viz. Firſt, foz three yeare, 

and after that fez three yeares, and fcz the reſidue uncertaine. 

9. If A. be to make a Feoffment to B. and C. and their heires with ⸗ Livery. 
ont Deed, and A. makes Livery to B in the abſence of C. in the name 

of both, and fo their heires, this Livery is void to C. becanſe a man be- 

ing abſent, caanot take a Freehold by a Livery , bat by his Atfozney 
lawfully authoziſed by Dced to receive Livery, unleſſe the — 
| . 


Co. ibid. 49. b. 
. and Co, ib. 
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qocertaines 


ene and Di- 
belle uncers 
tune, 


be made by Deed, and then the Livery tb one in the name of both, is 
good, and the reaſon hereof ſeems to be, becauſe the Feoffment being 

made without Letter of Attozney oz Deed, it is uncertatne whether oz 

no he conſented thereunto, which is apparent by his ſealing of the Let- 

ter of Attozney oꝛ Deed of Feoffment. Nofe, That a Deed ſeated may 

be delivered witheut wozys, becauſe there is ſufficient certainty expꝛeſſen 

in the Deed, what is meant by the Delivery; but Livery of Beilin re- 

quireth woꝛds fo erpzeffe it, and alſo Ceremony, to the end it map be cer- 
tainly known what is intended by it; Anda man abſent can neither take 

no2 make Livery without Deed. | | | 

10. A Fine ot ſo many Acres of Land, Peadow,and Paſture, in cer- Co. ibid. 65, 

taine is good, becauſe the quantity of an Acre is certainly known by «, 4. 

the Statute, De terris menſutandis ; but a Fine De una virgata terræ 

thall not be received foz the uncertainty , becauſe it containes in ſome 

places moze, in others lefſe, and therefoze Priſot ſaith well in 35 H. 6. 29. 

— a Plow may till moze Land tn one yeare in one Country, then in 

another. i 

11. There map be a cerfinty in uncertaintp, as if a man hold Co. ibid. 96. 

of his Lozd to fhcere all th, cheepe depaſturing within the Loads 3. 1. & 142. 
Mannoꝛ, this is certaine enough , albeit the Lozd hath ſometimes * 3 

a greater and ſometimes a leſſe number there; foz this uncertainty 

being referred to the Pannoz, which is certain, the Lozd may diſtrain 

fo2 this uncertainty : Powbeit no diſtrelle can be taken fo2 any Ser vi⸗ 

ces, that are not put info certainfy, no2 can be reduced to any cer⸗ 


'fainty, ( foz Id certum eſt quod certum reddi poteſt } becauſe Oportet 


protection 
IKertaune. 


13'zhops cer- 
leite. 


Villain, 


lExrledome 
v Daughrers, 


quod res certa deducatur in judicium, and upon the Abowry Damages 
cannot be recovered foz that, which neither hath certainty, noz can be 
reduced to any certainty. | : | 
12. A Pzotcction, as well moraturæ as profecturæ muff be regularly co, ibid. 130 
to ſome place ont of the Realme of England, and muſt be alſo to ſome b. 4, 
place in certaine, as ſuper ſalva cuſtodia Caliciæ, &c. and not to Carliſle 
oz Wales, which are within the Realme, oz the like, but it may be to 
Ireland oz Scotland, becauſe they are diſtin Ringdomes, oz to Calice, 
Aquitaine, oz the like, but a Pzotection granted to one, &c. untill he re⸗ 
turne from Scotland was in 1 E. 3. 25. diſallowed foz the uncertainty of 
the time; Do likewiſe a Pꝛotedion, Quia moratur ſuper altum mare, 
will not ſerve, not onely becauſe (as ſome think) that Mare non mora- 
tur, oz foz that a great part of the Sea is within the Realme of England, 
but likewiſe foz the uncerfainty of the place, nr 
13. Ik a Biſhop certifte, that another Brſhop hath certified him, that Co. ibid. 134. 
the party, which is his Dioſeſan, is excommunicated, this certificate upon a. 3. 
anothers repozt is not ſafficient foz the uncerfainte, there is the fame 
reaſon alſo of an Hear-ſay in evidence. | 
14. If the Loꝛd make a Leaſe to his Uillain foz life oz years by Deed Licr. S. 207. 
oz without Deed, this is an infranchiſment of the Uillain; but ik he Co. ibid. 138. 
make him a Leaſe at will by Deed oꝛ without Deed, it is no infranchiſe- 
ment, becauſe he hath no certainty of his eſfate, but the Lozd may put 
him out when he will. 3 | 1+. 
15. If an Carle hath his dignity to him and his Yeirs and dyeth, ha / Co. ibid. 165, 
ving illue one onely Daughter, the Dignity ſhall deſcend fo the Daugh, *: 3+ 
ter and to her poſterity, as well as any other Inheritance, as it fell out 
in Sampſon Leonards caſe, who marryed Margaret the onely Siſter and 
Meire of Gregory Fines Iod Dacre of the South, and in the caſe of Wil- 
liam Mo Roſſe; foz im ſuch caſe there can be no uncerfainty, when 
there is but one Daughter, oz Differ ; Yowbeit, where there are moze ' 
Daughters then one, the eldeſt ſhall not have the Dignity and power ot 
the Earle, viz. to be a Counteſſe; but (in ſuch caſe) the Ring, 6 


4 
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the Saveraigne of honoꝛ and dignity,may foz the uncertainty confer the 
dignity upon which of the Daughters he pleaſe ; Yowbeit the Lands 
ſhall be divided betwixt them, as amongſt Parceners, foz they are divi⸗ 
ſivle 1 r : * a pr | 
„ zb 16. Ik a man be bound fo pay twenty pounds at any time during his ; 
1 * a — life at a place tertaine, the Dbligoz cannot tender the money at the = — 
a. 4, when he will, foz then the Dbligee ſhould be bound to perpetuall attens 
dance; and therefoze the Dbligoz in reſpect of the uncertainty of the time 
mult give the Dbligee notice, that on ſuch a day at the place limited, he 
will pay the money, and then the Dbligee muft attend there to receive 
it; foz if the Obligoꝛ then and there tender the money, he ſhall thereby 
ſave the penalty of the Bond foz ever: So likewiſe, if a man make a 
Feoffment in fee upon Contition,that if the Feoffoz at any time during 
bis life pay to the Feoffee twenty pounds at ſuch a place certaine, that 
then, &c, In this caſe alſo the Feoffoz muſt give notice to the Feoffce, 
when he will pay it; foꝛ without ſuch notice, as atoꝛeſaid, the tender will 
not be ſufficient : Alſo if A. be bound to B. Þvith Condition that C. ſhall 
enſecff D. on ſuch a day, C. muff gire nofice thereof to D. and requeſt 
him to be on the Land at the day to receiveFhe Feoffment, and (in ſuch 
caſe) he is bound to ſeek D. and fo gixe him notice : In all which caſes 
it is to be obſerved,that what the contract of the parties leaves uncertain, 
the Law (to pzevent contention) reduceth to a certainty : And there, 
foe (in ſuch caſes) Littletons adviſe is wholeſome councell,viz. Not one⸗ 
Litt. S. 342. ly to limit a certaine place and day, but likewiſe ta ſef down in the Con 
Co. ibid, 212. dition a tertaine time cf the dap, a3 betwixt the houres of two and four,oz 
+ 5: the like: And (indeed) it is good in Convepances to ſet downe every 
thing in certainty and particularity; foz certainty is the mother of qui⸗ 
etneſſe and repoſe and uncertainty the cauſe of variance and contention : 
And therefoze foz the obtaining of the one, and avoyding of the other, 
the beſt meane is in all aſſurances, to take councell of learned and well 
experienced men, and not to truſt oncly (without advice) to a Pꝛeſi⸗ 
den: fo2 as the Rule is centerning the ſtate of a mans body, Nullum me- 
dicamentum is idem omnibus, ſo in the ſtate and aſſurance of a mans 
Lands, Nullum exemplum eſt idem omnibus. 
Co. ibid, 218, 17. A Leaſe is made to a man and a woman foz their lives upon Con- Leiſcon Con: 
2 2. dition, that which of them two (hill marry firſt, that one ſhall have the dirioa to mu- 
fee, thy intermarry ; In this caſe, neither of them ſhall have fee, foz the 
uncertainty. 
Co. ibid. 227. 18. If the Jury give a Uerdic of the whole Zfſue, and of moze, &c., ©... 
2.1, that is ſurpluſage, and ſhall not fay Judgement; foz, utile per inutile Vvecdid. 
non vitiatur, and neceſſary incidents required by Law, the Jury may 
find : Mowbeit, a Uerdic finding matter uncertainly oz ambiguouſly is 
inſufficient,and no Judgement ſhall be given thereupon , as if an Erecu⸗ 
toʒ plead plene adminiſtravit, and Iſſue is joyned thereupon, and the Jury 
finde, that the Defendant hath goods in his hands to be adminiſtred, but 
find not to what value, this is uncertaine and there foze inſufficient : ſo 
a Uerdic,that finds part of the Iſſue, and nothing foz the reſtdue, is inſafs 
ficient fo2 the whole; becanſe they ha ve not tryed the whole Iſſue, where⸗ 
by they are charged: As ik an Infozmation of Intruſion be bꝛought a⸗ 
gainſt one foꝛ intruding into a Peſſuage,and one hundꝛed Acres of land, 
upon the generall Iſſue, the Jury find againſt the Defendant foz the 
Wand, but ſay nothing foz the Youſe, this is infufficient fo2 the whole, 
and ſo it was twice adjudged, viz. N. 25 Eliz. in a Mit of Erroꝛ in the 
Erchequer Chamber inter Brace and the Queene, and M. 28, & 29 Eliz. 
inter Gomerſall and Gomerſall in account in Banco Regis. 
Co. Inſt. pars 19 A Feoffee to the uſe of A. and his Heirs befeze the Statute of 27 uacerraiaij 
1. 271. b. 4. H. 8. f:3 money bargaincth and ſelleth the Land to C. and his * ot an uſe. 
who 


- 482 
* _ 


who hath no notice of the fozmer uſe, vet no uſe palleth by this bar gain and 
ſale;;.fo2 there cannot be two uſes in eſſe of one and the ſame Wand, and 


ſeeing there is no tranſmutation of PoſſeTion by the Ter⸗tenant, the 
fozmer uſe can neither bs extinct noꝛ altered: Andit᷑ there could be two 


uſes ol one and the ſame Land, then could not the Statute of Wes execute 


either of them fo the uncertainty, - 


20. A Wait of Detinue lyeth fa goods deliverey-oz- found, when the c 
Plaintiff-can declare in certain what they are; but if lyeth not fo2 money b. 


out of a Bag oz Cheſt, oz foz Coꝛne out of a Sack, oz the like; becauſe theſe 
cannot be difbinguiſhed from qther monep 63 Coane 3 So likewiſe an 
Action of Detinne lyeth foz Charters, which concerne the Inheritance ot 
Land, if he know them in certaine, and what and they concerne, oz if 
they be in a Bag ſealed, oʒ Cheſt locked, albeit he know not the certainty 
of them; but the Mzitings, oz (at leaſt) the Bag o2 Cheſt he myſt know 
in certaine, otherwiſe that Agian lveth not; And in caſe of a Bag oz 


Cheſt it is good to declare (if he can) of one Mziting in certaine, foz 


then the Defenvant cannot wage his Law, which otherwiſe he may, 
21. In dilatozy Pleas there may be duplicity and multiplicity of di⸗ 
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o. ibid, 296. 
2. | 


Tinct matter, fo2 in their time and plate a man may uſe divers of them, Oo. ibid. 394; 


but in Pleas perpetuall and peremptozy,there ought not to be duplicity * 


oz multiplicity of diſtinct matter to one and the ſame thing, whereunto ſe- 
verall anſwers (admitting each of them to be good) are required, foz that 
is not allowable in Law foz the;uncertainty ; whereof Bracton and Fleta 
ſpeak notably, Sicut Actor una actione debet expediri (ſaltem illa duran- 
te) fic oportet tenentem una exceptione, dum tamen peremptoria (quod 


in dilatorijs non eſt tenendum) quia ſi liceret pluribus uti exceptiqnibus 


n dij 

Nt, Ny 
huiaue. 
bass double 
wi multipli- 
u. 
ktornemenr. 

Con 


lu uncerta ine 


an Uncertain 


peremptorijs ſimul & ſemel, ſicut fieri poterit in,gilagorizs, ſie ſeguetur, 
quod ſi in probatione unius defeceritzad aliam probandam poſſit habere wy 
curſum, quod non eſt permiſſibile yon magis quam aliquem ſe defendere 
duobus bacalis in duello, cum unus zantum ſuffic iat. Vide pl. ibid. per totam 


- 


paginam, for departure, double Plegs, &c. - ++ ,, 


. 


Bract · fo, 5. fo. 
400, Fleta I. 6. 
cap. 35. 


22. If the Lozd firff grant the Services ok his Tenant to ane, and af- Co. ibid. 3 rg; 
terwards by another Deed ok a later date grants the ſame ſervices to ans b. r- 


other; Ja this caſe, if the Tenant attoꝛne to the laſt Gzantee, it makes 
his Gzant good, and albeit he afterwards attoꝛne to the other Gzantee, 
pet cannot that make the firſf Gzant good; becauſe the Atfoznement 
took effec in perfecting the laſt Gꝛant: Howheit (in:the ſame caſe) if the 
Tenant attozn to them both, the Atfoznment is void to both foz the uncer⸗ 
tainty, ſo it a Re ver ſion be granted foz life, and after it is granted to the 
ſame Grantee foz years, and the Tenant attozneth to both the Gꝛants, 
this is alſo void foz the uncertainty : A Fortioxi, if the Loꝛd by one Deed 
grant his Scigniozy to I. Biſhap of London and tp his heirs, and by ano⸗ 
ther Deed tol Bichop of London, and to his @ucceTozs, and the Tenant 
attozne to both Gzants, this Attoznment is void foz both G2ants ; -foz al- 
beit the Gzantee be but one perſon, yet he having ſeverall capacities, and 
the Gzants being ſeverall, the Attoznment is not accozding ta either of 
the Gꝛants, and (by conſequent) void foz the uncertainty, | 


23. If Land be given by Deed to two, to have and to hold to them, & Ca. I. t. 8 5. 2. 
heredibus. it is void fo the inſenſibility and incertainty; And although "+7" Corbets 
it hath a clauſe of Warranty to them and their heires, this ſhall not mae 


the firſt wozds which are incertaine and inſenſible, to be of fozce and 
effec in Law, albeit his intent appeare ; but his intent ought to be decla⸗ 
red by wozds certaine and conſonant to Law, 


24. In an Indenture of bargaine and ſale foz twenty pounds, there Dyer 6. 26 H. 


are divers Covenants, and in the end there are theſe wozds, Ad quas con- 
ventiones perimplendas obligo me in 40 l. &c. Mere, in debt bzought foz 
the 40 l. payment ofthe 201. is no Plea without an Acquitfance ; albcit, 
pzoofe may be made of the payment — = 20 l. pet without an Axquit- 
L tance 


8. 3. 


tante it remaines — — the — — — 1 
and what olher agreements there were 5 2 Spilman, 
Fitzberbert, and Sbelley, and 28 H. 8. 25. accozds, Tamen Quære, fog 
Dyer ſeemes to be of another opinion. ads 
Dyer 14. 73. 25. Jfa Feoffment bs made to four by Deed, Livery to ane is good Livery nity | 
28 H. 8. foz all; It is otherwiſe, if it be without Deed foz the uncertainte. out Decl. 
Dyer 1. 35, 26. A negative pregnant is disfavoured in Law, for the uncertainty, , 3 
28 H. 3. as ina Wait of Entre in conſimili caſu, ſu ppoſing the alienation to be in pregnant. 
fee, the Tenant ſaith, that the Tenant fo2 life did not alien in fee, which 
implies that he did alien, though not in fee; foz notwithtanving that 
Plea, the Tenant foz life might alien foz another life oz in tail,andthere- 
foze no good Plea foz the uncertainty, | 
Dyer 22. b. 27. It a man buy twenty quarters of Gzaine, and is to have them de⸗ No Deiiaue 
138. 28 H. 8. livered at ſuch a plate upon ſuch a day, and the contract is not perfozmed for graine er 
by the Uendoz; In this caſe, the Uendee cannot have an Action of De- mon. 
tinue foz the Gzaine foz the uncertainty ; becanſe one quarter of Gzaine 
cannot be kncwn from another quarter of the ſame Gzaine ; there is the 
I like Law of Coine. 
m_ 6 5.156. 28. An Inqueft remained pro defectu hundredorum, and the Plains Peſeg of jy; 
+0 7-%  tiffs Councell made ſuggeſtion to the Court, that there were no Fress on. 
holvers4n the Yundzed, but all Copy-holers, and Tenants in ancient 
Demoſne, and thereupon pꝛaped Pzocefe, de proxim. hundred. adja- 
cente, & non potuit habere; foz tho Court are nat to beleive the Conn- 
cels ſuggeſtion foʒ the uncertainty thereot, but ought to ha ve it aſcertain- 
© ed hy the returne of the Sheriff, who is a\wozn Dfficer. ; 
Co. l. 1. 84k; 29. M Land be given to A. in tal, the Remainder to B. in fail, with A peryeruty | 
4. in Corbecs other Remainvers over, upon Condition, that if any of theſe hall offer not good, 
caſe, to bar the aid eſtate, his effate hall ceaſe as if he were ngtnrally dead, 
and thon if ſhafl be ty che nert in Reniainder : This is a void P2pbiſo 
foz the unezffainty ; foz Judges right to know the intention of the par⸗ 
ties by certaine and ſenſible wozds, Which are agreeable and confonant 
_ to the rutes of Law. is | | 
Co. I. 1. 155, 30. Aman pellef of certaine Land foz fipxty-yeares in conſideration Leaſes i 
4 3. inthe of a marryage to be had betwixt his Bon and the Daughter of angfher, forcb< wer 
Chedingr ns -Iemileth the Land to his @on for ſeventy years, to begin after his dent), 
eaſe, and after the Welle des, in the cafe the Leaſe is gaod; betanſe, when 
the Landis demifed, Habendum after the death of the Lefſoz fog ſeventy 
years, there was ſufficient certainty,and no apparent uncertainty in the 
Der d, as it was agreed in Locrofts caſe, M. 34. & 35 Eliz. But if a man 
polleft ef Leaſe foz fozty-years y__ to B. ſo many of the veares as 
Wall be behind, tempore mortis ſuæ, this is void fog the uncertafnty, as 
it is agreed in 7 E. 6. Br. Grants 154. and in Pl. Com. 320. b. Si a 
man have a Leaſe foz life by Deed indented with Pꝛopiſo, that if the 
Leſſee dye within firty yeares, that the -Erecutozs of the Lefſee ! n 
have it foz ſo many pears as ſhall be behind at the time of his death. 
is but a Covenant, and not a Leaſe foz the uncertainty : Vide 3, & 4. 
P. & M. Gravenors caſe, Dyer 150. 4. & 22. Aſſ. Pl. 37. 
D. I. 2.3, 31. In debt by P. againſt M. the Defenvant pleads the Bond was tips An uncewi 
Aanſens eale, gn Condition, that P. ſhould enjoy the Land, which de held by Feotkment Plca, 
from M. diſcharged and indeninified, and that M. and his Son ſhould 
perfozme ſuch Aas foz further aſſurance, as by P. ſhould be de viſed; 
and then he pleads further, that he had kept P. difcharged and indemni⸗ 
ſied, and ſealed a releaſe deviſed by P. And this lea was held inſuffitient. 
foz the uncertainty. 1. betauſe it ſhould have ſhewed how the Defendant 
had kept thePlaintiff indemnified, being in the afirmattve, but if he 
had pleaded in the Negative, not damnified, it had been well enough. 2. 
— the Defendant did not ſhew, that the Keleaſe concerned the 
. 32. "If 
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b auncerraine £ 32. If J covenant with you, that in confiveration of Fatherly affec(- Co. l. 1. 154 
menen ro pn, and foz the advancement of my bloud,J will aud ſeiſed to the uſe of 3 . in cl 


id 


huod ſcited, 


lucertaine 
Grant. 


Hor. 


5 caſe. 


uch of my Sons, oz ſuch of my Couſins, as vou will name, upon nomt⸗ 
nation made the uſe ſhall be raiſed, foz here the conſideratiqn is particu , . 
lar and certaine, and the perſon by matter, ex poſt facto, may be made cer 
tuine; but if J fo2 divers confiverations covenant with von, that A will 
ſtand ſeiſed to the uſe of ſuch an one as you ſhall name, here albeit you 
names my Hon o: Couſin, yet no uſe ſhall hereby be rayſed, becauſe foz 
the generalty.and uncertainty this was void ab initio, and no Averment 
Mall make it good 02 reduce it to any certainty, foz the intent of the Co⸗ 
venantoꝛ was as generall and uncertaine as his wozds were: Neither 
can the Covenantoz (in ſuch caſe) reſerve power to make Leaſes foz the 
ſame reaſon. ove 

33. The King oꝛ a common perſon grants omnia illa meſſuagia in te- Co. 1. 2. 33, a; 
nura Johannis Browne ſcituate in Wells; whereas in truth they lye in D. 3- Poddiny- 
in this caſe, the Gꝛant is void foz the uncertainty | tons caſe. 

34. In Error, the Recozd of a Recovery was of the Pannoz of Merle- Co. J. 3. , .- 
ſton cum pertin. and the Wzit of Erroz was to remove a Recovery of The Marqueſie 
the Pannoz of Merlefton in Merleſton cum pertin. this is no good remo⸗ of #inche/ters , 
vall ot the Kecozd foz the uncertainty, becauſe the true Recoꝛd was not e. 
removed, Tamen quære. 


eminderin. 3 5. If A. make a Feoffment to the uſe of B. untill C. ſhall refarne <, , 1 
uningency- from Rome into England, and after ſuch returne from Rome into Eng- 4. in Bonaftons 


land, to remaine over in fee, this Remainder is void foz the contingen⸗ caſe. 
cy and uncertainty, it being altogether uncertaine, whether oz no C. will 
ever returne from Rome into England, foz when a Remainder is limi⸗ 

ted to take effect upon the doing of an Act, which Ag ſhall be the determi⸗ 
nation of the particular effate ; here if the Act depend upon a caſualty 

oz 4 meere uncertainty whether it will ever happen oz no, in ſuch caſe 

the Remainder depends upon an uncertainty and in contingency, and 
therefoze ſhall not veſt pꝛeſently. | 


1 nor. 36. If the Bing grant to one and his heires, bona & Catalla felonum Co. I. 3. 32.b. 


* 


Dower; 


when two are talking together of I. S. and one of them {aith, he is a noto- 


& fugitivorum,oz utlagorum fines amerciamenta, &e. within ſuch a Town 3. Butler and 
93 Mannoz; In this caſe he cannot deviſe them to another, noz leave *. ker caſe. 
them to deſcend foz a third part accozding to the Statutes of 32, & 34H. 

8. of Wills, becauſe the yearly value of ſuch Yerevitaments is altoge - 

ther uncertaine, and thereloꝛe they are uſually called caſualcies. 

37. If Lands be conveyed to a Feme befoze marriage foz part of her Ca I. 4.3.2.7; 
joynture, and after marriage moze Land is conveyed unto her foz E . 
full jopnture, and in ſatisfadion of all her Dower, and after the Baron 
dyes; in this caſe, if the on waive the Land conveyed unto Her after 
marriage, ſhe ſhall have the Land conveyed unto her befoze the cover- 
ture, and her Dower alſo in the reſivne ; foz Land conveyed to a Feme 
foz part of her joynture,oz in ſatisfaction of part of her Dower, is no bar 
of any part of her Dower foz the uncertainty : So if a Debfoz give to 
the Creditoz an Yozſe oz any other thing in ſatisfaction of part of his 
debt, this ſhall be a bar foz no part thereof foz the uncertainty. 73 

38. In llander, both the perſon aud ſcandalous wozds ought fo be cet- Co. 1 4. 17.5. 
faine and apparent, and not to want an innuendo to make them out, as 8 temes and 

uilech eaſe: 

rious theife; in this caſe, I. S in his count may ſhew, that there was 
ſpeech of him betwirt them, and that the one ſaid of him, He (innuendo 
pred, I. S. is a notorious Theif; foz the Office of an Innuendo is to deſign 
the ſame perſon which was named ia certaiae befoze, and in effect ſtan⸗ 
deth in the place of g. Predict. But an Innuendo cannot make that perſon 
certain which was uncertaine befoze, as it one ſay without any pꝛecedent 
Communication, that one of the Gra of 1.8. (be having divers) 

0 * 2 is 
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is a notozions Felon 3 raitoz, &c. here , foz the nacertainfy of the 
Perſon, no Action lies, and an Innuendo cannot mas it certaine; ſo if 
dne ſay generally, I know one neer about 1. S. who is a notorious Theift, 
and the like: And as an Innuendo cannot make the perſon certain which: 
was untertain befoze , ſo an Innuendo cannet alter the matter oz ſenſe of 
the wozns themſelves, as if one ſpeaking of 1.S. ſaith, He is full of the 
Pocks, here the Plaintiff cannot ſay Innuendo, the French Pocks, fog there- 
by he frives to extend the generall wozvs , The Pocks to the French 
pocks by imagination of an Intent; which was not apparent by any pze- 
cedent wozvs, which the Law will not ſuffer fo the uncertainty ; foz 
it would bs inconvenient , that Actions ſhould be maintained upon a 
meer imagination of an intent, which appears not by the wozys, upan 
which the Action is grounded, but is altogether uncertaine , and ſab, 


jet to _ — 8 * APY 

4.2544 39. The Mueengrants Lotam wam portionem deeimorum, &c. in D. 
— nunc vel nuper in tenura Io. Corbet, and Corbet never had Tithes there, 
caſe. this Gant is void foz the uncertainty in the caſe ofa common perſon , A 


fortiori, in the Queens. | | ut 
Co.1.4.40.b.3 40. In an Jndicment there was this expzeſſion, Unam plagam mor- 
in Tenge talem circiter pectus, and it was adjudged tnſafficient foz the uncertain» 
calc. ty; fozit might be in the neck, in the arme, oz inthe belly, and an Jn 
dictment ought to expꝛeſle in certaine as well in what part the moztall 
wound is, as the depth and bzeadth at it, to the end it may appeare to 
the Court to be moztall ; and becauſe it was ſaid that he dyen De vulderi- 
bus & plagis prædict. and one of them was gacertainly alledged, that 
made the Indiament infuficient as to all. | 

Co. I 4.74. 4. 47. An Inquiſition was thus returned, that the Queens Debtoz was 
in Palmer poſſeſt of a certaine Terme, Pro termino quorundam annorum adhuc 
caſc venturo, and it was adjudged inſufficnt, foz a Terme cannot be erten-s 
ded without ſhewing the commencement and certainty of the Terme, to 
the end that (the Debt being ſatisfied ) the party may have the terme 
againe, if any part thereof ſhall remain, which onght to appeaxe , and 
thereupon the party may have remedy to remove the hanns of the Queen 
oz of any ather perſon, and ſo it was avjuvged M. 32. & 33. Eli. In ſcac- 

Ccarito. T 
Co.1.4. 110. b. 42. Af Land of the yearly value of 20 J. per ann, be given u 
4. adam and gn to fine a Pꝛeiſt to pzay foz Souls, and that the Pꝛʒeiſt ſhall have yearly 
ite : 1.01. thergof foz his Datary, and ſhall diſtribute other ten pounds ta cer. 
in the ſame Cain P902 people; in this caſe by the Statute of 1 R. 5. 14. the King ſhall 
caſe, ſee there Have but the 101. limited to the Pꝛieſt, and not the Land; bhowbelt if 
, alſo 113 a. Sir the ſame Land were given to funde the Pꝛieſt, and faz the maintenance 
bade Reads of 20 po0z men, in this caſe the King ſhall have all the. Land, albett the 
——_ Pzetft hath 10 l. thereof, and the pooz men the other 10 l. And the reaſun 
of this divorlity is, becauſe in the firft cafe there was a good uſe ſeparate 
and diſtind in certain from the ſuperſtitions uſe, but in the other caſe it 
was left altogether untertaine how much the Pzieff, and how much the 
poos2 men ſhould have, and th-refoze in fach caſe the King Mall habe all» 


—_— ale 8 d. deviſed them upon Condition to ſinde an Obit, ſpending thereat ſo 


condi Pl A charitable 
tt and a ſuperſti- 


tious ule, 
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Grant of 
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Indidment 
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43. A man ſeiſed of certaine Mouſes of the vearely value of 4 l. 65: Tue Ihe; 


* 


in Ad. a d much as the deviſees ſhould in their diſcretions think fie, the De viſees er 


Lamb. caſe. pend only upon the Obir, 6s. 8 d. per annum, and it was adjudged that 
the Queen Elizabeth, ſhould ha ve all the houſes , becanſe the appoint- 
ment was uncertain, albeit the imployment was certaine. 


Co1.5.1.2, 4. 44. Judentures of demiſe were ingroffed bearing Date the 26 da of commer 
in (laitons Mays Anno 25, Eliz. to habe and to hold for three years from henceforth, ment of aa 
caſe. and they were delivered at leur a clock in the afternoon upon the 20 day dcncure- 


of June anno przd, In this caſe the Leaſe hall end upon the 19 * 
| | = 


— 


(ble 
xerſtl 


2 


nce⸗ 
an In 


Il Inte- 
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of June in the third yeare ; faz the Law in this computation reſecteth all 
Fradotons and Diviſions of a day fo2 the untertainty, which is alwaies 
the Pother of contention, 

45. An Anthozity may be granted to two, vel cuilibet eorum, as fo Cal. 5. 1g. 21 


ch, leyerall make Livery oz the like ; but an Intereft cannot be ſo granted, as if Sungobies caſe; 


(orenantss 


{iſmarick, 


Ideale 


Au wd. 


No Lapſe, 


A. covenants with two, Et cum quolibet eorum, they cannot ſue ſeveral- 
ly , unleſſe their intereſts were ſeverall; as it a man by Jadenture 
de viſeth Black Acre to A. White Acre to B. and Gzeen Acre fo C. and 
covenants with them, Et quolibet eorum, that he is lawfull owner of 
the laid Acres; in this caſe in reſpec of their ſeverall Intereſts, by the 
wozds, quolibet eorum, the Covenant is made ſeverali ; but if he demiſe 
the acres to them joynely, then the wazds, Cum quolibet eorum are void 
foʒ the nncertainty ;- foz albeit diverſe perſons may bind themſelves, & 
quolibet eorum, and ſo the Obligation ſhalt be joynt oz ſeverall, at the 
election of the Dbligee, yet a man cannot bind himſeite to three, and to 
each of them to make it joynt oz ſeverall at the etedion of ſeverall pers 
ſons fo2 one and the ſame cauſe, fo2 the Court will be in doubt foz which 
ot them to give judgement, which the Law will not ſuffer : As it was 
held in 3 H. 6. 44. where one bacught a Replevin fog one beaſt againft two, 
who made ſeveral avoories, each of them by himſelf in his own right,and 
there (by the adviſe of all the Juffices ) both the Avowries abated foz the 
inconvenience and uncertainty ; becauſe, if both the Iſſues ſhonld have 
been found foz the A vowants, the Court could not have given Judgment 
to them ſeverally of the ſame thing. 1! Fg 

46. It is the duty of a Declaration, fo reduce the. generalty of the Col. 5.35. 4. 3 
Wait into certainty, otherwiſe the ilue will be generall and uncertain, in — 
and (by conſequent) the verdia the like, and then the Jury cannot be | 
attainted, if they happen to give a falſe verdid;... 

47. Where a Biſhop refuſeth ta admit a Clarke, it is not a ſaficient'© 1, 37 b. 
caule to alledge in generall , that he is Schiſmaticus inveteratus, foz that 5% cle 
is cauſa vsga & incerta, but he ought to charge him in particular with | 
— particular Schiſme, and to ſhew how and wherefoze he is a Shil- 
matick. 

48. M. is Baile foz C. in an Action where H. is Plaintiff, H. hath Co l.. Io. H 
Aungement, and Scire facias againſt C. and in his default againtt the Hoes caſe, 


Baile, who pleads the Plaintiffs reteaſe befoze Judgement, this is held 


an inſufficient plea, becanſe a certain duty with a Condition ſubſequent 
may be releaſed, as an Obligation; not an uncertain duty with a cons 
dition pzecedent befoze the time, becanſe the debt and damages are uns 
certaine. See alſo Co. l. 10. 5 1. a. 1. in Lampets caſe. 

49. The Plaintiff and Defendant ſubmit themſelves to the Arbitre⸗ 222 : 
ment of A. who awards that the Defendant ſhait enter into Bond, that n caſe; 
the Plainti@ and his wiſe ſhall enjoy ſach Land quietly ; This is a void 
award, becauſe of the nncertainty of the ſumm in the Bond, which ought 
to be (at leaſt) to the value of the Land, alſo the award is void as ts the 
Feme, betauſe ſhee is a ſtranger to the ſubmiſtion. | 

30. A Patron is nat bound any way to take notice of a Laps foz the Cc.1.5. 29. b. 
Incumbents not reading the Articles accezving to the Statuts of 13 E- 1. in Greens 
liz. 12. but from the D2dinary himſelfe, and no laps will incurr if that calc, | 
be not done, and ſuch notice onght to be certaine and particular, any 
therefoze it is not ſufficient foꝛ the Oʒdinarꝝ in ſuch caſe to give notice, 
that the Pꝛeſentee hath not read the Articles and ſabſcribed, generally; 
but he ought particularly to infaꝛme fhe Patron, that he hach nat reav 
the Articles, &c. foz which default he is depzived, and that theren pon it 
belongs to the Patron to pzeſent, foz Notitia dicitur a noſcendo, and Ex 
vi termin. it onght to be ſpeciall and certaine, foz Notitia non. debet 
claudicare. | If 

Fr. 
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Co. I. 3 5. b. 1. 51. If one let the Pannoz of D. to I. S. fo ſa many yeares, as I. N. 8 
ä — * 1 of in the Mannoꝛ of S. and he hath ten years in it. ſuch Term ſhall I. S you — 
in the Mannoꝛ of D. ſo it᷑ a Leaſe be made to another during the minozity 
of J. S. and he is of the age of ten veares, this is a good Leaſe foz 11 years, 
if I. S. ſo long live, becauſe ſuch Leaſes have a certaine commencement 
and a certaine end; but if the wife of I. S. be great with childe, and a 
Leaſe be made untill the iſſue in ventre ſa mere, ſhall teme to full age, 
this is no good Leaſe-foz the uncertainty ; foz at the time when the Leaſe 
is to take effect, it is uncertain when the child wilt be bozne, and ( by 
conſequent)the commencement,continuance,and-end,of that Leaſe is un⸗ 
certaine, and therefoze void: So ik a man let Land of the value of 208. 
per annum, untill 21.1: be tevied of the Aſcues and pzofits, without Li- 
verp, this is but a Leaſe at Mill foz the untertainty, tos it is not certain 
that the Land will hold to be every yeare of one and the ſame pearelp va⸗ 
le, vid. plus ibidem. | dil 
52. Vide Max. 36. 1. | 
Co.16.60.2,3. 33 · Common by reaſon of Commonancy is againſt reaſon, foz ſach a Common ſo, 
Gatewards Common is franſitozy and utterly uncertaine, becauſe it followes the <ommonaccy 
caſe. perſon and that foʒ no certain time ozeftate, but only during his inha- 
| bitancy,which kind of Intereſt the law will not ſaffer,foz cuſtom ought 
fo extend to that which hath certainty and continuance. 
Co. l. 8. St. b. 34. A Bithop certifies in generall, that I. S. is excommunicafe , this Excommui. 
Trelops caſe, is not good fa the uncertainty , foz he ought to certiſte the particular n. 
cauſe in certaine, wherefoze he was ercommunicate. 
Co-1.8.91.9:4, 53. At Land be deviſed to I. S. upon condition that he ſuffers his Ex- p. Ie 
Fraxces caſe. gcutozs to carry away his goods, diſturbance by Parol is no bzeach of the ; 
Condition, but the heir that claimes intereſt muſt alledge ſome ſpeci- 
all diſturbance in certaine by ſome ac done, as by ſhutting the dooꝛs up- 
on them; laying hands upon them, o2 the like, whereunto the other party 
map make a certatine anſwer, and whereupon a certain iſue .mey be ta- 
ken, whereof the Jury may enquire, and the Court may judge whether 
it be a ſufficient bzeach of the Proviſo oz no. 
Co1.3.121.a, 36. Regularly, thoſe that have power to impoſe Fine and Ampꝛiſon⸗ acer ain 
r. in Doctor ment ( except a Court of Judicature ) ſhall plead the particular canſe plc 
Bonham caſe. in certain wherefoze the party was ſo fined oz impziſoned, and not in a 
generall oz uncertain: manner, becanſe in ſuch Caſes upon an Aicn 
bzonght by the party fined oz impaiſoned, the cauſe is traverſable, as the 
Fine and Impziſonment in Doctoz Bonhams caſe, and the Acts and Dz- 
ders of Commiſſioners of 1Banckrupts; foz they are traverſable , and 
therefoze ought not ts be uncertainly pleaded. | 
col. 8. 135. 2. $7. An Adminiftratoz cannot plead uncertainly and in generall, that The lie. 
4.in Zobn the Inteffate had Bona notabilia ; but he onght to plead them in certain, 
Nedbams calc. fo otherwiſe it will be intended that the Inteſfate had not Bona notabi- 
lia, in ſeverall Dioceſſes. 
Co. l. 8. 155. a. 58. Af a man by Deed gives goods to one of the ſons of I. S who hath di⸗ 
3. in Edw, Al- vers Sons; here, be ſhall not take averment which ſon he meant, foz by 
thams caſe· judgement of Law upon this Deed, this gift is void foꝛ the uncertainty, 
whtth cannot be ſupplyed by averment, Vide 11 E.4.2. 
Co1.9 18.2.2, 39. In Dower, upon plea of detainer of Charters, in bar thereof, the Dcrainerof 
Ann Beding- heir muſt ſhew the certainty of the Charters, oz that they are in a cheſt Chanen. 
feilds caſe, pg box, locked oz ſealed, to the end that a certaine Iſſue may be joyned 
thereupon, and it is not enough to plead detainer of Charters in gene- 
rall, foz that is an inſufficient plea foz the uncertainty,See alſo Co. I. 9. 
110. a. 3. 


Co.. 9. 25.2 2. 60. In the caſe of the Abbot De Strata Mercells, the Defendant pleas Uncertain 
ink he = - ded, Quod pred. Abbas licite habuit bona felonum, &c. And yet ſhewed ple. 
eee. not his caſe in fo certain and ſpeciall manner that the Court might av- 
judge 


the Common Law. 


age whether the Abbot by the Lam had Felons goods oz no; Any 
thereupon his plea was adjudged inſufficiont fo the Uncertainty : Sg 
alſo it is agreed in 22 E. 4. 40. The Load Liſles caſe, where one was 

| boundinan Obligation upon Condition that he ſhould come to B. ſuch a 
* day and ſhew the Dbligee oz his Councill a ſuſtitient diſcharge of an 
Annuity of 405. which he claimed out of two hauſes, &c. And in Debt 

upon this Obligation, the Defendant pleaded, that he came to B. at thi 
pay afozeſaid,and ther offered to thew fo the tiff and his Counstt 
a ſufficient diſcharge, and that they refuſed to ſee it, upon which the 
Plaintiff demurred in Law; Aud it was adjudged that the plea was 
inſufficient, foz the plea enght to have alledged what manner of dil⸗ 
charge in certain he offered to ſhew, viz. a Releaſe, unity of polfeflion,oz 
other matter of diſcharge , whereupon the Court might have adjudged 
whether it had been ſuffictent, oz no. 188 


61. In Raviſhment de Gard, { accozding to the Statute of Weſtm. 2. Co. 9. 74. a, 3: 


35.) The Jurozs found generally , that the Ward was married, and '* Docter H. 
for, that at the time ol his marriage, he was eighteon years old and upwards, ſer t caſe. 
icy &c. and this was adjudged an inlufficient Merdig; betauſe it is not on 


ly thereby lett uncertain who pzocured him to be married, viz. Whether 
the Raviſhoz, a ſcranger, oz the Plaintiff himſelfe, oz that the Ward of 
his own accozd married himlelfe ; but allo it is uncertaine in the time 
th 0 when he was married, whether befoze oz after the Raviſhment ;, And 
| therefoze it is well fayd in 30 E.3. 23. That the Merdict onght to be 
ſuch that the Judges may cleerly pꝛoceed to Judgement, and ( by 
confequent ) ambiguous and uncertaine Uervigs are inſufficient and 
void, as in 40 E. 3. 15. in Debt againff Grecutozs, they plead fully avs 
miniſtred, 8c. the Jurozs finde that they have goods in their hands, but 
do not ſaꝝ to what value, and foz this uncertainty their Uerdic was held 
inſuicient and void, See more authorities, ut ſupra 


* 


r* 


62. A. ſeiſed of the Pannaz of D. levies a Fine to uſes with power of Col. 9. 106. b. 
Ne vacation, upon payment of 40s. ta the Conuſee t being likewile ſeiſed 2 Lady Gre- 


of the Mannoꝛ of S. levies another Fine thereof to the ſame Conuſee, but 2 caſe in 


to other yſes,with like power of Revocation upon payment of 40s. to the 


ſaid Conuſee; Afterwards A. payes 40s. to the Conuſee foz re vocation of 


aſe, 


1g. Podgtts 
e 


all the uſes raiſed upon both the Fines,and this payment was feſt ifred n a | 


wziting under the Deales of the parties; In this caſe none of the uſes are 
revoked, but the Revocation is utterly void foz the uncertainty ; becauſe 
two ſeverall ſumms of 40 s. ſhould have been tendzed, and not one ſumm 
onely, fo2 they were ſeveralFJndentures, and ſeverall Pannoze, and 
could not be ſatisfied by one ſumm, becauſe it was thereby left unter⸗ 
tain, which aſes, and of which Bannoz the Revocation was meant. 


bona, &c. prxterquam bona & cattalla ad valentiam of a certaine ſumme, 
Et non ultra, quæ eiiſdem debitis obligata, & onerabilia exiſtunt, &e. fog 
the firſt plta is inſufficient foz the uncertainty , becauſe the Plaintiff 
cannot reply thereupon, ſo as a certain Iſſue may be taken. | 


the Leſſee is diſſeifed, and the eldeſt Son of JI. S. releaſeth fo the diffeiſoz, 
and after I. S. dyes; In this caſe the Releaſc is voyd foz the uncertainty, 
whether o2 na he ſhal be right heir at the death of his Father: So likewiſe 
in 17 Eliz a man lets to Baron and Feme foz 21 psars, the Remaind:r fo 
the ſurvivoz of them foz 21 yeares,and the Baron grants over this term, 


bere alſo the grant is void foʒ the uncertainty of the perſon, foz albeit of 
a 


63. In debt againſt an Executoz, he ought not to plead, Quod ipſe non Co... 5. 109 b. 
habet, &c. aliqua bona, &c. præter bona, &c. quæ non ſufficiunt ad ſa- 3. #enct Tre- 
tisfacienda debita prediAa; but he ought to plead, Quod non habet, &c. [hams calc. 


rainy of 64. When there is uncertainty in the perſon,to whom a Releaſe oz 04 Co.l.r0.5 1. 2. 
the ber. ther Gzant is made,ſuch Releaſe oz grant cannot be good; And therefoze 22 Lampeis 
if a Leaſe foz life be made, the Remainder fo the right heires of J. S. and 


To 
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all-Chattels reall, which are the Femes, the Baron may diſpoſe, yet in 
this caſe neither the Baron noz Feme had any thing untill the Survi- 
voz, &c. ; | N | 
0.1. 10. 90. 65+ The reaſon why colour is given in a Watt of Entre ſur diſſeiſin ; 
= * Door Wit of Entre in the nature of an Aſſize, an Aſſize, Treſpaſſe, &c is, oz — 
L feilds caſe. that the Law (which pzefers and favours certainty as the mother of 
quiet and repoſe) to the intent that either the Court may adjudge upon 
it, if the Plaintiff demur, oꝛ that a certaine Iſſue may be taken upon a 
certaine point, requires that the Defendant, when he pleads ſuch a ſpe, 
ciall Plea (notwithſtanding which the Plaintiff may have right) chall 
give colour to the Plaintiff, to the end that his Plea ſhould not amount 
to a generall Iſſue, and ſo leave all the matter at large to the Jarozs; 
which would be uncertaine and full of multiplicity and perplexity of 
matter. 
Co.1.10.117. 66. In Treſpaſſe the Plaintiff counts foz damages twenty marks,the 
b. 2. in Rob. Defendant pleads not guilty, the Jurozs tax damages and coſts joyntly Venn 
Pufolds caſe. at twenty two markes; In this caſe the Uerdic cannot ſtand, foz it ap⸗ 
peares not hom much is foꝛ damages, and how much foz coſts; and there⸗ 
foze ” Plaintiff can have Judgement bat foz twenty marks foz the un⸗ 
certainty, | ; 
vc 67. An Ejectione firmæ bzought de omnibus & omnimodis decimis in Uncertaine 
b. 1. in Hen, W. without ſaying garborum, fæni, lavæ, &c. this is not rightly lapd allcgaioo. 
Harpers caſe. foz the uncertainty,becauſe there is no certainty alleadged of the nature 
oz quality of the tithes, whereupon a certaine Judgement may be given, 
oz execution by habere faeias poſſeſſione had; And this alſo appeares in an 
Aſſize bzought,de quadam-portione decimarum, &c. in 7 E. 6. Dyer 84. 
F. N. B. 41.2, - 68. The Biſhop ſhall not cite oz diſtratne any to appeare befoze him Citation: 
to make oath at the pleaſure of the Biſhop againſt the will of him, that 
is ſo ſummoned oꝛ cited; foz ſuch generall citations, which the Biſhops 
make to cite men to appeare befoze them, proſalute anime, without ex- 
pꝛelling any cauſe in ſpectall, are againſt Law, foz which the party 
greived may ſue a pꝛohibition againſt the Biſhop, and thereupon an At⸗ 
tachment, if the pꝛohibition be not obeyed; And ſuch cauſe ought to be | 
onely Patrimontall oꝛ Teſtamentarp. | | 
Plow. 56. 2.1: 69. A War, which is certaine to a common intent, is good; but Re- Aeplicariand 
wimbiſp and plicatiens, Titles. Pleas in Abatement of Waits, and Eſtoppels ought wut be cer 
Tab. is caſc. to contatne Certainty; fez the Law (which is grounded upon reaſon) e 
o2daines, that Replications which make the Iſſue, Qhould be certaine, 
tothe end that neither the Court noꝛ Jurozs (who trie the JCue) ſhould 
be miſled ozenveigled by uncertainty ; and therefoze albeit a man may 
plead in Bar Que eſtate, without ſhewing how he comes by the eſtate, 
vet in a Replication if he plead Que eſtate generally, it is not good, as it 
is held in 2 E. 4. but he ought to ſhew how he comes by the eſtate foz the 
cauſe afozeſaid. 
pl. 65:2. 3 70. Where a Recovery is had of two hundzed Acres, upon occaſion of An uncernuine 
vive and Man. pleading that Recovery, to plead a Recovery of one hundzed Acres, P1cz. 
ning bams caſe, inter alia, is not good foz the uncertainty, as in 22 E. 4. in a Scire facias 
to have execution of two hundzed acres of Land, the Tenant pleads that 
ſince the Scire ſacias ſued, I. S. bzought a Formedon-of one hundzed Acres 
inter alia, and recovered and had execution, Judgement of the UW2it foz 
that parcell, and this Plea was not held good, foz it is not the right 
foʒme of pleading ſuch a Recovery, becauſe a Recovery ought to be cer⸗ 
tainly pleaded to every intent, and theſe wozds inter alia are certaine to 
no intent; but there it is held, that he ought to have pleaded, that J. S. 
bzonght a Formedon of two hundzed Acres, whereof thoſe one hundꝛed 
Acres now in demand are parcell, and hath recovered, and hath had ex- 
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71. The pꝛoteedings of a Suit, the allegations ought fo be cerfaine in P!. 84. a. 47 
one part oz other, accozving to the nature of the Suit, viz. ſometimes in 4 29 


the count, and foz want of certainty it ſhatl abate, as in 3 E. 4. A man 
retained in Yusbandzy baings an Action of debt againſt a P2tozeſſe o: 
his ſalary; and declares, that he was retained with his Pꝛedeceſſoz, ant 
ſhewes not the perſon that retained him, this count abated foz the uncer 
tainty ; foz it might be, that one, who hav not Warranty, retained hin 
foz the Pzedeceſſoz : Sometimes the Count and Mzit alſo may be ges 
nerall without certainty, as in Aſſizes, but there the cerfainty ought to 
be ſhewed by the Replication : ſometimes the Mzit, Count, and Repli⸗ 
cation may be uncertaine, but then the certainty ought to appeare by the 
Uerdia, as in a Quare Impedit, the value appeares not in the Count. 
noz in the Replication, but it will appeare be the Uerdic, foz they ſhall 
aſſeſſe double damages, oz damages by halfe a peare accozding to 

the value of the Church; ſo in a Wait of Ward the Jury ſhall find whe- 

ther the heire be marryed oz not, and ſhall aſſeſſe damages foz if, and yet 

in the Count oz Replication no ſuch matter appeares; So likewiſe in a 

Detinue the value of the goods ſhall appeare by the Uerdict, &c. ſo as 
certainty ought alwayes to appeare to the Court. 


72, In debt upon an Obligation foz perfozmance of Cobenants, Dyer 31. 217. 
whereby the Defendant was bound to do and ſuffer to be done upon re⸗ 28 H. 8. 


queſt, all ſuch things foz the Plaintiffs aſſurance in certaine Lands, as 
ſhould be deviſed by councell; the Defendant ſaith, that he was not re⸗ 
queſted; the Plaintiff replyes, that his councell adviſed, that the De⸗ 
fendant ſhould ſeal a Releaſe, which was required to be done, and that the 
Wefenvant refnſey; to this the Defendant rejoynes and ſatth; that he 
did not refuſe, and that he wis ready to do it: And the Court ſaid, that 
this re-joynder was a full Jeofaile, and therefoze inſufficient foz the un⸗ 
certainty, fo2 that he waved his bar, viz. the requeſt, which he ought to 
have maintained, as fo have ſaid, Quod non fuit requiſitus. 


73. When the right of Fee-ſimple is perpetually by Judgment of Co, tag. pare 
Law in abeyance without any expectation to come in eſſe, there he that 1. 343. a: 3. 


bath the qualified fee, and to many purpoſes is no moze then a bare Te⸗ 
nant fo2 life (concurrentibus hijs, quæ in jure requiruntur) may charge 
92 alien it, as in caſe of a Parſon, Uicar, &c. when the Patron and Oꝛ⸗ 
dinary joyne with him in the Charge oꝛ Gꝛant: foz in thts caſe (at the 
common Law) when all that had an Jafereft in the thing did joyne; 
the Charge o2 Gzant might have been thereby made certaine and infal- 
lible : but where the Fee-ſimple is in Abeyance, and albeit by pollibili⸗ 
ty it may every houre come in eſſe, yet it is altogether uncertaine, when 
oz whether ever oz never that may happen: In ſach taſe; the Fee- 
ſtmple cannot be charged untill it come in eſſe, fo as it may be certain⸗ 
ly charged 02 aliened: As if a Leaſe fo2 life be made, the Remainder fo 
the right Heires of I. S. Here ths Fee⸗ſimple cannot be charged oz ali⸗ 
ened, befo2e I. S. be dead, in caſe I. S. dye, living the Tenant fo2 life 


der vaniſhed and gone, becaule it cannot immevtatly veſt after the death 
of the Tenant foz life. 


74. Upon a ſecond deliverarice the Defendant being a Mido juſti, Dyer 142 57, 
ties by an eſtate foz life, if he ſa long continue a Widow, and averreth ** 3» 4 P. M. 


not, that the is the ſame woman, to whom the effate was made, noz that 
che is fill a Widow, foꝛ which uncertainty, and others concerning the 
place, where the Cattell were taken, the Plaintiff had Judgement &c. 


75. Inquiſicio capta apud D. of Land in S. without ſhewing in what Dyer 208 19. 
County either D. oz S. is, was adjudged inſufficient foz the nncertainty, 3, 4 kla. 


becauſe upon a Traverſe it could not be tryed foz want of the know- 
ledge, where the Venue ſhould be taken. 
P mmm 76. In 


but if the Tenant foꝛ life happen ta dye befaze I. S. then is the Remains 2 378. 
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Dyer 254. b. 76. In debt foz rent arreare, the Plaintiff counts, that his termoz Debt for tent 
1. 9 El. deviſed to the Defendant the terme and dyed, and that the Defendant arreate. 
entred and was polſeſſed, and that foz arreare of rent the Adion accru⸗ 
ed, to this the Defendant demurs, 1. becauſe he hath not alleadged, that 
the De viſoz made Executoꝛs, and that the Defendant entred with their 
agreement: 2. Foz that he ſaith not, vertute cujus legationis, the Des 
fendant was polfeft : foz which uncertainties the Count was adjudge d 
inſufficient ; foz if the Defendant were in of any other eſtate oz title 
then as Allignee of the Leſſee, an Acion of debt lyeth not againft him 
fo2 want of pꝛivity. 
Dyer 264. 39 77. A new Aſſignment was in one Acre, terræ ſive prati in campo New Allien 
9. Eliz, vocat. N. the Defendant pleads not guilty, but foz the uncertainty, whe, went. 
ther Land oz Meadow, and alſo becauſe there was no abuttalls, the Aury 
were diſcharged. 
Hob. 2. 4-78. In an Action upon the caſe by Thomas againſt Axworth, the Slander, 
worths caſe. Wozds were, This is John Thomas his writing, innuendo the Plaintiff, and 
he innuendo, & c. hath forged this Warrant, the Sheriffs Warrant at the Suit 
of M. Hog againſt the Defendant, Innuendo: And in this caſe it was 
held, that the Innuendo would not ſuppozt the Action, the wozd Warrant 
alone being of an uncertaine ſenſe, and the matter of the Action ſhall not 
be enlarged oz afcertained by the Innuendo , as Pox, innuendo, the French 
Pox. Vide Hob. 6. Miles caſe, & 45. Harvies caſe. 
Hob;38, Daw- . 79: An office was found by Commiſltoners after the death of Wil- gg... 
tries caſe, liam Dawtry, whereupon a Melius Inquirendum went fozth and recited, 
but thus, Cum per quandam Inquiſitionem captam apud Chicheſter, &c. 
and doth not ſay, that it was either by Commiſion oz Wait, oz befoze 
whom: and it was held doid fog the uncertainty, and the office alſo, that 
was taken upon the Melius, foz by the Melius it ought to appeare, that 
the firſt office was by warrant, &c. ; | 
Hob. 29, Rich 80. In an Ejectione firmæ the Plaintiff counts of a Meſſuage, &c. kika fm, | 
and Shere. with Appurtenantes called Dizard in Cornewall, to hold foz five years, „t fm | 
the Defendant pleads not guilty, whereupon the Plaintiff had Judge- 
ment; And the Defendant aſignes fozErroz,that the Plaiatiff had not 
ſhewed in what Towne, Pariſh, Hamlet, oz place the Meſſuage lay, but 
in the generall County, and therenpon the Judgement was reverſed in 
the Exchequer Chamber, 13. Jac. foz here was a tryall without a 
Viſne. 
Hob. 90. 81. Vide Hob. go. Keere and Owen upon an Elegit, Erroz foz omits Elegir, 
"ting the Entry ofa clauſe in the Roll, which were expzeſſed in the TW it 
and Refurne. ; 
Hob. 128, Pie 82. Two Infezmations exhibited the ſame day againſt the ſame pare j,;,,,,.iu; 
and Coke. ty fo2 one and the ſame offence, Judgement ſhall be given foz neither, 
foꝛ the uncertainty. Vide Hob. ibid. for ag Intolment of a Deed, & 129. 
Wilton, foz an Amerciament in a Leet. 


163. Imperſonalitas non concludzt nec ligat. 


Co. Inſt. 1. 1. An Eſtoppell ſhall not be ſpoken imperſonally, as to ſay, ut dicitur, An xgogeell 
352. b. 1. Pl. oz the like; but it ought to be a pꝛeciſe affirmation of that which maketh 
Co. 398. 3.1. the Eſtoppell; neither yet doth a recitall conclude any thing, becanſe it 

is no direct affirmation. The Earle of Leyceſters caſe in Plowd. 


164. Generale 
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164. Generale nihil cert; implicat; 


1 If the hing 03.0 comman porſon grant omniaille meſſuagia in tenu- Co. Inſt. 1.33; 
ra h N ſcinnate in W. whereas in truth they lya in D. In this caſe, bee *-;3- Poding- 
daule the grant is generall, and is roffrainod toa cerfaine Tatone, the We. 
Patentes oz Manet Hall not habs any Lands aut oi that Towne, ante 

2. I ons faith to another, that he is per jnred, a that hs hathforſworn ©, , 4. 14. . 
himſelfe in ſuch a Court, ſuch wozds of ſlander ars actionable, fu by „ 
thefs wozps it appears, that ho hath fut himfolfs in a judicial and bib 
peter ding; but if one fay to anether, that he hath a Punnvz, and hath calc. | 
guten it by ſwearing and forfwearing, theſs moos will bears no Action ; 

betauſe thoy ars too generall, and wozes which Hail charge ang with an 

Actian, in which damages ſhall be recovered, ought to have convenient 

certainty : So if one call another Millain, Rogue, Uarlst; oz the like; 

oz tels him that he is foꝛſwoꝛn, ſuch wozds are not actionable,becauſe they 

are accounted woꝛds of heate and paTion; and benignior ſententia in ver- 

bis generalibus ſeu dubijs eſt przferenda ; fog Actions of flander ſhall not 


be maintained by any ffratued canffrucion gz argument, becauſe they 


eee e ee ge 
3. It is not a luſtic on_foz the Biſbop (who refaſeth ta n 1 6 
pzeſent ta a beneffce) to ſay that the Pzeſentee a ene 2 


rall, but he aught ta accuſe him of ſome Dthiſme oz herefie in cer 


the end the Court may conſult; with Divines ta know if u 
Schiſme 83 no, and fhereupin make Judgement whether the oziginall 
n no. eee 1 <, 7. * 

4. When-the Sheriff, Baplicks. oz Ser jeants arraſt one, if is not ſtif- C. 1 6; 55; 3 
ficient fo2 Chem ta ſay in generall waꝛus I arreft you, hut they ought 23 
the arreſt to ſhew al whoſg Suit, out of hat Court, foz what cauſe _ _ 
WE when the Pꝛocelte is returnable ; ta the end that if it be ußpoen 
an Execution, de may pay it and free his perſon from Ampziſanment, 
and if upon a means P2ocelle, sicher ta agree with the party, oz.fo put in 
bail accoading ta Law. | | | 3 
J. An ACigament of Erro2s a generall Aſſignment is uot good, as fo F. N. B. 20. f. 
ſay, in omnibus erratum eff, foz that expzelſeth no certainty , but the 

Fig angbt to be ſpeciall and certaine, as fo ſay, in hoc erratum 
elt, &c. and to ſhew the certainty of the things, and againe to ſay, & in 
boc erratum eft, and to ſhew another thing, & ſic de ſingulis, in which he 
will aCigne Erroꝛs. 


jon, kbivement; 6. Lhe ſubmiſſion ts an award-betwirt A. and B. was generail, viz. Co. 1.8 58.3. 


well 


” 
* 


of all Actions; Domands, &c. And the Award was that A. ſhould pay B. 2484/2965 cale; 
twenty pounds: And in this caſe it mas objected, that it did not appears 
that the matter of the Arbitrement was the matter onely that was be⸗ 
twixt them, becauſe the Cubmiſſion was generall of all Adions, De- 
manns, &c. Anm therefoze if the Arbitrement were nat made of all the 
matters in contraverſie, the award was void ; Yowbeit, the award 
was adjudged good, becauſe when the ſabmiſſion is generall of all As 
«ions; Demanys, &c. Generale nihil certi Implicat, and therefoge it 
Tands well with the generalty of the wozds,that there was but one cauſe 
bepending in controverſie betwixt them- 


Bm mm 2 169. Doloſus 
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165. Doloſus verſatur im generalibus, 


Co. I. 3. 16% 1. P. being indebted to T. in foure hundzed pounds, and to C. in two a | 
b. 4. Twines hundzed pounds, C. bꝛings an Action of debt, P. poſſeſſed of goods io the 1 
calc, value of three hundzed pounds makes a gift to I. in part of payment, by 
the name of all his Goods and Chattells, but continues the PefeCion and 
imployes them to his own uſe, to pzevent the execution of a Fieri facias at 
the Suit of C. Here one of the badges of Fraud alleadged in that Gzant, 
. was,foz that it was generall, viz. of all his Goods, &c, 
Co. 1.5. 57.b. 2. It is not a ſufficient allegation foz a Biihop upon refuſall ofa Clerk S hint 
4. Specors caſe. to ſay in generall, that he is a @chiſmatique,Yeritique,oz the line; but 
he onght to accuſe him of ſome crime, oz Erroꝛ in particular; becauſe if 
ſuch generall allegation ſhall be admitted, Biſhops (at this day) might 
at their pleaſure depꝛive all Patrons of their Pꝛeſentations. Vide 164. 
3. foz Doloſus verſatur, &c. 


166, Variance, 


Co, Inft. 1. 1. A matertall Uariance between a Pzofecion, and the Recozd doth Proredion; 
131.8, 4. avoid it. 
Cs. ibid.53.% 2. If the Tenant do oz ſaffer waſte to be done in Youſes, vet if he re Waſte. 
3. 183: . 1. paire them befoze any Acion bzought, there lyeth no Acion of Waſte a- 
gainſt him: Yowbelt he cannot in ſuch caſe plead Non waſt fait, foʒ by 
reaſon of the Uartance between the Evidence and ſach a Plea, the Jae 
wil be found againſt him; but he muſt plead the ſpeciall matter accoz- 
ding to the truth of his caſe. 1 5 
Co. wid. 282. 3. Jn Battery Not guilty is a good Aſſue, where the Defendant coths Barter 
v. 4. mitted no Batter at all; but regularly (at the common Law) if the 
Defendant hath cauſe of Juſtiſication o2 excuſe, then can he not pleay 
not guilty , fog then upon the Evidence it ſhall be found againft him; 
becauſe by ſuch a Plea he confeſſeth the Battery, and upon the June 
cannot juſtifie it; but he muſt plead the ſpeciall matter, and confeſſe and 
jufkifie the Battery; foz otherwiſe the Uariance of the Evidence from 
his Plea will cauſe the Jury to find him guilty. The like Law is in 
many other caſes ; and therefoze it is a learning neceſſary to be known, 
becauſe the loſſe of many cauſes dependeth therenpon : As in Battery 
if the Defendant can juftifie the ſame to be done of the Plaintiffs 
— aſſault, he muſt plead it ſpectally, and muſt not plead the generall 
ſue. . | 
4. Ja Lreſpaſſe of bzeaking his Cloſe,npon not guilfy he cannot give Treſpaſe - 
in Evidence, that the Beaſts came. thozongh the Plaintiffs Fence, 
which he ought to keep, noꝛ upon the generall Iſſue juſtifie by reaſon ot 
a Rent-charge, Common, 02 the like. N 
Co. ibid. 283: J. In Detinne the Defenvant pleadeth non detinet, in this caſe he Dccinue, 
2.1,  * cannotgive in Evidence that the goods were pawned to him foz monep, 
and that it is not paid, but he ought to plead it: Mawbeit he may give 
in Evidence a gift from the Plaintiff ; foz that pzoveth he detaineth not 
the Plaintiffs goods. | . 
Do, ibid: 6. In Waſte upon the Plea non fecit vaſtum, he may give in Evidence Waſte 
any thing, that pꝛoveth it no Waſte, as by tempeſt, lightning, enemies, 
e2 the like: but he cannot give in Evidence ſuſtiſtable Maſte, as to re⸗ 
paire the Youſe, o2 the like; foz that will cauſe a Uariance between the 
Fvivence and the Iſſue. 55 | 
Co. ibid. & l. 7. It two men be bound in a Bond joyntly, and the one is ſued alone, Joyne Ov 
5. 119. ®be!p- he may plead this matter in Abatement of the M zit, but he cannot plead ligee:. 
deles caſe. on eſt factum , foz it is his Deed, though it be not his ſole —_— = 
| Whelpdales 
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Whelpdales caſe, where a man ma ſafely plead non eſt factum, where | 
not, anv:fazmer books- that treat of that matter, well reconciled} Ves Co. Inſt i. 30. 
alſomoze of this matter Co. Inſt. ubi ſupra, &c.: And here note, that in b 4. 
matter of pleading(to pzevent variance)each party muſt be very circum⸗ 
ſpect in the ozdering thereof, leaſt his Replication depart from his Count . 

oz his Rejoynder fram his Bar, Et fic de cetæris. Likewiſe what is de, 
parture in pleading and what net, See Co. Inſt. 1. 304. per totam paginam 

& pl. Co. 105. b. | LIN 


lime inter . $+ In an Action-upon the caſe Wariance was founh betwirt the wrzif Co.l.5.37. 4. 


nance inter g. There ought not to be any variance bet 


and the Count in the Defendants name, foz in the Count he was nas 1. Biſbeys caſe. 
med George, and in the Wait Chriſtopher, and after, Judgement. foz Black Bs = _ 
the Plaintiff in the Common Place upon a Mzit of Erroz in the K. B. caſe. 
the Judgement was, reverſed by reaſon of that variance; fas the tac 
tute of 18 Eliz.1 4. gives remedy-where there is no Oziginall Mzit, but 
not where there is a Wait and a materiall variance betwixt. the. Wit 


and Count, &c. x Tae 00's a. 
wirt the Dztginall Tait, Co.1.9;74.4.1; 


dell and and the Judgement given thereupon, but the Judgement aunht to be Doctor f/. 
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. ugement 2 


Tl \riance of 
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ſhe like, 
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Inlance inter 
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bene, 
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confozmable to the Dziginall, becauſe it is gronnded thereupon : And ſeyes cafe , 
therefoze in Ravichment of Ward, if the Agiqn be grounded upon the 
Statute of Weſtm. 2.3 5. accozding to the fo2me of the WMzit there pꝛe⸗ 
ſcribed,the Plaintiff cannot have Judgement at the Common Law, but 
the Judgement ought to be contozmable and purſuant fo the Sziginall 
Wizit, which is the Foundation and ground of the Judgement, Vide 
plus ubi ſupra. , a t 5 
10. The Dean and Cannons ol Windſor , were intozpozate by the co. l 10,1157 
Sfatute of 22 E, 4. by this name, The Dean and Tannons of the Kings b. 2. Linne Re- 
free Chappell, ce. And in the Kaigne of P. and M. they made 3 Leale Sele. 
of certain Lands by this name, The Dean and Cännons af che King 1, K 3 Elfe 
and Queens free Chappell, &c. And in an Bjectione firmæ, bought by Hob. 114. 
Wingate againſt Hall, M. 29. and 30. Eliz. the Leaſe foz that variance 
was adjunged void. 92 ? | | erf 2 nei s : | 
11. Merton Colledge in Oxford, was iricozpozate by Ad of Parlia; Co. ibid. 125. 
ment anno 1. M. Per nomen Guardiani & Scholarium Domus five Colle- 4. a. 
gi Scholarium de Merton, &c. And they made a Leaſe, per nomen domus 
ive Collegii de Merton, omitting Scholarium , And in an Ejectione fir- Meat 
mz, H. 30. Eliz. This omiſſion was agreed to be a variance in ſubſtance — 10 
to quaſh the Leaſe ; foz the ſapd Act hath Baptized the Colledge by the B. R. 
name of the Colledge of the Schollars of Merton, and they made the leaſe 
by the name of the Colledge of Merton himſelfe, who, (in triith) was 
the Founder. | . 
| 12, In an Audita querela, variance betwixt the Wit and the Recoad F. x. B. io r. 
Hall cauſe the Mzit to abate. | | : og | 
13. In Debt upon the Statute of 32 H. 8. 9. made again buying pl. Co. 75 b. 4. 
pꝛetenced Titles, &c. That Statute was recited in mL to com Pertridges 
mence.the 28 of Aprill anno 32 H.8. whereas it did begin the 28 of A- Caſe. 
prill anno 31 H. 8. and was contintied by pꝛozogations untill 32 H. S. and 1 
foz that variance the Count was adjudged defeuive. | 
14. In 20 Hf. 6. A man baings a Wzit of Fozger of falſe Weights ; pl ibid. 8 b. 7. 
and the M zit was Diverſa facta & munimenta, &c. and he counts but of 
Deed only, and Per totam curiam, foz that variance the Mzit ſhall as 
—_ —- . eee "uh 
15. Ina Wiit De conſuetudinibus & fervitiis, if the Demandant ſay; r. x B. x5 x. 7: 
De reddibus & arreragiis, &c. Theſe wozds pꝛobe that the Demandant' | 
bimſelfe was ſetſed of the Services, and then ik he count in ſuch a Tait 
of the @eiſtn of his Anceftoz, and not of his own Setfin , foz that vart- 


ance the Wait all abate; | 
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D '85+ © 16. Ede Cozporation of Karon Collevixe was oreded by H. 6.Per tio. A told leaſe 
LPR.” wha Ba 5 & Coltegii Regalis Collegij beaiz Marie de Eaton, &c. Any 
in the time of E. 6. a Leaſe was made by Sir Thomas Smich, and the Fel- 
lowes, Per nomen Præpofiti & ſociorum Collegii Regalisde Eaton, any 
adjudged voiy foz the vartance. © | 
Dyer 191.21. 17. The relia ofa CHEE pleaded a Cuſtome, to have the Ca⸗ "FURY 
2,3Eliz, pyhold during her life after her husbands death, ann upon the e 
the cuſtome appeared to be only Durante viduitate, any n the 
Delendant demurring to the Evidence, Judgement was given againft 
; = 3 | 
Dyer 219. 11. n 18. A man veclares foz the debt of 20 l. upon the ſale of Mess, am Debt. 
5. Eliz. — in 1 1 N — — ow foz the De | 
ndanf, as e had been variance in the things ſold, Tamen Q 
ir there de no vifference, foz the Iſſne is Quod nullum Denarium inde 
debet, —— mrnt-nge ol three ounces, where it weigded but 
two ounces, t LA 1 22 + 45 ; 
Dyer 399.34. 19. Iſis war foyned, that T.Weſt, Miles dominua de la Warre non de- lf, 
13.Eliz, miſit, and in trathhe was then Dominus, but at the time of the demiſe he 
was but Knight, vet it fremed to three Juſtices that the dignity was par, 
cell of the Ifſne, ſo. it could not be found with him, that pleaded his 
Leaſe, 2 Hh ; 
Dyer 332, 14. 20. In an appeal of the death of x 1Bzother againſt I. S. of M. Sc. as Appeal, 
z8.Eliz, pzinctpall, and one F. as accefſozy, whereas the name of the pzincipall 
was TS. The acceſfozy appears and pleads, Nul ciel in rerum natura, as 
I. S. the day of the Wit purchaſed, noz at any time fince ; In this cafe 
the two Cheif Juftices held, That albeit thers were another I. S. in anos 
ther County: if it were not in the fame Counte, where the Town of M 
ts oi it he were dead befoze 22 purchaſed, the Plea ſuficeth; m 
eal rd ie Favorem vitæ, a man might tra verſe the 


$ Return. | | | 
Hob. 38. 21. In Matt, it moze Townes be mentioned in the Declaration then was. 
in the Wzit, where the Waſt is ſuppoſed to be done, the Wait ſhall @/ 
bate. The Earl of Cumberland: le. ä | q 
Hob.118. che 22. Ina Quare linpedit fog the Utcativge ot Leeds, the woe Vaces- Ameninent, 
Biſhop of Yorks riam wü taſerted inffead of Vicariam, and exception being taken theres 
x unto, it was amended by the Curfitor in open Court. 


* 


* 
* 


vide 40.53. 167. Contrariety and Repugnancy. And therefore, Libers Lang 
fue. 


Co. Inſt. i. 97. 1. Af Lands were given fo hold In libera Eleemoſina, reddendo, a 
2, Rent, the Reſervation of the Rent ſeemethto be void, becauſe it is re- 
pugnant and contrary to the fozmer grant, In libera Eleemoſina. | 
Co.t9:9.142.3. 2. A man upon his FeoEment o; Conveyance cannot reſerve to him Proß any 
Jo ſelfe parcell of the annnall pzofits themſetves, as to reſerve the Weftare be reſernh 
dz Yerbage of the Land, oz the like, foz that would be repugnant to the 
* Gzant, Non debet enim eſſe reſervatio, de proficiris ipſis, quia ea conce- 

: duntur, fed de redditu novo extra proficia. | | 
. 3. When in a generall grant the Law doth give two remedies , the Proviſorm®: 
o. ib. 46. a. Szantoʒ may pꝛobine that the Gzantee Mall not oſs one of them, and nant, 

' may leade him to take the other, as upon the Gzant of an annatty, the 
Gzantoz may pzovide, that the Gaantee ſhall not charge his perſon ; but 
where the Gzanfee hath but one Remedy, there that Kemedy cannot bs 
_ by any Proviſo, faz ſuch a Proviſo would be repugnant to the 


Co. ib. : 4. It a man by his Deed granteth a Rent charge out of the Pannoz The ll 
of D. ( wherein the Gzantoz hath nothing) with a Proviſo that it _ 
| no 
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cadixion re- 6. Ak a man give Lands fo another, and fo the Yeires males of his Co.ib.164 a.3; 


. 


ſhe like, 


Deviſes Re- 


kale, kee. 


Clurtells. 


Leimiory in 
Rent, Rc 


Ar. 167. the Common Law. 619 


not charge his perſon ; Here, albeit the Ne pugnancy doth not appear in 
the Deed, vet the Proviſo taketh away the whole effec of the Gaant, and 
therefoze is (in Judgement of Law) repugnant, foz upon the matter it 
is — a Gzant of an Annuity, p2ovided that it ſhall not charge his 
per lon. | 

5. If a man by his Deed grant a Rent-charge out of Land, pꝛovided Co. ib. a. 4. 
that itſhall not charge the Land; Here, albeit the Gzantee hath a dou⸗ 
ble Romedy, as above is ſayd exain. 3. yet the Pcoviſo is repugnant, be- 
cauſe the Land is expzefſely charged with the Rent, but the Mzit of u⸗ 
nity is but implyed in the Gꝛant, and therefoze that may be refrained 
without any repugnancy, and ſuEticient Remedy beſides left foz the 
Grantee, | 
bodp, upon Condition that if he dye without heire female of his body, that 

then the Donoz ſhall re-eater, this Condition is utterly void; foz he can- 

not have an heir Female, ſo long as he hath an heir male. 

7. If a man make a Feoffment in Fee upon Condition that ho ſhall Co. ib. 206. b. 
not alien, this Condition is repugnant and againſt Law, and the Ettate 3. 122.04. 
of the Feoffee is abſolute : But if the Feoffee be bound in a Bond, that Lit. 5.360. 
the Feoffee and his Veirs ſhall not alien, this is good; foz he may not⸗ 
withſtanding alien, if he will fozfeit his bond that he himſelf hath made: 

Do it is alſo if a man make a Feoffment in Fee upon Condition that the 
Feoffee ſhall not take the pzofits of the Land, this Condition is re pug⸗ 
nant, and againſt Law, and the Eſtate conveyed is abſolute: But, a Wond 
with a condition that the Feoffee ſhall not take the p2ofits of the Land, 
is good. Af a man be bound with Condition to enfeoff his wife, the Con⸗ 
dition is void and againſt Law; becauſe it is againſt a Maxime of Law, 
pet ſuch a Bond is good : ſs if he be bound to pay his wife money, that is 
good alſo, Et fic de ſimilibus, whereof there be plentifull Authozityes in 
dux Bookes. | 
8. Ik a man deviſe Land upon Condition, that the De viſee ſhall not Co.ibid. 22 4; 
alien, the Condition is void; And ſo it is ofa Gzant, Releaſe, Confirs a . 
mation, oꝛ any other Conveyance, whereby a Fee-ſimple doth paſſe, foz 
it is abſurd and repugnant to reaſon, that he, who hath no poſſibility to 
have the Land revert to him, ſhould reftraine the Feoffee, De viſee, oz 
Grantee, in Fee⸗ſimple, of all his power fo alien. 

9: If a man be poſſeſt of a Leaſe foz yeares, oz of an Youſe, oz of any Co.ibidem, 
other Chattell, reall oz perſonall, and give oz ſell hiz whole Intereſt oz | 
Pꝛopertꝝ therein, upon Condition that the Donee oz Uendee ſhall not 
alien the ſame, this is a void Condition; becauſe his whole Jntercft and 
Pzoperty is out of him, ſo as he hath no poſſibility of a Reverter, and it 
is alſo againft Trade and Traffick, and bargaining and contracting be⸗ 
twixt man and man. Iniquum eſt ingenius hominibus non eſſe liberam re- 
rum ſuarum alienationem: Again, Rerum ſaarum quilibet eſt moderator 
& arbiter : Take alſo this Rule, Regulariter non valet pactum de re mea 
non alienanda. ; 

10. Af a man be ſeiſed of a Seigniozy, Rent, Avbowſon, Common, oz Co.ib.a.3. 
any other Inheritance that lyeth in Gzant, and by his Deed granteth the 
ſame to a man and to his Heires, upon Condition that he ſhall not alien, 
this Condition is alſo void fo2 the repugnancy: Yowbeit ſome have ſayd, 

that a man may grant a Rent charge newly created dut of Lands to a 
man and his Heires upon ſuch a Condition, and that in ſuch caſe it Hall 
be good, becanſe the Rent is ot his own Creation, bat this is againſt the 
reaſon and opinion of Littleton ( Se. 360.) and alſo againf the height 
and parity of a Fee ſimple : Bowbeit, the examples afozeſaidare tobe 


Condition underſtood of Conditions annexed to the Gꝛant o2 Sale it ſelf, in reſpect 


e refuznant of the Re pugnancp, and not to any collaterall thing; As if A, be _—_ 
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4 
of Black acre in fee, and B. enfeoffeth him of white Acre, upon Convict, 
on that A. ſhall not alten black acre, the Condition is good, becauſe the 
Condition is annexed to other Land, and ouTeth not the Feoffee of his 
power to alien the Land, whereof the Feoffment is made, and ſo no Re- 
pugnancy to the State paſſed by the Feoffment , And lo it is of gifts 
oz Sales, of Chattells reall oz perſonall : Again, A man befoze the Sta⸗ 
tnte of Quia Emptores terrarum, might have made a Feoffment in 
Fee, and added further, that if hee oz his Yeires did alien without K i⸗ 
cence, that then he ſhould pay a Fine, this had been good: And it is (aid, 
that then the Lozd might have reffrained the Altenation of his Tenant 
by Condition, becauſe the Lo2d had a poſſibility of Reverter, & ſo it is in 
| the Kings caſe at this day, becauſe he may reſerve a Tenure to himſelf. 
Co.ib.223.b4. 11, At a gift in Taile be made upon Condition, that the Donee, c.  ., 
Co..10.38. Gall not alien, this Condition ts good toſome intents, and voidto ather q9"s n- 
9 ſome; fo2 as to all thoſe alienations, which amount to any diſcontinu- grant of an . 
Co. l. f. 40. Sir ance of the Eſtate Taile, (as Littleton ſpeaketh, Sect. 362.) 02 are a- ſtate in tale. 
Ant bom Mild- ga inſt the Statute of Weſtminſter 2. the Condition is g90d without que⸗ 
mages cale. ſtion but as to a common Recovery, the Condition is vopd, becauſe 
this is no diſcontinuance but a Bar, and this conimon Recovery is not 
reſtrained by the ſaid Statute of Weſtminſter 2. and therefoze ſuch a 
Condition is repugnant to the Eſtate Taile ; foz it is to be obſerved, 
That to this Eſtate Taile there be diverſe incidents, Firſt, To be 
diſ))uniſhable of Maſt. Secondly, The Wife of the Donee in Tails 
ſhall be endowed. Thirdly , That the Yusband of the Feme 
Donee after Iſſue ſhall be Tenant by the Curteſie» Fourthly, That 
Tenant in Taile may ſuffer a common Recovery : And therefoze if a 
man make a gift in Taile upon condition to reſtraine him of any of theſe 
incidents, the condition is repugnant and void in Law: And it is far- 
ther to be obſerved, That a collaterall Warranty oz lineall without aſ⸗ 
ſets in reſpect of the recompence is not reſtrained by the Statute De do- 
nis, no moze is a common Recovery in reſpec of the intended recom 
pence : And Littleton ubi ſupra, to the intent to exclude the Common 
Recovery, ſaith, Tiel alienation & diſcontinuance, joyning them toge- 
ther, 
Inſt. pars 1. Co. 12. JIfa man befoze the @fatute Do donis, had made a gift to a man, 
224.2. 3, and to the Heires of his Body, upon Condition, that after Iſſue he 
ſhould not ha ve power ko ſell, this Condition had beene repugnant and 
void; Pari ratione, after the Statute a man makes a gift in Taile, the 
Law, Tacite, gives him power to ſuffer a common Recovery, therefoze 
to add a Tonvition, chat he ſhall have no power to ſuffer a common Reco- 
very, is repugnant and void. 
Co. ibidem. 13. Ik a man make a Feoffment to Waron and Feme in Fee, upon Feoffment to 
Condition that they ſhall not alien, to ſome intent this is good, and to Beroniand 
ſome other intent it is void, foz to reſtraine an alienation by Feoffment, eme. 
oz alienation by Deed, it is good; becauſe ſuch an alienation is toztions 
and voidable : But to reſtraine their alienation by Fine is repugnant 
and void, becauſe it is la wfull and unavoidable. | 
ö 14. It is ſapd, that if a man enfeoff an Jnfant in Fee, upon condition, Infant. 
Co. ibid. that he ſhall not alien, this is good to reſtraine alienations during his 
minozity, but not after his full age. 5 
HP 15. It is likewiſe ſayd, that a man by Licence may give Land fo a t. Corp 
1 Biſhop, and his Succeſſozs, oz to an Abbot and his Succeſloza, and add a 
Condition to it, that they ſhall not without the conſent of their Chapter 
oz Covent alien, becauſe it was intended a Mortmain, that is, that it ſhould 
foʒ ever continue in that Sea oz Youſe,foz that they had it En autor droit, 
fo2 religious and good dſes : And note, That whatſoc ver is pꝛohibited by 
the intent of any Ac of Parliament, map be pꝛohibited by Condition, and 
ſhall canſe no re pugnancp. 16. 


— 
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confirmation. 


16. A Difſeiſoz makes a Leaſe foz one hundzed years, and the Wil, Co, ibid, 2977 
ſeiſee confirmes the effate of the Leſſee foz fifty of thoſe years, this is a a 
confirmation of the whole terme, foz when he had once confirmed the 
Leſſees effate, the whote effats was thereby confirmed, and therefoze af- 
terwards to limit the terme to fifty years onely, when the whole terme 
was confirmed befoze , is repugnant and void; but the Confirmation 
onght to have been bf the Land foz part of the terme; ſo likewiſe might 
the Diſſeiſce confirme part of the Land fo part of the terme, &c. Vide 
infra 32. | | 

17. In a Deed 02 other Conveyance of Land, when the Habendum Co. ibid, 29g: 
doth either agree in ſubſtance with the Pzemilfles, o2 enlarge them, the 
Habendum is good, but when it abꝛidgeth the Pzemiſſes, it is repugnant 
and void. Vide Dyer 272. 30. | 1 

18. John de Marre made a Charter to John de Burford of Fee⸗ſimple Co. ibid. 217. 
and the ſame day it was tovenanted between them, that John de Burford b. 3. 12 E. 2. 
ſhould hold the ſame Tenements foz eight years, and if Jo. de Marre did Voucher 265. 
not pay to Jo. de Burford one hundzed markes at the end of the terme, that 
then the Land ſhould remaine to Jo. de Burford and his heires: In this 
caſe, the ſubſequent Covenant was tepugnant and boid; foz fir it, the 
Charter of the Fee-ſimple was abſelute, and the Covenant being made 
after the Charter, could neither alter the abſolute Charter, noz upon a 
Condition pzecedent give him a Fee-ſimple, that had a Fee-fimple be⸗ 


DE. f Z | 
kiringRes 19. I. S. being ſeiſed of certaine Land in Fee, the ſame Land is given Co: 1. 1. 47. «; 


by Act of Parliament to the King in Fee, ſaving the Eſtates, Rights, ia Alu mood 
&c. of all perſons, In this caſe, the Eſtate of 1.5 (the owner of the <a'«- 

Land) is not ſaved; foz that would be repugnant, and make the expzeſſe 

gift void, and vaine. ' 


ae Parlia- 20. It appeares in our Books, that a ſaving in an Ad of Parlia- C. 1. . 4710 
2 * ment, which is repugnant to the body of the Act is void, as in Plowdens 4ʃton woods 


Commentaries fol. 563. b. where the ſuppoſed Attainder of the Duke of caſe. 
Norfolke was by Ad of Parliament in primo Mariz declared to be void 
and null, ab initio, ſaving the Eftates and Leaſes made by E. 6. This 
ſaving was void, foz when the Attainver was declared to be void, the ſaty 
ſaving was againf the body of the Ac, and therefoze repugnant and void. 

21. It is enacted by the Statute of 31 H. 8. cap. 1 3. that all Houſes of 
Religion, and their Poſſeſſions t hen oz afterwards to be diſſol ved ſhall Co. ibid. a: 3; 
be the Rings in the ſame eſtate and condition. as they were at the time 
of the making of the ſaid Ac, ſaving to all ſtrangers their Intereſts, &c. 
After the ſaid Act the Abbot of Ramſey grants the next a vopdance ot a 
Church of his Patronage, and ater the Abbey is difolved; and it was 
adjudged (Mich. 6. & 7. Eliz. Dyer 231.) that the Gzant was void, and 
the ſaving repugnant to the body of the Act, foꝛ if the Avvowſon were in 
the King in the ſame eſtate and condition, as it was at the time of the 
making of the Ac, then a Gzant made after cannot be ſaved, 4 

22. If Land eſcheat to the King by Fozfeiture of Treaſon, and after 50 1 | 
this Landis given to another by Act of Parliament, ſaving to all others Ki Wa * 
their Rents, Services, &c. This ſaving is repugnant and void,foz they poybams caſe. 
were extinct by the Fozfeiture, 14 Eliz. Dyer 313. | 

23. By the Statute of 1 E. 6. of Chanteries, all Services, Rents, Co. laſt, ibid; 
c. are ſaved, yet this ſaving as to Services is repugnant and void, faz 3. 4. 
the King cannot hold of any, as it is held 14 Eliz. Dyer 313. 4. 3 

24. In the caſe of Alton Woods, the Pannoz of Abborreſley being Coibid. 
er pꝛeſſely given fo the King; by the Statute of 28 H. 8. the generall ſa , * 1. 
ving cannot extend to ſave the eſtate, &c. of him, that was ſeiſed of the 
Land, foz that would be re pugnant to the body of the Act, and would 
make the Aa vaine and idle. N FR 

nnn 1. 
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Cod. 1. 84.3. 3. 25. C. covenants to ſtand ſeiſed to his aton uſe foz life, the Nemainder Perpetulea 
Torbers caſe. ta R. in tail, the Remainder to A. in tail, &c, upon this Condition oz : 
Co. 1. 6. 40 Þ- Proviſo,tha: if auy of theſe Wal reſolve ta bar the ſaid a tate. that then his 
Aida, eſtate Qall ceaſe, as if he were naturally dead, and be to the next Ne, 
caſe. mainder; Yere, this Proviſo is repugnant and againſt Law, faz an e- 
{tate taile cannot ceaſe by the onely death of the Menant in tail, but by 
his death without-Jfye, and death naturall oz civill is requiſite to every 
Deſcent, Reverſion, oz Remainder upon the determination of an eftate 
taile. Vide pl. ibid. | 
Co: ibid. b. 33 26. In 8 Aſſiſ. Pl. 33. A man gives Wand to Mary and Joban his Joynt este 
| Siſters, Et hæredibus de corporibus earum legitime procreatis (whereby repugnant, 
they bad a joynt effate fo; life, and ſeverall Anheritances) and the 
Tons; (intending that neither of them ſhould bzeake the Jopnture, 
but that the Survivoz ſhould have all, per jus accreſcendi) added this 
clauſe, Sub hac forma quod illa quz illarum diutius vixexit tenebit ter- 
ram illam integram, Yowbeit, in as much as his intent is contrary to 
Law, if the Joynture were ſevered by Fine levyed, the Bur vi vag 
ſhall not have the part ſo ſevered by the laid clauſs , which he hay (g 
inſerted of his owne cenceit and imagination repugnant to Law any 
reaſon. ; 
Co. ibid, b. 4. 27. Jn Plefintons caſein 6 R. 2. (which ſee tit. Quid juris clamat, Condition : 
20.) A man makes a Leaſe upon Condition, that if the Leſſog grants pugnant. 
the Reverſion, that then the Weſſce ſhall have fee; In this caſe, if the 
Lefſo2crant the Reverſion by Fine, the Leſſee ſhall not have fee, foz 
the Condition is repugnant and void. Vide Pl. Com. 32. a. 4. Colthirſt 
and Beviſh. 
Co. I. 15 176. 38. When an uſe is raiſed in conſiveration of Fatherly love, &c. with pro repup 
b. 1. Mildmayes a Proviſo to make Leaſes, the Proviſo is repugnant and void; beeauſe nant. | 
caſe. when the Judenture is once ſealed and delivered, his power of making 
f Leaſes is taken away :. it is otherwiſe where ules are raiſed upon a 
Fine, Recovery, oz Feoffment, fo2 there needs no conſideration. 
Co. I. 2.23.b. 29. In Baldwins caſe in the 2 Report, theſe Reſolutions were agreed Premiſes 1nd 
1 Baldwins fg, Law; 1. As to things which take their eſſence and effec by the De⸗ Habendun 
pa livery of the Deed without other ceremony, and which lye in Gzant, u. 
when there is variance between the Pꝛemiſſes and the Habendum; Jn 
Cach caſe, the eſtate which ſo paſſeth by the Delivery of the Deed, and is 
moſt advantagious to the Gzantee ſhall land, and the other ſhall be void 
foz the repugnancy ; So ifa man grants rent on Condition, &c. out of 
his Land by the Pꝛemiſſes of the Deed to a man and his Þeirs, Haben« 
dum to the Gꝛantee foz years oʒ life; in this caſe, the Habendum is re- 
pugnant, foz fee paſſed in the Pꝛemiſſes by the delivery of the Deed,and 
therefoze the Habendum fog years oz life is repugnant and void. 2. Jf 
a man by Deed grant a Rent in eſſe, oz a deigniozy in the Pzemiſſes ta 
one and his Peires, Habendum ts the G2antee foz years oz foz life, albe⸗ 
it another thing, oz ceremony is requiſite (viz. Attoznement) beſives 
the delivery of the Deed, pet in as mach as the thing lyes in Gzant, and 
both the eſtates, viz. as well the eſtate in fee, as the eftate fo2 years 02 foz 
life, ought to have one and the ſame ceremony (viz, Attoznement) to 
paſſe it; foz that canſe (in ſuch caſe) the Habendum is alſo repugnant 
and void. 3. Mhen a man gives in fee by the Pzemiſſes, Habeodsm 
to the Leſſee foz life; in this caſe the Hebendum is repugnant and void, 
foz-one and the ſame ceremony (via. Liverp) is requiſite fo both the 
eſtates, and therefoze when Livery is made accoz2ding to the fozme and 
cffec of the Deed, it ſhall be taken moſt fozcibly againſt the Feoffo2, 
and molt foꝛ the advantage of the Feeffee, and the Habendum (in ſuch 
caſe) is repugnant and void, and untill Livery the Feeffee hath but an 
eſtate at will. 4. When to an eſtate limited by the Pzemiſſes a cere⸗ 
| monie 
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1 | mony is requiſite tothe perfection of the Eftate, and fo the Effate limi⸗ 

ted by the Habendum nothing is requiſite to the perfection and eſſence 

thereof, but only the delivery of the Deed, there albeit the Habendum be 

of a leſſe Eſtate, then is mentioned in the pꝛemiſſes, yet the Habendum 

ſhall ſtand, and the pzemiſſes are repagnant and void, as it fell ont in 

the pzincipall caſe in Baldwins caſe ; foz A. covenants, grants, and lets 

to farm to B. and C. and to the heires of C.to have foz ninety nine years, 

&c. here the Eſtate foz yeares limited by the Habendum took cffec by 

e the delivery of the Deed, whereas the Eſtate mentioned in the pzemiſſes 

nt. could not take effec without Liver p, and foz that cauſe was adjudged re⸗ 

pugnant and void. th 

nulment re · 30. Where a Wound was given the fourth of Auguſt, and the party C1, 47. b. . 

Inn. dyed the ninefeenth ol December after, An Indidment againſt A. and B. RHeydons caſe. 

| as Abbeftozs to the Feleny, was d2awn in theſe wo2ds, Ec præd. A.& B. 

| tempore feloniæ & murgri præd. fact. viz. 4: Aug. &c. Felonice fuerunt 

preſentes, &c. ad feloniam & murdrum præd. in forma præd: faciend: And 

this Jndictment as fo A. and B. the Abbettozs, was adjudged inſutficient 

foz the Kepugaancy, becauſe no Felony was committed, untill the death 

of the party, and none ſhall be adjudged a Felon by relation, which is 

but a Fiction in Law. | 

31. In an Appeale of Purder, the Wound was layd in the Tennt Co.1.4.42.b 4: 

to be given at Weetwood, and the death to be at Weſtliborne, and then es caſe, * 

he concludes, Et fic przd.L.O. apud Weetwood præd. modo & forma præd. 

the ſaid A. H. Felonice, &c. Murdravit, And it was reſolved , that the 

Count was repugnant and inſufficient, foz it cannot be ſaid that he mur⸗ 

dꝛed him at the place where the wound was given, but where the party dy- 

ed. The like is adjudged in Wrotes caſe,Co.1:4:a: 4. 

(afemarion, 32. A Pzebend leaſes fo2 ſeventy yeares, the Deane and Chaps 6,15 87.241 
fer (being the Patron) confirme , dimiſionem præd. in the Fo2me Foords caſe. * 
afozeſayd , foz one and fifty yearcs, and nv farther, this confirmes the en⸗ 
tire Terme; foꝛ after the Terme is confirmed, one and fifty yeares are 
repugnant and void: It had been otherwile if they had recited the Leaſe 
foz ſeverity yeares, and then confirmed the Land foz one and fifty yeares. 
vide ſupra, 16. | 1 

Conditions re» 33+ It hath beene ſayd, Af a man make a gift in Taile upon Ton- 9 2 

run. dition that he ſhall not make Feoffment , this is a good Condition, 2% er 

, but if the Condition be, that ye ſhall not make a Charter of Feoff- c:c, 

ment, this is not good, foz this without Livery (as Littleton ſaith , 

fo. 15.) amounts but to a Tenancy at Mill, which Tenant in Taile 

cannot be reſtrained fo do: So if a man make a gift in Taile, upon 

Condition that he ſhall not make a Leaſe foz his owne life; this is 

void and repugnant; foz when a man makes a gift in Taile (which 

is an Eſtate of Inheritance, and by poſſibility may rontinue foz c- 

ver) and thereby makes the Donee the P2tnctpall owner of the land, 

he cannot reſtraine him from deing any lawfull Act, oz making any 

Eſtate, which is no Wi2ong to any , and which by the Law. he may 

lawfully do oz make: Yowbcit, if a man make a Leaſe foz Life 

o3 Yeares , with Condition that he ſhall not alien oz demiſe, thts 

is good, becauſe the Lefſoz hath the Keverſton, whereby he hath 

_ to reſtraine the Leillce; ſo if a man demiſe a Copy-hold 

nnoz fo2 Life oz Pearcs, with Condition, that hee ſhall make 

voluntary Gant of any Copy-hold Lands, acco2ding to the TCu⸗ 

ſtome of the Pannoz „ this is good: but if a man grant in fail a 

Copy-hold Manno with ſuch a Condition, the Condition is void foz the 
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Co. 1:6.61, a; 34. It was alleadged that the cuſtome of the Towns of S. was, that Common. 
3.Ga:ewesrds £very Inbabitant within it had uſed, &c. to have Common (by reaſon of : 
caſe, Commonancy) within a place in the Towne of H. which was another 
Towne, and it was adfudged inſufficient fog the re pugnancy. | | 
Co. l. 7. 25.2, 35- A. ſeiſed of black Acre in fee, and polleled of white Acre foz K 
2. Buts eaſe. Pears, grants a Renf-charge to B. foz life ont of both of them, A. diſtrains 1 Aron: 
and avows in white Acre, concluding thus in his Plea, Virtute cujus, he 
was ſeiſed in dominico ſuo ut de libero tenemento pro termino vitz ſuæ, 
and the Avowzy was adjudged inſufficient and repugnant, becauſe hs 
tould not have a Frank-tenement out of a terme foz years ; Derivata 
poteſtus non poteſt eſſe major primitiva, Max. 26. 
ca. 1 8 116. 36. Mhen an Ac ot Parliament is againff common right andreaſon, cebit: 
4. . in Doc. 03 repugnant cz impoſſible ta be perfozmed, the common Law ſhall con» a8 of Plz. 
Bonbams caſe. trole and adjudge ſuch an Act fo be void, as the Statute of Weſt, 2. ment repug · 
cap. 21. gives a Mzit of Ceſſavit heredi petenti ſuper heredem tene - ant. | 
mentum, & ſuper eos, quibus alienatum fuerit hujuſmodi renementum, 
and vet it is adjudged in 33 E. 3. Tit. Ceſſavit 42. that the Veire ſhould 
not have a Ceſſavit: The caſe was this, there were two Coparcenerg 
L 03ds, and Tenant by Fealty and certaine Rent, the one Coparcener 
hath Iſſue and dyes, in this caſe the Aunt and the Neice ſhall not joyne 
ina Ceſſavit, becauſe the heire cannot have it foz the Ceſſer in the time 
of her Anceftozs, in regard the arrearages do not belong to her, &c. 
(See F. N. B. 209. F. &. Pl. Com. 110.) beſides in a Ceſſavit the Tenant 
befoze Judgement may render the arrearages and damages, &c. and res 
taine the Land, and that cannot be done, when ſach an heire bzings a 
Ceſſa vit foʒ the Ceſſer in the time of his Anteſtoꝛ, becauſe the arrearages 
then incurred belong not to him, as afozeſaiv. | 
Co. I $, 127, 37. Mhere there is a Parket overt, and cozrection in any,a Pzeſcaipti- preſerſptibn 
2. 1. The City on to ſell commodities in pʒi vate houſes oz other places out of the open repugaunr, 
of e Parket is repugnant and void, becanſe ſo the Seller may uſe deceit and 
1 is not ſubjec to fearch, Qui male agit odit lucem, & omnia delicta in a- 
perto leviora ſunt, See 11 H. 6. 19. The Prior of Dunſtables caſe. 
Co. I. 5 36. b. 38. When a man hath lawful eaſement oz pꝛofit by pꝛeſcription time Preſcription 
3, #illzam Al- out of mind, another Cuſtome which is alſo time out of mind, cannot take for a way. 
reds caſe, it away, becauſe that were re pugnant, the one being as ancient as the 
other ; as if a man hath a way over the Land of A. to his Franck-Te- 
nement by Pꝛeſcription time out of minde, &c. A. cannot alledge Pꝛe⸗ 
ſcription oz Cuſtome to ſtop the ſayd way. 
Co. I. 9. 10g, 39. In Debt againſt an Adminiftratrir, ſhe pleads in Bar, Quod ip» Bar repug 
b 3. Mericl fa plene adminiſtravit omina bona, &c. quæ fuerunt, &c. & quod illa nul- nant. 
Treſhams caſe. la habet bona, &c. quz fuerunt,&c. nec habuit die impetrationis brevis, &e. 
præter bona & catalla ad valentiam, of the Kings debt, and of ſeverall Re- 
cognizances, by which plea ſhe confeſſeth, that ſhe had ſufficient in her 
hands to ſatisfie the ſayd Debt and Recognizances ; And then ſhe pleads 
farther, Quod ipſa nulla alia five plura habet bona, &c. que fuerunt, &c. 
Præterquam bona & catalla,quz non ſufficiunt ad ſatisfaciendum Præd. ſe- 
peralia debita: Which is clearly and Ex diametro repugnant to what ſhe 
— confeſt befoze; and thereupon the ſayd Bar was adjudged inſaf- 
cient. 
Co. I f. 80. 40. A Feme bzings a Cui in vita, quod clamat tenere ad vitam, and Ci ix vit. 
b. 2. Lew:s maintaines it in her Count by a gift in ſpeciall Tail to her and her Puſs Conttarictj. 
Bo wies calc, hand, and that her Hus band is dead without Jfſne, and the Mzit aba⸗ 
ted foz the contrarietp of the Title; foꝛ in the Mit ſhe named her ſelfe 
but a bare Tenant foz life, whereas in her Count it appeared, that ſhe 
had ſuch an Eſtate foz life, which had greater Pziviledges incident unto 
it, then a bare Eſtate foz life hath, Vide 18 E. 3. 37. Aſgnment of 
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Bench, the Plaintif cannot alligne foz Erroz,that the Juſtices of the 
Common Bench div not give the Judgement, but that the Clarkes of 
their own heads viv it; Neither ran he alligne fo3 Erroz, that the In- 
ro;8 gabe Uervia foz the Deferivant, and that the Juſtices entred it foz 
the Plaintiff, and gave Judgement foz him; becauſe ſach allignmene 
is contrary to that which the Court doth as Judges. 


42. A Remainder limited upon a contrariety cannot be Rood, as in Pl. Com. 9. b. 
the caſe of Rickill in Littleton, S. 720. foz when he had once made 4 Fee z. Coding 
araziery. ment and veffed the eſtate in one, he could not make that effate ceaſe ag and Beviſbam. 


to him, and cauſe it ta remaine to another: So if Land be given to a 
man and his hetres, ſo long as I. S. ſhall have heirs of his body, and if I. 
S. die without heire of his body, that then it ſhall remaine to another in 

fee, this Remainder is void foz the contraristy; becauſe the firif effate 
was Fee-\imple veterminable, upon which a Remainder cannot de⸗ 
pen. | 


43. JfaLeaſe fo life be made upon Condition, that if a franger Pl. Com. ibid. 
pay to the Leſſoz twenty pounds, that then after the death of the Tenant & 3 ©. 4. 34- 
f62 life, it hall remaine to the ſtranger, this is a good Remainder, fo if a ** ** 


Leaſe foz lifs be made to Baron and eme, ans it is appointed by the 
ſaid Leaſe, that if A. their eldeſt Son dye, living the Baton and Feme, 
that then it ſhall remaine to B. their ſecond Son foz life, this is alſo a good 
Remainder ; foz in theſe caſes there is no contrariety, becauſe in the 
firft the ſtranger ſhall have if erpzeClely after the death of Tenant fo 
life, and in the other it is intendable that B. hall have the Remainver 
after the death of Baron and Feme: But if a Leaſe foz life be made np- 
on Condition, that if a ſtranger pay to the Leſſoz twenty pounds, that 
then immediatly the Land ſhall remaine to the ſame ranger, this Re- 
mainder is void fo2 the contrariety, becauſe the Tenant fog life ought to 
have it during his life, during which time the ſtranger cannot have it. 


44. C. makes B. anda eme his Executozs, pꝛovided that B. ſhall 19 H. g. Dyer 
not adminiſter his Goods, this Proviſo is void fog the repugnancy , foz 4. fl. 10. 


when C. had made t hem once his Executozs, the ſe verall powers limited 
to them afterwards are void, becauſe when the intent ol a man, who 
makes a Teſtament, agrees not with the Law, his intent ſhall be taken 
as vold, as if a man deviſe to H. in fee, and if he dye without heire,that M. 
ſhall have the Land, this deviſe is void fog the repugnancy as to M. foz 


one Fee-fimple cannot depend upon another Fee-ſimple, by the Law. 
45. The Cuſtome of London is, that a man may deviſe his Purchaſes Dyer 33. 12. 
Land in Poztmaine, and a Purchaſoꝛ deviſed by his Will, that the Pꝛi⸗ 25, & 35 H. 8. 


oz and Covent of Saint Bartholm. and their @acceſſo2s ſhould have the 
Wand, Ita quod reddant annuatim Decano & Capitulo Sancti Pauli 16. 
Marc. And it they failed of payment, that their eſtate ſhould ceaſe, and 
that then the ſaiv Deane and Chapter ſhould have it, and fo2 the Con⸗ 
dition bzoken thoſe of Pauls entred; and it ſeemed clear to Baldwin and 
Fitzh. that the Condition was void, foz no eftate could remaine after 
the Fee-ſtmple given away, becauſe the Feoffoz had determined his Jns 
tereſt and Right, and then g ſtranger could not enter foz the Condition 
bzoken, but the heire onght to do it. 


46. In debt againſt the Sheriffs of London, foz an eſcape of a Pzi- Dyer 66.2. 17. 
toner out of Ludgate, they plead, that thee years befoze Jerveis and Cur- 3 E.6. 


reis their Pzedeceſſozs ſuffered the ſame Pꝛiſoner to eſcape to Lambeth in 
Surrey, he being then in their Guary in Ludgate Goale London, wi ic) 
is impoſſible ; foꝛ the fozmer Sheriffs could not let them go at large, 
when he wis impziſoned and in their cuffody at the time of the cſcape, 
and then the eſcape ought to have been ſuppoſed in London, where the 
Paiſon was; foz which repiignancy and other errozs the Plea was ad⸗ 
judged void. I 

47. An 


ws | The Reaſon of Aer. ich 


Dyer 68. b. a6, 47. An Andictment of Murder was adjudged inſufficient; foz that Indiement. 
SE. 6. the place of the aſlault was ſet down, and not the place of the Murder, noʒ 

theſe wozds, adhuc & Ibidem, inſerted in the Indictment, in caſe the 

Aſault and Murder were acted at one and the ſame place; And this was 

fo2 the uncertainty, becauſe the Aault and the Murder are of differing 

natures, and might be done at ſeverall places. 
Dyer 209.21. 48. A Leaſe is made foz years upon Condition, that if the Leſoz conditio 
3, 4 Eliz, gꝛant the Ke ver ſion, the Leſſee ſhall have fee, the Leſſoz levies a Fine, Pugaant, * 

the Conuſee bzings a Quid juris clamat, the Termoꝛ clatmes fee, this is 

a Fozfeiture, becauſe the Condition was repugnant ; And note the 

Judgement there, that the terme ſhall be fozfeit, the Conuſes might en⸗ 

ter, and the Fine all be engzofſed. Vide Plowd. Sanders againſt Free- 

man, and Plefintons caſe, 6R. 2. . - : 
* 264. 40. 49. Baron and Feme being Termoꝛs of the thꝛee Conyes in Fleet - Repugnant 
1 ſtreet, the Baron leaſeth part of the terme by theſe woꝛds, the Meſſuage Leite. 

called the thzee Conyes with all the Chambers, Sellars, and Shops, ex 

cept to the Baron the Shops, ad proprium opus & uſum, the Feme en- 

ters into the Shops, and then bzings EjeRione firmæ, and per Curiam 

the exception is but tempozary to the Baron himſelfe, there being no 

mention of Erecutozs oz Aſſignes, and alſo the exception is void foz the 

Shops, becanſe repugnant to the demiſe of the Shops. 
Dyer 238,54. 50. a common perſon grant the Pannoz of D. except the Courts Exception is: 
12 El, and perquiſites, the exception is void fo2 the repugnancy, and the G2an- pugnant. 

tee ſhall keep Courts and have the perquiſites , notwithſtanding ſuch 

exception: Yowbeit, it is otherwiſe in the Kings caſe. Vide Max. 81. 

103. . 
Hob. 13. Sir $1. Ik an Under-Sheriff covenant with his Yigh-Sheriff, that he sberif and 
Daniel Nortons Will not execute any Wit of execution foz any debt above twenty pounds, Under-Sherif, 
caſe. without ſpeciall Warrant from the Yigh-Sheriff ; This Covenant is 

void foz the repugnancy ; foz albeit he may choſe not to make an Under, 

Sheriff at all, oz may make him at his will, and remove htm alſo if he 

pleaſe, yet he cannot lea ve him an Under-Sheriff, and yet abzidge his 

power, no moze then the King may, in caſe of the Sheriff himſelfe, Vi. 


65. 25. 
Hob. 39. Foln $52. An Dffice was found, that A. being ſeiſed of the Pannoz of D. in ogice; 
io geale. fee,cnfeoffed B. in fee, to the uſe of himſelfe foꝛ life, the Remainder to C. 
in fee, and that A. being ſo ſeiſed of the Pꝛemiſſes, dyed thereof ſo ſeiſed; 
And this Dffice was adjudged void foz the repugnancy. | 


168. It will not drive a man to juſtifie or ſhew that, 
which he goeth about to defeate, or which 
makes againſt him. 


Co. I. 7.10, 1. The Parqueſſe of Wincheſter grants the Captainſhip of a Fozf, Condition 


ſubſequent not 


a. Vebireds and foz the exerciſing of that Office, and foz finding a Gunner, and fix ts be. everrel 


wa Souldiers, he grants him an Annuity of two and thirty pcunds yearly; 
upon Suit foz this Annuity exception was taken ts the count, foꝛ that 
the Plaintiff had not therein averred his exerciſing of the Office : 
but the exception was over-ruled by the Court; becauſe in all caſes 
when an Intereſt oz Eſtate commenceth upon a Condition p2ece- 
dent, be the Condition oz Act to be perfozmed by the Plaintiff oz 
Defenvanf, oz any other, and be the Condition in the affirmative oz 
negative, there the Plaintiff ought to ſhew it in his Connt, and fo a- 
ver the perfozmance thereof, foz then the Intereſt oz eſtate commenceth 
in him by the perfoꝛmance of the Condition, and i3 not in him untill the 


Condition be perfozmed ; but it is otherwiſe when the Intereſt oz —— 
| paſſe 
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the Common Law. 6 
palleth pꝛeſently and veffs in the Gꝛantee, and is to be defeated by mat⸗ 

ter, ex poſt facto, oz Condition ſubſequent, be the Condition dz Art to be 
perfozmed by the Plaintiff oz Defendant,oz any other, and be the Cons 

dition in the affirmative oz negative; In ſuch caſe the Plaintiff may 

count generally without ſhewing the perfozmance thereof , and ik ſhall 

be pleaded by him that will take advantage of the Condition oz matter, 

ex poſt facto, foz every one ought to alleadge that, which makes foz him, 

and which is foz his advantage, and no man ſhall be fozced to alleadge 

that, which makes againſt him, Vide plus ibidem, | 

3. Jf J grant to one, that when he ſhall be pꝛomoted to a benefice, pl. Com 25; 
that then he ſhall have an Annuity ; Aa this caſe, if he demand the An⸗ b 4. celrbig - 
nuity, he ought firſt to ſhew that he is pzomotedto a Beaefice ; but if and geh. 
an Annuity be granted to one, untill he be pzamoted ta a Benefice, in 
ſuch a caſe he ſhall have a Wait of Annnity, and ſhall not ſhew that he 
is yet pzomoted, becauſe the annuity pꝛecodes, and the pzomotion is ſubſe⸗ 
quent, and goes in defeaſance of the annuity, and therefoze ought to be 
ſhewed on the contrary part, and not by the Plaintiff, becauſe it makes 
againſt him, Vide 15 H. 7. fol.. Br. Annuity 22. & Count 43. & Co. 1. 7. 

10. b. Vghtreds caſe. 

3. In Colth. and Beviſhams raſe, Pl. Com. The Gzange was to remain pl. Com. ibid. 
to Peter Beviſham foz life, Si vellet inhabitare, &c. durante termino, which 26. b. 4. 30. a; 
was the whole Terme, and immediatly after the death of Henry and Eli- 3- 3 1. b. 2. 
anor, and therefoze it was alleadged, that he ſhould have ſhewed in his 34* 2 
bar the time of his entry, and his abode thereupon ; but it was reſolved, ' 
that the bar was good nstwithſtanding that exception, becauſe by como 
mon intendment it ſhall be taken, that his entry was immeviatly afs 
ter the Kemainder fell, and if if were not ſo, the Plainfiff ought to have 
ſhewed it, and not the Defendant in his Bar, becauſe it made againff 
him, being in Defeaſance of his Eſtate, &c. | 

4. Af I grant to one, that when he ſhall do ſuch an Ag that then he thal pl. Com. 30. 
have a Rent charge out of my Land, in this caſe, he ſhall not avowfoz the «. 2. cothirt/ 
Rent,unleſle he firſt chew the perfozmance of the Condition, fc2 that ena⸗ and zrviſh, 
bles him to the Rent; but if J grant to one out of my Land a Rents 
charge, upon Condition, that he ſhall do ſuch a thing. here he ſhall avow 
foz the rent without ſhewing the thing to be done, foz the Condition is 
ſubſequent and goes in defeaſance of the eſtate, which he that would have 
the eftate fo continue ought not to ſhew, becauſe it makes againſt him, 

5. A Copy-hold Lo2d in ſuing foza Fine upon admittance, need not Ho. 13g. 
aver, that the Fine ſet upon the Cope-tpider was reaſonable; becauſe Dm and 
that might perhaps make againſt him, if it Could be avjudged by the Lem. 
Court unreaſonable : but the unreaſonableneſſe of the Fine onght to be 
pleaded on the Copyholders part. 


169. Non poteſt adduci exceptio eju dem rei, cujus petitur diſſo- 
ſut io. 


1. Ik Tenant in tail of Lands make a gift in tail, o2 a Leaſe foz life, Co. Inft. pits 
rendzing a rent, and dyeth, and the Jſſtte bzingeth a Formedon in the 1. b. 2. 
Deſcender, in this cafe, the Keverſion and Rent ſhall not bar the De- 
mandant, becauſe by his Formedoq he is to defeate the Reverfion and 
Kent. Et non poteft adduci, &c. g 

2. If the Tenant diſclaime, he ſhall not have a Wit of Error againſt C 1 8 61.6. 
his Diſclaimer, becauſe by his Diſclaimer he hath barred himſelfe of his 4. in Beecbert 
right in the Land; foz the woꝛds of the Diſclaimer of the Tenant are, caſc. 

Nihil habet nec habe re clamat in illa terra, nec die impetrationis brevis 
originalis, &c. habuit ſive clamavir; ſed aliquid in illa terra habere deadyg- 


cat & diſclamat; And againft this he cannot have a Mzit of Error 
$9 


17 
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to habe reſtitutiou of the Land againff ſuch Diſclaimer. Vide 6 E. 3; 5. 
& F. N. B. 22. c. : 


170. None ſhall take exception to an Error or Act, which 
operateth to his own advantage. 


Co. 1.3. 69, 1. C. and F. Joynt⸗tenants foz life, and to the heires of the body of C. Collateral! 
bea Lincoln {ntermarry, and have Ine E. who after the death of C. diſſeiſeth F. and Warrant, ,, 
Colledge caſe. ſuffers a common Recovery, F. releaſeth to the recoverozs with Wars | 
| ranty and dyes, alſo E. dyes without ACae, and R. as heire male of the 
body of C. bzings his Formedon in Deſcender; and here the queſtion 
was, whether oz no the collaterall Warranty of F. did bar the Deman⸗ 
vant, oz that the beire in tail might have the Land by fozce of the Statutes 
of 11 H. 7. 20 which gives Entry to the next Yeire upon Dilcontinu⸗ 
ance, 8c, of the Inheritance of the Basband by the Feme : But it was 
reſolve», that this caſe was out of the intention of the ſaid Ad, becauſe 
the intention of that Act was to reſtraine ſuch women to make Diſcon⸗ 
tinuance, Warranty, oz Recovery in bar, oz pzejudice of the heire in 
taile, oʒ ofthem in Remainder,&c. but when the heir in tail himſelf con- 
beys t aſſures the Land to others, the releaſe oz confirmation of the Feme 
with Warranfy is but to make perfect and cozrobozate the eſtate, which 
the heire in tail hath made, and thcrefoze ſuch Warranty is not reſtrain⸗ 
ed by the ſaid Ad; foz it ſhall be intended foz the benefit of the heirs in 
tail, and not to their pzejudice : And this is alſo the reafon, why a com 
mon Recovery in reſpec of the intended recompence was not reſtrained 
bythe Statute of Weſt. 2. | | 
Co. 1.8. 559. 2. Foz the reverſall of a Judgement a manſhall not aſſigne foz Er» a gonmene « 
£ ie. Beschers xg, that which maketh foz his advantage, as to alleadge that he was Er. 
T7 eCoined, where he ought not to have been eſſoined, oz that he had a longer 
day then the common dap, oz that he had apd granted to him, where it was 
T = . the like. Vide 7 E. 3. 25. per Herle, 8 H.5. 2. 11 H. 4. 8. 
N. B. 21. 1. 
Co. I. 11. 56, 3. M. bzings a Wait of Annuity againſt B. and they being at Aſae, Iaſuffcient 
a 1 the Jury found foz the Plaintiff, and alſo the arrearages, but did not Verdis, 
* aſſeſſe any damages oz cofts ; whereupon the Uerdic was imperfec, nei⸗ 
ther could it be ſupplyed by a Mzit to inquire the damages; Yowbelit, 
afterwards the Plaintiff releaſed his damages and coſts, and therenpon 
had Judgement: whereupon the Defendant bzings a M zit of Error, and 
allignes foz Erroz, the inſufficiency of the Uervic, but the Judgement 
was affirmed, becanſe the Plaintiffs releaſe of the damages and coſts 
was foz the Defendants benefit and advantage, and therefoze ought not 
by him to be excepted againft. Vide 22 Eliz. Dyer 369,370. Where in a 
Mit of Ejectione Cuſtodiæ terræ & hæredis, the Jurozs aſſeſſed damages 
intirely, which was inſufficient, foz it lpeth not foz the heire, vet the 
Plaintiff releaſed his damages and had Judgment foz the Wand: 
Note, that inſufficient Aſſeſſment of damages and no Allellment is all 
one. 
4. It is not Trcoz to ſuſfer one to make an Atfozney in an Action, in Attorney: 
which he ouglt rot to make an Attozney, becauſe that is foz his advan⸗ 


tage 


171. Nemo 


the Common Lay. 


665 


U ax. 171, 172. 


171 Nemo tenetur armare ad verſarium ſuum contra ſe. 


bilenge. 1 Ye that challengeth a Juroz foz the hundzed, or oz Coſinage, ©, laſt. pars 
muſt ſhe w in what hundꝛed he hath no land, and how he is of kin, and «. 157. a, 2. 
ſhall not dꝛive the other party to ſhew it. & 4. 
2 The Plaintif in a Replevin pleads in bart of an Abowzte fo2 da: Co. 1.5. 78. b. 
| mage feſant, that he hath common of Paſtute by cuſtom in the place 3. Gres caſe. 
= © where, ec. belonging to his Copyhold, which cuſtom was traverſed, 
12 and it was found that he had ſuch Common there, but withall that 
every Copyholder had uſed to pay time out of mind, «. pro eadem 
communia unam Gallinam, & quinque ova annuatim; and ft was ad- 
judged, that upon this verdic the Platntff ſhould have Judgement, 
albeit he omitted in his bart the yearly payment of the Hen and five 
eggs; And the reaſon was, becauſe the Plaintif was not bound to 
ſhew mo2e than what made fo2 him, and tended to his advantage, 


172 It favoureth Diligence; And therefore hateth 
Folly and Negligence. 


ide, 1 Waſte may be done in houleg y ſuTering them (by negligence) Co. Inſt. pars 
to be uncovered, whereby the ſparMatters,planchers, oz other timber . 5*- . . 1 
of the honſe become rotten ; So like wile if he ſuffer a wall of the ſean 
to be in decay, ſo as by the flowing and reflowing of the ſea the ea · 
dow 02 Parlh adjacent is ſurrounded, whereby the ſame becomes un⸗ 
—.— Alſo the burning of an houſe by negligence oz miſchance 
is waſte. 
of Wis: 2 A pꝛohibition of waſte did lpe at the Common law againſt te- Co. ibid. 53. 
I nant by the Curteſte, tenant in Mower, and a Guardian in Chivalry, b + 
becanſe they were in by the Law; but not againſt tenant foy lite oz 
years, becauſe they come in by the Act of the leſſo: himſelf, and theres 
foe it is imputed to his own follp and negltgence, if upon granting the 
| term, he made not ſafficient pꝛoviſton againſt committing of waſte, 
, foz in that caſe the Law did not aid him. Vide Co, |. 4. 62, b. 3. in 
per ET caſe, & Co. I. 5. 13. b. 3. in the Counteſs of Salops 
caſe. « 
wrdim in 3 Ik Guardian fn ſoccage marry the heir under 14 years of age Co. ibid. 88. 
«x. without a convenient foꝛtune he is competlable to make it god upon - 3- Liicl. $. 
his accompt ; fo2 it win be imputed to his own follp, that he married 
os without p2oviſion of a convenient poztion anſwerable to his 
eſtate, : 
«« giged. 4 Ik gods be delivered to one as a gage oꝛ pledge, and be after: Co. ibid. 85, 
wards ſtollen from him, pet he ſhall be diſcharged of them, becauſe . 4. 
he hath a pꝛoperty in them, and thereioze he ought to keep them no 
er, other wiſe than as his own ; but it he that gaged them tendꝛed the mo⸗ 
ney beloze the ſtealing, and the other rcfuſed to delfver them, then foz 
this negligence and default in him he ſhall be charged with them. 3 
lin re- 5 In real actions where Voucher lyeth, if the Sheriff return that C2. ibid. 10r. 
ons, the Wonche is ſummoned, and he make default, then a Magnum Cape 
ad valentiam is awarded, when if he make default again, then Judge- | 
ment is to be given againſt the tenant ; Alſo if the vouchee do appear, 
and after make default, then a Parvum Cape ad valentiam fs awarded, 
and it he thereupon make default again, then judgment is to be given, 
bn, as befoze, Co aid ents 
Lords 6 Ik a Aillein purchaſe land, and alien the land to another befoze , & b. 1, 2 
it 7 Aaaaa the Lic. 5. 177. 


Co. ibid. 118, 
8. . E b. 3 
Liul. 5.177. 


Co. ibid. 131. 
a. 4. 


iet“ 6. (4 
Co. ibid. 173. 
a. 4. 


the Loꝛd enter; In that caſe, the L oꝛd cannot enter, foꝛ it ſhall be 
adjudged tis folly, that he entred not, when the land was in the Uil⸗ 
leins hand: So it is like wile, if a freeman hath iſſue, and afterwards 
by confeſsion becometh bond, and purchaſe lands in fee, and befoze the 
dd enter he dieth ſeiled, and the land deſcends to his iſſue, which is 
free, in this caſe alſo the Lo2d ſhall not enter: The like Law it is, it 
the land ſo purchaſed by the Uilleineſcheat to the Loꝛd of the fee be- 
fo2e any entry made by the Lo2d of the Uillein; as tt the & illein dye 
without heir, oꝛ be convict 03 onflawed fo2 felony ; 02 ifa recovery be 
had againft the A illein in a Ceſſavit, o2 the like, in all ſuch caſes , it 
will be imputed to the folly of the Loꝛd of the Uilletn, that he entred 
not in time, when he might: Allo it a Utllein be diſetſed befoze the 
302d doth enter, the Lo2d may enter into the land in the name of the 
Alllein, and thereby goin the Inheritance of the land; but if there be 
à deſcent caft, ſo as the entry of the Utllein is taken away, then the 
Uiſltein muff recontinue the effate of the land by judge ment and exe · 
cution, befoze the L oꝛd of the Uillein can enter: So if the Uillein 
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purchaſe lands in tayl and alien befoze the Loꝛd enter, the Loꝛds en- 


try is taken away cauſa qua ſupra; but if the Uillefn dye, and his (ue 
recover the land entayledin a Formedon, then the Lo2d may enter: 
The like law is alſo of Seignioztes, Advowſons, Reverſions, Re. 
maingders, Rents, Commons Se and ſuch like certain Inheritan⸗ 


tes: And all the reaſon of theſe Wſes is, (beſides the Loꝛds folly and 
negligence ) becauſe the Lo2d bet93e his entry hath no intereſt, but 
only a bare poſstbility: Powbeſf it is other wiſe in the Kings caſe af- 
ter office found, becauſe nullum tempus occurrit Regi. 

7 If a Uillein purchaſe goods oz chattels, and ſell oꝛ give them a. 


wap betoze the Loꝛd ſeiſe them, his title to the goods is gone, foꝛ the The Lora 


Law imputeth it to his folly and negligence, as beſoze of lands, ac. fo? 
a bare claim of the goods of theUillein is not ſufficient in Law, but be 
muſt ſeiſe ſome part in the name of all the reſidue, o2 that the goods be 
within the view of the Lo2d, fo2 the claim and view amount to a ſei⸗ 
ſure, as the claim of a Ward (being pzeſent) by woꝛd is a ſufficient 
ſeffyure, albett the Gnardtanlayeth no hands of him: And here under 
the name of goods and chattels are compzehendev not only perſonal 
goods, as an Yozſe, a Cow, Mouſholdſtuff, and the like; but alſo chat. 
tels real, as Wardſhips, Leaſes fo? pears, Intercffs by Statute ffa- 
pie, Statute merchant, Elegir, oz the like: and the gifts afo2eſaio-do 
not only extend to gifts in deed, but like wiſe to gifts in Law; And 
therefoze if a Wife hath goods and taketh Baron, upon this gift in 
Law by fo2ce of the marriage, the land is barred ; So lftewiſe if a 
Utlle in having goods make his executoꝛs and dye, by this giit in Law 
the Lo2d is barred foz his folly andnegle, 


8 In an acfon where a P2otecion lyeth, if after it is allowed the 2. cc 5:5, 


party tarrfeth in the Country without going to the ſervice ! for which 
he was relieved.) above a convenient time after the P2otc>ion had, 
o2 otheru iſe withdzaw himſelf from the ſervice, upon Jnfo2 mation 
thereof to the Lozd. Chancelloz, be ſhall repeal the Pꝛotcgion in that 
caſe, by an Innoteſcimus. See the Statute of 13 R. 2.16, 

9. Jflands be given to a man in tayl, who hath as much Fecſimple 
lands, and hath iNue two daughters, and dye, and the daughters make 
partitton, and the feefimple lands are aſsigned to the poungeſt daugh- 
ter foz her purparty, and the entailed lands to the elder, and the youn · 
geſt daughter aliens the feeſimple lands, and having iſſue dies; In 
this caſe the iſſue of the youngeff daughter may enter into the motety 
of the entailed lands not withſtanding ſuch partition, foꝛ it will be im⸗ 
puted to the folly of the eldeſt daughter, that ſhe agreed to ſach a 
Partition, 


Villein. 


ſeiſure cf 
Goods, 


Partition. 
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Partition, whereas the might have had upon the Partition the mope⸗ 
ty of the one and alſo of the other; becauſe in a w2it of Partition'ſhe 
was not compeliable to take the whole effate in tayl, but might have 
challenoed moities in each, ag afozeſatd, and that ex proviſione legis: 
But when ſhe will not ſubmit her ſelf to the policy and pꝛoviſton of 
Law, but betake ter ſelf to her own policy and pꝛoviſion, there the 
Law will not apd her: So likewiſe if a man be ſefſedof thꝛee Mano2s 
in fee of equal value, and taketh wife, and chargeth dne of the Panozs 
with a rent-charge,and dieth,the wife map by the pꝛoviſion of the Law 
take a third part of all the Panoꝛs, and hold them diſcharged, but if he 
will (in folly) accept the entire Panoz charged, ſhe ſhall hold it char- 
ged with the rent. 


10 If the Poatgagesz tender the money at the day to the Po2tgas Littl. 5. 
gie, and the Poatgagee refuſe it, and the Moztgageoꝛ thereupon enter, Co, bid. 


thc Poztgac ee is without remedy at the Common Law, foz it will be 
imputed to his follp, that he refuſed it, u hen lawfull tender thereof 
was made unto him. Vide Max. $0, caſe 24. - | 


11 It there be a Baſtard eygne and Mulier puiſne, and after the Littl. $, 


& 401. 


fathers death the Baſtard enter, and peaceably enjoys the land with⸗ C ibid. 


out entrp of the Mulier all his life, and having iſſue dieth ſciiedz In 
this caſe the Mulier is barred foz ever; fo2 it is imputed to the folly 
and negligence of the Mulier, that he entred not during the life of the 
Baſtard ; and albeit the Mulier were under age, oz covert baron at 
the time of the deſcent caſl, oz that after the death of the Baſtard the 
Mulier entred befo2e the heit of the Baftatd, yet none of theſe caſes 
ſhall aid oz help the Muller. Vide infra 25. | | 
12 Ik a Feme covert have title of entry into lands, and her husband Co. ibid. 
neglects to do it, and during his life a deſcent is caſt, yet after her huſ. a. 3. 
bands death the femeanap enter not withſtanding the deſcent; But if 
a feme ſole be ſeiſed ef lands in fe and is diſleiſed, and then taketh hul⸗ 
band ; Ja this caſe, tie dying ſeiſed of the viſſefſo2 ſhall take away 
the entry of the wife after the death of her husband; becauſe ft will be 
acc ounted folly in the feme, as well fo2 that ſhe did not enter when 
ſbe was ſole, as that afterwards ſhe took an husband, who would not 
enter befo2e the deſcent caſt; At is otherwtſe, tf the woman were 
under age at her marriage, fo2 then it v ill not be imputed to her fol. 
lp, but her husbands) oz it the Land were entailed, and only diſcon- 
nued. 
13 If a man be diſſeiſed, and the diſſeiſoꝛ die ſeiſed within a pear Co. ibid. 
and a day after tre diſleiſin made, whcreby the tenements deſcend to b · . 
his heir in this caſe the entry of the difſetſce is taken away;'oz the year ark 
and day wall not be taken from the time of bis title of entry accrued, : © 
but only from the time of tie claim by him made; and therefo2e it Li). 5. 
it will be accounted his folly, that he made not his entry (mmedfatly © bd. 
after the diſſeiſin committed, which he ought to have done: Howbeit, 3 
this is now holpen by the State of 32 H. 8. cap. 33. fo2 now by that 
Statute, if the difleiſo2 dye ſeiſed within five years after the difſciſin, 
though there be no continual clafm made, it ſhall not take awap the 
entry of the difſeifin ; but after the five years ttere muſt be ſuch con- 
tinual claim as was at the Common: Alſo that Statute extendeth 
not to any Feoff 02 Donee of the diſſeiſoz, immediate oz mediate, 
but thep remain fill at the Common Law, as they were befoze the 
making of the ſaid Statute, 

14 Ik tenant fn tapl enfeoff his heir apparent, the heir being of full Lic:l. 5. 
age at the time of the feofment, and after the tenant in tayl dyes, this Co. ibid. 
is no remitter to the heir, becauſe it was his folly, that he being of full *: *: 
age would take ſuch a feolment; fo2 albeit the heir apparent might 

have 


. 
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have ſome ben efit there by in the life of his anceffo, pet was be 
by taking ſuch a feofment (beſides bis own) ſubjea during his life to 
all charges and incumb2ances made oꝛ ſuffered by his anceſtoꝛ: How: 
beit, it is other wiſe, it he were under age, in reſpec of his tender pears 
and want of expertence. 
Lin. S. 682. 15 If tenant in tayl hath iſſue two ſons of full age, and he demiſeth Remicter. 
Cu. ibid. 358. the land to the eldeſt ſon fo2 life, the rematnder to the pounger fon al⸗ 
b. 4. ſo fo2 life, and dies: In this caſe the eldeſt ſon is not remitted, becauſe 
it was his folly to take ſuch an eſtate ofhis father, which created a to. 
tious feeſimple; but tf the eldeſt ſon die without ilſue, the pounger 
ſon ſhall be remitted, becauſe no folly can be imputed to him, foz that 
the franktenement was caſt upon him by fo2ce of the remainder. 
Lit). 8. 725, x6 At the Common Law befoze the Statate of the 11 H.. 20. ff te⸗ warn i, | 
«658 1.:80 « nant in Dower 02 foꝛ life had aliened the land with warranty, and barc cnc, 
3 the warranty had deſcended upon the heir, reverſtoner, oz remainder. 
man, being pet under age; In ſuch cale they might have entred upon 
the alienee, becauſe no lacheſs oz folly could be adjudged in them (be⸗ 
ing under age) that they did not enter in the life time of the terrete- 
nant: But if the heir, reverſioner , oz remainder⸗man were within 
age at the time of the alienation, and becoming of full age in the lite 
of ſuch terretenant, did not enter, they were barred by ſuch warranty, 
becauſe it was imputed to their folly, that they being of full age en- 
tred not fn the life time of the tenant in Power oz fo2 life. 
Co. 1.1. 177. 17. Mhere a leaſe is votd in Law, pct it one fgno2ant of the Law Slander 
b. 1. in Mila- taking upon him to know the Law, and medling in a matter, that he 
mes caſe. yath nothing to do withall, will repozt and affirm openly, that ſuch a 
leaſe is god, to the p2ejudice of anothers title, that other may have an 
actfon upon the cafe againſt the repozter, and recover damages accoz- 
ding to his pꝛejudice, foz in ſuch caſe Ig noràntia Juris non excu- 


ſat. | 
Co. J. 2 5 18 By the Statute of 13 El. 7. diſtribution is to be made to all Bankruprs, 
2 ot Bank- the credito2s rate and rate-ltke, viz. to ſuch of them as are willing to 
22 come in as Credito2s; but a Creditoz, that either obſtinately refuſeth, 

o2 careleſip negliedcs to tome befoze the Commiſstfoners, and pꝛay the 

benefit of the Statnte, ſhall not be admitted to have any ſhare with 

the reit. foꝛ vigilantibus & non dormientibus Leges ſubveniunt. 
2s 1. 1-19 Seiſin of one yearly ſervice is not ſeiſin of another pearly ſer: Lord and 
. "1; vice, as if there be Loꝛd and tenant by fealty, rent of 10s. and thee . 
caſe. wok · days yearly, ſeifinof the rent is not ſeiſin of the wozk-dayes, 

neither is ſeiũn of the rent, ſeifin of ſute of Court, which is annual, 

Vide 16 El. Dyer 330. d. And the reaſon is, betauſe it ſhall be imputed 

to the folly of the Loꝛd, that he did not obtain ſeiſin of that, which was 

pearly due unto him; and beſtdes, it would be miſchie vous to the te⸗ 

nant, foꝛ perad venture in anttent time the wozk-daps were diſchar: 

ged, which now cannot be ſhewed, whereupon might enſae ſutes and 

trouble. 
Co.1.7.6 2. 20 Jfa man be robbed in his houſe in the day time oz in the night, 
3. in Send !s the Pundzed, in which that houſe ts ſituate, hall not be charged there- 
caſe, with; foz albeft the woꝛds of the Statute of Wincheſter are general, 

without mentioning any place in ſpectal,yet ſuch Robbery is not with⸗ 

in the ſaid Act, fo2 divers reaſons, amongſt which this is one, viz. be- 

cauſe the houſe of every one is his caſtle, which he ought to keep and 

defend at his peril; and therefoꝛe it any be robbed in his houſe, it hall 

be fmputed to his own negligence and default. 
Co. l 8.72. b. . 21 By the Statute of 32 H.g.c. a8. Diſcontinuance by fine by the Entry by 
in Greneiis husband of the wives lands, ſhall not barr her entry after his death, yet Feme. 
calc. if ſhe make not her entry within five years after her husbands —_ 

e 
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ſhe ſhall-be barred. by the Statute of 22 H. 8. cap. 36. not withſkand⸗ 
ing the laid Statute of 32 H. 8. 28. fo2 it will be tmputed to her folly, 
that ſhe did not enter within the time limited by 32 H. 8. 36. 

Mee, 22 Ak there be Loꝛd, Peſne, and tenant, and the Loꝛd diſtrains the Co.. 23. 2.1. 

5 tenant foꝛ rent arrear, ac. in this caſe, the tenant ought to requeſt the in che caſe of 

elne to put his cattel into the pound, and thereby releaſe the tenants e. 

and if the Peſne refuſe ſo to do, 02 otherwiſe acquit not the tenant, 

by payment of the rent, c. the tenant may habe a w2it of Meſne, et. 

but ik the tenant will replevy the Cattel and have deliverance of them 

himſelf, and then the Loꝛd avow upon a ſtranger, In this caſe the 

tenant fs without remedy by his own default, fo2 ft will be accounted 

folly fn the tenant, that he did not requeſt the Pelne to acquit him as 

y %% . afo2eſatd, 

5, = 23 A Pꝛiſoner cannot wage his law fo2 meat and d2ink had of the Co. 87. b. 4. 
Gaeler, betauſe the Gaoler being enjoyned by Law to ke&p the p2iſoe - 4 W 
ner inf alva & arcta cuſtodia, is compellable to find him viduals But 

kcepef. ff a Uictualler oz an Innk cper bꝛing an action of debt foꝛ the vicnals 

delivered to his Gueſt the Gueſt map wage his Law, foꝛ the Utaual - 

ler oꝛ Innke eper is not compellable to deliver his victuals to his Gueſt, 

until he be paid fo2 them; and the rekoꝛe tt is his folly to part with 

them, until he hath mony in hand fo? them. 

24 Ik a feme purchaſe an Adrowſon, and takes baron, and the 

Church is vofd, and the baron ſuffers an Uſurpation; In this caſe, F. N. B. 34. 5: 

the feme, it che had pꝛeſented befo2e, is put to her wait of right of Ads 

vowſon, but if ſhe had not pꝛeſented befoꝛe, ſhe is without recoverp;fo2 
it will be attributed to her folly,that ſhe tok ſuch an husband, as would 

not p2eſent upon the avopdance, but ſuffer an uſurpation. It fs o⸗ 

therwiſe if the Adbowſon came to her by deſcent, Vide Max, 114. 

caſe 52. 

Wild = 25 Ika man hath ifſue a Baſtard, and dieth, and the Bſfard en- Co. Inf. pars 

t. 8 treth and dieth ſeiſed, and the land deſcendeth to his iſſue; in this caſe . 244+ 4. 4. 
the Collateral heir of the father is bound, as well as where the father 
hath two ſons, Baſtard eigne, and Multer puiſne : So likewiſe if a 
man hath iſſue two daughters. the elde ſt heing a Baſtard, and they 

enter and hold the land peaceably as heirs, now the Law in favour of 

5 legitimation,doth not ad judge the whole poſſeſsfon in the Mulier (who 

3 then had the only right) but in both, ſo as if the Baſtard hath iſſue and 
dieth, her iflue ſhall inherit; and in the ſame cate if both daughters en- 
ter and make partition, this partition ſhall bind the Mulier fo2 ever. 

Vide ſupra 11. 
ho up-n 26 A bargain of land foꝛ 600 l. by another Indenture covenants Dyer 361. 5. 
land. to make back to the bargainoꝛ and his heirs ſuch aſſurance of the land, Elis. 
as the Councel of the bargatnoꝛ ſhonld deviſe within the pear next en- 

ſuing, pꝛovided, that ff the vendee made default in the aſſarance, ff 

he then ſhould not pay 500 l. to the vendo?, that he would ſtand ſeiſed 

to the uſe of the vendo2, the vendoꝛ tenders no aſſurance, and the 500), 

is not paid; In this caſe, the vende hath the right of the land; fo? it 

was _ folip of the vendoꝛ, that he requtred not the Aſſurance, Win- 

ſors cale, 
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173 Newleatia | emper habe infortunium Comitem. 
liches. 33 Regularly, no laches 02 negligence ſhall be accounted inInfants Co. att. pars 

| o2 femes covert foz non entry o2 claim to avoid deſcents, pet laches 1. 246. b. 2. 
ſhall be accounted in them foꝛ non⸗perfoꝛmante of a condition annex; 


ed to the eſtate of the land; fo2 if a feme be enfroffed either befoꝛe o2 
Bbbbb after 
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after marriage, reſe rving a rent, and fo2 default of papment a re-entry: 
Jn that caſe, the laches of the baron ſhall diſherft the wife fox ever: 
And ſo it is of an Inkant, bis laches foz non · per foꝛmance of a conditt- 
on annexed to an eſtate, either made to his aunceffo2, oꝛ to himſelf, 
ſhall barr him of the right of the land foꝛ ever: And theretoꝛe if a 
man make a feeffment in fe to another reſerving a rent, and if he 
pap not the rent within a moneth, that he ſhall double the rent, and the 
feoffe dieth, his heit within age, the Infant payeth not the rent, albeit 
the Jnfant at this day ſhall not by this laches fo2feit any thing; pet in 
ſuch caſe a feme covert ſhall; and the reaſon and cauſe of this diverfity 
is, foz that the Infant is pꝛovided fo2 by the Statute of Merton cap. 
5, Non eurrent uſuræ contra aliquem infra ætatem exiſten, &c. but 
befo2e that Statute he could not have a votded ſach a penalty; neither 
vet doth that Statute extend to a feme covert, 02 to a condition of a re⸗ 
entry, which an Infant ought to perfo2m, becauſe the bzeach thereof 
cannot be pꝛoperl called uſura. % | 
C5. id, 259. 2 Ik the fatber be diſſeiſed, and make claim, and the viCeiſo dieth, Con. Fra | 
b. 4. « then the father alſo dieth; In this cale, his heir map enter, becauſe the claim. 
deſcent was call in his fathers time, and the right of entry, which the 
father gained by his claim, ſhall deſcend to his heir: But ff the father 
make continual claim and dieth, and the ſon make no continnal claim, 
and within the year and dap after the claim made by the father the dil⸗ 
ſeiſoꝛ dieth, this ſhall take away the entry of the ſon, fo? that the de- 
ſcent was caſt in his time, and the claim made by the father ſball not 
avail him, that might have claimed himſelf; becaufe no continual 
claim can avoid a veſcent, unleſs it be made by him, that bath title to 
3 enter, and in whoſe life the dying ſeiſed was: The ſame like wiſe hol⸗ 
Co.ibid. 252. deth in all reſpects of the ꝑꝛedeceſſoʒ and ſucteſſoꝛ: Allo if tenant fo; 
_ - life make continual clatm, this ſhall not give away benefit to him in 
the remainder, unleſs the diſſeiſoꝛ died in the life of the tenant foz life, 
cauſa qua fupra, 
Eo. 1.5, 13.6, , 3 Upon Bailment of gods to keep. when there is a confidence put ,,... 
4. 3 *in the Baile, an action upon the caſe will lie foz negligence, notwith- 00d, 
Counteſs of tanding the delivery of them by the Bailoꝛ; As in 12 E. 4. 13, A 
dalops caſe. man delivers an hoſe to another to kesp ſafely, the defendant equum 
illum tam negligentèr cuſtodivit, quod ob delitum bonæ cuſtodiæ inte- 
-riit; here an action upon the caſe lyeth fo2 the bꝛeach of the truſt repo: 
led in the Bailee: ſolizewiſe in 2 H. 11. If my ſhepherd, whom J 
truſt with my ſheep, by negligence ſuffers them to be d2owned , oꝛ 0- 
ther wile to periſh, here alſo an action lies. f 
Co. l. g. 1009 4 By the dekault and negligence of the owner of gods walved in 6106 vai- } 
2.4. in Foal) not making freſh pnrſute after the felon and pꝛoſecuting him in an ap- ved. 
caſe. peal of the ſame felony, he ſhall lofe his pꝛoperty in them, and the 
Bing ſhail have them as gods waſved, and this courſe is ozdained by 
the Law to pꝛevent felonies ; foꝛ Intereſt reipublicæ ut maleficia rema - 
*Y neant impunita, & im punitas ſemper ad deteriora invitat: Alfo if the 
"ogy ibid. 199 owner be negligent, and omit any of the gods ſfolten from him out of 
* his appeal, the King ſhall likewiſe have the gods ſo omitted, becauſe 
perhaps by leaving them ont the felon might have eſcaped, 5 
5 Ik a man upon an appeal oꝛ indictment of felony be ſo negligent, Ex gent. 
that he comes not in, but tarrfes the Bxigent; In this caſe, albeit he be 
afterwards (when he comes in) acquit ofthe felony, yet he ſhall fo2- 
keit his gods to the King fog ſuch his default and neglec, | 
Co. 1.6. a5.b. 6 In 17 E. 3. 24. In debt upon an obligation of 201. judgement Two Jugs | 
4 in Hagens was obtained befoze the Pato of Newcaſtle, and execution had there · ments 
caſe. upon, and becauſe the obligation was not quatht / as it ought to have 
been) the uſe was then, being the Plaintit had judgement in —_ 
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action npon the ſame obligation; And the defendant upon pleading 
the firſt judgement could not be relieved, becauſe it was imputed to 
his nealigence, that he did not pꝛocure the obligation to be cancelled 
upon the firſt Judgement. Vide 17 E. 3. 24. | 
7. Lenant by Copy in fee (where the cuſtom is. that the heir with · Co. l. 8. 100: 


in thzee Courts and pꝛoclamations made, ſhall be barred, if he claims b. 3. in Sir 


not ) dies, his heir being then beyond ſea, and until the three Courts . Leco 
and pꝛoclamattons be paſt, but then returns and claims his right ; zn 
this caſe, he ſhall not be barred, no moze than by non- claim upon a 
fine : but if he went beyond ſea after the death of his anceſtoz, he ſhall 
be barred, becauſe of his neglect to take admittance of his Copphold 
befo2e he went his Journey, | 
8 3 dne be bound by pꝛeſcription to keep a ſea-bank in god repair, co. 1, 10. 139 
and by a ſudden and unuſaal encreaſe of waters it is beaten down; in b. in Kzht/es 
luch cafe the Commiſsfoners of Sewers, by the Statute of 23 H. 8. caſe. 
5. map charge all other perſons and their lands, that may receive any 
loſs oꝛ damage ther by: but if any default o2 negligence be found in him 
that ſhould ſo repatr it, as that he hath not kept the banks ſo high no2 
ſo well in repair as they have uſed fo2merly to be kept; oz that the 
danger was not ſo fnevitable but that he might well have p2evented ' 
it, the Commiſsfoners may charge him only with the repair thereof, 
and it by his negligence the danger becometh inevitable, oz he be not 
able to repait it, ſo as the charge is laid upon others, each perſon ſo char; 
ged may have an actfon npon the caſe againſt him, that ſhould ſo repair 
ft, and recover damages acco2ding to their lols, : 

9 Jn a Quare impedir, if the defendants clerk was admitted and F. N. B. 35 c. 
inſtituted at the time of the wait yurchaſed, and the Plaintit purchaſe 
the wit only againſt the Patron, not naming the Incumbent, albeit 
the Plaintif recover, yet he ſhall not avotd the defendants clerk , be⸗ 
caaſe he negleced to inſert his name in the Quare impedit. 

10 Jn 4 Quare impedit, if the Patron be ing defendant makes de⸗ F. N. B. 38. h. 
fault to the diſtreſs, and the Incumbent abate the watt by plea, pet 
there ſhall be no w2it awarded to the Biſhop fo2 the Patron by reaſon 
ol his default and negligence. | 

11 UV pon a nativo habendo f20ught by the Lo2d, the Uillein ſues F. N. B. 77, h. 
a libertate probanda, & obtulit ſe at the fourth day againſt the Lo2d, & 78 f. 
who did not appear but make default, upon whicb default the Utlle zn 
Was enfranchiſed, & had a weit to the Sheriff, that the Sheriff ſhould 
not ſuffer the Loꝛd to vex him afterwards: ſo if the Loꝛd benon-ſute 
alter appearance, the Uillein o Nief ſhall be infrancbiſed. 

12 Upon an Audita querela ſued, the plaintif ſhall have 'a ſuperſe · F. N. B. 104. 
deas in the ſame boꝛit to ceaſe execution; but if he be nonſute, he may 
ha be a new Audita querela, but then he ſhall not have a ſaperſedeas to 
ſtay execution. 

13 Nonſute in attaint after appearance is peremptoꝛp, and ſo like- ENR 1 
wiſe is a Retraxit entred of Recoꝛd, So as the plaintifin attafnt 
hall not bꝛing a new attaint afterwards, i 

14 At the day ol the return of the Habeas corpus, 02 Diſtringas, if 
the Jury and defendant appear; albeit the wꝛit ve not returned, pet if 
the Plaintik make default he ſhall be nonſute, becauſe the parties have 
day by the Roll. Quzre, nam dubitatur in Banco Regis. 

15 The Queen grants the ward of the body ol A. who dyes at full 
age, no tender of Marriage being made by the grantee; In this caſe 
the land ſhall not be retained in Curia Wardorum, foꝛ ft was his folly 
and negligence not to tender a Parrtage. 

15 Jn debt upon an obligatton againſt the daughters and heirs of Dyer 344. 1: 
Hennipgham entred inte by their father, the Plaintif recovered — * 18 Eliz, 

Int 
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Nihil dicit, and hath general judgement : Afterwards upon the Scire 
facias to have exetutton, the defendants pleaded riens per deſcent in 
lee the day of the firſt wit purchaſed oz ſince : Yowbeit the opinton 
1 as, that a'ter recovery by Nihil dicit, non ſum informacus, oꝛ confeſ- 
ſion, the heir comes too late to plead rieos, &c. but he ought at firſt to 
plead oz ſhew the certainty, when, ic. And per Dyer, if the p2ofits re: - 
ceived after the death of the anceſtoꝛ until the wait purchaſed , were 
ſaffictent to ſatisfie the debt, that then the plaintif ſhould have general 
judgement againſt the heir. | 

17 It an Alien boꝛn pꝛay not medietatem linguz befo2e the Venire Wen. 
facias is awarded, he comes too late after, foz non conſtat Curiæ, that 
he is an Alien. Spinolaes caſe. 


Dyer 357. 45» 
19 E!]. 


174 77 gilantibus non Dormientibus Leges ſ. ubUeniunt., 


1 At the Common Law upon every tontinuance 02 day giben over Noe 

Co. Int. pars hęfoze judgement, the plaintiff might have been nonſuted, and there- 
1.239. b. 1. fe befo2e the Statute of 2 H. 4. cap. 7. after verdic given, if the 

Court gave a day to be adviſed, at that day the plaintiff was demanda⸗ 

ble, and might have bern Nonſuted, fo2 vigilantibus non dormienti- 

bus, &c. 
Co. I. 4. $8: 4 A. deviſeth land to B. till 8 oo l. be raiſed fo2 the p2eferment of D.. 
b. 3. in dn  h{gdaughters,e dies, C. the heir of 5.conceals the will, enters, dieth In Notice. 
Andrew cofg this caſe B. ſhall ha ve allo ance fo2 the time that the will was con: 
bels cale. cealed; but albeit B. had not notice of the will, pet if a ſtranger had 

occupied the land, the deviſee ought to take notice of the deviſe at his 

perfl ; fo2 vigilantibus non dormientibus, &c. And fn ſuch caſe none 

is bound to give him notice. 


WF cid „ 3 Where the defendant ſhewes a deed to the Court, the plaintif Deed erued 
+ Ls map p2ay the ſame Term, that it may be entred in bæc verba, And 
calc. ſohe may demurr, oꝛ take iſſue at his pleaſure; But it he ncglec to 

pꝛay it that t erm, he ſhall never hare it ſo entred afterwards, ; 
Co. !.7.27.h. 4 In a Quare impedit if the plaintiff be nonſute after appearance, oz Quue le- 


dH Loft piſtontinue the ſute, that fs perempto2y, and the defendant becomes 


„uu; Cale, 


Acto2 and ſhall immediately have a weit to the Biſhop, ic. 
Co.1 6.8.b. 5 At the Common Law befoꝛe the Statute of Weſtm. 2. cop, 4. If K<cove'?®) | 
i in 1441/03 anp had ſuffereda Recovery in any real action by default ( if he were 2 
* lawfully ſummoned, and there were no erroꝛ in the pꝛoceeding he 
could not have (the caſe of an Infant only excepted) any remedy, but 
by wꝛit of right; And therc foꝛe the w2it of Quod ei deforceat was by 
that Statute given to tenant in tayl, by the Curtefie, in Dower, and 
ſo: lite, aſter recovery had againſt them by default. 
6 Jn a wꝛit of Erro2, when the reco2d is come into the Court, ff #0" 
the plaintit all that Term do not aſsfon bis erroꝛs, and albeit he then 
aſsign the erro2s, pet if te do not then alſo ſue out a Scire ſacias ad au- 
diendum errores acainft the defendant returnable the ſame term oꝛ the 
nextterm ſollowfng, all the matter is diſcontinued, 
7 An Jnfant at full age bzings an Audita querela in Chancery to lnb. 
avoid a recogniſance inthe nature of a Statute ſtaple by him made 
within age, but becauſe his ace was to be tried by the fnſpc con of the 
Court, it was adjudged, that it did not lie; ſo alſo ft had been, if he 
had died within age: fo2 in ſuch caſe he ſhould hate bꝛought the Audi; 
| ta querela befoꝛe His full age. . 
Dver 2 AT, a3 8 A Qua re Impedit iſſued againſt the Archbiſhop of Canterbury, the Quſe Imp. ; 
7E:7; Wiſhop ot Lincoln, and the Incumbent, who made default to the great | 
- diſtreſs, whereupon the plaintit made title, that he might have a wat 
fo 
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Miſe, 1 


| Nonage in- 


| Miſe, 


— — A. >. N 4 a 8 p 


the Common Law. 
to the Biſhop, and a wit was awarded to enquire de damnis, de ple: 
nitudine, ad cujus præſentationem, quantum temporis elabitur a vacatio · 
ne, et quantum Eccleſia valet per annum, all which points were retur⸗ 
ned by inquiſition , and acco2dingly Judgement was given, that the 
plaintif ſhould recover the pꝛeſentment, and ſhould have a watt to the 
Biſhop of Lincoln, and damages to the value of the Church by half a 
year, and the defendants in miſericordia. | SE 

9 Jfa wit of Error be delivered to the Chief Juſtice of the C. B. oz Dyer 244. 645 
the Clerk of the Treaſozte there, this is a Superſedeas in Law, and a 8 E1iz. 
ſtop to award execution; Howbeit, if the plaintif do not crave the re- 
moval of the reco2d befo2e the return of the wꝛit of Error, the Juſtices 
may then award execution, Vide 6 H, 7. 16. 


175 Ir favoureth ſpeeding of mens Cauſes; 
And therctore 


1 In antient time, when Noblemen and others purchaſed by Let⸗ Co, Inſt. pars 
ters Patents from the King p2otectfons, either Profecturæ, 03 Mora- 1. 130. b. 4+ 
turæ, to go 02 remain beyond the Grecian ſea, oꝛ elſewhere, they were 
alſo by other Letters Patents to purchaſe licence to make their gene: 
ral Atto2neys in all Courts, ſo as no actions oꝛ ſutes ſhoulo be thereby 
delayed, which Britton commends to be bien et ſagement fait, fol, 
282+ | | | ; - 5 

2 In an Alsiſe of Novel diſſeiſin a Pꝛotedion is not allowable, no? Co. ibid. 137. 
yet in a Certificate upon an Aſst(e, becauſe an Alsile is feftinum re- G. g 
medium to reſtoꝛe the diſſetſee to his freehold, whereofhe is w2ongful- in 70h — 
ly and without Judgement difſeifed ; And therefoze in this action the caſc. | 
defendant ſhall not be eſſoined, noꝛ p2ay in aid but only of the King, 
noꝛ vouch a ſtranger, no2 any party to the w2it, unleſs he will imme⸗ 
diately enter into the warranty; there is the ſame Law alſo of receipt; 
neither ſhall the Paroll ſfay foz the non-age either of the plaintif 02 de- 
kendant, and in many other reſpe as an Alsiſe fs remedium maxime 
feſtinum. 

3 In Dower, 02 in appeal bꝛought by the feme of the death of her Co.. 5. 30. b. 3. 
husband. 02 in an Alsiſe bꝛought by a feme, which was the wife of B. in che caſe of 
it the tenant oꝛ defendant plead, that the baron is in full life, the tryal *Þ< Abbot of 
thereof ſhall not be by the Jury, but by the Juſtices upon examination n 
made befoze them, and that courſe is taken foz the greater expe- 
dition. | 

4 If the tenant in a real acfon vouch A. as heir within age, oz if Ch 0g 
the tenant foꝛ life be impleaded and pꝛap in aid of A in reverſion with⸗ fe 
in age, and p2ay alſo, that the Paroll may demurr, &c. In both theſe 
caſes, if the demandant reply, that he is in full age, this ſhall not be 
tried by the Country foꝛ the creat delay of the demanvant, but a w2it 
of Venire facias Mall iſſue to the Sherif to b2ing A. befoze the Juſtices 

to be inſpected by them, whether he be of age. o2 no, 

5 Od all acfons an Alstſe is moſt favoured in Law, becauſe it 
gives the moſt ſpecdy remedy, And therefo2e the Statute of Weſtm. , Ll. 
2. cap. 25+ laith of it, & quia non eſt aliquod breve in Cancellaria per 4 3 
quod querentes habent tam feſtinum remedium ſicut per breve novæ dif- illougbiy. 
ſeiſinæ, &c. And as the Law favours an Aſstſe, ſo likewiſe it favo2s 


all ſuch things, as may ſpced and expedite it, and abhozs any thing, pl. ibid. 89 b. 
that may hinder oꝛ retard ft ; And therefo2e upon a bare ſurmiſe, that gig of Freſfi 
the Sherit is allped fo either party, the w2it ſhall be at firſt directed to force in Lon- 
the Cozoners, and this ſhall be no exception to abate the wzit, and don. | 
many other exceptione, which abate fps wzits, ſhall not abate an 

ccc 


Alsite, 
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Alsite, becauſe it is much favoured in Law by reaſon of the expedition 
and diſpatch, which accompanics it, and wherein the Law takes much 
delight and ſatisfaction. Vide Dyer 84. b, 83, 

6 Albeit the wait of A\siſe command the Sherif,Quod faceret duo- 4 
decim liberos et legales homines de vicineto, &c. videre tenementum, | *** 
&c, pet by antient Courſe the Sherff muſt return 24, and this is fo2 
expedition of Juſtice ; fo2 it twelve ſhould only be returned, no man 
ſhocld ever have a full Jury appear oz beſwozn (in reſpec of Chal- 
lenges) without a Tales, which wonld be a great delay of trials. 


Co. Inſt, pats 
1. 15. a. 2. 


176 Hateth Delayes. 


Co. Inſt. pars 1 Some ſap, that the demandant in a wꝛit of Dower, who pzocy: Dower. 
1. 32. b. 4 xeth oꝛ ſuffereth delays in that ſute, ſhall not recover damages 
Co. ibid. 126. 2 The cauſe of an Amerctament in a plea real, perſonal o2 mixt 
b. 4. (where the King is to have a fine) is fo2 that the tenant oꝛ defendant 
ught to render the demand (as he ts commanded by the Kings wit) 
be firſt day, which il do, he ſhall not be amerced ; ſo as foz the delay 
| which the tenant o2 defendant doth uſe, he ſhall be amerced. 
Co. ibid. 128. 3 Ik the defendant plead in diſability of the perſon an Outlawy Ouclacty. 
A. 4. at the fame Court, he ſhall not need to ſhew it foꝛth pzeſently, oꝛ tf he 
plead an outlaw2y in harr, and it be dented, then he ſhall have a dap to 
bzingit in; But if he plead an Dutlawzy, and offer withall to ſhew 
tt to the Court, he muſt ſhew foꝛth the recoꝛd of the Dutlaw2y mainte⸗ 
nant ſub pede ſigillr; becauſe the plea is but dilatoꝛy. 
Co. ibid. 158. 4 After challenge to the Array, and trial duly returned, ff the ſame Chalienge. 
225 party take a challenge to the Polls, he muft ſhew cauſe pꝛeſently; ſo | 
it a Juroꝛ be fozmerly ſwozn, it he be then ch:llenged, the party chal⸗ 
lenging maſt ſhe w cauſe pzeſently, and that cauſe muſt riſe ſince he 
was fwo2n ; like wiſe when the King is party, oꝛ in an appeal of felo: 
np, the defenvant, that challengeth foꝛ cauſe, muſt ſhew his cauſe pꝛe⸗ 
ſentlp. . 
Co. ib d. 161. 5 To Counterplead the plaintif in an Alstſe, by which he is delay. Countcry!:: 
3. ed, maketh him, that pleadeth it, a diſſeiſoꝛ: Other wiſe it is, if he had 
pleade d Nul tort, &c. 
Co. ibid, 260, 6 Ik a man be out of the Realm, and a recovery be had againſt Recover. 
b. 3. him in a Præcipe by default; In this caſe, he ſhall not a void ſuch recobe⸗ 
ry ; becauſe by ſuch means a man might be infinitely delayed of his 
freehold and Jiiherftance, whereof the Law hath ſo great regard; and 
few oꝛ none go over, but of their own free will, neither is he in ſuch 
caſe without his 02dfnary remedy, either by his wꝛit of an higher na⸗ 
ture, oꝛ by a Quod ei deforceat : Yowbetit it is other wiſe of outlawꝛy 
in a perſonal action, fo2 de minimis non curat lex, and he ſhould other. Ou,EGa f,, 
wiſe be without remedy: Alſo as to a recoverp, there is a difference t 
bet wirt being beyond ſea, and impꝛiſonment ac. 
„I Aka man be convicted of felonp by verdict, and delivered to the Voucher. 
Oꝛdinarp to make purgation, he cannot be vouched; foꝛ that the time 
of his purgation (if any ſhould be) is uncertain, and the demandant 
cannot be delayed upon ſuch an incertainty; beſides the tenant fs not 
without remedy, foꝛ he may have his warrantia cartæ. 
Co.1.4 35 8 Ik the King grant a pzotectfon in a Quare Impedit, 02 an Aſſiſe Protection, 
b. 1. in E YWfthanonobſtante of any Law to the contrary, that grant is rotd; 
32:3 calc» fyoꝛ by the Common Law a P2otectfon lieth not in either of theſe ta- 
ſes. ſoꝛ the damage that may happen to the plaintit by ſuch great delay, 
and a non obſtante cannot a bail, when by the Common Law the King 
cannot grant the thing it ſclf, 
9 The 
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36 f. 3. 9 The Statute of 35 E. 3, Stat. 1. cap, 13. which gives traverſes Co. 1. 4. 58.2. 
, to offices of lands ſetſcd into the Rings hands ſhall be taken generally . in che Sad- 
accoꝛding to the letter and intention of the ſaid Ad, becauſe it is fo: © 
the advancemenc and execution of Juſtice againſt grie vous and tedt⸗ 
ous delays. 


tend. 10 In a Quare Impedit if the defendant do not come in at the vf- F N. B. 38. a. 


ſtreſs returned againſt him, the plaintif ſhall have a w2it ad admitten- 
dum clericum directed to the Biſhop, without making any farther 
title. 

11 If the Judges of any Court (as well of recoꝛd as other) do de« F. N. B. 15 3. 
lap the party plaintit oz defendant, and will not give judgement koz b, c, . | 
him, when they ought to do it; In thts caſe, the party grieved map 
have 4 wꝛit de procedendo ad judicium directed to ſuch Judges 02 Ju- 
ſtices, and thereupon an alias and pluries, if they will not p2oced to 
give Judgemeut, and after that an attachment (if they pleaſe) direc 
_ the Coꝛoners, and returnable into the Kings Bench oz Common 
Pleas, | 


. 1a The Lap favoars all things, which have ſped and expedition in pl. Co. 74. b. 


them, and abhozrs all delapes, which retard oz delay Juſtice; and 4. „imbiſh & 
therefoze an Aſsfſe ( which by the Statute of Weſtm, 2. cap, 25.) fs the Lo. ill. 
ſatd to be feſtinum remedium, is much favoured in Law; ſo as a wett 

of Alsiſe upon a bare ſurmiſe ſhall be at firſt diredted to the Coꝛoners, 

without firſt directing it to the Sherif, and then upon a challenge to the 

Array ts have it afterwards directed to the Co2oners, which is the 02s 

dinary courſe fo2 other wits, ; | 


177 Unncceſſary Circumſtances ; And therefore, 
Fruſtra ſit per plura, quad fieri poteſt per Pauciora. 


The entry of 1 Jn a præcipe, where the demandant is to recover damages, if the Co. Ind. part 


gs "%- tenant plead non-tenancy o2 diſclaim, there the demandant map aver 1. 362. b. 3. 
"io. biin to be tenant of the land, as the w2it ſuppoſeth, fo2 the benefft of 
Act. his damages, which otherwiſe he ſhould loſe, oz otherwiſe he may pꝛay 
judgement and enter, at his election : but where no damages are to be 
recovered, as in a Formedon in deicender, and the like , there he can- 
not averr him tenant, but pzay his judgement and enter; fo2 thereby 
he bath the effec of bis fute, and Fruſtra fit per plura, &c, And there- 
foe if tenant in tail diſcontinue,and his iſſue bʒing a Formedon agafuft Lictl. 5. 591. 
the diſcontinue, and the diſcontinue pleads that he is not tenant, but 
utterly diſclaims in the tenancy of the land; In this caſe, the judge - 
ment ſhall be, that the tenant ſhall go without day, and after ſuch 
judgement the iſlue may enter into the land, notwithſtanding the dif- 
continnance, | 
— ewe 2 When the King was to grant a reverſion, the antient fozm was Co. I. 8. 167+ 
mw to rettte the firſt grant, and then to grant the reverfiongand beſides by ?: 1 
another patent to grant the lands in poſſeſsfon, by which way a god „ 3 
eſtate paſſed to the patentee ; Howbeit, to paſs theſe ſeveral grants in 
one and the ſame patent, is as god and effecual in Law, as to paſs 
them in ſeveral patents; and fruſtra fit per plura, &c. 


iure, 3 It the Office of the Parſhalſie be fo2feit, the King ſhall be in Co.. 9. 96. b. 


Office, poſſeſsion thereof by ſeiſure without office; ſo it ts alſo of the Tem- 3. in Sir · Geo. 


po:alties of a Btſhop, oꝛ of a P2fo2 Alien; becauſe the certainty of #920/ds calc, 
theſe appear in the Exchequer. & fruſtra fir, &c. Jn ſome caſes alſo 
the King ſhall be in poſſeſſfon by office without ſeiſure, as ot lands, te- 
nements, offices,xc. which are local, and whereof continual p2ofit may 
be taken, as where it fs found by office, that a condition is bzoken, oz 
that 
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that one attainted of felony is ſeiſes of land, tc. oꝛ in caſe of the ward 

of land, ac. In all theſe caſes the Ring ts in poſſeſston by office wity: 

out any ſeiſure. 
2 H. 4. 1. b. 4 One that is in Court ready to joyn with the defendant may do it Vcuchce 
Finch, fol. 54. without p2oceſs, as the vonchee ( the leſſoꝛ of the plaintit being pꝛayed ö 

in aid of ) when the dekendant in a replevin avows upon him; Oꝛ the 

Meine, when the Loꝛd paramount avows upon him: but joynder in aid 

cannot be by Attoꝛney without proceſs. | 
Co. l. 5.21. 5 M. leaſes fo2 a1 pears unto S. and covenants to make a new Covenant 
ee leaſe to S. upon the ſurrender of the old, M. leaſes to another by fine ſurrender, MY? 
1 Ia pears, and hereupon S. without ſurrender of the old leaſe bzings | 

an acton of Covenant againſt M. Jn this caſe, the covenant is bꝛo⸗ 

ken, albeit S. do not ſurrender (which ought to be the firſt ac) becauſe 

it were in vain foz him to do it, in regard M. hath diſabled himſelf to 

take the ſurrender, oꝛ to make a new leaſe. 
4 E. 3.170. 6 The demandant may watve iſſue upon Counterplea of voncher, Waiver of 

and grant the voucher ; fo2 tf the Enqueſt paſs, the tenant cannot 

have moꝛe. | a 
1 H. 6. 4. b. 7 One that is a debtoz to the King of Reco2d in the Exchequer, ff Kings dcbror, 

he be ſeen in Court, may be bꝛought in to anſwer without p2oceſs, ; 
Dyer 59.2.144 8 Jn Replevin the defendant hath return awarded upon Nonſute of Replerin. 
36 H. 8. the plaintit, and upon Returno habendo the Sherit᷑ returns averia elon- 

gata per Querentem, and thereupon Withernam is awarded, and the 

vefendant hath delivered unto him as many of the plaintifs gods, 

wherenpon the Plaintit᷑ is to ſue a ſecond deliverance ; Jn this caſe, 

he ſhall ſue the ſecond deltverance foz the firſt diſtreſs, and not foꝛ the 

Cattel delivered upon the Withernam, foz the Cattel of the firſt vf- 

ſerels (being the cauſe of the Withernam) being delivered, the other 

upon the Withernam will be alſo diſcharged. 
Dyer 191. 24. 9 The Sherifof Midd. had an attachment of pzivilege againſt one c. * 
2, 3. El. Kemp, and likewiſe a Capias ad ſatisfaciendum àgainſt him at the ſame πτπf 

plaintifs ſute, both returnable the ſame term into the C. B. but the 

attachment was returnable firſt; upon which he bzings his body into 

Court, and ſafd he would return the Ca. ſa. at the day of return 

thereof: Mowbeit, upon motion of one of the Pzotonotartes, the Ju · 

ſtices ſent the defendant to the Fleet, and diſcharged the Shertk of 

him, and would not Kay untill the return of the Ca, Sa. there being a 

fo2mer judgement againſt him upon Recoꝛd. Vide Dyer 214. 47, 
Dye: 204. 1. Upon nihil dicit in waſte, a wait iſſueth, that the Sherif in propria 
2. Eliz. perſona accedat ad locum vaſtatum, to enquire of the damages, and it 

was held god, and not to enquire of the waſte, foꝛ that was confeſt by 

the Nihil dicit; neither is it in ſuch caſe neceſſary, that he ſhould then 

go in perſon, acco2ding to Welt. 2. cap. 25. fo2 that fs only in yaſto 

inquirendo, where the Detendant makes default to the diſtreſs, 


178 Expedit Reipablicæ, ut ſit ſiais Litium. 


1 Regularlp, an Abbot, Pꝛioz, Biſhop, oz other ſole Cozpoꝛzation 

Co laſt. p rs tànnot diſclaim, oꝛ do any ac to the pzejudſce of their houſe oꝛ bene⸗ Anu. 
1. 103. a. 1. fice, but what may be avoided by the ſucceſſo2 ; yet if an Abbot, Bi- 

ſhop, xc. acknowledge the action in a wait of Annuttp, this ſhall bind 

the ſacceſſo2, becauſe he cannot falſifie it in an higher action, and Ex⸗ 

pedit reipublicæ, ut ſit fin's Litium. Vide ſupra Max. 1. caſe 4. & 92, 

10. So it is likewiſe in an action of debt upon an Dblfgation,Statuate, 

o2 Recogniſance ; foꝛ there mult be an end of ſutes, and Res judicata 

pro veritate accipitur. It 

2+ 


Max. 178. the Common Law. 


challenge. 


of the Coꝛoners. pꝛoceſs ſhall be awarded to the reſt, tf againſt all of 
them, then the Court ſhall appoint certain Eliſors oꝛ Eſliors ( ſo na: 
J named of the French woꝛd ellire, to choſe, becauſe they are named by 
| the Court) againſt whoſe return no challenge ſhall be taken to the 
array: Howbetit, challenge may be pet made to the Polles, but that 
ſhall be alſo pzeſently examined and ſetled in Coutt: Foz Expedit 


reipublicæ, &c. 


N 0 | * vs 
IF 2ictit100. 
er, 


| the one do alien her part. See Dyer P. 1 Mar. 98. b. pl. 5 2. 
Iv 


ode. rials of the Judges of the ſame Courts, impoꝛt in them ſuch incontrol⸗ 


lable credit and veritie, as they admit no averment, plea, oꝛ pzof to 
oY the contrary; And if ſuch a Reco2d be alleged, and it be pleaded that 
"I there is do ſuch reco2d, it ſhall be tried only by it ſelf; And the reaſon 
: hereof is apparent, foz otherwiſe (as our old Authozs ſay, and that 
1 truly) there ſhould ne ver be any end of Controverſies, which would 
— be inconvenient : Yowbeft, during the Term, wherein any Judicial 
; act is done, tie Recozd remaineth in the bꝛeſt of the Judges of the 
» 3 Court, and in their rememb2ance, and therefoze (in ſnchcaſe ) the 
1 Roll is alterable during that term, as the Judges ſhall direc; but 
when that term is paſt, then the Reco2dts in the Roll, and admitteth 

no alteration, averment, oꝛ pꝛot to the contrary. . 


67) 


2 It the plaintif allege a cauſe of challenge againſt the Sherif, the 84 ibid. 158 
poceſs ſhall be directed to the Coꝛoners, and if any cauſe againſt any on 


4.8. 


3 A partition of intailed lands between parceners, being equal at Co. ibid. 173. 
the time of the partition, wall bind the iſſues in tatl fo2 ever, albeit b. 


4 The Rolls of a Court of Recoꝛd being the Recoꝛds and memo: Co. ib:d. 260. 


2. 


Wis: 5 At the Common Law befoze the Statute of Non-claim 34 E. 3. Co. ibid, 262, 
; cap. 16. after a fine levied of land, if a ſtranger having title thereunto a. 1 
had not made claim within a year and a day after ſuch ſine, he had been Lit. 5. 447. 


barred fo2 ever, and the reaſon thereof was alleged to be, Quia finis 
finem litibus imponebat: but this is now helped by the Statute of 4 H. 
7. 24. which ofves 5, pears after the fine and pzoclamations, . | 


cient in Law, there might have iſſued out a new extent ; But it ap- 


f Exeor, 6 Befo2e the Statute of 32 H. 8. 5. ik an extent had been inſaffi- Co. ibid. 295. 
5 a. 4. 
Co. 


J. 5. 87. 


pears by the Pꝛeamble of the ſaid Statute, and alſo by divers Boks , ; in dlum- 
and reſolutfons of the Judges, that (befoze that Statute) after a full jc/ds caſe. 


and perfect execution had by extent returned and of Recozd, there 
could never be any re- extent upon any ejection ; And there are many 
inconvenfences pet, which are not remedied by that Statute ; for 
: which ſee Co. ibid. fol, 289. & 290. Vide ſupra, 32, 21. 5 
genen 7 Where the judgment is to be final, there the Dath of the Gzand 
a. Aſsiſe oꝛ Jury ought to be abſolute, and not to their knowledge; as 
| in a w2it of right, when th: Miſe is joyned upon the mer right, oꝛ in an 
Attaint, oꝛ in wager o: Law; fo2 the judgement in everp of theſe 
th: & is final. | | | 
emen in 8 Jna wit of right when the Miſe is jopned upon the mer right, 
| 3 Ag and the tenant tenders a Demy ma k, that the grand Aſsiſe may alſo 
* inquire, whether the demandants anceſto2 were ſefſed in the time of 
1 the King, as he had Counted Jn thts caſe, albeit the verdict of the 
G2and Alsiſe be given only upon this laſt point, pet judgement final 
ſhall be haq thereupon : ſo it is likewiſe ff the tenant after the Miſe 
jopned make default, 62 confeſs the adion, o2 ik the demandant be 
non ſute, and pet in none of theſe caſes the of the Gꝛand Alſsiſe give 
their verdic upon the meer right; but the reaſon is, becauſe the Law 
aims at peace and quiet, and that there might be an end of ſutes and 
a confroverfics, Vide F. N B. 5. n. 
Uh 9 Every plea that a man plcavdeth ought to be triable, foz that 
wfthout trial the cauſe can receive no end. Ec expedit reipublice, &c. 
Doddd 10 It 


Co. Iuft. par. 
1. 294. 2. 4. 


Co. ibid. 297. 
b. 2. 


Co. ibid. 303. 
1 
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Co. ibid, 369. 10 Af there be tenant fo2 life the remainder in fee by lawfull and Prerenceg t. 
b. 1. jntt titie he in the remainder may obtain and get a pꝛetenced title of l. | 
any ftranger (notwithſtanding the Statute of 32 H. 8, 9.) not only 
becauſe the particular eſtate and the remainder are all one, but fo 
that it is a means to extingutth the ſeeys of tronbles and ſutes, and 
cannot be to the pꝛe judice of any, ; | 
Co. I. 4-15- 11 Jfone tell another that he is perjured, oꝛ that he hath fo2ſwozn Sander: 
b. 1. in Stan- himteit᷑ in ſuch Court, theſe woꝛds are actfonable , becauſe by theſe woc:s. | 
15 & 831905 1020s ft appears, that he hath fozſ\wozn himſelf in a Judicial pꝛotee⸗ | 
Caje, bh | 
ding: but woꝛds of heat and palſston, as to ſap to one, that he hath foꝛ. 
twoꝛn himſelf, oꝛ that he is a Uſllefn, Rogue, Uarlet, oz the like, by 
theſe o2 ſuch like woꝛds an action ought not to be maintained, foꝛ Bo- 
ni Judicis intereſt lites dirimere ; And the rather, becauſe ſuch frivo- 
lots actions are now mo2e frequent than they have been in fozmer 
ages, Et mglitiis hominum eſt obviandum, Vide 188, 1. | ; 
Co. . 5.77- 12 The plaintif and defendant ſubmit themſelves to the arbitre: ay; © 
b. Sam ons cal*, ment of A. who awards, that the defendant ſhall enter into bond, that | 
the plaintit and his wife ſhall enjoy certain lands quietly; this award 
is vold, becauſe the uncertainty of the ſum , wherein the defendant 
chall be bound, map be an occaffon of a new ſute and controverſie, fo; 
that the Arbitratoꝛ not naming the ſum, he cannot aſsfgn his power to 
the platnttf, defendant, oz any one elle to do ff, 
Co, .. 5.91.b. 13 Whenany houſe is recovered by any real action, 02 by Ejectio - Sein, 
3. in Semans ne firmæ, the Shertf may bzeak open the houſe,and deliver the ſeiſin oz poſiedion by * 
alc. polleſsfon thereof to the de mandant oꝛ plaintiff, ( fo2 the woꝛds of the de Sher 
wit are Habere facias ſeiſinam, 02 poſſeſſionem, &c. ) becauſe other- 
wiſe there would be no end of fach ſutes: and after judgement it is 
not (fn right and judgement of Law ) the houſe of the tenant oz de⸗ 
C0.1.6,7: 14 When one is barred in any acton real oz perſonal by judge: Bur n . 
E ment upon demurrer, confeſsfon, verdict, ec. he is barred as to that oꝛ ons. 
the like acton of the ſame nature foz the ſame thing foz ever; fog Ex- ; 
pedit Reipublicæ, &c. Vide ſupra, 92, 9. : 
Co.1.6.9. b.r. 15 At the Common Law befoze the Statute of Marlebridge, cap. Writ of Ency z 
in Fer: s caſe. 29. ff land had been conveyed out of the degrees, ſo as the demandant in be Pot. 
could not have a wꝛit of Entry in the per, oꝛ in the per and cui, the de- ; 
mandant was put to his w2it of right:; fo2 there was no w2it of En- 
try in the Poſt befoze it was given by the ſaid Statute ; And the rea: 
ſon why the law was ſo befo2e that Statute, was, quod ſit finis litium, 
and that he that right had ſhould not be negligent , but take his 
— by woꝛit of Entry befo2e there ſhould be moze than two alie⸗ 
nations. | 
Co, 1.6.45.9; 16 Jn debt upon an obligation the defendant pleads, That the Judgemen: 
. 22835 glaintit hath recovered uyon the ſame bond, and that the judgement kg Us 
- thereupon is removed by Error into the Kings Bench, and was not yet 
reverſed; And this was adjudged a good plea, hecauſe the judge: 
ment takes away the ſtrength of the bond, and tf after judgement he 
might ſue the ſame party upon the ſame bond, he might do it infinite- 
lp, and (conſequently) the defendant might be infinttely amerced ; 
fo2 upon every Judgement the defendant ſhall be amerced, and if he 
be a Peer of the Realm, the amercfament is zoo s, and ſo the de⸗ 
fendant might be infinitely amerced upon one and the ſame obliga⸗ 
tion, which would be miſchie vous, Ec intereſt Reipublicæ ut ſic finis 
licium, . 
80% 7:83" 17 A bill of reviver upon a bill of reviver ſhall not be ſuffered fob in 
the infiniteneſs, no moze than a wꝛit by Iour neys accompts upon a | 
fo2zmer w2tt of the ſame nature, foz ſo they might be had fnfinftely. 4 
18 
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18 A Barrettor is in judge ment of Law accounted one of the moſt Co. l. s. 37. 
dangerous and pernicious vermin in the Commonwealth, becauſe in che caſe of 
whereas the Law endeavoureth to ſettle peace and amity, and to ſup, - 
p2eſs diſcoꝛd and contention, he is ſeminator litium, & oppreſſor vici- 
norum ſuorun, efther bp fozce and open Paintenance of poſſeſsjons, 
oz the like, o2 by traud and malite under colour of Law, as by multt · 
plicity of unjuſt and feigned ſutes, Jnfozmations, oꝛ the like, to the 
end he may by that means enfo2ce po? people (ad redimendum vexa- 
cionem ) to give him monep, 02 otheryiſe to compound with him, 

& c. | 

19 Upon an award albeft the parties do not diſcover all their diffe- C. J. 8. 98. a; 
rences to the Arbitrato2s, ſo as they determine ſome, and leave the % 2 
reſt undetermined, pet the award is god; becauſe otherwiſe many FT 
Avbttrements might be a volded, fo the one oz the other of the parttes 
may couceal a treſpaſs done ta him, o2 ſome other ſecret cauſe of adtf- 


on, andſoavotd the Arbitrement, which were inconvenient , fog Ex- 


cord, 


es. 


pedit reipublicæ, &c, | p< | 

20 Acco2ds are much favoured in Law, becauſe thep pzevent and Co. I. 9. 29. 
compoſe ſutes and controverſies amongſt nefghbours (Et concordi4 b · 4. in Pe- 
ps rvæ res creſcunt, diſcordia maxim dilabuntur) And therefoze it was caſe. 
adjudged P. 3 lac. rot. 1033. that an Actozd wth ſatisfaction was a 
god plea in barr, in Eden and Blakes caſe. | 

21 The general Statute of 32 H. 8. 36, of Fines ſhall bind the 1 
King, though he be not named, becauſe it was oꝛdatned foz the ſetling 4 . Fo" 
and qufeting of eſtates, and the pzeventfon of debates and conttover⸗ 
ſies in the Commonwealth, in Magdalen College caſe. 


Is de ten- 21 The Statute of Gloceſter in 6 E. I. cap. 3. oʒda ins, that where Go. ru i 


I (cd 4 barr, 


tenant by ths curtcſte aliens his wives inherit ance with warranty , if ia Sms caſe. 
aſſers deſcend from the heir, he ſhall be barred foz the value of the in⸗ Pl. Co. 1:9. 
heritance ſo deſcended, and if lands after deſcend, that then the tenant * 1 - 
ſhall recover againſt the heir of the ſein of his mother, viz, ont of te 
reſtdu of his mothers lands ſo much as the aſſets afterwads deſcended . 
ſhall amount unto: Here, albeit at the making of this At (being in 
6 E. 1, ) there were no intailed lands (fo: all Inheritance was then, 
(viz, befoze Weſtm. 2. being 13 E. 1.) feeſimple abſolute oꝛ conditio⸗ 
nal) yet intailed lands are ſince taken to be within the equity of the 
ſatd Ad of Gloc. but not to re tain oz recover the lands intailed, but 
only the lands which ſhould ſo deſcend; becauſe otherwiſe there 
would be occaſion of new ſutes and contention, which the Law hates 
and abho2rs; foz it the tenant after aſſets deſcended might retain oz 
recover the lands intailed, then if the allets were aliened, the ilſues in- 
heritable to the eſtate tail might by wꝛit of Formedon in deſcender re- 
cover the intatled lands again, which would be get a new ſute, and no 
wap anſixer the Intention of the ſaid Act, being (inderd) a god p20- 
viſion fo2 feeſtmple lands, but not foz lands entafled, without ſach a 
confkruction by equity, as afozefafd; And therefo2e in caſe of entail- 
edlands ſo altened wfth warranty, the tenant ſhall have a Scire facias 
out of the Rolls of the Juſtices, befoze whom the ſute dfpends, to re- 
cover the lands deſcended acco2ding to the pꝛo viſton of the ſafd Act of 
Gloceſter ; which in juſt and p2opoztionable equity agrees with the 
caſe of the feeſimple lands, and the Intention of the ſame Ac, Vide 
ſupra 15. 9, & infra 186. 8. 


179 Circuit 
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Co. Inſt, part x Litcleton ſaith, 8. 446, If the father be diſſeiſed, and the ſon (has R 
. 265. 2. 3. ving only a polsibility) releaſe to the diſſeiſoꝛ without warranty, ſuch 
releaſe is void; Yowbelt, tf there be a warranty annexed to the re- 
leaſe, then the ſon ſhall be barred ; fo2 albeit the releaſe cannot barr 
the right, becauſe the ſon had no right in the land in the life of the fa- 
ther, pct the warranty map rebut, and barr him and his heirs of a fu - 
ture right, which was not in him at that time: And the reaſon (which 
in all caſes is to be ſought out) wherefoꝛe a warranty being a cove. 
nant real, ſhall bart a future right, is foꝛ a voiding of circuit of action, 
which is not favoured in Law, viz. That he who made the warranty 
ſhould recover the the land agafat!Terre-tenant,and then the Terre: 
tenant by fozce of the warranty ſhould have as much land in value a⸗ 
cainſt the warranto2 , which courſe would occaſion Circuit of acton, 
„ and mo2e trouble than needs, 
wy b En 1 2 Where the father enfeoffeth his ſon and heir apparent with war: Vucher. 
en  ranty, and dfeth, the ſon in a præcipe bꝛought againſt him may imme: 
diately vouch his fathers feoffoz, foꝛ the Law will not ſaffer him to 
vouch himſelf, acco2zding to Max, 54. and ſo, when he comes in as 
vouchee, he map darraign the firſt warranty, to avoid Circuit of Aat. 
on. Finch, fol. 14. Fr. Edit. | | 
3 Jn falſe Judgement againſt an Abbot, the plaintif was non:ſate, p. 
aud the Abot had a Scire facias àgainſt the plaintit᷑ toſhew cauſe, why ment. 
he ſhould not have execution returnable quindena Paſchæ, at which 
day the plaintif appears and aſsigns his errozs, and tenders ſecurfty 
to ſue cum effectu, and pꝛaps a Scire facias againſt the Abbot ad audi- 
endum errores, and the opinion of the Court was, that he might aſsign 
his erroꝛs againſt the Abbot, without ſaing out any Scire facias againſt 
him. 
Finch, pag. 55. 4 Jn an action of waſte upon a leaſe ſoꝛ pears by ded, wherein the Waſte, 
leſſoꝛ granteth to the leſſee, that he hall not be impeached of waſte, 
the leſſee may plead this in bart of the action of waſte, without bzinging 
"BY his action of Covenant, 
Finch, ibid, 5 Upon the grant of a ward with warranty, the defendant in a 
wit of right of ward, may rebut the plaintff by that warranty, and 
ſhall not be dꝛiven to bꝛing an acton of Covenant upon the grant, to 
a void circuit ot actian. 
1 14. 6 One that hath rent fſuing out of land diſſeiſeth the terre-tenant, R<couper. 
me” in an Aſsiſe by the diſeiſee the dilleiſoz hall recoup the rent in the 
damages: and the reaſon is foꝛ avoiding circuit of action ; fo2 other 
wiſe when the diſſeiſee re-enters, the action fo2 the arrerages of rent 
ſhall be received; but Circuitus eſt evitandus, & boni Iudicis eſt lites 
dirimere, ne lis ex lite oriatur, Vide Co. I. 5. 31. 3. 2. in Coulters 
caſe, | 


e butter. 


F. N. B. 18. . 


Judge. 3 


180 Matter of Vexation ; And therefore 


©». Iſt, part » Ik the demandant o2 plaintiff be non ſate, oz judgement given port 
1.1:7.2.1. againſt him, he ſhall be amerced pro falſo clamore, foz rexing and merced. 
troubling the tenant oz defendant without juft cauſe. | 
Co. l. 4. 73.b, 2 If any D2phan of London, which by the cuſtom of that City is 2-05 
The caſe et under the government of the Paioꝛ and Aldermen there, ſue in the 
ee. Eccleſtaſtical Court , oꝛ in the Court of Requeſts, ic. foꝛ any gods, 
ö monep 
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money oꝛ chattels due unto them. either by the cuſfom of London, 02 

by any deviſe o2 legacy in the will of their Anceſtoꝛ, oz to ha ve ac- 
compt, ic. In ſuch caſe, a pꝛohihttion lyeth; becauſe the government 

of the D2phans of London belongs to the Matoz and Aldermen of that 

City, and they have Jurildiaton of them: And (per Popham) if the 

Loꝛd of a Panoz hath probate of teſtaments within his Panoz, if any 5 
will p2ove ſuch a will in the Eccleſtaſtical Court, a pꝛohibition ltes 
becauſe the jurtſdicton thereof belongs to another: And the reaſon of 2 
this is, foꝛ that otherwiſe the party might have double veration and 
trouble. | 

3 Where a man hath judgement upon an Obligation, he ſhall not Co. 1. 5; 43.4. 
afterwards bing an actfon of debt upon the ſame obligation again} 3. Higgen: 
the ſame party; not only becauſe the judgement hath dzowned the e. 
bond by changing it into a matter of recozd, but likewiſe fo2 that if he 
that ſq recovers might have another new agion and another new judg⸗ 
ment, he might alſo (by conſequent) have infinite actions and infinite 
judgements, to the perpctual vexation and charge of the defendant, 
and infinitum in lege reprobatur: And therefoze if a man bzings an co, ibid. 46.2. 
actfon of debt upon an Obligation, and fs barred by the judgement, as 2. 
he (ſo long as that judgement ſtands in fozce) cannot have a new actf- 
on; Pari ratione, when he hath judgement in an action upon the ſame 
Obligation, ſo long as that jadgement flanys in fozce , he ſhall not 
have a new action, 

4 If any uſe the Countenance of Law (which was inftituted to Cc. I. 8. 60. 
pꝛevent, and make an ens of controverſies and vexation) fo; double 2: 3. in kee · 
beration, he ſhall be fined : As tf a man ſue in the Common please. 
and afterwards foꝛ the ſame cauſe ſue the defendant in London, 02 az 
ny other Court, the plaintif Chall be fined fo2 this unjuſt vexation, 9 H. 

6. 55. 14H, 7,7, And in a Recaption the plaintif all recover da⸗ 
mages, and the defendant ſhall be fined, and impziſoned fo2 his double 
rexation. Vide F. N. B. 71. & f. m. & infra, 181. 7. ; 

5 Jn god diſcretion no melius inquirendum ſhall be awarded after C. I. 8. 2 
office foundagainſt the King, without view of ſome Recozd, oz ſome 57% gern 
other pꝛegnant matter fo2 the King, to avoid further vexatton of the ca& 
ſubject : And there foze where upon a Diem clauſit extremum it was 
found, that the land was held of the Queen, ſed per quæ ſervitia Juras Dyer 292. pl. 
tores ignorant, and thereupon a melius ir quirendum awarded, where- 7": ** 2 
by the tenure was found of a ſubjea, and all other points certainlp 
found ; Jn this caſe the firſt office was adjudged vold by the ſence ok 
2 & 3 E. 6. and the rather, becauſe it ſhould give no further occaſion 

of rexing the ſubje&.fo2 that the uſual courſe was upon à double Igno⸗ 
ramus to adjudge a tenure fo2 the Ring in Capite. 


181 Pendente Lite nmibil ih hour. 


I Atthe Common Law, if hanging a Quare Impedic àgainſt the Co. Inſt. part 
D;vinarp to2 refuſing the Patrons Clerk, and befo2e the Church 1. 344. b. 3. 
Were full, the Patron had bzought a Quare Impedit agatnſf the Bi- 
hop, and hanging the ſute, the Biſhop had admitted and inſtituted a 
Clerk at the pꝛeſentation of another; In this caſe if judgement were 
otven fo2 the Patron againſt the Biſhop, the Patron might have had 
a w2it'to the Biſhop, and removed the Incumbent , that came in 
pendente lite by uſurpation, fo2 pendente lite nihil innovetur; And 
therefoze at the Common Law it was god policy to bzing the Quare 
Impedit againſt the Biſhop as ſpeedily as might be. 


— 
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Co. I. 115. b. Ju Real actions depending, as Formedon, dum fait infra ætatem „Eſtrepment 
Foliambs cal. pit of right, oꝛ the like, the demandant ſhall have a wꝛit of Eſtrep- 
F. N. B. 60 2. ment, to inhibit the tenant from committing waſte oz eſtrepment, 

hanging the ſute ; the like wꝛit alſo may be had after juogement, and 
befoze execution. Vide che Statute of Gloceſter, 6 E. 1. cap. 13. Jtlp- 
eth alſo in an action of waſte ; and the woꝛds of the wzit are, Tibi 
præcipimus, quod ad meſſuagium præd. perſonaliter accedens totaliter 
ordinari facias, quod vaſtum ſeu eſtrepamentum de eodem meſſuagio, 
contra formam Statuti prædict. non fair, pendente placito pred. indiſ. 
cuſſo. | — 
Co. J. 6. 29. 3 Jn Oyer 339. 17 Eliz. A preſentation obtained of the Queen, Preſentation, | 
v. 3. hanging a Quare Impedit, in deceit of the Queen, was adjudged void. f 
In Greens caſe. 3 3 
F. N. B. 20. e. 4 Jn a weit of Error after ertozs aſsigned and ſcire facias awarded Error 
againſt the defendant upon ſuch aſsignment, the plaintif ſhall not ac: 
fan any erro2 in fac, as to allege that the platnfif in the other adjon 
was dead at the time ofthe judgement, oꝛ befoze the judgement , oz 
the line; And when the plaintif may aſsign errozs in fac, be ſhall aſ- 
aſian but one erro2 of that kind, but he may aſsign as many erroꝛs 
as appear in the recoꝛd, becanſe this ſhall be tried by the Juſtices in 
Court, but that by a Jury, which innovation will much delay and pꝛe⸗ 
*. judfce the defendant in the wait oferroz, | 
F. N. B. 37. f. 5 In a Quare impedit, 02 darrein preſentment, ff the plaintif ſuſpect, Ve «is, | 
b. that the Biſhop (banging the plea) will admit the defendants Clerk, l 
the Law gives the plaintif a w2it of Ne admittas within the fir mo: 
neths, to inhibit the Biſhop ſo to innovate, to his pꝛe judite, hanging the 
plea: The woꝛds of the w3it are theſe; Probibemus vobis ne adinir- 
tatis perſonam ad eccleſjam de B. quæ vacat, ut dicitur, & de cujus advo- 
catione contentio mota eſt in Curia noſtra inter A. & B. donec diſ- 
cuſſum fuerit in eadem Curia, ad quem eorum pertineat ejuſdem eecleſiæ 
Advocatio. ; 
6 It a man ſue a Quare Impedit, and deliver it upon reco2d, as he Prohivirion,” } 
map, and after the defendant oz bis clerk ſues a Citation againſt the | 
p2eſentee of the plaintit; In thiscaſe, the plaintit in the Quare Impe · 
dir ſhall have a p2obibition in the Common Place, befo2e the return 
ol the Quare Impedit, becauſe it appears upon reco2d,that ſuch a Qua- 
re Impedit is depending. 3 
7 Jfa man hath a Quare impedit, and he ſue a Ne admittas fo the Ne inc. 
Wiſhop, and after the Biſhop encumbers the Church within tbe ſix l. 
moneths with his own Chaplein, oꝛ with the Chaplein of the vcfen- 
dant; here, the plaintif ſhall have a wit of Quare incumbravit, to pꝛe⸗ 
bent ſuch diſtur bance hanging the ſute in the Quere Impedit. ; 
8 Ik a man diſtrain foz rent oz ſervice, and after (hanging the Kee⸗pton. 
plea) diſtrains again foꝛ the ſame rent oꝛ ſervice; Jn ſuch caſe he 
that is ſo diſtrained ſhall have a wꝛit of Recaption, and ſhall recover 
his damages foz the ſecond diſtreſs ſo taken, and he that diſtrained 
ſhall make fine fo2 the mong he bath done albeit the firſt diſtreſs was 
lawfully made, and the rent is ſtili in arrear, 


4 


182 Infinitencſs and multiplicity of ſutes. 


ben l There is a diverſity between a p2ivate way, which ſerves foꝛ a P-blique u. 
7.56.2. 2. P2fvate mans uſe oz occaſton,and a publique wap, which is a Common '*<- | 
Cc. J. 5. 73. paſſage; fo2 if a man be interrupted in a pzivate wap, he ſhall have 
2. 3. in Milli- an adion upon his caſe, and recover damages accoꝛ ding to his pꝛeju · 
ams caſe. dice: But ff the way be a Common way, and any man be diſturbed 

to 
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to go that way, 02 if a ditch be made overthwart the way, ſo as a man 
cannot paſs, yet he ſhall not have an ation upon his caſe; and this the 
Law hath p2ovided fo2 avoiding multiplicity of ſutes, foz it any one 
man might have an action, all men might have the like : But the Law 
fo2 this common nuſance hath pꝛovided an apt remedy, and that fs by 
p2eſentment in the L &t oz in the Turn, unleſs any man have a partt- 
cular damage, as it he and his hoꝛſe fall into the ditch, whereby he re⸗ 
tei veth hurt and loſs, there foꝛ this ſpecial damage, which is not com⸗ 
mon to others, he ſhall have an action upon the caſe: And all this was 
reſolved in the Kfngs Bench 27 H. 8. 27. And in that caſe it was ſaid, 
that it had been adjudged in that Court betwen Weſtbury and Powell, 
that where tbe Anhabitants of Souchwark had by cuſtom a watering 
place foz their cattel, which was ſtopped by Powell, that in that caſe 
any Inhabitant of Southwark might have an action; fo; otherwiſe thep 
ſhould be without remedy, becauſe ſuch a nuſance is not pzeſentable 
1 in the Leet oꝛ Turn. | REA 
Ji. 2 In an action againſt two, if one of them plead to the w2it,and the 
other to the action, the plea to the w2it ſhall be firſt tried; fo2 ff that be 
found, all the whole wꝛit ſhall abate, and make an end of the buſineſs : 

So likewiſe in a Perſonal aaion againſt two defenvants, if one deten⸗ 

dant pleads that which extendeth only to himſelf, and the other plead 

; a plea which goeth to the whole, this laſt plea ſhall be firff tried, and 
uu, if that be found foꝛ the defendant that pleaded it, that ſhall diſcharge 
L both, and the particular plea of the other defendant ſhall not be tried; 

fo2 example, if one of the deferidantsin treſpaſs plead a releaſefo him- 

ſel (which in Law extends to both) and the other pleads not guilty 

—.— extends but to him that pleavs ) the plea which gosth to the 

hole and diſchargeth both, ſhall be firſt tried; foz if that be lound, it 

maketh an end of the ſute, and the plea of the other defendant ſhall 

; not be tried; Howbeit, the Law is otherwiſe in Real acton, foz which 

1 vide ubi ſupra. | | | = 

don. 0:tor a full 3 Ak a recovery be had by A. againſt B. and befoze execution B. 

. die ſeiſed, this deſcent chall not take away the entry of the Recovero?, 

5 and ſo it is alſo in caſe of a fine; fog if that were admitted, there 
would be no end of ſate, but a new one would be occaſloued: So lfke- 

wiſe if a recovery bc had againſt tenant fo2 lite, where the remainder 

3 is over in fee, tenant foꝛ life dieth,he in the remainder entreth befo2e 
— execution, and dieth ſeiſed; here alſo the entry of the Recoveroz is 
L lawfull, not only becauſe he in the remainder is pꝛiby in eſtate, but 

like wiſe fo2 that otherwiſe it would occaſion a new ſate : Howbeit, the 

Law ts other wiſe of an Advowſon, becauſe at the Common Law eve- 

f ry pꝛeſentation to a Church did put the rightfall Patron out of poſſeſ- 

ion, | ſton, and did put him to his w2it of right, whether the pꝛelenkation 
. were by title oz without. © | | 

— in 4 The Common Law, foz avoiding of Maintenance, ſuppꝛelston 
en. dk right, and ſtirring ol ſutes at Law, hath pꝛobided, that nothing in 
action, entry 03 re⸗entrp, ſhall be granted over, becauſe under colour 

1 thereof p2etended titles might be granted to great men, whereby 

oy right might be trodden down, and the weak opp2efſed, which the Com- 
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Co. Inſt. par; 
1. 12 5. b. 3. 


Co. ibid. 237. 
b. 4. 


Co. ibid. 214, 
a. 3. 


mon Law abhozrs; as alſo that men ſhould grant any thing befo2e / 
they be in poſſeſston thereof, which might occaſion ſutes and trou⸗ 


bles, 


juc m. Mine fe- 5 A man that by p2eſcription hath had Divine ſervice celebzated, « Co. 1 ;, -+ 
by the Sacraments avminiffred upon e very Sunday and Poltdap at his Viliams calc, 


Chapel within the Pano2 of D. fo2 his own family, upon failer there: . 


of may have an action upon the caſe againſt the Chaplein that neg- 
lens to perfo2m it, becauſc ſach a pzeſcription will be intended to 
commence 
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commence by ſome grant: But when the Chapel is not a p2itate 
Chapel fo2 him and his family only, but publique and common to all 
his tenants of the ſaid Manoz , which may be many; Jn ſuch caſe 
no adton of the caſe lyeth foz the Lo2d ; foꝛ then every tenant may al⸗ 
ſo have an action upon his caſe, as well as the Lo2d, and ſo there 
might be infinite actions foꝛ one default; neither yet are they in ſuch 
caſe without remedy,fo2 they may and ought to ſue in the Court Chzt- 
ſian, and there ſhall have it redꝛeſſed. 5 
Co. I. g. 104. 6 A man cannot have an action upon the caſe fo: damage by the Dove. bouſe. 
b. n Boulitones Pigeons of a Dove-houſe, becauſe then every man might have the 
18 ltke; And therekoze it hath ben held, that if any man (extept the 
n. Lo2d of a Mano? ) ered a Dove houle, it is p2eſentable in the Leet; 
<:-nes caſes, Sed quære de hac, fo; it hath been ſince otherwiſe adjudged; See the 
E. of Northumberlands caſe, Poph, Rep. 141, Trin. 16. Jac, 
Co. l. 6.8.b. 7 It the plaintik be barred by judgement, upon demurrer, confeſ- vexzriau 
45. fees ſion, oz verdict, in perſonal actions he is barred fo2 ever, and in real ſurco. 
| pak actions he mult have recourſe to his adion of an higher nature, and at 
laſt ſhall be finally barred in his wit of right, it the Gꝛ and Als ile find 
againſt him: So likewtſe (befoze the Statute of Marlbridge ) when 
the degrees were paſt, and (befoze the Statute of Weſtm, 2.) upon 
loſs by default, there was no remedy but by wit of right: And the 
reaſon of the Common Law in theſe and the like caſes, was to avoid 
Multipiicity and Infinitenels of ſutes, trials, recoveries, and judge: 
ments in one and the ſame caſe; And therefoze fn the judgement of 
the Law it was thought moze p2ofitable fo2 the Commonwealth, and 
moꝛe fo2 the honour of the Law, (in ſome caſes) rather to leave ſome 
without remedy, and to put others to their w2it ol right, without any 
reſpect of Coverture, Infancy, oꝛ the like, than that there ſhould not 
be a conventent time fo2 the ending of actions and ſutes: See the 
judgement in rediſſeiſin and poſt diff. F. N. B. 188, 190. and the 
puniſhment inflicted by the Law fn ſuchcaſe; See allo the Regiſter 
206, & 208. And (indeed) without ſuch a firic courſe there map be 
much opp2eſsfon committed under colour and pꝛetente of Law ; foz 
ſo a rich and malitious man may by actfons and ſutes infinitely ver 
him that hath right, and in the end (foꝛ the avoiding of charge and 
vexation ) Compell him to foꝛſake his right, all which was remedied 
by the Rule and Reaſon of the anttent Common Law, the neglec 
whereof (by introducing trials of rights and titles of Inheritance and 
franktenement in perſonal actions, in which there is no end oꝛ limit of 
ſutes ) hath bꝛought with it four main Inconveniences; 1. Anfinite- 
neſs of verdids, recoveries, and judgements in one and the ſame cauſe: 
2. Sometimes contrarieties of verdicts and judgements one acainſt 
another: 3.Continnance of ſutes by 20, 30, and 40 years, to the utter 
impoveriſhing of the yarties : 4. All this tends to the diſhonoꝛ of the 
Common Law, which utterly abhozrs Infiniteneſs and p2otracion 
of ſutes: And herein the exceilency of the Common Law is to ob: 
ſerved, viz. That the receding from the true inffitutton thereof, intro⸗ 
duceth many Incon veniences, and the obſervation of it is alwapes ac- 
companied with peace and quiet, the end and center of all human laws, 
See the Epiſtle to the 4, Report, fol, 1. b. 
8 Vide Max. 180, ca. 3. & 186, 25, 
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183 The Law conſtrueth things with Equity 
and Modcration, 


(nrenient 1 Jn 8 E. 4. 22. A man is bound to make an obligation immedi⸗ Co, 1. 3.27. 2 


Yo. ately, yet he ſhall have conventcnt time to do it. In Butler and Bakers *+ 
g caſe. . ; | 2 
1222 2 Foꝛ as much as Eſcapes are very penal to Sherifs, Bailifs of Co. l. 3, 44.2. 


Liberties, and Kcepers of Pꝛiſons, the Judges have alwapes made 4. in Baycons 
ſuch favourable conſtruction, as the Law will permit, in favour of © 
them, being Officers, and Piniſters of Juſtice, and will never ad: 
judge one to make an cſcape upon any ftric conſtracfort ; fo: albeft 
the Sherff oꝛ other officer , that keeps p2iſoners, onght not to ſuffer 
one in execution to goe at large by Bail o2 Baſton, bat ought to keep 
them in ſalva & arcta cuſtodi a, and acco2ding to the Statute of Weſtm. 
2. cap. 11. which oꝛdains, quod carceri mancipentur in ferris, to the 
end they may the ſoner pay their Creditoꝛs; pet it one be arreſted 
upon a Capias ad ſatisfac, and the Batlifs upon a habeas Corpus bzing 
him to Weſtm. and at his requeſt carry him to Lambeth in Surrey, and 
at the day of return deliver him to the Kings Bench, This ſhall be 
adjudged no cſcape, neither ſhallthe pꝛiſoner thereupon have an Au- 
dita querela againft the Creditoꝛs; So it is likewiſe if the p2iſoner 
had ot his own accoꝛd gone to Lambeth, ſo as he had returned in time 
to be delivered into Court at the return of the wꝛit, as it was adjudg⸗ 
ed in © harnicks caſe, Sherif of the County of Bed. in 31 Eliz. So if one 
be Shertf of two Tounties, hath ſeveral pꝛiſoners in execution in each 
County, upon two habeas Corpora gainſtet wo of them, he may bzing 
the one pꝛiloner out of the one County into the other, and then carry 
both the pꝛilone rs up acco2ding to the ſeveral wꝛits to him directed, 
and this ſhall not be adjudged any cſcape in the Sheriff: Alſo „Ik a 
pꝛiſoner in execution eſcape and flie into another County, and the 
Gaoler make freſh ſute aſter him, and taking him puts him into the 
Gaol again, this ſhall be adjudged no eſtape; foꝛ that upon freſh 
ſute the Gaoler took him again, and put him in pꝛiſon befoze any 
adion bꝛought againſt him: And in the caſes above pꝛoduced upon ha- 
beas Corpus the Sherif is not ſtrialy bound to keep the direct way to 
Weſt, in recta linea, ſo as he have him at the return of the wit, and 
then deliver him into Court, ſo2 if the effec of the wꝛit be purſued, it 
.. . flukficeth. | | 
| -—_ 3 Where fines in a Copphold Pano2 are uncertain, the Lozd Co. 4.27. b. 3. 
_—_— ought not to demand oꝛ exac exceſsive 02 unreaſonable fines, and if in #66: & 
he do, the Copyholder may deny to pap it without danger of fo2fefture, #47945 cale. 
and it ſhall be determined by the opinion of the Juſtices, befoze whom 
the matter depends, upon a demurrer, oꝛ at the trial, whether the fine 
demanded were reaſonable oꝛ no; foꝛ ff Loꝛds might aſſeſs fines ex- 
ceſsively at their plcaſure, all the eſtates of Coptholders, which are a 
great part of the Realm, and hade continued time out of mind, would 
be at the will of the Loꝛ ds to defeat and deſtroy, which would be in⸗ 
convenient; And thus it was adjudged in the Common place in 
| Hoddeſdons cale, | 
Pers 4 Notu ithſtanding that the woꝛds of the Commiſsjon of Sewers Co.. 5. 100 
, give authoꝛity to the Commiſstoners to do accozding to their diſcre⸗ a. 3. in Kool: 
tions, pet their pꝛoccedings ought to be limited and bounded by the ce. 
Rule of Law and reaſon ; fo? diſcretfon is a ſcience of diſcerning 
truth from faiſhod, right from wꝛong, ſhavows from ſubſtance, and 
betwixt equity and colourable gloſſes and pꝛetences, and not to doe 
X Ffeee accozding 
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accozding to their own wills and pivate affections. 
Co. I. 6. o. 5 Ik tenant in tail ſuffer an uſurpatton and die, the iſſue in tail is Til. 
b. 4. in 5% remedied by the equity of the firſt branch of Weſtm. 2. cap. 5, be - Aurpatior. 
wels cafe. c gulſe after the Statute of W eſtm, a. eap. 1. (which created the eſtate 
tail, and was made the ſame Parliament) the iſſue in tail could not 
have a w2it of right of advowſon, and therefoze ſhall be aided by the 
ſaid firſt bꝛanch, as it is held 43 E. 1. 24, & 25, Vide 26 Aſſ. pl. 4, 
8 E. 2. Quare Impedit 167. 24 H. 6. 28. 
Co. 1. 8.40.2. 6 Amerciaments, whether they are to be affeared in Inkeriour Amcrcia- 
'4. Gricſlzes Courts by the ſutoꝛs, oꝛ in Supertonr Courts by the Judges, they are meais. 
Calc, all termed Miſericordia, becauſe whoſoever hath the affearance of 
them, ought to uſe great moderation. 
Co |. 11. 44. 7 The Reaſonableneſs of fines in Courts, diſtreſſes, amercta: Fines. ; 
2. 2. in 3 ments, and fines at the will of the Lo2d, ſhall be adjudged by the Ju⸗ Diſtreſs, &, $ 
Godfreyes caſe ſtices, and if they be auttagious, and exceſstve, and (by conſequent ) : 
injuſt aud againſt the Law, they have power to moderate them, | 
F. N. B. 73.2. 8 When an amerciament is exceſstve o outtagious in a Court : | 
&c. Baron, 02 other Court, which is not a Court of Rec oꝛd, foz treſpaſg, * werclzmen. 
oꝛ any other offence,the Law hath oꝛdained the wꝛit of Moderata Mi. F 
ſericordia to be directed to the Lo2d of the ſame Court oꝛ his Baſlifs, 
commanding them to take a moderate amerciament acco2ding to the 
quantity of the treſpaſs, ec. and thereupon the party grie ved may 
have an Alias, Pluries, and Attachment if he pleaſe, See the Statutes | 
| of Magna Cart. cap, 14. and Weltm. a, cap. 6, 3 
F.N.B, 103.b. 9 It a man be bound in a ſtatute merchant, and after make feof- Statute Mer. q 
ment of parcel of his lands to one man, and of another parcel thereof chan. f 
to another, and the recogniſe. ſues execution upon the Statute , and 
bath execution againſt the one feoffe ;«here, this feoffee ſhall have an 
Audita querela againſt the other zzoff&; to ſhew canſe why the recog: 
niſe& bath not execution againſt his lands, as well as againſt the lands | 
which he bath, c. , L 7 
pl Co 17 2, 10 Both the matter and woꝛds or penal Laws hall be taken Cri pn L. 
4. &c. in Fo- ly, and not extended by Equity in pꝛejudice of them againſt whom 
24//aes cale, the penalty is to be inflictey: As the Statute of Weſtm. 2. cap. 11. 
oꝛdains, that if Accomptants ſhall be formd in arrear befo2e Auditoꝛs, 
Arreſtentur Corpora eorum , et pet teſtimonium Auditorum ejuſdem 
Compoti mittantur et liberentur proximæ Gaolz Domini Regis in parti- 
bus illis, quouſque, &c>- Yere, the Statute is general, that they ſhonld 
be impꝛiſoned by the Auditoꝛs, and ſaith not at what time, ſo as by 
the Letter of the Statute, the Auditoꝛs may impꝛiſon the Accomp- 
tants when they pleaſe after their accompt; pet in 27 H. 6. 8. Tit. 
Barr, 44. & Br. Accompt 6. In de bt upon arrerages of accompt it fs 
adjudged, that if the Audito2s do not commit the Accomptant to pt: 
fon pꝛeſently after the accompt, they can never commtt htm aftcr- 
wards, becauſe the Statute is penal to him, that is to be impꝛiſoned, 
x. a | 
„ ©0.67-2 3x At the Comon Law befoze the Statute of 23 H,8, 10. the She- Bail 1 
bad „%. kit had commandment and authoꝛity to let to bail ſuch as were main · 
5 pernaþle ; foꝛ the Common Law (which is Common reaſon) would 
almapes have perſons taken by w2it, bill, oz warrant upon per- 
ſonal adions, oꝛ Indidments of treſpaſs, to be enlarged by ſureties, 
fo2 that in a manncr it ſtands indifferent, whether they are gutlty o: 
no, and then ff they ſhould not be guilty, and pet reſtrained of their li- 
n would be a great tnconventence, which the Law would never 
fer. 
12 Hob. 14, Dir Dan. Norton againft Simmes, 
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on, | 184 Reftraineth a general Act or Rule, and (ſometimes alſo) 
a Particular contract, if there be found any miſchief 
or Inconvenience in them. 


bi n Regularly, any perſon of competent age and diſcretion , and a- oy yp * 
bad. gainſt whom there is no juſt exception by reaſon ot perjuty, con viaion 
of felony, oꝛ the like, may be admitted a wttneſs in any caule, yet in 
10 Jac. fn Com, Banc, in a caſe upon the Statute of Bankrupts, it was 
adjudged, that a wife cannot be pꝛoduced as a witneſs either again 
62 fo2 her husband, fo2 that it might be a cauſe of implacable diſcoz» 
"Xp - and dillention between the husband and wiſe, and a mean of great in⸗ 
= _ convenience, | - Co. ibid. 79 2, 
1 2 By the Statute of Weſtm, 1. cap. 22. Tender of Partage to an z. 
f heir female befoze the age of fourteen is void, which is to be under - 
ftod, where the Ld2d may hold the land the two years after the 14, 
for within that time the Statute appointeth the tender; bat where the 
L 02d cannot have the two pears, he may tender a marriage to the 
1 heir female at any time after the age of 12. and befoze 14. foz ſo he 
ankmairi. might have done at the Common Law, | c 
Kiesen 3 An Argument d2awn from inconventence is fozcible in Law, 4. 
* 5” and the Law that is the perfection of Reaſon, cannot ſuffer any thing Liirl. 5. 138. 
: which is inconvenient ; And therefoze the Law ſaith, At is better to 
— ſuffer a mifcitef (viz. peculiar to one) than an intonveniente, that may 
J pꝛejudice many: Frankmarriage is ſo called, becauſe ft ought to be 
{rd of all ſervice to the donoꝛ, until the fourth degree be paſt, yet the 
tenant in Frankmarriage ſhall make fealty to the donoz, foꝛ it wert 
fnconventent that he ſhould hold land, and do no ſervice at alt fo it; 
| So like wile tenant fn Frankalmoign, albeit he be fred from all tem- 
| pozal ſervice, yet he ſhall ſay divine ſervice fo2 his d, foz it were 
n inconventent that he ſhould do no ſer vice at all fox the land he holds of 


nent, 4 


o. ibid. 97.4. 


n land hol- his oz. Co. ibid. 9 . 
| Ke, 4 If an Abbot holds in Frankalmoign , and he and the Covent a, 1. 


under their Common Seal alien the land fo a Lay-»man ; In this 
caſe the ſecular man ſhall make fealty, albeit the Aitewo2s held not by 
fealty noꝛ any terrene ſervice, but only by Spfrituat ſerviees , and 
thoſe uncertain ; fo2 fn ſuch caſe the Law createth a new Tempozal 
ſervice out of the land to be done by the Altenee ( wh-rewith the Ab» 
bot was not foꝛmerly charged)fo2 the à votding of an Inconventence, 
viz. that the feoffee ſhould do no manner of ſervico, and ( confequent- 
bp ) that the land ſhonld be holden of no man, which would be tacon: 
ventent, fo2 that all land is holder of one oz other; and medidtels 
02 immediately of the Ring, becauſe thep did o2tginMyconte from 
| the Crown. Vide 148. 35. . 
Grand Scr- 5 Regulary, tenant by G2and Serjancy muſt perfd2m that ſervice Co. Inſt. pat 
J in p2oper perſon, md ſhall not make a deputy withont the Kings If- 1. 107. a. b. 
cenſe; pet at the Cozonation of King R. 2, John Wilſhire a Citizen 
of Jondoa, who held certain lands in Heydon in the Coumtꝝ of ł (164 of 
the King by G2and Herjancy. viz, by hotding a Towell when the King 
ſhould wach his hands bofo2e dinner, the day of his Cozonatforr, oe. ups 
on his petition orhibited to the High Steward of Englsad in his Coart 
was admitted to make a deputy to-perfo2m it becanfe it was faconys- 
nient fo2 him (being a Citizen) to execute ſo high an offfce humtett; 
And thers foꝛs he deputed Edmond Tart of Cambridge f6 perloꝝm the 
ſervice by holding the cowl! that day to the Aing. * the — 
| ozonation 
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Coꝛonation William Furnival, who held the Pano2 of Farnham in 
Com. Back, by G2and Serjancp, viz. to find the King a glove fo: his 
tight hand, and to luppoꝛt the Kings right haad the day of his Co2ona: - 
tion, while he held in his hand the Verge Royal, ceuld not ha ve sxecu · 
ted that plate in perſon, but by ſome honourable deputp, had not the 
Ning that day made him a Knight, and by that means made him allo 
capable of perfo2ming that office himſelf, Alſo Anne the wife of Sir 
lohn Haſtings Earl of Pembroke, who held the Panoꝛ of Aſhley in 
Norfolk of the King by G2and Serjancy, viz. to perfoꝛm the olfice of 
the Naperte at his Co2onatfon, was adjudged to make a deputy , be- 
cauſe a woman could not do it in perſon , and thereupon ſhe deputed 
Sir Thomas Blunt Knight, who perfo2med the ſervice in her right, 
&c. | 
Co. ibid. 117. - 6 Jt is a Rule in Law, that what the Ufllein hath is the Lozds _ and 
a. I, upon leilure oz claim, yet ik the Utllein purchaſe a Common ſans 
number, the Loʒd ſhall not have it, foz the Lozd may ſarcharge it, 
which would be a pꝛejudice to the terre⸗tenant; there is the ſame law 
alſo of a Coꝛodie uncertain granted to a Uillein, oz ſuch like inhert- 
tances, ec. 
Co. ibid. 128, 7 Jn any ſute Outlawꝛy is a good exception in diſability of the per ©4:;«1y. 
a. 4. ſon, pet in a wait of Erroꝛ to reverſe an Outlawzp, Outlawꝛy in 
that ſute, oꝛ at any ſtrangers ſute, ſhall not diſable the plaintit, becauſe 
ik he in that action ſhould be diſabled, if he were Outlawed at fle veral 
mens ſafes, he ſhould never reverſe any of them, which would be in 
convenient: So likewiſe in an attaint Dutlawzy in the plaintif can- 
not be pleaded in diſability of the perſon, 
$ A p2otectfon cannot be caſt fo2 the demandant oz plaintit, becauſe pee 
the tenant oꝛ defendant cannot ſue a re-fammons oꝛ a re-attachment, 
bat the demandant oꝛ plaintiff that ſued ont the ſummons oz attach: 
tachment, gc. muſt alſo ſue fo2th the re- ſummons oz re-attach: 
ment. 
Co. ibid, 131, 9 Jna wait of Dower unde nihil habet no pꝛotection is allowable, Pcorcfiicn. 
2. 1. becauſe the demandant hath nothing to live upon; otherwiſe it is in a 
wꝛit oz right of dower: Likewiſe in a Quare Impedit, and alsiſe of 
Darrein pꝛeſentment a P2otectionlyeth uot, foꝛ the eminent danger 
of the laps : neither lyeth a p2otection in an Aſsfſe of Novel diſſeiſin, 
becaule it is feſtinum remedium, to reſto2e the diſſeiſee to his freehold, 
whereof he is wzongkully and without judgement diſſeiſed: It lieth 
not in a Quare non admiſit, becauſe it is grounded npon the Quare im- 
pedirzno2 in a Certificat upon an Alsfſe, foꝛ the like reaſon, et fic de 
fimilibus : yet regularly and fn moft ſutes P2otections are allowa- 
ble. An Jnfant was vonched, and at the Pluries venire facias a pꝛo- 
tection was caſt fo2 the Infant, bat diſallowed, becauſe his ace muſt 
be adjudged by the Inſpectfon of the Court. [ 
10 If an Executoꝛ 02 Adminfftratoz ſue an adion, Oatlawzy in Exc mm 
the plaintit ſhall not diſable him, becauſe the ſute is in auter droit, viz. n. | 
in the right of the teſtatoꝛ, and not in his own right: but ff an executo; 
oꝛ admintiſtratoꝛ be excommunicate, he may be diſabled, al beit he ſue 
in auter droit, becanſe they, who converſe with a perſon excommunt⸗ 
cate, are excommunicate alſo. 
11 The Law giveth power to the Loꝛd to ſeiſe his Utllein where vnn. 
he finds him, pet it a Uillein enter into Religion and be pꝛokeſt, the 
L020 cannot take him out of his Cloiſter, becauſe then he could 
not live as a dead perſon, no accozding to his Religion, which 
were inconventent. 
N. Upon the grant of a rent · charge the grantee map make his ele- Anovicy- 
Co. ibid, 145, Aion, either to recover it by wꝛit of Annuity oꝛ by diſtreſs, toꝛ the law 
a. 1. | grants 


% 
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grants both to him; yet when he hath once made his election and fixed ' 
upon one way, he ſhall not make uſe of the other, fo then he ſhould 
recover one thing tu ice, which would be a double 2 to the gran- 
to2. 

13 The woꝛds ok the Statute of Marlbridge, cap. 21. fo; Reple- Co. ibid, 14 
vins are, Quod vicecomes poſt querimoniam inde ſibi factam ea fine b. 3. 
impedimento vel contradictione ejus, qui dicta averia ceperit, deliberare 
poſſit, &c. By which woꝛd querimona tt may ſem, that by the Sta- |, 
tute the plaint ought firft to be entred in the County Court, befo2e the 
Shertf can grant a R<plev:n ; Mou beit, the Sherif may take a plaint 
upon the ſaid Act out of the County Court, and make Replevin p2e- 
ſently ; fo2 it would be very inconvenient fo the Dwner to fo2bear 
, his Cattel till the County dax. 

„ eplevin. 14 Jf a man by his ded grant a rent with clauſe of dilfreſs, and Co. ibid, 145. 
— grant further, that he ſhall kep the gods diſtrained againſt gages and *: · 
L pledges, until the rent be paid, pet ſhall the Sherif replevy the goods 
diſtrained, fo? it is againſt the nature of ſuch a diſtreſs to be irreple⸗ 
vilable, and by ſuch an Invention the current ok Replevins would be 
overth2own, to the hinderance of the Commonwealth ; And therefoze 
: in 31 E. 3. Gage deliv. 5. it was diſallowed by the whole Court, and 
1. awarded, that the defendant ſhould gage deliverance, oz go topyt- 
ſon. 
bon of a 15 If there be L02d and tenant by fealty and certain rent, and "a ibid, 150, 
ae. the Logd by deed grant the rent in fee, ſaving the fealty, and arant * 
; further by the ſame deed, that the grantee may diffrain foꝛ the ſame 
rent in the tenancy ; Pere, albeit a diſtreſs were incident to the rent 
4 in the hands of the G2anto2, and although the tenant attozn to the 
n. grant, pet cannot the grantee diſtrain, fo2 the diſtreſs remaining as 
; an incident inſeparable to the Seignfo2te, the tenant ſhould then be 
ſubject tot wo ſeveral diſtreſſes of two ſeveral men, which would be 
opp2eſstve and fnconventent : So it is [fkewtſe if the Loꝛd in that caſe 
3 grant the rent in tail, o2 fo2 life, ſaving the fealtie, and further grant, 
” F that the grantee ſhall diſtrain koz it; Mere alſo, albeit the reverſion of - 
; the rent be a rent ſervice, yet the donee oz grantee ſhall have it but as 


reolevin. 


5 à rent ſeck, and ſhall not diſtrain foz it. 
Crercenets. 16 Eſtovers appe ndant to freehold, Coꝛodie uncertain , Homage, * ibid, 164, 
ö Fealty, Piſcary uncertain, Common ſans number, oz the like, ſhall 
not be divided between Coperceners fo? that v'ould be a charge to the 
| _—_ of the ſoll. 
e Lord 17 The Lo2d Mount joye ſeiſed of the Mano? of Canfoid in ſee, did 
| * hy Go indented and inrolled bargain and ſell the ſame to Browne fn 
kee, who in the deed covenants, that the Lozd Mountjoye and his 
heirs ſhall digg ore and turf in the waſtes of the ſaid Panoz; And 
in this caſe th: & points were reſolved, 1. That this did amount to a 
= grant of an Inheritance to the Lo2d Mountjoye, 2. That not with⸗ 
"OY fanding this grant, Browne and his heirs might dig alſo, and like to 
| the caſe of Common ſans number, 3. That the Lo: 2d Mountjoye might 
alsign his intereſt to one, two, oꝛ moze, but then if it were to two oꝛ 
mo2e, they could make no diviſion of it, but wo2k together with one 
ſtock, neither could the Loꝛd Mount joye. &c. alsign his intereſt in 
any part of the waffe to one 02 moe, fo2 that might woꝛk a pꝛe judice 
and a ſurcharge to the tenant of the land; And therefo2e if ſuch an un» 
tertain Inheritance deſcendeth to two Coperceners, it cannot be di⸗ 
1. vided between t! em, Cauſa qua ſupra, 
lender ef 18 Ik an Obligation of 100 l. be made with condition koʒ papment Co. vid. 297 
e wt. of 50 l. at a dap, andat the day the obligoꝛ tender the money, and the *: 3. 
obligee refuſeth the ſame, pet in an acfon of debt upon the obligation, 
Ogggg if 


Co, ibid, 
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it the defendant plead the tender and refuſal, he muſt alſo plea», that 
he is yet ready to pay the money, and tender the ſame in Court, be: 
cauſe the 50 l. are parcel of the obligation, and not periſhable ; but if 
a man be bound in 200 quarters of wheat foꝛ the delivery of 100 guar- 
ters, it the Obligoꝛ tender at the day the 100 quarters, cc. he ſhall 
not plead uncore priſt, becauſe albett they are parcel of the obligation, 
pet they are bona peritura, and it is inconvenient and a charge foz the 
Obligoꝛ to keep them. 
Li. S. 419, . 19 Befozea man can bing his acton foz the recovery of lands, Encry ang 
BO ea > ;3. whereunto he hath title o2 right, the Law requires, that he firſf make Claim. 
b. his entry, and claim is right o2 title upon the land, which entry gives 
him poſſeſsfon and ſeifin of the lame; and where he may enter, a 
bare claim from off the land will not ſerve to give him ſeiſin thereof ; 
pet if by reaſon of menacing wo2ds, lying in watt in the way with 
weapons, 02 the like, he dare not enter upon the land; in ſach caſe, 
the Law gives him this liberty, that if he claim his right, as near the 
Land as he dare go fo? fear of ſuch bodily hurt, as map cadere in vi- 
rum conſtantem, that claim ſhall give him ſeiſin, as well as if he had 
Lil, 5. 434. entred upon the land; And if the party be ſick, decrepit, oꝛ recluſe, he 
map do it by his ſervant, ac. 
. }- 19 The Rals of Law is, that where a difſeiſo2 dies ſefſed, it takes Deſcent: 
Co. ibid. 261. Away the entry of him that right hath ; yet it the diſſeiſee at the time fullcr Eng. 
of the diſſeiſin and deſcent were not in England oz the dominions f 
thereunto belonging, ſuch deſcent ſhal not take away his entry, becauſe 
being beyond ſea (by intendment) he could not have notice of the dil 
ſeiſin, and pet without any folly oz laches in him he ſhould loſe his 
right, which were inconvenient, and un jut. 
Co. ibid. 282. 21 In an action upon the caſe the plaintif declared foꝛ the ſpeaking 
b. z. of flanderous woꝛds, which is tranſitozy, and layd the wo zds to be on 
ſpoken in London, the defendant pleaded a Conco2d foz ſpeaking ot 
woꝛds in all the Counties of England, ſaving in London, and traver⸗ 
ſed the ſpeaking of the woꝛds in London: The plaintif in his replica: 
tion denied the Conco2d, whereupon the defendant demurred, and 
judgement was given fo2 the plaintif: foꝛ the Court ſaid, that if the 
Concoꝛd in that caſe ſhould not be traverſed, it would follow, that by 
a new and ſubtti invention of pleading, an antient v2incipie in L aw 
(viz, that foz tranſito2y cauſes of anton the plaintit may allege the 
fame in what place 02 County he will) ſhould be ſubverted, v hich 
ought not to be ſuffered ; and therefoze the Judges of both Courts 
allowed a traverſe upon a traverſe in that cafe: And the wiſdom of 
{he Judges and Saces of the Law hath alwayes ſupp2eſſed new 
und ſubtil inventions, in derogation of the Common Law. Vide 
infra 193, 1. 3 
On. te. pork 22 Regularly. in all actions an Infant ſhall have his age, and pet 1;cormmei, 1 
1. 315. 5. 3. U an Infant have lands by purchaſe oꝛ deſcent, he ſhall be compelled a 
to attoꝛn in a per que ſervitia, and no miſchirf to the Infant at all; fo 
when he comes to full age (notwithſtanding fuch attoꝛnment) he may 
diſclaim to hold of him, oꝛ may ſay, that he holds by lefſer ſervices; but 
a great miſchief would fall upon the Lo2d, if the Infant (ould not at⸗ 
to2n, oꝛ his attoꝛnment ſhould not be god, fo2 then the Lo2d. ſhould 
loſe his ſervices fn the mean time : So likewiſe an Infant is compei- 
lable to attozn fn a Quid juris clamat, in caſe where he is leſſee, Vide 
| Connys cafe, Co. l. 9. 85. b. 1. 
Co, ibid. 54.9, 22 A Guardian ſhall not be puniſhed foꝛ waſte done by a franger, 
"A it is ſo penal to him, becauſe fo2 waſte he hall loſe the wardſhip both 
of the body and of the Land, albeit the waſte be but to the value of 
20 $, and ff that ſuffiſeth not to ſatigfie fo2 the waſte, then ſhall he — 
wer 
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ſwer damages of the waſte, over and above the loſs of the ward: Jt 
is otherwiſe in caſe of Tenant by the Curteſie, tenant in Dower, te- 
nant foꝛ life, years, gc. to2 they ſhall anſ wer fo2 waſte done by a ſtran⸗ 
ger, and then ſhall take their remedy over, 

24 Regularly, the wzitings that concern land belong to the owner Cc. 1, 1, 3, . 
of the lano, and are to be kept by him, yet if J am infeoffed to me and in be Lord 
my heirs, and J enfeoff another to him and his heirs with warranty, Cui 
my heir ſhall have a Detinue foz the deed, by which J was infecoffed, caly, 
and ſhall Count ſpectally, viz. upon the ſpectal matter, in reſpec of the 
ſpecfal loſs and pꝛejudice, which he may have foꝛ want of the ded, in 
caſe he ſhould be vouched upon the warranty, which J made to mp fe- 
offee, Vide 10 E. 4. 9. b. 

25 Tenant in tail, remainder in tail, he in remainder grants a rent 
charge out of the land, and then Tenant in tail in poſſeſsion ſuffers a 
recovery; In this caſe, the rent tis extind and gone; koz it were in. 
convenient that the land ſhould be ſubjec to the charges both of the 
tenant in poſſeſsfon, and of him tn remainder alſo, as to be charged 
with the ſtatutes oꝛ recogniſances of tenant in tail, and alſo ot him in 
remainder ſimul et ſemel, whereas tenant in tatl in poſſeſsfon ha bing 
power to dock both his o:vn eſtate, and the eſtate of him in remain⸗ 
der, by poſsibility it might ne ver come in poſſeſsfon to him in temain⸗ 
der. ; 

26 Where a man conveyes his land to the uſe of himſelf foy life, Co. 1.3. 3. b 


Co, I. 1.6 2. b, 
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revocation, as after ſuch a feaſt, oz after the death of ſuch a man, and 5 cale, 
aiterwards, and befoze the power of revocation commenced, he foz a oY _ - 
valuable conſtdc ration bargains and ſells the land to another and his ale juſt. 
heirs, this bargain and ſale is within the remedy of the Statute of 27 from Sir Ch. 
Eliz. cap. 4. fo2 albeit the Statute ſafth, The ſaid firſt conveyance not Ch. Juſt, 
by him revoked, according to the power by him reſerved, which ſ&mg % 
by the literal ſence to be meant of a pꝛeſent power of revocation, fo2 

no revocation can be made of a future power, until it come in eſſe, pet 

it was held, that the intent of the Act was, that ſuch voluntary convey: 

ance, which was oꝛiginally ſubject to the power of revocation, be it in 

præſe ati, 02 in futuro, ſhall not ſtand againſt the purchaſo2 bona fide 

fo: valuable conſideration, « if any other conffrugion ſhould be made, 

the laid Act would ſerve foꝛ little oꝛ no purpoſe ; fo2 then it would be 

no hard matter to evade it: So like wiſe if A. reſerve a power of re⸗ 

vocation by the aſſent of B. and after A. bargains and ſells the land to 

another this bargain and lale is god, and within the remedp of the 

ſatd Act ; foꝛ otherwiſe the nod pꝛovbiſion of the Act by a ſmall additt- 

on and knaviſh in vention might be defeated, 

27 Jn 38 Eliz. in C. B. betwixt Lee and his wife executrix of one C. 1. 3. g:. 
Smich plaintik and Mary Colſhil exccutrix of Ih. Colſhil defendant, b. 4. Co 
in debt upon an obligation of 1000 marks, Rot. 1707. The caſe was s reported 
this, Colſhil the teſtato2 had the office of a Cuſtomer by Letters pa⸗ 1 DOM 
tents to him and his deputies, and by indenture betwirt himandSmich 
the teſtatoꝛ of the plaintif, and fo2 6001. paid, and 100 l. per annum 
to be payd during the life of Colſhil, makes deputatfon of the ſaid of- 
fice to Smith, and Colſhil covenants with Smith, that if Colſhil dpe be- 
foꝛe him, that then his executo2s ſhould repay unto htm 3ool. and di 
vers covenants were in the ſaid Indenture concerning the ſatd office 
and enjoyment thereof, and Colſhil was bound to Smith in the ſatd ob⸗ 
ligation to perfoꝛm covenants, and the bzeach was alleged fo? the non- 
payment of the ſatd 3 00 l. fo2 that Smith ſurvived Colſhil. And al- 

beit the laid covenant to repay the 300l. was la wfull, pet in as much 
as the reſidue ot the covenants were agataſt the Statute of 5 Ed. 6. 
cap, 
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cap. 16. the obligation was adjudged voyd, becauſe ff the additfon of 
a lawfu!l covenant ſhould make the bond o: fozce as to that, the Sta- 
tute would ſerve fo2 little 02 no purpoſe. Vide plus ibid. 

28 The Rule of Law is, that exchanges ought to be of equal e- Exch, ge. 
ſtates, and pet if A. hath a reverſion in fœ of an acre of lend ex: ' 
pectant upon an eſtate fo? life, and makes an exchange with B. by 
ded indented, and gives this acre by name of an acre of land, (and not 
by the name of the reverſion ) in exchange foz another acre; In this caſe 
albeit B. expect to have the acre, ſo given to him, in poſſeſsfon, vet ( in as 
much as nothing paſſes by the grant of the acre of land but the reverſt: 
on) the warranty 02 condition in Law annexed to the exchange, can- 
not by the Law extend to moꝛe than paſſed by fozce of the exchange, 
foz tizep are incident and annexed fo the eſtate which is given, and 
cannot extend to the franktenement which was in the leſſ&; becauſe if 
the Law ſhould be otherwiſe, great miſchiet would enſue : fo2 ff an cx- 
change be made of divers Panoꝛs, and peradventure divers parcels of 
them are inleaſe foꝛ lite; In this caſe if the exchange ſhould be vopd, 
becauſe it was not made as of a Mano? in poſſeſsfon, that would avoid 
all ſach exchanges, which would be miſchte vous, and there can be no 
miſchief on the other part; fo2 when the tenants fo? life are in poſſeſst- 

on of the Land. it will be imputed the laches and folly of the purchaſoz, 
that he did not diſcover it by Survey oꝛ ſome other enquiry, 

29 Regalorly,all waits direced to the Sherif ought to be returned, Execution, 

fo2 ſo the Sherif is by them commanded to do, xif a Capias fn p2occſs 
be not returned, the arreſt is toꝛtious; ſolikewiſe an Elepit, becauſe 
the extent is to be done by an Inqueſt, and not by the Shertf alone, if 
it be not returned, it is not valid: neverthelcſs, in all w2its of execu⸗ 
tion, when the Sherif alone doth it, as Capias ad ſatisfaciendum, ha- 
bere facias poſſe ſſionem, 02 ſeiſinam, fieri facias Liberate, &c, if the 
execution be duly made, it is valid, albeit the weit be not returned; 
fo2 ff the non-recurn of the wit by the Sherif ſhould cauſe new execu⸗ 
tion to be had againſt the defendant, and ſhould leave him to his acion 
againft the Sherif, that would tend much to the pzejudice of the de: 
kendant. whoſe gods are already ſold by the w2it and pꝛoceſs of Law 


+ fo? the ſatisfaction of his debt: Again, ił the ſale of the gods by fo:ce 


Co.1,7.24.2.3 


Buts ca ſe. . 


of the wꝛit ſhould by the non return of the w2it be to2ttous , then the 
Sherff will never find bupers, to whom he may ſell any defendants 
gods by fo2ce of any wit of execution, which would be inconventent, 
and great delay of executions, which are the fruit and life of every 
ſute. | 1 
30 Ik à rent be granted out of the Panoꝛ of Dale, and the grantoꝛ nee.. 
grant over, that if the rent be hehind, the grantee ſhall diſtrain foꝛ the | 
ſame in the Panoz of Sale, this is no grant of the rent, but only a pe- 


. nalty in the Pano2 of Sale; foꝛ if the grantee ſhould bzing a w2it of 


Ca. ft. 9. 85. 
a. 4. in Cin- 
js caſe. 


Annuity, that would only extend to the Panoz of O,fo2 upon the grant 
of the viſtre's in the Panoꝛ of Sale, no weit of Annuity lyeth, becauſe 
the Mano? of S. is only charged, and not the perton of the Jrantoꝛz, as 
to that; And therefo:e the bzfnging of the wꝛit of Annuity cannot viſ- 
charge the Panoꝛ of S. of any rent; And ſo the Law, by conſtruction 
againſt the woꝛds and inten tion of the parties, ſhall doe an in jurp 
to the grantoꝛ to charge him twice, which were irconvenient, 


31 In à wit of Meſne the Paroll ſhall not demurr fo2 the nonage of 4:01 d. 
the plaintiff, becauſe it is not reaſon, that the Infant ſhould be diſtrat⸗ g. 
ned foꝛ the ſcrvices of the Meſne during his nonage, and yet he to have 
no remedy until his full age; but in regard his nonage ſhall not pꝛivi⸗ 
lege him from the payment of the rent during his nonage , the Law 
will alſo give him remedy during that time. 
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32 The le two Rules in Law are regularly true, 1. That a wit Co. l. 11. 41. 


ot Error lyeth not upon an award, until the pꝛincipal judgement be gi⸗⸗ in el 
ven; 2. That it lyeth not until the whole matter in the oꝛiginal be de · 
termined; pet each of theſe have exceptions: Fo? as to the firſt, in 


alf caſe. 


Tri n. 18 H. 7. in B. R. Rot. 3. E. was findiced foꝛ the death of M. be» 
foze Juſtices of Peace in the County of Lincoln, whereupon a Ca pias 
was awarded; and therenpon alſo aa Exigent, after which E. dies be- 
foze any Attainder, upon which award of the Exigent his executo2s 
bz ing a wait of Error, and it was adjudged, that the w2it of Error did 
well lie, becauſe by the award of the Exigent his goods and chattels 
were foꝛfeit, and of ſuch awards, which tend ad grave damnum of the 
party, a wit of Error lyeth, & ſic de ſimilibus. As to the ſecond, pon 
ſhall find fn 36 H. 6. Fieri fac, 3. Chat in debt againf divers by ſeve- 
ral præcipes, ff there be erroz in the Judgements again one of them, 
he ſhall have a w2it of Error; fo2 in Oziginals, wherein there are ſe- 
veral Counts, and Error is againft one, he ſhall have a wzit of Error, 
and the recoꝛd of his Count, and the pleading. ec. ſhall be ſevered from 
the oꝛiginal and removed into the Rings Bench, and pet the Oziginal 
ſhall fill remain in the Common Place; fo it would be inconvent- 
ent and pꝛejudicial (in that caſe) to ſtay until judgement be given up⸗ 
on the whole o2iginal : Howbeit, where there is one o2iginal and one 
Count, he cannot have a wit of Error untill all be determined, fo 
the reco2d cannot be in the Kiogs Bench and the Com. Pl. all at one 
time. . The 
33 It is pꝛobided by the Statute of Marlebridge cap. 6. that the Co. 1.:1.77.b. 
L.02d by Knfght ſervice ſhall not loſe his cuſtody by fcoffment made z. in den 
by Colluũon, veruntamen non licet eis hujuſmodi feoffaros ſine Iudicio Solleges caſe. 
diſſeiſire, ſed brevia habeant de hujuſmodi cuſtodia ſibi reddenda, yet 
if the tenant enfeoff the Uillein of the Lo2d upon colluſion, the Lozv 
may enter and expell him, and ſhall not be put to his action, as it is 
held in 33 H.6. 16. fo2 the general woꝛds ofthe Ac ſhall not enable 
the Uillein, who is diſabled againſt his Lo2d by the Common Law, 
and if the Lo2d ſhould bꝛing an action againſt him accoꝛding to the let⸗ 
ter of the Aa, hc ſhall be thereby enfranchiſed, which would be a pꝛe⸗ 
judice to the Lozd, and was never intended by the Pakers of that 
Art, | 5 

34 In every Law there are ſome things, which when they happen, pi Co is. x. 
a man map b2eak the woꝛds of the Law, and pet not bzeak the Law 4. in Foo: 
it ſelf, and ſuch things are crempt out of the penalty of the Law, al - calc, & 19 b. 
beit they are done againſt the letter of the Law; foz the breaking ok 
the wo2dsof the Law ts not the bꝛeaking of the Law, ſo as the intent 
ofthe Law is not bꝛoken, and when the woꝛds of the Law are bzoken 
fo2 the avofding of greater fnconveniences: Fo2 example, it is againſt 
the Law fo2 any man to aſſault , bind, oz beat another, pet in the 22. 
Bok of Aſſiſes, pl. 56. It à man be mad and out of his wits, whereby 
be doth 02 is likely to do great hurt, other men may aſſault, bind, and 
beat him tw, and juſtifie it by Law, to pꝛevent the hurt and miſchief 
which hs map do in that condition. So the Statute of Marlebrigge 
cap. 4. MNohibits generally. that none ſhall convepa difreſs ont of 
one County into another, pet it is adjudged in 1 H. 6. Tir. Diſtreſs 1. 
that it one hold land of a Panoz in another County, the Loꝛd map di⸗ 
ſtrain and bꝛing the dil reſs from the land holden of the anoꝛ, into 
the County where the Panoꝛ is, and this is koꝛ the avoiding ofa mil. 
chief « inconventence ; foꝛ it would be great damage to the Loꝛd it he 
might not bꝛ ing the diſtreſs to his Mano2, foz the avoidance whereof 
the Law fs not offended, albeit the letter of the Law is not obſerved : | 
In like manner, there was a Law amongſt the Romans, that whoſo- · ; 

| Phhhh ever '® } 
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PI. Co. 100 b, 


in martets of 


thc C:own, 


Co, ]. 4. 22. b. 


The Reaſon of Max. 184 
ever ſcaled the walls in the nicht thould be condemned to die, pet in 
the time of wart one fcaled the u alls in the night to diſcover the ap⸗ 
pꝛoeth of the Enemy, and he was by the Senate ttot only diſcharged of 
death, but beſives was well rewarded foꝛ that his ſervice to the Com: 
monwealth; foz although he thereby infringed the wo2vs of the Law, 
pet the grave Senators expounded it to be no beach of the intent of the 
Law; becaaſe that Law was made to pꝛevent hurt and danger, and 
not to inhibit benefit and ſafety to the City: So likewiſe in Fogaſſaes 
caſe, the incertainty of the wozd being cauled foꝛ the avototrig of a 
great inconventence, (viz. the tofs of many mens lives ) wall excuſe 
the incettainty of the agreement with the Collecoz. | 
35 Jn an appeal of murder againſt fl ve, it one Venire facias iſſue out Tria. 
to ſammon the Jury, they ought to be tried all together, but it they in 
ſubtilt v make ſeveral Challenges, ſo as there cannot be left a full Ju: 
ry, the Cletk may ſever the panel; foz other wile upon fleight and ſub- 
tilty they might evade the tryal. IP 

6 Albeit the eſtate and inte reſt of a Copyholder (upon deſcent ) Copybold. 
g 


in the caſes of yyfteth in him by foꝛte of the Cuſtom of the Panoz, pet in pleading 


Copyholds, 


Dyer 218 3._ 


5 Eliz. For- 


te cue againft 


Stiod-:, 


Dyer 262. 31, 


9 Eliz. 


Hob. 91. Sir 
Tho, Pac e- 
11235 cale. 


the Law doth allow him to allege(befoze abmittance) bis anceſtozs ad. 
mittance, « (after admittance) his own, as a grant, and this is ſo per- 
mitted him by the Lab to avotd an intonventence, which otherwiſe 
would tiecefſarfly follow; fo2 ff the Coppholder fit pleading ſhould bs 
compelled to ſhew the firſf grant, he would be at a lots in doing that, 
becauſe if the grant were befoze time of memoꝛp, then is it not plea- 
dable, oꝛ if it wete within time of memoꝛp, then would the tuſtom fail 
fo2 which cauſe the Law hath allowed the Copyholdet in pleading to 
allege any admittance, as a grant, either upon a deſcent, oꝛ a ſurrender 
rather than to fo2ce him to plead that which may tend to his pꝛe⸗ 
judtce, although in rei veritate he is in by the Cuſtom, and not by any 

rant. , 
, 37 The condition of an obligation was, that the obligo2 upon res UNareafable | 
queſt ſhould do all ads, which to the Councel of the obligee Gould £994icion, 
ſeent reaſonable fo2 the releafing of an obligatton, in which the obli⸗ 
gee (fwd bound to the obligoz; hereupon requeſt vas made to ſeal a 
teleafe of all demands to the obligee and one M. and avcrment , that 
there was no other matter bet wirt them but makes no mention of M. 
And this requeſt was adjudged unreaſonable, albeit there were no 
matter betwixt the obligee and M. 

38 Regularly, all the pcrſonal eſtate of a Felo de ſe fs fo2feited to reh . 

the King, yet ff ſuch a felon had due unto him a debt upon a ſimple con- 
trac without ſpectalty, it ſhall not be fo2fefted to the King, becauſe 
then the party honld be rebutted from waging his Law, which he 
might do againſt a common perſon. 

39 Vide Hob. 3 Pincombe agatnft Rudge : A warranty map be 
ſaed by wap of Covenant 133. Allen, and Walter, foz ſummons in 
Dower, 

40 If an office be found only in one County of all the lands lying office. 

as well in other Counttes as there, which in Law is no office, but on⸗ 
ly foꝛ the pꝛoper Countp, vet this by the Court of Wards was allow 
ed, as an office to all, to ground a charge and pꝛoceſs upon; fo? that it 
was beneficfal to the Subject, who elſe by divers offices would have 
been put to an intollerable charge, ec. 
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f Barr in may- 
4 he, 


Aion ſur 


able | 


of Barr in 
lebt. 


Covenant. 


Y Trover, 


I Nuſance, 


185 Nemo bis punitur pro eodem delifo. 


1 Wetherol bzings an appeal of murder againſt Darley, the defen- co. 1. 4 40. 
dant pleads not guilty, and he was found guilty of Homicide, and had a. 3. Dee 
his Clergy ; And afterwards he was indided of murder, and theres . 
upon arraigned at the Queens ſate, and he pleads the fozmer convict- 
on in the appeal at the ſute of the party; And it was adjudged a god 
barr, and therenpon he was diſcharged ; foz it was a god barr at the 
Common Lav, and not reſtrained by any Statuts ; And the reaſon 
thereof is, becauſe the life of a man ſhall not be twice put in jeopardy 
foz one and the ſame offence. . a B 
2 Hudſon bꝛings an appeal of Payhem againſt Lee, the defendant Co l. 4. 43. a, 
pleads, that the vlaintifhad befoze bzought an action of treſpaſs in the Lees calc. 
Common Bench againſt him of aſſault, battery, and wounding, and 
thereupon had recovered againſt him zoo Parks damages, and 106. 
coſts, which were ſatisfied befoze the appeal bzought ; and farther a- 
verred, that the battery and wounding in the treſpaſs , « the mayhem 
in the appeal were all one, and not divers; whereapon the plaintif 
demurrs: And it was reſolved per coram Curiam, that the barr was 
god; foz albeit it was alleged, that an appeal of maphem, being an 
action of an higher nature than an adton of treſpaſs, could not be bar- 
red bp it, yet becauſe in the appeal the plaintif was but to recover da- 
mages, as he had done befoze in the action of treſpaſs, he ſhall not be 
twice ſatisfied, noꝛ the defendant twice puniſhed ſoz one and the ſame 
thing. Vide 41 Aſſ. pl. 16. & 2 R. 3.14. f * OR. 

3 Recovery oꝛ Barr in an action upon the caſe (ur aſſumpſit is a Co. 1, 4. 4 b. 
god barr in an action of debt bꝛought upon the ſame contract, And vice Slades calc. 
versa Recovery 02 bart in an adton of debt is a good barr in an adion 

upon the caſe ſur a ſſumpſit; becauſe in ſuch an action upon the caſe he 

ſhall not only recover damages foꝛ the ſpecial ioſs which he hath, if a · 

ny be, but like wiſe foꝛ the whole debt, and reaſon will not permit, that 

the dekendant ſhould ſatisfte one debt oz duty twice. Vide 12 E. 2. 1 3. 

a. 2 R 3. 14. 38H, 8. Br. Action ſur le caſe 105. Bis idem exigi bona 

fides non patitur, & in ſatisfactionibus non permittitur amplius fieri, quod 

ſemel factum eſt. = | 

4 A. covenants with two, and cum quoliber eorum ; fn this caſe ©2-).5-19-2 3+ 
they cannot ſue ſeverally, unleſs their Intereſts be ſeveral , foz their bes caſe 
Int ereſts and the Covenant muſt acco2d : otherwiſe the covenantoz 
may be twice charged foz one and the ſame thing; and therefoze theſe 
woꝛds cum quolibet eorum are (in ſuch caſe) but woꝛds of amplifica- 
tion and abundance and cannot ſever the joynt cauſe of acfon: In like 
manner one cannot be bound to many joyntly and ſeverally, foz albeit 
authozity map be ſo given (as to two, vel cuilibet eorum, to gibe livery, 
ic.) pet intereſt cannot, cauſa qua ſupra. ; 

In an action of Trover and Converſion bꝛought in the Exchequer Co. I. f. Cr. 
by bill, the defendant pleads, that the plaintif had an acton of Trover, =. 3. Sparries 
&c. foz the ſame goods then depending in the K. B. and demands e. 
Judgement of the Bill, whereanto the plaintif demurrs ; and it was 
roſolved by the Barons, that the Bill would abate ; and one of the 
reaſons thereof was this, that the defendant ſhould not be twice vered 
fo2 one and the ſame thing; Nemo debet bis vexzri, fi conſtat Curiæ, 
quod fit pro una et eadem cauſa. . 912 

6 A man ſhall not have an aqion upon the caſe foꝛ a nuſance ledy⸗ Co. l. 5. 73 a. 
ed in the high wap, fo2 it is a common nuſance, and theretoꝛe it is not 4 in Hilliam: 
reaſon, that one particular perſon ſhould bzing the action ; foz by the e. 

ſame 
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ſame reaſon, that one perſon may have an action fo2 it, by the like rea- 
ſon every one may likewiſe have an action foꝛ it, and ſo by that means 
the party may be puniſhed 100. times foz one and the ſame cauſe N 
which were both un juſt and unreaſonable. ©» 1 
Co. 1.3. 61.2. 7 In all tauſes real o2 perſonal, when there is but one demandant een. 
4 n 3:05 gy plaintit, and divers tenants oꝛ defendants, the demandant oꝛ plain⸗ en 
1 tik map be divers times amerced, but where there is but one tenant oz 
defenvant, he ſhall not be twice amerced, | | 
Co, l. 11. 43. 8 Ik a man be convicted in the County Court befoze the Sherif in a adn. | 
b. 4. in 8, WMrit of Recaption, he ſhall be only. amerced, becauſe it is not a Court * 
Sud ꝙes eaſe gf Retoꝛd; but it be be convicted in a Writ of Recaption befoze the 
Jufffces, viz. in a Court of Recoꝛd, he ſhall be fined and tmp2iſoney, 
but then he ſhall not be amerced, foz that were to puniſh him twice 
fo2 one and the ſame offence, 
Co. I. 11. 31. 9 Ik my diſſeiſoꝛ be dilleiſed, and after Jre-entcr, J cannot have Diſteifa, 


25 ee” an action of treſpaſs againſt the ſecond diſſeiſoʒ; becauſe then he would 


be doubly charged fo2 one and the ſame offence, viz, by me, and the 
firſt diſſeiſo2, And therefoꝛe by a fidion in Law) I ſhall recover all 
the nieſne p2ofits acainff the firſt dileiſoꝛ, his ſervants, and others, 
who have committed trelpaſſe by his Command, and in his 
right. 1 
F. N. B. 39.8, 10 Jfamanhatha Quare Impedit againff one, and the defendant 
hath alſo an Aſsiſe of Darrein preſentment, àgainſt the plainti, and 
recovers in the Darrein pꝛeſentment, and the plaintt! is non-ſute in 
the Quare Impedit; In this caſe, the defendant ſhall have two judge- 
ments againſt the plaintif, viz. to have a wit to the Biſhop in both 
Actions, and two wits ſhall be awarded to enquire of damages; 
Ho wbeit he ſhall not pay damages twice foz one and the ſame viftur- 
| bance. 
F. N. B. 43. g. 11 Where one is ſued in the Common Bench and in the Court Prchibiton 
Chiiſtian fo2 the ſame thing, a p2ohibitfon lpeth. 
12 Vide Hob. 2. Incerti temporis & nominis, A debt ſhall not be Deb: 
twice ſatisfied, 
Hub, 128. 13 Two Infozmations exhibited the ſame dap againft the ſame Information, #2 
Pe & Coke. man oz the ſame offence, ſhall be both quaſhed. 


Damages, 


186 It flyeth and preventcth all occaſions 
ot Evill. 


Co. Init, pars 1 The heir ol lands in Soccage under the age of 14. hall not be Heir in foc- 
i _— b. 1. committed to the cuſtody of any perſon, unto whom the Inheritance <*8<+ 
int. S. 123. bp an p polstbility may 02 can deſcend, leſt by undirec pꝛadice he may 
gain the Jnheritance to himſelf; And therefoze if a man hath iſſue 
two ſons by ſeveral venters, and having lands holden fn ſoccage of the 
nature of Borough Fngliſn, dyeth, the younger bꝛother within the age 
of 14 pears, the elder bzothcr of the half bloud ſhall not have the cuſto⸗ 
dy of the land, becanſe by poſsibility the elder bꝛother may inherit the 
land: foꝛ ff the voungeſt die without iſſue, and the land deſcend to the 
uncle, the elder bzother of the half bloud map be heir unto him; And 
therefoze the Rule in 1ib, Rubr. cap. 70. fs, Nullus l æredi petz ſuo 
propinquo vel extraneo periculoſa fare cuſtodia committatur; And 
erewtth alſo agre our antient Authozs, as BraRon |, 2. fol. 85. Brit. 
fol. 163. Fleta l. 1, cap, 10, Forteſc, cap. 40. Yowbett it is otherwiſe 
n the Civil Law, Vide Fort. ibidem. ; 
Cc. ibid, 100, 2 To pꝛe vent ſutes and troubles, there are ſix its fn Law that Writs of Pe- 
a. 3. may de maintained, Quia timer, befoze any moleſtation, diſtreſs, oz en. 
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The like. 


3 The like, 


Lun-wager. 


J Thereafon cf 
I Gicontinu- 
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186. the Common Law. 
imyleadiag: As 1. A wit of Meſne, befoze he be diſtrained; 2. A 
Warrantia cartæ, befo2e he be impleaded; 3. A Monſtraverunt, befoze 
any diſtreſs oꝛ vexation; 4. An Audita querela, befoze any execution 
ſued; 5. A Curia Claudenda, befoze any default of incloſure; 6. A Ne 
injuſte vexes, befo2e any diſtreſs oꝛ molcftation ; And theſe are called 
brevia anticipantia, w2its of Pꝛe ventton. 12 : 

3 To pꝛe vent falſe verdicts, it the Jurp after their evidence given 
unto them at Barr do at their own charges eat o2 dzink either befoze 
oꝛ after they be agreed on their verdict, it is finable, but it all not a- 
void the verdi> ; Yowbett , if befoze they be agred on their verdict 
they eat oꝛ dꝛink at the charge of the plaintif, if the verdict be given 
fo2 him, it ſhall avoid the verdfi ; but ff it be given foꝛ the defendant; 
it ſhall not avoid it, Et fic e converſo : Mobbeit, it after they are agræd 
on the verdict, they eat and dꝛink at the charge of him, foz whom they 
do paſs, it ſhall not avoid the verdict. | 3 
4 If the plaintif after evidence given, and the Jury departed front 


the barr, oꝛ any foꝛ him, do deliver any letter from the plaintif to any 


of the Jurp concetning the matter in iſſae, oꝛ any evidence, oz any eſ- 
crowl touching the matter in (ue, which was not given in evidence, it 
ſhall avoid the verdia , if it be found fo2 the plaintit, but not if it be 
found fo2 the defendant, & ſic e converſo : But if the Jurp carry away 
any wziting unſealed ,; which wos given in evidence in open Court, 
this ſhalt not avoid the verdict, albeit they ſhould not have cartied it 
with them. | EET h | 
5 By the Law of England a Jury after their evidence given upon 
the iſſue, onght to be kept together in ſome conventent place, without 
meat.o2 d zink, fire oz. candle, (which ſome Boks call an Impriſon- 
ment) and without Speech with any anleſs it be the Bafliff, and with 
him only if they be agreed: After thep be agr&ed, they may in cauſes 
between party and party gfve a verdic, and it the Court be riſen give 
a pꝛivy verdid befoze any of the Judges of the Court, and then they 
map eat and dzink, and the next moꝛning in open Court, they may ei⸗ 


ther affirm oz alter their pꝛiby verdia, and that which is given in 


Court ſhall ſtand: But in criminal cauſes of life and member, the 
Jury can give no p2ivy verdid, but they muſt give it openly in 
Court. 15 | 

6 Jn no caſe where a contempt, treſpaſs, deceit 02 injury fs ſuppo⸗ 
ſed in the vefendant, he ſhall wage his Law, becanſe the Law will 
not truſt him with an Oath to diſcharge himſelf in thoſe caſes: Only 
fn ſome other caſes, as debt, detinue, and accompt, the defendant is 
allowed by Law to wage his Law, becauſe thep are not crimi⸗ 
nal. 

7 The reaſon why alienations in f, in tatl, 62 foz life, by tenant 
in tail, Abbot, Biſhop, husband of his wives land, and the like, doe 
make a diſcontinuance, and put the iſſue in tail, him in the reverſton 
02 remainder, ſuccefſ92, oꝛ wife, that right had, to thefr adion, and tok 
away their entry, was fo that he was pꝛivy in eſfate , and foꝛ the be- 
nefit ot the purchaſo2, and fo2 the ſafeguard of his warranty,ſo as eve: 
ry mans right might he p2eſerved, viz, to the demandant foz his antt- 
ent right, and to the feoffee fo2 the benefit of his warranty, which was 
founded upon great reaſon and equity, becauſe the benefit of the wars 
ranty would be pzevented and avoided, it the entry ot him, that right 
had, were lawfull, and thereby alſo the danger, that many times haps 
neth by taking of poſſeſsfons, was warfly prevented by Law. 
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8 By the exp2eſs pur view of the Statute of Gloceſter, cap, 3. Co. ibid. 366. 


(where the baron aliens his wives Inheritance with warranty) if aſ- 


fers do after deſcend from the father , then the tenant ſhall have reco⸗ 
Jititt very 
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very and reſlitution of the lands of the mother; But in a Formedon 
(fo2 lands intailed) if at the time of the warranty pleaded no aſſers be 
defcended, ſo as the demandant recovereth the land, if afterwards aſ- 
fers deſcend, there the tenant ſhall have a Seire facias fo2 the aſſecs, and 
not foꝛ the land intafled ; And the reaſon hereof is, foz that if ( in this 
caſe )thetenant ſhould be reſtozed to the land intailed, then it the ine 
in tail ſhould alien the af{ces, his (ſue in a Formedon would again re. 
cover from the tenant the land intatled: And therefoze the Sages of 
the Law top2event future occaſions of ſutes,have herctofo2e reſol ved 
the ſafd diverſity in the caſes aboveſaid, upon consideration and con: 
ffrugion of the Statute of Gloceſter, and of the Statute de donis, Weſt. 
2. cap. 1. Vide ſupra 15, 9. 157. 14. & 178. 22. | 
Cs. Inſt. part 9 The puniſhment which the Law inflicts upon a felon is very fe- Puniſhment 
1. 392. a. 4. pere, £02 he is not only puniſhed in his own perſon, but likewiſe in his f Tlesſon 
relations; The judgement againff his perſon is, that he ſhall be han- Feb. 
ged by the neck until he be dead: he is puntſhed alſo implicative in his 
relations; 8s 1. Jn his wife, fo2 ſhe ſhall loſe her Dower ; 2. In his 
'childzen, fo2 they ſhall become baſe and ignoble; 3 Jn his Pcfterity, 
fo2 his bloud is ſtatned and co2rupted, ſo that they ſhall not inherit ef- 
ther to him oꝛ any other Anceſto2 ; 4. In his real effate, fo2 he ſhan 
fo2feit all the lands that he hath in feeſimple, feetafl, 02 foꝛ life; 5. In 
his perſonal eſtate, foz he ſhall fo2feit all his gods and chattels both 
real and perſonal : Thus heavy was his puniſhment at the Common 
Law, And the reaſon thereof was, to the end men ſhould fear to com. 
mit felony ut peens ad paucos, metus ad omnes perveniat: And it is 
trulp ſaid, Etſi meliores ſunt quos ducit amor, ramen plures ſunt quos 
corripit timor: And ſo tt is a fortiori fn caſe of High Treaſon. Hows 
beit, after the Statute de donis 13 E. 1. cap. 1. Intailed lands could 
not be foꝛ fefted fo felony oꝛ treaſon, but only during the life of tenant 
in tail; but ſince by the @tatute of 25 H. 8. cap. 13. Intailed lands 
ſhall be alſo fozfeited foꝛ Treaſon : Alſo by the Statute of 1 E. 6. c. 
12. the wife was to be endowed, albeit her husband were attafnted, 
convicted, oꝛ outlawed fo2 treaſon oz felony; but afterwards by the 
Statue of 5, & 6 E. 6. cap. 1. The wife ſhall lofe her dower , where 
the busband is attainted of Treaſon,fo long as the attainder continues 
in fozce : There are alſo divers offences made felony by ſpectal @ta- 
tutes, wherein dowecr, coꝛruption of bloud, and diſheriſon of the heir 
are by ſpectal p2oviſion ſaved. 
Co. ibi!.191. ro The- Law hath p2ovived fo2 the ſafety of a mans, oz a fat at, 
b. 3. womans eſtate, that befoze theit age of twenty one peares they 
cannot bind themſelves by any ded, oꝛ alien any lands, gods, o: 
Co. I. 2. 44> khattels. | Preſcription 
2. 4. in the. 11 A meer Layman, which was not capable of tithes in pe- bor :ithes. 
vubopof rancte, was pet capable of diſcharge of tithes at the Common 
a Law in his own land, as well as an Ccclefiaſtical perſon ! foz 
by the Common Law the Parſon, Patron and Oz dinary might 
have diſcharged a pariſhioner of tithes in his own land, oz the 
. pari@foner might have given part of his land to the Parſon foz the dil⸗ 
charge of tithes in the reſidue, as appears in 8 E.4.14. and in the Reg, 
fol. 38. Yowbeit, this was alwayes by grant o2 compoſition , but hs 
could never be diſcharged of tithes by pꝛeſcription; fo2 albett ſuch pꝛe⸗ 
ſcription might have lawful commencement, yet the Law in favour of 
bolp Church would never ſuffer ſuch p2eſcription to be put to the trial 
of lay-men,icf they ſhould rather train thefr conſctences fo2 their pꝛi⸗ 
ans benefit, than render the Church the Duttes due anto it. Vide 
upra 2, 5. 
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13 The Law to pꝛe vent ſutes and troubles, will not permit, that a Co. 1.3. 26 b- 


and Bakers 


led by parol. em the tenant to the præcibe map be the moꝛe certainly known; g ther- caſe, 


foꝛe if there be Loꝛd and tenant, and the tenant by ded enfeoffs the 

oꝛd and a Stranger, and make livery to the ſtranger in the name of 
hoth; In this caſe, if the Lozd by parol diſagree to the eſtate, this is 
not valid to de veſt it, oz if he enter into the land, and diſtrain fo2 the 
ſervfces of his Seignioꝛp, this ſhall amount to a diſagreement of the 
feoffment, and ſhall not deveſt the franktenement out ot him, but if 
he enter into the land generally and take the p2ofits, this act ſhall à⸗ 

mount to an agreement to the feoffment , as it is adjudged per tot. 

Cur, in 10 E. 4. 12+ Foz then it is not left uncertain, who are tenants 
to the pracipe, &c.. | 1 | | | 
13 I a reverſion of two tenants fo life, oz the rent oz ſeigniozte Co. J. 2.67. 2, 
of two Jointenants be granted by fine; here, in a Quid juris clamat, 4. in Took#rs 
Quem reddicum reddit, 02 Per quæ ſervitia againſt ſuch Jointenants, ene 

the Law vill not permit the one to attozn without bis Companton, 

becauſe the one making attoꝛnment without the other map pꝛe judice 

his companion. as in not clatming to be diſpuniſhable of waſte, a Con⸗ 

dition to have fee, a future term, v2 the like; foy upon a general at⸗ 

toznment in Court of Reco2d, the lefſee ſhall loſe all advantages, 

which are not ſo claimed of Recoꝛd. | 

14 The Law hath ſo great a regard and care of executions, which Co.1.3.7 2.2. 2 

are the fruit and life of every ſate, that notwithſtanding they be mat. — [1b;es 
ters of Reco2d, and the Letters Patents granted to the new Sheriff, *** 

and the wit of diſcharge, and wꝛit of delivery to the old Sherif, pet 

until the pꝛiſoners are delivered unto the new Sheriff , thep fill: re; 

main in the cuſtody of the fozmer Sheriff; and all this to event a 

new lute and trouble foꝛ the recovery of that, which is alreadp deter⸗ 

mincdby Law, | 7 

15 It one exhibit articles to Juſtices of Peace againſt another, con- Co. I. 4. 14. b. 
taining great abuſes and mil demeanoꝛs, not only touching the petitio- 1. in —_— 
ner, but many others alſo, and all this topzocure him to be boand to . 
th: god behaviour ; In this caſe, the party-accuſed foꝛ any matter 
contained in ſuch articles ſhall not habe an action upon the caſe,becauſe 
therein the party complatnant parſues the ozdinary conrſe of Juſtice, 

and the Law will not permit adtons in ſuch caſes , leſt ſuch as have 

god cauſe of complaint ſhould be deterrcd from doing it, fo2 fear of 
ſutes and infinite vexation. | | | 

16 In caſe of Common bp reaſon of vicinage, the one may incloſe Co. J. 4. 38. b. 
againſt the other; fo2 he that hath ſuch a Common cannot put his cat - in g- 
tel into the tand of the other; but the Cattel ought to be put into the * caſe. 
land where they have Common, and then if the Cattel ſtrap into the 

other land, they ate excuſed of treſpaſs, by reaſon of the antient uſage, 

which the Law permits, to pꝛe vent ſutes, which might ariſe, ff actions . 
ſhould be bꝛought fo2 every ſuch treſpaſs, when there ts no ſeparation 

oꝛ incloſure betwixt their Commons, Vide Co. |, 7. 5. b. Sir Miles 

Corbets caſe. | | 

17 In all caſes, when the pꝛoceſſe concerns the Ring, the Sheriff Co. 1. 5. 92. b. 

oꝛ other officer, ( upon refuſal after demand, to open the dz) map 3. in Senn: 

teak open the do of the houſe, oꝛ uſe other means to get in to doe <2{<- 

execution; But incaſe of a common perſon the Law doth not permit 

the Sheriff, gc. (upon requeſt made, and denyal, as afozeſaid) to 

bꝛe ak into the houſe of the defendant to execute any pꝛoceſſe at the ſute 

of any Subject, foꝛ the great inconvenience that might enſne there - 

upon ; becanſe ff men as well in the night as in the day ould have; 

thetr houſes (which indeed are their Caſtles) zoken open, upon pze- 
tence 
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tence thereof great miſchief and damage might fall out, fo2 by colour 
thereof upon anp feigned ſute the houſe sf. any man at any time mig: t 
b. bꝛoken open, when the defendant might be arreſted elſewhere, and 
ſo men ſhould not be in ſafety and repoſe in their own houſes : And 
albeit the Sheriff be an officer of great autho2ity and confidence, pet 
it appears by expertence, that th. Kings wꝛits are many times exetu⸗ 
ted and ſerved by Batlifs, w'o are generally perſons of little oz no 
value, and therefo2e not to be truſted with the bꝛeaking open and ran. 
ſacking of houſes upon every light occaſion, See Co, |, 1 1+ $2, a. 4, 
Lewes Bowles caſe. 43 1 
Co. l. 5. 101. b. 18 k a nuſante be levied to the pzejudfce of anothers franktene- 
3. in Penrud- ment, the Law doth permit the party grieved to abate the nuſance be. 
docks caſe. foze he ſuffer any p2ejudfce thereby, and by that means pꝛevent the 
damage, befoze he be pꝛejudiced by it. Per Popham cum tota Cu- 
ria, f N | ; 
Co.1.5.115.b. 19 To pzevent any further wake, a w2it of Eſtrepement Ipcth in Wade. 
3. in Foliambs gy action of waſte at any time, as well befoze Judgement, as after Eſtrepcment. 
om Judgement and befoze execution. | | | | 
S165 20 To pꝛe vent Simonie, oz any thing that might ſavour thereof; $imonic., 
2.3. in B. the Plaintit᷑ in a Quare Impedit befoze the Statute of Weſtm, 2. cap. 
wels caſe. © 5. did at the Common Law recover no damages; foz the Law doth 
ſo abhozr S1monie, that ft giveth to the Patron no recompence either 
fo2 his pzeſentment o2 foꝛ his diſturbance thereof, - 
Co. 1. 6. 74. 21 Jn Sir Drue Oruries caſe in the 6. Report the Juſtices ſaid, that ward ip. 
b. 2. in Sir ft did behove them to have good conſideration in all caſes depending Knighihooc. 
ci Pruries hefoꝛe them, noꝛ only of the p2eſent caſe in queſtion, but likewiſe of 
th- conſequences thereof, viz, what general pꝛejudice might happen 
thereupon either to the King oz the Subject: So ff a ward ſhould be 
knfohted after the gtant of the wardſhip under the Great Seal, if his 
knighthood might excuſe him from the value of his marriage, when he 
might be knighted not only by the King, but likewiſe by his Licute- 
nants in Ireland oꝛ elſewhere, this would tend very much to the da⸗ 
mage both of the King and @abjec, foꝛ none would then purchaſe any 
wardſhip upon ſuch uncertaintfes;and thetefoꝛe in that caſe his knight. 
hood ſhall not excuſe him from the value of his marriage, which was 
veſted in the Loꝛd upon his anceſtozs death. 
Co, I. 7. pare 22 The Common Law by inhibiting an Alten 'bozn to be capable aj;.,. 
1. 18. b. 2. in of Inheritance in England, pꝛevents thꝛe great inconventences; foz 
Calvi as caſe. gtherwiſe, 1, The ſecrets of the ation micht thereby be diſcovered. 
2. The revenues thereof (being indeed the ſine ws of warr, and the oz: 
nament of peace) might be taken and enjoped by Strangers bozn, 
3. It might at laſt bꝛing the ation to rufne and deſtrudton, 1. Tem- 
pore belli, fo2 then Strangers might foꝛtiſie themſelves in the heart 
of the Realm, not much unlike the Trojan horte in Virgil, 2. Tempore 
Pacis, to they having gotten into thc ir hands a great part of the Jnhe- 
ritance of the Commonwealth, and not being capable to ſerve of Ju · 
rfes, there would be a fafler of Juſtice, . 
Co. I. 9. 56.b, 23 To prevent miſchief and oppzeſsfon in the Commonwealth, Conſpiracy. 
2.in the  Conſpfratozs are Inditable by the Common Law. albeit they put no⸗ 
Pouliers eaſe. thing in execution dy any overt ad, as ff they ſhall be found guilty of 
conſpiring to india and at quit any, though they pat nothing thereof in 
ure. 
24 To pꝛevent eſcapes upon arreſts, the Law doth not enjoyn a elt. 
*** . 2 2 Serjeant oꝛ Bailffſmo2n and commonly known ( though not by the 
* caſe, party arreſted) to ſhe his mace oꝛ warrant, noꝛ a ſpecial Bailif to 
ſhew his warrant without demand, left in the mean time the party ar- 
reſted may eſcape; but it ſhall be warning and warrant enough to ſay, 
I Arreſt you, 25 
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Things in. 25 To pꝛevent multiplicatton of controverſtes and ſutes, great op: Co. |. 10. 48. 
100. . pzeſsfon of the people, (pꝛincipally of terre-tenants) and the ſabver- *: 3: „ 

ſion of the due and equal execution of Juſtice, the wiſdom and policy bet e. 

of the Sages and Founders of our Law have p2ovided, that no poſst- 

bility, right, title, oz thing in agion ſhall be granted oz aſsfaned to 

ftrangcrs;and as they cannot be granted-by the ac of the party,ſo right 

of action cannot be transferred by ad in Law, as unto the Lo2d by 

eſcheat, neither ſhall the Loꝛd of a Uillein have things in adion, as 

appears in 22 Aſſ. pl. 37. &c. And in the Parqueſs of Wincheſters Cc. 1.3, fol. 1. 

caſe Right of action to land was not given to the King by an Act of 

Attafnder : And all this was fo2 the quiet and repoſe of terre-tenants: 

Ho wbeit, all rights, titles, and actions may by the like pꝛudence and 

policy of the Law be releaſed to the terre-tenant, foꝛ the ſame reaſon 

or his repoſe and quiet, and foz the avoidance of contentions and 

ſutes, and that every one map live in his vocation in peace and plen- 


ty, 


| recleſiaſtical 26 To pzeſerve Eccleſtaſtical poſſeſsions from alienation in pꝛe⸗ Co.l.1o, 60. a. 
a hingt. judice of the Sncceſſo2,the pꝛudente of the Sages of the Law did pꝛo⸗ 3. in the Biſh. 


vide, that no ſole Coꝛpoꝛation ſhould be truſted with the viſpoſition of * "mm 
his polleſsions, as to bind his Succeſſoꝛs, but in ſuch tale they were to 
have the conſent of others, as the Biſhop was to have the conſent ok 
his Dean and Chapter, the Abbot of his Covent, the Parſon of his Pa- 


tron and Oꝛdinarp, & ſic de ceteris, 


Two 27 The Law to pꝛebent any miſcarriage in matters of Judicas Co. l. 11 4.3.4. 


be Coucr of ture, hath p2ovided, that no judicial office ſhall be granted in reverſt- in Audiror 
Fards, on, and the rule of Law in this point is, Officia Judicialia non conce - les caſe. 
dantur antequam vacent; And the reaſon is, to pzevent a great incon⸗ 
ventence which may inſue thereupon: fo2 that he, who at the time of 
the grant in reverſion may be able and ſaffictent to ſupply the office of 
Judicature, and to adminiſter equal juſtice to the Kings Liege peo- 
ple, map, befo2e the office fall, become unable and inſafficfent to per- 
fozm it; And therefoze the Kings grant of the office of Auditoz of the 
Court of Wards unto John Churchil and John Tooke fn. reverfton af- 
ter the death of Walter Tooke, and William Curle, was adjudged 
void, becauſe it was an office of Judicature in that Court, and there: 
foze could not be granted in reverſion, 
nor in Lon- 28 Ik a man hath judgement given foꝛ him in London in the She- F. N. B. 24. 2. 
1. riffs Court, oz befoze the Maioꝛ and Sheriffs in the Puſtings of Lon- 
don, and the defendaat to delay the execution of the judgement, ſues 
a w2it of Erroz to remove the Recozd befoze the Matoz, c. in the 
Huſftings, oꝛ befoze certain Commtſstoners,tf the judgement be given 
in the Huſtings, ac. and afterwards the defenvant elopns his gods 
gods out of the City, oz waſts them, to the intent that the plaintif 
ſhould not have executton of thoſe goods; In this caſe, the plainttt᷑ 
may have a ſpectal wait directed to the Pato; and Sherifs to take 02» 
der, that ſo many of the goods of the deiendant as amount to the va- 
lue of that which is recovered, map be ſafely kept to ſatisfie the plain⸗ 
tif, if he ſhall have the judgement affirmed fo2 him, ſo as execution of 
1 the foꝛ mer judgement may be made, xc. of the ſame goods, c. 
* ty of 29 Befloꝛe a man can have ſecurity ofthe Peace againft another, 
ace. (left the cauſe of his complaint may ariſe rather from malice than any 
juſt ground of fear) the party complainant onght firſt to make oath, 
that he requtres the Peace againſt the othet foz the ſafeguard of his 
bodp, and not out of malice; And this courſe is fif l aſed in the K. B. 
and befo2e Juſtices of Peace; And it was alſo the uſual coutſe in the 
Chancery fo make ſuch oath befo2e a Paſter of that Court, befoze he 
could have it granted; but of later times that courſe hath been left in 
Kkkkk Chancery, 


F. N. B. 79. h. 
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Chancery, which Fitzharbert ſaith is not well done, becauſe ſuch pꝛo⸗ 
ſecution fo2 the moſt part pꝛocæds rather from malice, than any juſt 
cauſe of fear. 

F. N. B. 113 2. 20 The King of right ought to ſave and defend his Realm as well Oyer & 7.. 
againſt the Sea as againſt Enemies that it be not ſurrounded and latd miner fr 
waſte, and to pꝛovide remedy foz the ſame, and alſo to take o2ver Nuſances, 
that his ſubjects may have their paſſage throughout the Realm by 
bꝛidges and ſafe wayes, ic. And therefo2e if the banks of the Sea be 
bꝛoken, o2 the Sewers and dꝛains be not ſcow2ed, that. the freſh wa⸗ 
ters may have their direct courſe , the King foz the pꝛevention of ſuch 
damage as may happen by reaſon of ſuch defaults,might by the Com: 
mon Law befoze any Commiſsfons of Sewers, xc. grant commiſst- 
das to inquire, hear, and determine ſuch defaults. 

P!. Co. 67. a. 31 The perſons menttoned in the ſecond bꝛanch of the Statute of Bai ment. 

2. in Dyve & 23 N. 6. 10. (viz, ſuch as were in ward by Condemnation, exempti⸗ 

M h on, Capias utlagatum 02 excommuricatum, ſurety of the peace, oz com- 

ak mitted by command of the Juſtices, 02 Aagabonds refuſing to ſerve ) 
were not baflable by the Common Law (befoze that Statute) fo; the 
Inconveniences which might enſae thereupon. 

eb i -b- No ſale of ſtoln gods, but in a Parket overt, alters the pꝛoper⸗ Mak oyer;. | 

erte ty; And therefo2e if ſtoln plate be openly fold (in London oz elſwhere | 

Market (vert, fa anp other market overt) in a Scriveners ſhop, that ſale alters not 
the p2operty, becauſe it is no market overt foꝛ plate; it is other- 
wiſe, it it be openly ſold in a Goldſmiths ſhop; but if the ſale be there 
behind a hanging oz Cupboard, o2 in a ware-honſe, oꝛ other part of the 
houſe, and not openly, that paſſengers may obſerve it, ſuch ſale alters 
not the pꝛoperty; And this the Law hath oz dained to pzevent felony, 

c. Vide Max. 191. 3. & 134. 14. : 
Co. 1:.R, pars 738 It was reſolved in the C. B. Paſc. 10. Tac, that a wife cannot Feme cover: 
1. C. b. 4. be pꝛoduced as a witneſs, either againſt oz foꝛ her husband, and one do vill |} 
of the reaſons of that reſolutfon was, in reſpec it might be a cauſe of Ban. 
implac able diſcoꝛd and diſſention betwixt the husband and wife, and a 
mean of great inconvenience. 
32 Drury bꝛought a Quare Impedit agatnff Kent the Jncumbent | 
aͤnd others; and upon ſur miſe made to the Court, that Kent did fell 

timber upon the Glebe,and upon the lands of Copyholders,holding of a 

Mano? parcel of the Reco2y, the Court granted a P2ohibition to pꝛe⸗ 
vent farther waſte, 

33 The pꝛivat delivery of defamato2zy Wetters was criminal and $tar-chzmb:r. 

cenſarable in the Starr · chamber (and now, as it ſeems, indit able in the 

Upper Bench) becauſe ſuch quarrellous Wetters tend to the bzeach of 

the peace, and to the ſtfrring of Challenges and quarrels, and there: 

fo:s the means of ſuch evils, as well as the end, are to be pzeven⸗ 

ted, 


rohibitlon, 
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1 AP2otecion Moraturz 02 Profecturæ have theſe tlauſes in them, oecd ion. 

Præſentibus minime valituris, ſi contingat ipſum, &c. a cuſtodia Caſtri 
prædicti reced ere: O fi contingat iter illud non accipere, vel infra il + 
lum terminum a partibus tranſmarinis redire, acco2ding to the pꝛo viſt 
on of the Statute of 13 R. 2. 16. nevertheleſs, if he return into Eng⸗ 
land, and came over to pzovide Manition, Mabiliments of warr, vica- 
als, oz other neteſſar ies, it is no bꝛeach of the ſaid conditional clauſes, 
no2 againſt the ſaid Ac; fo that in judgement of Law coming _— — 

things 
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things as are of neceſsity foꝛ th: maintenance of the warre, Moratur 
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(he doth ſtay) accoꝛding to the intention of the Pꝛotection and Statute 
ak ozeſaid. 
2 Ik A. be ſeiſed of lands, and he and B. grant a rent charge to one Co. ibid. x 43. 
in fee, this prima tacie ſeems to be the grant of A, and the confirmatt- b. 2. 
on ok B. but pet the grantee may have a wit of annuity againſt 
both: Mobwbcit it two men grant an annuity of 20 l. per annum to a- 
nother, although the perſons be ſeveral, pet he ſhall have but one an. 
nuity; but if the grant be Obligamus nos et utrumque veſtrum, the 
grantee map hare a wꝛit of annutty againſt either of them, but he ſhall 
have but one ſatis'/acion. | 
3 An action of treſpaſs was bꝛought againſt Tilly and Woody foz H. 7. E. 4. fol, 
five boxes with charters taken, ac. Tilly pleads not guilty, and Wooz 31. & Title 
dy makes title to him by a gift,and the plainttf traverſeth the gift, and AY - 
therevpon they were at iſſue, and Tilly was found guilty , and the if: ;. 5. and 
ſue was found foꝛ Woody àgainſt the plaintff; In this caſe, albeit the M 
iſſue was found againſt Tilly, pet rye plaintif had not judgement as 
gainſt him; koꝛ it was found bet u ixt the platntif and Woody that the 
plaintif had not title; and then in as much as it appeared to the Judg · 
es by the Recoꝛd, that the plaintit had not title, they ex officio ought to 
give judge ment againſt the plaintif, N 
4 An action of treſpaſs was bought by leſſee foꝛ years of Cattel „ Title Ot. 
taken, the defendant ſaith, that the Leſloꝛ held of him by divers ſer- fee del Court 
vices, tc. and foꝛ ſo much arrear he took the Cattel; the plaintif ſaith, 7. Br. 29. Pl. 
there is nothing arrrar, ac. and hereupon they were at iſſue, and it Co. ibid. 
was found foz the plaintif; And pet per totam Curiam the plaintif 
ſhall not have judgement, fo2 albeit the defendant admitted the w2it 
good, yet the Court did abate it, becauſe it appeared unto them that 
the defendant was Lo2d, againſt whom an action of treſpaſs lyeth not, aa 
fo2 the Statute ſaith, Non ideo puniatur dominus, &c. mo" 
5 Jn an appeal by a feme of the death of her father, albeit the de- Pl. Co, ibid; 
fendant aifirm the w2it, yet the Court ex officio ought to abate it; fo: 
it appears to the Court, that no feme map have an appeal of the death 
of any, ſave of her husband, by the Statute of Magna Carta cap. 34. 
which was fa affirmance of the Common Law. | 
6 Jn debt upon an obligation, if the defendant conclude his plea Pl. Co. 66. b.. 
with ludgement ſi action, whereas his plea ſhould have been non eſt 
factum, yet if the Juſtices find that it was not his deed, ſo as the plain⸗ 
tif had no cauſe of aafon, thep ought ex officio to gibe judgement a « 
gainſt the Plaintic. Vide 11, 9. 
7 The Statute of 23 H. 8. 3. of Attaints lyeth as well againſt exe- Dyer 201. 65; 
cuto2s, as the party himſelf, albeit the party that recovers upon the 3 El. 
falſe verdic be only named in that Statute; fo2 that Statnte being 
made in mitigation of the rigoꝛ of the Common Law ſhall be taken 
by equity, and the wozds againſt the party that hath judgement are 
ſuperſluous, fo? it lyes againſt any that enjoyeth the thing loſt. 
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1 Ik one ſap to another, that he is oer jured, oꝛ that he hath for- Co. 1. 4. 15. 
ſworn himſelt ta ſuch a Court, by theſe woꝛds an action may be main - b. 1. in Sen- 
tainep, {02 by theſe woꝛds it appears, that he hath foꝛſwoꝛn himſelt in % & Blubes 
a judicial p2oceedin; but to charge another generally, that he hath for- 
ſworn himſelf, is not acttonable, becauſe he map be foz\won fn uſual 
communication, And benignior ſententia in verbis generalibus ſeu du- 
bits eſt przferenda, Vide 178, 11. 


2 Yeamans 
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Co. 1. 4. 15. b. 2 Yeamans charged Hext (being then a Juſtice of Peace) in theſe Slander. 
3. in Teamans yes, For my ground in Allerton, Hext ſeeks my life; Thee wozds 
caſe. being taken in mitiori ſenſu were not adtionable, x, becauſe he map 
ſeek his life lawfully upon juſt cauſe, and his land may be holden of 
bim: 2, ſeeking of his lite is too General, and fo2 ſeekingonly no pu: 
| miſhment can be inflicted by the Law, . Þ 4 
Co. 1 4. 17 b. 3 Jn an action upon the caſe foz wo2ds, as an Innuendo cannot 
4. '» [<5 make the perſon certain, which was uncertain befoze, ſo neither can 
\ | 16: an Innuendo alter the matter o2 ſenſe of the wozds themſelves, as to 
ſay, that ſuch an one was full of the Pox (innuendo) the French Pox, 
this Innuendo doth not perfoꝛm his pꝛoper office, foꝛ ft ſtrives to ex- 
tend the general woꝛds the Pox to the French pox by Imagination of 
an Intent, which is not apparent by any pꝛecedent woꝛds, unto which 
the Innuendo map referr, And the wozds themſelves ſhall be taken in 
mitiori ſenſu, 
Co. l. 4 20.2, 4 Barham b2ingsan action upon the caſe agsinſf Netherſhall, the $iander, 
I. in v«/bays wozds were theſe, Mr. Barham did burn my barn ( fnnuendo a barn 
eaſe. with corn) with his own hands, and none but he: And it was adjudged 
that they were not adtonable, foz it is not felony to barn a barn, unles 
it be parcel ofa Panſton.houle, oz full of Cozn; And in this and the 
like caſes agitur civiliter, and not criminaliter, and verba accipienda 
ſunt in mitiori ſenſu: Alſo the Innuendo will not ſerve, when the 
woꝛds themſelves are not flanderous. 
Co. I. 6. 6. a. 5 E. 3. is Lo2d, the Abbot of Weſtm. Peſne, and C. tenant of the 
dir ihn Mo- ano of D. the tenant is attatnted of treaſon, and office thereof 
Has caſe, found, E. 3. grants the Panoz to Sir Iohn Molyns, and his heirs, Te- 
nendum de nobis hæredib us, & (uccefforibus noſtris, et aliis capitalibus 
dominis feodi illius per ſervitia inde debita & de Iure conſueta: In this 
caſe, the queſtion was, of whom and how this Panoz was holden⸗ And 
here albeit it was objected that the Tenendum, being by the ſervices 
(inde) thence dne, at which time nothing was due to the Peſne , the 
Peſnalty continued ſtill extinct, and therefoze that it was holden im- 
medfately of the King ; yet it was adjudged, that bp thoſe woꝛds of 
the Patent the Peſnalty was revived, foz when thoſe woꝛds may be 
interpzeted two manner of wayes, viz, efther immediately of the 
King, oz mediately by the Peſne, reaſon requires, that the woꝛds 
fhould be underſtood in the milder ſence, eſp2ctallp when that appears 
to be the Kings intention, and tends moze to his honour, and it is not 
reaſonable, that the Peſne, who offended not, ſhould loſe his te- 
nure. 
Cs b. 6 H. 8 grants land, Tenendum de nobis et hæredibus noſtris per Tenure. 
1 be.ters caſe, ſervitium unius Roſæ Rubeæ Annuatim ad feſtum Nativitatis . 
Sancti Iohannis Baptiſtæ, ſolummodo pro omnibus & omnimodis aliis 
ſervitiis : And this was adjudged tenure in ſoccage in Chief, and not 
tenure in Capite by Knightſervice ; fo2 albeit it was objeaed, that 
the patent could not hold onely by the Roſe, becaufe homage, oꝛ (at 
leaſt) tealty was incident to every tenure, and therefoꝛe that the Ring 
was deteived in his grant, yet it was reſolved, that foꝛ as much ag fe- 
alty is intident to every rent ſervice, the Law annexeth fealty to the 
rent, and theſe wo2ds, viz. Pro omnibus aliis ſervitiis, are to be under⸗ 
food of other ſervices, which the Law doth not imply oꝛ add to it, ſo 
as the tenute ſhall be by a Roſe and fealty; and this is the benign 
confkruction of Law, as near the Kings intention as map be, by 
which conſtruction the ſatd wo2ds pro omnibus aliis ſervitiis have ſome 
effec, and ſhall not be rejected as vain, and of no fo2ce, 
Ba —* eb. 7 When a Panoz hath once had the reputation of a name, by which 1 
Finches caſe, tt bath been commonly known, albeft the demeſnes be W — ſe · putation, 
ered 
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vered from it, ſo as it ceaſeth to be a Panoz, yet in grants, fines, oz 
other amicable conveyances it may paſs ftill by the name ofa Panoꝛ, 
(but not in Avdverſary waits, ic.) ſo if J have a Park by the licenſe 
and grant of the King, and by the name of a Park it is commonly: 
known, and after I ſurrender my patent ts the King, by which (#1 
Law) it remains no longer a Park; pet it having once obtained thy 
name of a Park in truth, it is a god ground foꝛ the reputation and 


continuance of the name of a Park afterwards, land by that name. 


may paſs in convepances; And all this by a favourable conſtruction 
of Law, ac. 


$ Jfland be granted to A. foꝛ life, the remainder to B. foz life, and Pl. Co. 32. . 2. 
ff B. die, living A. that then it ſhall remain to C, fo2 life; Jn this caſe, in Chriſt & 
(then) ſhall not be intended preſencly during the like of A, us caſe. 
as theſe woꝛds prima facie do ſeem) to impoʒt, but they ſhall have a 


beneficial conſtruction, viz, that then it ſhall remain, as a remainder 
ought to doe, that is to ſay, to veſt chen, and to be executed after the 
death ol A. So ifa gift in tail be made upon condition, that if he dog 
ſuch an aa, that then the land ſhall remain to his right heirs, this woꝛd 
then is not ſo to be unde rſtod, as it it ſhould avoid the eſtate tail, and 
to be executed preſently upon the ad perfozmed, but it is to be inten⸗ 
ded, that upon the aa perfoꝛ med the remainder ſhall veſt, and after the 
eſtate ended ſhall be executed, and not befoze, 


189. Conſtruerh things according to Common poſſi bility or 
intendment; And theretore 


1 Regularly Judges ought to adjudge accozding to common intend- Co. 1 part 
7 


ment of Law, | | 
2 By intendment of Law every Parſon oꝛ Reco? of a Church is 


ſuppoſed to be reſident on his benefice, unleſle the contrarp be pꝛoved. 
Vide 2, 3+ f . | 

3 By common intendment one part ofa Panoz ſhall not be of ano- 
ther nature than the reft. | | 

4 By common fntendment a Will ſhall not be ſappoſed to be made 
by colluſion, 

5 In facto, quod ſe habet ad bonum & malum, magis de bono, quam 
de malo lex intendic, Lex intendit vicinum vicini facta ſcire. Nulla 
impoſſibilia aut inhoneſta ſunt præſumenda, vera autem et honeſta et 
poſſibilia. | 

5 Lex ſemper intendit quod convenit rationi : As in this caſe, the 
Guardian ſhall have the cuſtody of the land, until the heir come to his 
full age of one and twenty pears, becauſe by intendment of Law the 
heir is not able to do Knight ſervice beſo2e that age, which is ground- 
ed upon apparent reaſon. 


7 By the Common Law in aplea real, mixt, oꝛ perſonal, there Co. ibid. 157. 
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ought to be 4. of the Yundzed (where the cauſe of action ariſeth ) re- . & 158. 


turned fo2 their better notice of the cauſe, for vicini vicinorum facta 
præſumuntur ſcire: Yowbetit, by the Statute of 27 Eliz. 6. In a plea 
perſonal, if two Hundꝛeders appear, it ſuffiſeth; And in an Attaint 
albeit the Jury is double, pet the Hund2evers are not double, 


$ When a man ts latd to be ſefſed in fee, withoyt moze, it ſhall be Co. ibid. 189. 


*» 2, 


intended in fee ſimple, and it ſhall not be intended by this woꝛd (in fee) . 2. 


that a man is ſeiſed in fee rai), unleſs this addition be put to it, fee tail; Littl. S. 293- 


foz fee ſhall be taken (ſecundum excellentiam) fo? the higheſt and beft 
fee, and that is fee ſimple, | | 
9 Ik a verdic find, that a man hath _ partes Manerii, &c. 
Liu 


in tres Co. ibid. 149, 
partes b. 3. 


706 'The Reaſon of M ax. 189. 1 


partes diviſas, this ſhall not be intended to be in common, but if the ver. 
di be in tres partes dividendas, then it ſems that thep are tenants in 
Common by the Jntendment of the verdict. | | 

Co. ibid. 226. 10 The Loꝛd by eſcheat, albeit his eſtate is created by Law, ſhall pl. 

4. 1. not plead a condition to defeat a freehold without ſhe wing of it becauſe i. 
the died doth belong unto him, and therefo2e it fs pzeſuwed that he Lord. 
hath it in his cuſfoyp : So like wiſe a Tenant by the Curteſte ſhall not Jenant by 
plead a condttton Made by his wife , and a re-entry fo2 a condition be. 
bzoken, without ſhewing the ded ; fo2 albeit his eſtate he created by 
Law, pet the Law doth pzeſume, that he had the poſſeſsfon of the 
d&@ds and evidences belonging to his wile. | : 

Co, ibid, 337, 1 One ol the reaſons why a deſcent taketh away the entry of him 2 0 

b. 3. that right hath, is, foꝛ that the heir of the diſleiſoꝛ cannot ſuddenly (by ent. 
fntendment of Law) know the true ate of his title: And in regard 
many advantages follow the poſſeſston and tenant , the Law taketh 

away the entry of him, that would not enter (when he might) upon 

the Anceſtoꝛ, (who is pꝛeſumed to know his title) and dꝛiveth him to 

his action againſt the heir, who ( by intendment) map be ignorant 

thereof. | £2 : 7 
Co. ibid, 238. 12 Atthe Common Law, tf Lands were conveyed out of the ves Writ cf net. 
4 FR ares, the demandant was d2fven to his wꝛit of right ; foꝛ that in re- | 

gard of ſuch long poſſeſsfon fn ſo many mens hands (which the Law 

doth ever reſpect and favour ) the Law did pzeſame, that the pꝛeſent 

tenant had beſt rige to the Land: Bat this is now altered by the Sta⸗ 

tute of Marlebr. cap. 29, which gives a watt of entry in the Poſt in that 

caſe. 

13 Max. 22, 31. | | 

14 It a deſcent be caſt when the viſſeiſe is ont of the Realm, albeit Dont 
he be not there in the Kings ſervice, that deſcent ſhall not take awap 5 
the entry of him that right hath; becauſe he that is out of the Realm 
cannot, by intenment of Law, have conuſance of the diſſeiſin, no 
moze than a thing done out of the Realm can be tried within the 
Realm by a Jury of 12 men; but it is otherwiſe, it ſuch diſſeiſee were 
within the Realm at the time of the diſſeiſin, 02 the deſcent caſt, 

15 In a wꝛit of right oz an Appeal, when the tenant oz appellee 3 
failed of witneſſes, evidences, 02 other pꝛofs, the Law did inſtttute 
trial by Battel, becauſe the pꝛeſumption of Law is, that God will give 
vicozy to him that hath right. 

16 At the Common Law, ik the Church were once full, the Jacum- 
bent could not be removed, and plenartie generally was a god plea in 
a Quare Impedit, oꝛ Aſstſe of Darrein preſentment, and one of the rea- 
ſons hereof was, foꝛ that the Law intended, that the Biſhop who had 
Cure of ſouls within his dioceſs, would admit and inſtitute an able 
man fo2 the diſcharge of his duty and his own, and that the Biſhop 
would do right to every Patron within his dioceſs: beſides, Inſtitu· 

1 tion is a Judicial act, and in nature of a Judgement, and therefoze in- 

Co. ibid. a. 4 tended to be juſt. 

Co. ibid. 204, . 17 The four Bnights Cleco2s of the grand Aſsiſe are not to be Challenge: 

2. 3. challenged,fo2 that in Law they be Judges to that purpoſe, and Judg⸗ 

es and Juſtices cannot be challenged, becauſe they are intended by Law 
to do right: And foz the ſame reaſon it is, that Noblemen , who in 
caſe of High Treaſon are to paſs upon a Peer of the Realm, cannot 
be challenged, becauſe they are Judges of the fad; and therefo2e (by 
intendment of Law) will give a righteous judgement, Res ludicata 
2 pro veritate accipitur. i 1 
Co. ibid. 373, 18 Ik rent be behind fo2 20 years, and the Lozd make an acquit- - 8 a 
18 tance foz the laſt that is due, all the reſt are pꝛeſumed to be pafo , and — in 
the Law. 


Plenarty. 


5. 


Max. 189. 


A Vx anty. 


A Tiles. 


lieren of 27 It baron 
uss. 


Mornme nt. 


IJ Linuation, 


ie by rhe 
3 Sharif 
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the Law will admit no proof againff this pꝛeſumption: So ff a man 
be within the four Seas, and his wife hath a Child, the Law p2eſa- 
meth, that it ts the child ol the husband, and againf this pzeſamptfon 
the Law will admit no pꝛoof: Jf a man that is innocent be accuſed of 
fctony, and fo? fear flyoth foꝛ the ſame, albeit he judicially acquitfeth 
himſelf of the felony; pet ff it be found that he fled fo2 the felony, he 
ſhall, not withſtanding his innocency, foxfeft all his gods and chattels, 
debts and duties: fo as to the fozteftnre of them the Law will ad · 
mit no = againſt the pꝛeſumption in Law grounded upon his 
flight. Vide 79. 1. ob 

19 Jn a feoffment by deed, albeit in the clauſe of warranty tt be 
not mentioned to whom, xc, yet it ſhall be intended to the feoffee, 

30 A Layman may pꝛeſcribe in modo decimandi, but not in non 
decimando, becanfe a Layman fs but in fome ſpectal caſes capable of 
Tithes af the Common Law, and therefoze without ſpecial matter 
ewes, it will not be intended, that he hath any latokull diſcharge : 

Ide 2, Fo 
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Co. ibid. 383. 


D. 2. 


Co. I. 2,44. 4. 
4+ in the Bp. 
of Mincheſters 


caſe, & Co. 


ibid. 45.4.1. 


and feme le by a fine of land, whereof they are ſeiſed in Co 1.2. 57.2.4. 


right of the kene, and the baron only declare the uſe of the fine, this . Bec 


declaration ſhall bind the ſeme, ff her diſ:affent appear not; fo2 when 
the joyns with the baron in the fine, ft ſhall be intended (ff the contra- 
rp appear not) that the foynev alſo with him in agreement fo2 the de⸗ 
claratton of the uſes of the fine . So ff baron and feme fell the land of 
the ſems fo another foz money by paroll, and after levy afine to the 
venvee and his heirs, this ſhall bind the feme without any wꝛiting pꝛo⸗ 
ding her aſſent. Vide plus ibid. & Dyer 290. pl. Gr. 

22 If the reverſfoner onft bis leffce for fte, and make feofment in 
fe, and the leſſee re-enter, this is a god attoꝛnmenk, and pet perads 
venture he had not nottee of the fevffment which Was made of the 
land, and without notice the atfozrment is not vali; Yowbett , fn 
regard it is intended by Law, that the leſſee cannot be mff-connſant 
of ſuch (eofments as are made ot᷑ the land, che Law(tn fuchcaſe)voth 
fimplynottce. 5 

23 By the Statate ot; 2H. 8, cap. 2. of Limitations, in an Avow- 
ry oꝛ Conauſanee fo rent, ſute oz ſervices, the ſeiũn ſhall be within 40 
pears befoze ſuch Abow2y oꝛ conuſance; Howbett, that Act ſhalt not 
extend to ſuch rent oꝛ ſervice, as by common poſstbility may not hap- 
pen oꝛ betome due within 40 pears; as it the ſeigntoꝛie conſiiłs of ho: 
mage and fealty only, in this caſe the tenant may live 40 pears after 
they are made: In like manner tt the ſervice be to cover the Hall of 
the Lo2d, 02 to march with him when there ſhall be warr betwirt the 
King and any of his enemtes, ſuch caſual ſervices, as by common pol⸗ 
fibility cannot happen within 40 pears, are not within that ac : There 
is tho ſame Law alſoof a Formedon in deſcender, foz the tenant in 
tail map live 50 pears after the diſcontinnance; And therefoe in Fitz 
williams caſe n 10 & 11 Elz. ft was adjudged. that Formedons in de- 
feender were not within the Statute foꝛ the common polstbitity afozes 
ſatd. Vide plus ibid. | 

24 The Sherf reciting, that A, had a leaſe of a Parfonage pro 
termino diver ſorum annorum extunc yentur, fold it by fogce of a Fieri 
facias to another; and this fale was adjudged good, becauſe by com · 
mon intenvment the Sherff cannot have pzecife knowledge of the 
commencement and end of the term: The Law ts otherwile in caſe 
of an Inquiſttforr, becauſe a term cannot be extended without chew⸗ 
ing the beginning and ending thereof, to the end that the debtoz may 
ha ve the reſidue of ths term, tvhen the debt is ſatisfied, qc. 


25 Albeft 
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Co. I. 4. 77. 25 Albe it a Cozpoꝛation ha ve a commencement by Charter, and Corporauwy 


b. >. in :h< (by conſequence)within memoꝛ pa it be exp2eſſed in their Charter that 

cale of cbt. the choice of theit Patoz, Baflt's, and other p2incipal Officers wal 

F be by the Commonalty , vet if by a long uſage they have choſen them 
by a ſelect number of the pzfncipal of the Commonalty oz of the Bur; 
ceſſes, although no ſuch conſtitution can be ſhewd to warrant ſach ele- 
fon, yet to adoid popular confuſton) ſuch election is adjudged good 
in Law, becauſe it fs pꝛeſumed and intended, that ſuch ſpectal ele- 
>fon (weich could not commence without common aſſent ) was foz« 
merly made and agreed upon. Vide infra 194.2, 

Co. 1.5. 12,4, 26 Jfa man hath land, in part whereof there is a Cole-mine open, 

ia Sanders and he deviſeth the land to one foꝛ life, oꝛ foz pears, the leſſee map 

calc. digg in the mine; fo2 in as much as the mine is open at the time of the 
leaſe made, and he demileth all the land, it ſhall be intended, that his 
intent is here general, as his demiſe is, viz, that the leſſee ſhall take 
p2ofit of all the land, and (conſequently) of the mine within tt: Vide 
17 E. 3. 7, And ſo the doubt in F. N. B. 149 c. well explained. 

Co. I. 5. 96. 27 A. ſeiſed of lands lin fee by deed indented and enrolled cove⸗ 

b. 4. in Good- nants with B. that if B. ſhall pay to A. his heirs 02 aſsigns 1 00 l. ſuch 

als caſe. a day at ſuch a plate, that then A. and his heirs will ſtand ſeiſed of the 
land, to the nſe of B. and his heirs; befoze the day of payment A. ha⸗ 
ving tiſſue a ſon makes his will in wꝛiting, and his wife executrix there: 
of, and dies, the wife renounceth the executo2ſhip, and then takes ad⸗ 
miniſtration: In this caſe, this woꝛd Aſsigns ſhall be only intended 
of the alsigns of the eſtate of A. foz he hath an eſtate in him aſsfana- 
ble, and the Law will never ſeek an alsignee in Law, when there map 
be an alsignee fn fact: but if A, had made a feoffment fn fee, upon 
condition that the feoffee ſhall pay the mon to the feoffo2, his heirs oz 
alsigns, ac. there becauſe he hath departed with his whole eſtate in 
fee, and hath but a naked condition, which cannot be aſsigned over, 
the Law, which never rejects any woꝛd, ff by any rcaſonable conſtru- 
tion it map take effec, will make conftraction what perſon ſhall be 
molt apt (as his aſsfgnee in Law) to receive the money, and theſe the 
Law adjudgeth to be his executozs, becauſe thep repꝛeſent the perſon 
of the teſtatoʒ fo2 all gods and chattels, and in ſuch caſe the feoffo3 
cannot have any aſsignes in fat. Vide 27 H, 8, 2, 2. 


Co. 1. 5.97.9. 28 In a ſpecial verdict all other matters ſhall be intended and ſap: Verdis per. 1 


— Goodal) plied, but only that, which the Jurozs have referred to the conſtderati- al. 
ö on of the Court, as it was adjudged in 30 & 31 Eliz. in B. R. inter 
Scovel & Cabel ; and therefoze in Goodales caſe in the Fifth Report, 

albeit no title was there found fo2 the defendant, but was as a meer 

ſtranger, pet the Court never doubted thereof, but by intendment 

took it fo2 granted, and tok only into their conſideration that, where- 

of the Juro2s made doubt, viz, whether the payment there were a good 


Co 1. 5. 105, Perfo2mance of the Condition. 


Aldens cale, 


tendment the title and right of the Land will thereby come in debate, 
and the plaintit ſhall recover the poſſeſsfon of the land, and have exe⸗ 
cution by habere facias poſſeſſionem ; ſo alſo in Replevin, wait of Meſn, 
wꝛit of Ward in accompt againſt Guardian fn Socage, c. Antient de- 
meſa fs a good plea foꝛ the apparence, and common intendment, that 
the realty will come in debate; the like Law ts alſo fn accompt a- 
gainſt a Baflif, becauſe it is bzonght fo2 the ines of the land, which ts 

antient demeſn; and therefo2e ought to be bought and determined in 

Co. 1. 6. 16.2, the Court of antient demeſn, and not elſwhere, ac. 


29 In an Ejectione firmæ at the Common Law Antient Demeſa Antient de- 
is a good plea to the Juriſdiction of the Court, becauſe by common in- meln. 


collhers calc. 30 By intendment of Law a deviſe ſhall be foz the benefit of the Dcviſc. 


de- 


8 


Max. 


or in po 
5 ſular actions. 


= 
d in 


Admiſſi vn 


and Inſtitati - 


00, 


"ec } 


Ceſtuy que 
ule, 


WM Dye 


189. the Common Law. 
de viſee, and not to his pꝛejudice, as it land of the value of 3 | per an · 


num be deviſed to A. and that A. ſhall pap ont of it 50s. per annum, in 


this caſe A. hath but an effate foꝛ life, foʒ he may pay it out of the pꝛo⸗ 
fits of the land, and is ſare to be at no1loſs ; but if it be deviſed to B. 
foz lite, the remainder to A. paping 50 s. per annum out of it; In this 
caſe, A. hath fee ſimple, becauſe after the payment thereof A. may die 
beloꝛe he can receive ſatisfaction foꝛ the ſame ont of the pꝛofits of the 
land; and thercfo2e ſach a deviſe ſhall be fee ſimple, becauſe the Law 
— that the deviſe was intended koz his benefit, and not foz his 
pꝛejudice. a 

31 B. bꝛings a plaint in the Court of Ludlow ( which is a Court of 
Recoꝛd) againſt C. tam pro Domina Regina quam pro ſeipſo, upon 
the Statute of 4 & 5. Ph. & M. cap. 5. fo exerciſing the trade of a 
woollen-weaver without having ſerved ſeven pears as an Appzentice, 
c. and had judgement, ic. hereupon C. bꝛings a w2it of Erroz, xc. 
and fo? one of the Erro2s aſsigns, that albeft Ludlow be a Court of 
Recozd, pet it is not ſuch a Court as is intended by the Statute foz 
cauſes of that nature; foz that the antient uſage in all ſach popular 
actions oꝛ info2mattons hath been. that albeit the Anfozmer ram pro 
domina Regina quam pro ipſo exhibits the Jnfozmatfon, pet if the de⸗ 
fendant pleads a ſpecial plea, the Nuens Atto2ney ſhall reply alone, 
and it was intended by the makers of the ſaid Ac, that the ſute ſhouly 
be in ſuch a Court, where the Kfags Atto2znep map attend, foz the 
benefit which the King may have by ſach a ſate, and that fs in the four 
Courts at Weſtminſter, And thereupon the Judgement was rever- 
ſed, Vide Dyer 236. 24. 
32 Me that comes in by Admiſsfon and inſtitution, comes in by a 
judictal act, and the Law pꝛeſumes that the Biſhop, who hath the cure 
ol the Souls of all within his dioceſs, fo which he ſhall anſwer at his 
fearfall and final account (tn reſpect whereof he ought to defend them 
from all Schiſmatiques, Peretiques, and other Inſtruments of the 
de vil) will not do, oz aſſent to any wꝛong to be done to any Parſonage 
within his dfoceſs, but if the Church be litigtous, will inkozm himſelf 
of the truth de lure Patronatus, and ſo do right. | 

33 The perſon of a Peer of the Realm, oz a Counteſs, Baroneſs, 

ac. by marriage oꝛ deſcent, ought not to be arreſted foꝛ debt oz treſ- 
paſs ; betaaſe the Law pꝛeſumes, that they have ſafficient in lands 
and tenements, whereby they map be diſtrained; and therefoze in 
ſuch caſes iCaes only ſhall go out againſt their lands: And albeft a 
Counteſs, Baroneſs, ac. in reſpec of her ſex, cannot ſit in Parliament, 
vet ſhe is a Peer of the Realm, and ſhall be tried by her Peers, as 
appears by the Statute of ao H. 6, cap. 9, which is but a declaration 
of the Common Law. Vide plus ibidem. + 
334 It Ceſtuy que uſe had granted his nſe by his will, no colluſion 
could have been avcrred upon ſucha will to obtafn the wardſhip of his 
heir; foꝛ Nemo p:#'umicur efle immemor ſuz æternæ ſalutis, et maaime in 
articulo mortis. et omne teſtamentum morte conſummatum eſt: And 
thereſoze the Statute of 4 H. 7. 10. which gives the wardſhip of 
Ceſtuy que uſe, makes exception, when any will is by him declared, 
Vide 27 H. 8. 14. | 

35 Ch, and Elz. were divoꝛced in the Court of Audience ratione 
ætatis mino-is et impubertatis Elz. after thep had lived ten pears to- 
gether, and had iſſue a daughter; and afterwards Ch. marrying ano» 
ther woman, by another Sentence in the Eccleſiaſtical Court the firſt 
marriage was declared void, the ſecond god, and liberty given them 
ad exequenda conjugalia obſequia; The ſecond wife dies, and Ch. 
Pmmmm marries 


* 
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Co. I. 6. 19. b. 
Gfegories caſe, 


Co, 1. 6. 49. b. 
1. in Beſwels 
caſe. 


Co. I. 6. 52. b. 
2. in the 
Counteſs of 
Rutlands caſe. 


Co. J. 6. 76. a. 
3. in Sir Ges. 
cui ſon, caſe. 


Co. I. 7. 47. b. 
Rennes caſc, _ 
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marries a third wife, and hath iſſue another daughter; The laſt daugh⸗ 
tet is found heit by office, the firſt traverſeth the office by bfll in the 
Court of Wards: And in this caſe it was reſol ved, that albeit the firft 
was in truth a lawfull natriage, yet the Sentence of divoꝛce being in 
fo2ce, no averment could be admitted againſt it, becauſe the Spiritual 
Judge having juriſdiction thereof, befoze the Sentence were repea⸗ 
led, ft was intended by Law fo be Juſt, and our Law gave credence 
tyerennto : foz, Res Judicata pro veritate accipitur. See Dyer 13. 


pl. 62. 
26 Af the Obligee confeſs him ſelf to be diſcharged ok all bonds be: 


Co.'9: 52." twirt htm and the Obligoz, this (by intendment of Law) is a releale — * of 


4 ig Hic mois 


caſe. oꝛ diſcharge of all bonds betwtirt them; foz albeit the wo zd diſcharge 5 


is not p2operly ſaid of the part of the Obligee, but of the Obligoꝛ, (foz 
the Obiigoz ts to be diſcharged, ) yet (in judgement of Law) 
ſuch an acknowledgement amounts to a diſcharge of the Obligoz of 
al ſuch duties, 


Co. J. 9. 19. 37 Jn debt againff an executoz he cannot plead quod ipſe Plea of Exc. 
Merie' Treſ- non habet, &c. aliqua bona, &c. præter bona,&c. quz non ſufficiunt ad tor. 


hams caſe, ſatisfacienda debita prædicta; but he ought to plead, quod non habet, 
&c, bona, &c. præterquam bona & catalla ad valentiam of a certain 
ſumm, & non ultra, quz eiſdem debitis obligata & onerabilia exiſtunt; 
foz the firlt plea is inſuſt̃icient fo2 the uncertainty (vide Max. 162. pl. 
61. ) and the other he ought to plead, becauſe he being pꝛivy and re. 
p2efenting the perſon of the teſtatoꝛ, hath {by intendment of Lam) 
notice of the certainty and certain value of the goods, and therefoze in 
ſuch caſe ought to plead certainly, as afozeſafd; The like Law is of 
an adminiftratoz foꝛ the goods of the Inteſtate. 

Co. I. 11 13. 38 


and Napp.rs and were ſo in reputation, were giben to H. 8. by the intendment of 

caſe. the @tatutes of Difſolntfon ; fo; albeit in thoſe Statutes there is a ſa: 
ving of rights, pet the Founders, Donozs, xc. are excepted out of that 
Saving, fo as they are bound by the body of the Ag, 


Co ). 17. 16. 39 A Pꝛeſcription, that every Jnhabitant in the pariſh is to pay 2 s. Tice: 


* 4. in Doc. in the pound accozding to the value of their houſes yearly, inſtead of 

G aufn caſe. Tithes, is a good p2eſcription ; becauſe (by intendment of Law) the 
commencement thereof might be1lawfull, foꝛ it might be ſo by compo- 
ftton toz the land befoze the houſes were built. 


40 It is a Principle in Law, that a barr is good, if it be certain, to a Plea in burr 
PI. C”. 23. common intent; as if a Peſſuage be demiſed to A. fo; life, the re- © emen 


4. Colihriſt & 


pernſhin. mainder to B. fo2 life, ſi ipſe B. vellet inhabitare in meſſuagio prædicto, intent good. 


Vide ibi. 31, &c. Mete, in an Action bꝛought by the leſſoꝛ foz the recovery of the 
2.& 33 2.4. WPeſſuage, ec, upon the condition bꝛoken, it is a good barr foz B. to ſap, 
& 16 2.3- that after the death of A. he entred, without averring the time of his en⸗ 
try, viz. tmmediately after the death of A. becauſe (by intendment of 

Law) it will be pꝛeſumed he did ſo enter: So tt one plead in barr, that 

A. died ſeiſed, and that B. entred, as ſon and heir to A. this is a good 

barr, and pet it may be that he was not his heir, foz it is not expꝛelly 

fatd, that ve is his ſon and heir, but that he entred as ſon and heir, and 

yet in regard he pleads by way of barr, the beſt ſhall be intended fo2 

the defendant. In line manner in 27 Aſſ. pl. 3 1. Tit. Barr 303. & 

Br Aſsiſe 272. In an aſsiſe bought by the heir, the tenant ſafth, that 

the father of the plaintif being tenant by the Curteſte, and pet in life, 

let his eſtate to the anceſtoꝛ of the tenant, w o died ſeiſed of that eſtate, 

after whore death the tenant was in as ſon and heir, and demands 

Iudgement fi Aſſiſe. &c. And this was held a good barr, And pet he 

ſalth not, that he was the firſt that entred after the death of his Fa- 

ther, 


* 


Impzopafations fozmerly given to Ponafteries , not only Appropriai 
2.1. in Priddle Qhofe which were trulp Impꝛopiate, but [tkewiſe ſuch as had been ons. 


4 


le · 


Max. 18 9. 


Capias pro 


hae, 


Fxecutor. 
Heic., 


Alets. 


herpetuit ies. 


Ataint. 


Deviſe, 
Tenu:e, 


the Common Law. 
ther, and if he were not the firſt, he hath no title, fo2 the land in ſuch 
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caſe Occupanti conced tur, viz, to him that firſt enters, and that might 


be the plaintit: but pet the barr was held god, becauſe to a common 
intent it ſhall be taken, that the tenant was the firſt that entred after 


the death of the father, and if it were not ſo, the plaintif map and ought 


ts ſhew it. Vide plus ibid. & infra 195. 27. 
41 At a man be condemned in treſpaſs, 62 in debt upon an obliga- F. N. B. 121. f. 
tion (where he denies his ded) at the ſute of the party, and after he is 
taken by Capias pro fine within the pear at the Kings ſute, and com 
mitted to the Gaol, ff the Gaoler ſuffer him to eſcape, the party ſhall 
have an action of debt fo2 this condemnation againſt the Gaoler , and 
pet he was not committed to him at his ſute, but at the ſute of the 
King; Þowbeit the Kings ſute ſhall ſerve the party in this caſe, be- 
cauſe the Bing was entituled to the fine by the party: but it is other- 
wiſe after the pear, foꝛ then ft will be intended, that the party hath ac- 
co2ded with him that was condemned; And therefoze after the 
year he ſhall be put to ſue a Scire facias upon that Judgement, Vi- 
de Max. 63. pl. 4. | | 
42 In debt againſt an Executoz the plaintif ned not count, that the Co.1.9.94.2 3. 
executoꝛ hath aſſets ; fo2 it will be intended prima facie , that he bath 4 —_ Banes 


alſets; Bo like wile in debt againſt the heir, the plaintif Gall never 


averr in his Count, that he hath aſſets; fo2 the Law pꝛeſumes it pri- 
ma facie ; becaufe the Law n eſumes, that the teſtato2 03 anceſtoʒ will 
not leave a greater charge upon the executozs oz heir, than he leaves 
benefit to diſcharge it. | | 

43 In the Argument againſt perpetuities in Corbets caſe , it was Co. I. 1. 87. b. 
ſaid by Glanvile Juſtice, that bet wixt the making of the Statute of 13 4. in corbers | 
E. 1. dedonis, and the Statute of 27 H. g. of Uſes, ſuch a proviſo an- ale. 
nexed to an eſtate tail, that it ſhould ceaſe as ff the fenant in tail were 
dead, was never ſeen oꝛ heard of, and therefoze he concluded, that it 
could not be done by Law: And ſo likewiſe concludes Lictleton fn the | 
like caſe, that ff any action might have been bzonght-upon the Statute Little. f. 3. 
of Merton, cap. 6. De dominis, qui maritaveriat illos, &c. ſi parentes 
conquerentur, &c. it ſhall be intended, that at ſome time oz other, it 
would have ben put in ure; And therefoze he ſaith , that no acion 
can be bꝛought upon that Statute, in as much as it was never ſeen oz 
heard, that any action was ever taken thereupon, ; 

44 By intendment of Law a verdic is true, and therefs2e the Laws Dyer 2 12. 34; 
win admit of no new pꝛof to defeat it: fo albeft, where the defen- 4 El. 
ants in an attaint give new matter in evidence to enfo2ce the ũrit 
verdict, as they map, the plaintif all be admitted to diſp2ove it; pet 
the plaintif hall never be ſuffered to pꝛoduce any new matter 
in evidence, noꝛ info2ce the firft by other matter afterwards diſco- 
vered. 

45 A man intitles himſelf as de viſee of the whole land by the Dyer 329. 16. 
Statute of the 32 H. 8. of wills, and albeft he hewed not the tenure, 16 Eli. 
it was ajudged well enough, fo2 that it ought to come on the other 
part, and prima facie it ſhall be intended Socage, becauſe moſt part of 
the land is ſo holden, : 
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190 Stabit præſumptis donec probetur in Contrarium. 


Co; Inſt. p'rs I If an agreement be made between two, that the one ſhall enfeoff cc,;;,. 
1.222. b. 3. the other upon condition in ſurety of the payment of certain money, 
34 All. pl. 1. and after the liverp is made to him and his heirs generally, the eſtate 

is holden by ſome to be upon condition, fo that the intent of the par · 

ties did not appear to be changed, but to continue at the time of the li⸗ 


verp. | | 
Co. ib d 227. T An iſſne found by verdict ſhall alwayes be intended true, until it Attaint. 
b. 1 Dycr 81. he reverſed by Attuint. and foꝛ that reaſon upon an Attaint no (aper- 
ſedeas fs grantable by Law, Plow, 49. b. | | | 
Co. ibid, 310. 3 Ik à manplead a feoffment of a Panoꝛ, be need not plead an Attorament, | 
b. 4. Attozument of the tenants, fo2 it will be intended that the tenants 4 
did attoꝛn; But (tf it be material) tt muſt be denied oz pleaded of the 
other five. | a | | 
Co. ibid. 361. 4 The iſſue of tenant in tail may falſifie a recovery had againtt te: FalGfying of: 
a. 3. nant in tail by default, nihil dicit, confeſsfon, o2 demurrer ; but ff the recovery, |} 
recovery paſſed upon an iſſue tried by verdic, he ſhall never falſifie in 
the point tried, becauſe an attaint might be had againſt the Jurozs, 
and albeit all the Juroꝛs be dead, ſo as the attaint do fail, pet the iũſue 
in tail ſhall not falſifie in the point tried; becauſe, until it be lawfully 
avoided, pro veritate accipitur: As ff the tenant in tail be impleaded 
in a Formedon, and he traverſeth the gift, and it is tried againſt him, 
and thereupon the demandant recovers; In this caſe, the iſſue in tail 
ſhall not falſiſie in the point tried, but he map falſifie the recovery by 
any other matter ; as that the tenant in tail might ha ve pleaded a col- 
Liul 6. 688 lateral warranty, 02 a releaſe, as Littl. putteth the caſe, o2 to confeſs 
Aͤnd avoid the point tried. | 8 | 
Co. 1, 4.71.2. 5 A. ſeiſed of land in fee, demlſeth to B. fo2 years, and after by Pae. 
4 Hades caſe. dd indented befo2e Eaſter Term in 29 Bliz. bargains and ſells the Deed inrel. 
land to C. and the ſame Term levies a fine to C. and his heirs, and led. 
aftet wards in the ſame Term alſo the deed is inrolled, A. commits 
waſte, fo2 which C. bzings his action, whereunto A. pleads that C. was 
in vp the fine, and not by the deed inrolled, and that he never attoꝛned: 
upon which plea C. demurrs: Jn this caſe, although it was objeced, 
that it ſhall be intended by Law, that the deed was enrolled the firſt 
day of that Eaſter Term, becauſe the Term as to divers purpoſes is 
but one day in Law, and the rather fo2 that it doth not appear by the 
tetoꝛd. what day of the Term the vecd was fnrolled, but generally 
Term Paſch. and therefo2e it (hall be intended to bo enrolled the firſt 
dap of the Term, and then C. being in by the deed and not by the fine, 
there needed noattoznment : pet (in this caſe) it was reſolved by the 
Court, that it was true, that it ſhall be intended by pꝛeſumption of 
Law, that the deed was enrolled the firſt dap of the Term; but Sta- 
bit præſumptio donec probetur in contrarium, and foz as much as the 
plaintif by his demurrer hath confeſſed the enrollment to be after the 
fine, the pꝛeſumption thereby vaniſheth, and becomes of no fo2ce, and 
the mutual conſent and confeſsfon of both parties ſhall ſtand, 
Co.l.s. ay „ In the cauſe againſt Cawdry, being dep2ived by the High Com: * 
1. Tur Kg: miſsfon Court foz pzeaching agatnft the Common Paper bo, it u . 
Eccleſiaſtical was objeded, that the Commiſstoners were not nominated and ap. 
Law. pointed atcoꝛding to the Act of 1 Eliz, 1. becauſe the Juriſdidion and 
power given by that Ad to the Crown, was to name ſuch Commiſst- 
oners as were natural bozn Subjects, and not Aliens, and that it dio 
not appear by the ſpectal verdic, that the ſafv Commiſstoners — 
natura 


— » 


Jp 


Wardſhip. 


of | 
| Arbicrement. 
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nstutal bo2n Subjects; And therekfoze # Auen having only a pow: 

er given by fo2ce of that Aa, the nomination not purſuing the autho ; 

rity given unto her, was utterly void, ac. But to this it was anſwered 
and reſol ted, that they who were Commilstoners, and had places of 
jadicature over theKings ſubjects ſhall be intended to be ſabjeas bo2n, 
and not Aliens; but tf (in truth) they were Aliens, yet in reſpec of 
the general intendment to the contrary, it ought to be alleged and pꝛo⸗ 
ved by the other party; foꝛ Stabitur præſumptioni donec probetur in 
contrarium. 


79 


7 By intendment of Law the heir being under the age of 21 pears Co. . 6.73. b. 
is not able to do Knight ſervice, until his full age of 21 pears, and 4. in Sir Brue 
herewith agres Lictl. fol. 22. pet this pzeſumption of Law gives Pruries caſe. 


place to a judgement and pꝛook to the contrary, accozding to the 
Maxime, Stabitur præfumptioni donec probetur in contrarium : And 
thereto2c when the King, who is the Soveraign and ſupzeme Judge 
of Chivalrie, dubbs an Inkant Knight; he thereby adjudgeth him able 
to do Kntoht ſervice, a all perſons are concluded to ſap the contrary ; 
and therefo2e ſuch an heir ſo made Knfght ſhall be out of Ward and 
cuſtody: Yowbeſt, he ſhall pay the value of his mariage, c. Vide 
Ma, ca. cap. 3. | 

- $8 Lheſubmiſsfon to an award betwixt A. and B. was general, viz; 
ol all auions, demands, ac. And the award was, that A. ſhould pap 
B. twenty pounds. And in this caſe it was objected , that it did 


not appear, that the matter of the Arbitrement was the matter 


only that was bet wixt them, becauſe the ſubmilston was general of 
all adions, demands, ac. and therefo2e if the arbitrement were 


not made of all the matters fncontroverſte, the award was vofd: To 


les, 


WT wa rant 


LN acceſſory 
bee no 
brincipal. 


which it was anſwered and reſolved, that it appeared by the award, 
that it was made de præmiſſis prædictis in conditione ſpecificatis, which 
woꝛds impoꝛt, that the Arbitratoꝛ had made it of all that, which was 
referred to him, and ſo it was to be intended, until the contrary were 
Gewed and alleged by the other party. | | 

9 Andentures ſubſequent are ſufficient to declare the uſes of a Re- 
coverp p:ccedent, if nothing appear to the contrary to declare the con- 
lent of the parties to be otherwiſe, | 

10 In a Quo warranto fo2 the claim of chattels of felons, c. the 
defendant pleads, that the Abbot of S. lawfully had and enjoyed them, 
till the Abbey was granted to the King by the Statute of 27 H. 8. ac. 
and pleads alſo the Statute of 32 Hl. 8. which revives the pꝛivileges 


Co. I. 8.98. 8. 
2. Baſpoles 
caſe. 


Co. 19 
3. Dowmans 
caſe. 


Co. I. 9. 27. 


The caſe of ' 
he Abbot de 


o: Abbies, and that the King granted a Panoz parcel of the Abbey, rata Mercel- 
and cor, talia, et tanta privilegia, &c. unto him; And in this caſe, it was 
ohjeded, that it did not appear by the clafm of the defendant,, what 
eſtate the Abbot had in the ſaid Franchiſes, but generally, quod licite 
habuit & paviſus fuir , and ſo peradventure he might have them but 


by a ieaſc to2 life 02 pears. xc. To which it was anſwered and reſol- 


ved, that a general having and enjoying of them ſhall be intended ok 


a having and enjoying in tee ſimple, ard that in ſuch caſe a particular 
eſtate 02 ftitcreft (hall not be pzeſamed, unleſs it be ſpeciallp ſhewed, 
ac. ſo the 402d Fee ſhall be intended fee ſimple, and not fee tail, unles 
ft be ſo expꝛeſſed. Vide ſupra, Max, 189. pl. 8. 

11 Ik the pꝛincipal in felony be attainted erronfouflp , either by er- 


ror in pꝛoceſs, oꝛ vccanſe the Pzfncipal being out of the Realm, c. Co. I. 9. 11g. 
wes outiawed, 02 fo2 that he was in pꝛiſon at the time of the outlaw: 3. 4. in che L. 
ry, tc. yet the acceſſoꝛ y ſhall be attsinted; foz the attatnder againſt cars caſe. 


the p2tacipai ſtands in fo2ce, until it be reverſed, and with this agr@es 
2 K. 3. f. 13. And in the 18 E. 4,9 The pꝛincipal was erroniouſly 
| Nannn out: 
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out · la ved foz felony, and the Actreſſozy taken, indicted, arraigned, 
convicted, attainted and hanged, and afterwards the pꝛincipal rever- 
ſed the outlaw2p, and was indicted and arraigned of the felony, and 
found not gufity, and thereupon was acquit: And here it might be de: 
manded, that foz as much as there cannot be an acceſſozy without a 
pꝛincipal, and in this caſe there being no pꝛincipal, how ſhall the heir be 
roſtoꝛed to the lands which his father had feoꝛ feited by the ſafo unjuſt 
attatnder - To this it may be anſwered, That the heir may enter oz 
have his action ; foꝛ now upon the matter by ad in Law the attainder 
againſt the father is without any wait of Error utterly annulled; be, 
cauſe by the reverſal of the attaindsr againſt the pꝛincipal, the attain- 
der agaiuſt the atceſſoꝛy, which depended upon the attainder of the 
" principal, is ipſo facto utterly defeated and annulled: And this nota. 
bly appears in an antient bok in the time of E. 1. Tit, Mordanceſter 
46. The caſe was this, A. was indicted of felonp, and B. of the receit 
of A, A. eflofoneshimſelfand is outlawed, B. was taken and putting 
himſelf upon the Inqueſt was found gutlty, whereapon B. was attain: 
ted and hanged, and the Lozd entred as in his eſcheat, and after A. 
came and reverſed the ontlaw2y, and pleading to the felony was found 
not guilty, and thereupon was acquft, whereupon the heir bzings a 
Mordanceſter agatnſt the Loꝛd by eſcheat, who comes and ſhews an 
this matter, and ff was demarred in Judgment thereupon, whereup⸗ 
on it was awarded, that the heir of B. hould recover ſeiſin of the land; 
foz it B. had been then altve, he ſhould have gone quit by the acquittal 
of A. becauſe he could not be a Receiver of a felon, when A, was no 
felon. Vide plus abi ſupra. 
E.N.B.45.d. 10 The wilt of ladicavit hall not mention, that the tithes and offe« Ties, 
rings, which are in ſute, amount to the fourth part of the Church, but 
decimas provenientes de centum acris, 0; of ſuch a Panoz, and ff thoſe 
Lithes be not of the value of the fourth part of the Advowſon, the o; 
ther party may ſutmiſe it, and pꝛay Conſultation ; foz the Law pꝛe⸗ 
ſames, that the platntif would not bʒing an Indicavit, if the Tithes 
were not of that value, until the defendant allege ſomething to the 
Plow. 54. 2.3, 11 The return ofa Shertf, whether it be right 02 w2ong, is p2eſu- f. 1 
med by Law to be good, and ſhall ſtand in fozce, until it be reverſed by | 
Po. a.. 12 Uponſuggeftion of conſanguinity in the wife of the Sherff, and Aft dich. 
the wife of the plaintif, an Aſsfſe was direcedto the Cozoners , and cee. 
an exception was taken to the ſuggeſtion, foꝛ that it was not ſhewed 5 
that they were ol the whole bloud ; but the Court held, that it ſhould 
be intended they were of the whole bloud, until the contrary were 
ſhewed on the other part. 
Co, Inſt. part. 13 Mager of Law lyeth not, when there is a ſpecialty oꝛ deed to 
charge the defendant, but when it groweth by woꝛd, ſo as he map pay 
oꝛ ſatisſie the party in ſecret, whereof the defendant, having no teſts: 
mony of witneſſes, may wage his Law, and thereby the plaintif ts 
perpetually barred, (as Littl. ſafth 5. 514.) fo2 the Law pzeſameth, 
that no man will fo2ſwear himſelf fo2 any woꝛldly thing. 
Co. I. 5. 8 2. 14 The husband and wife were divozced Cauſa frigiditati in the 
Burics c: ſc, husband, he marries again and hath iſſue, this iſſue is legitimate; foz 
the firſt marrfage was diſſolved from the Patrimontal bond, and al- 
beit the ſecond marſage be admitted voydable, yet it ſtands good till 
it be avoided. 
Dyer 179.42, 15 A man arrafgned of homicide pleads not guilty, and is found 
2. Eliz. gullty, but foz the difficulty of the Clergy in the caſe,he was repꝛie ved 
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he were batlable in the mean time; And it was held he was not, be: 
cauſe he was mos than a vehemently ſaſpeced perlon, being convict. 
ed of the off2nce : It had ben otherwiſe if he had not been convicted . 
fo2 by pzeſumptfon of Law befoze conviqton he ſhall not be demed 
guilty befo2e he be ſo found upon his trial, and the meaning of the 
Law in Bails is, quod ſtar indifferenter, whether he be guilty 02 
16 Jn 2 Eliz, a woman ſued foz her Dower, and being put fo pꝛobe Drer 185.65. 
her husbands death, ſhe did it by two witneſſes (whereof one was his 2. Eliz. 
b2other ) viz that being a iniſter in x, Mar. he fledfoz religion into 
Germany, and that by Perchants and other Engliſhmen, who nſed to 
travel and trade tn thoſe parts, they could never learn any tydings of 
his life, and . they did in their conſcfences rather think him 
dead than alive; Ad this pꝛof was adjudged ſuffictent foz the .reco: 
very of her Dower, | | | | x 3 
17 Cheney levies a fine, and after bzings erroꝛ to reverſe it , Dyer 201.63. 
alsigns non. age, and hath a Scire facias againſt the Coniſee , ab f. 3. Eliz, 
on two Nibils the Court pꝛoteeds, and by witneſſes and inſpecton re- 
verſe the fine ; Cheney felis the land to others, upon whom the firlf 
Coniſee enters, and the Uendees bring a wait of entry ſur diſſeiſin, 
and againſt the fozmer Judgement the tenant gives in evidence an 
exemplification of the examination of witneſſes in Chancery, pzoving 
the full age, and albeit it ſwmed to the Court not available àgainſt the 
Judgement, yet the verdic paſt with that teſtimony, and afterwards 
was affirmed in attaint. | 
18 Upon a Commilston tn nature of a Diem clauſit extremum & Dyer 242; 
tenure in Socage is found of the Queen, as ofher Barony of S. Af- 83. 8. Eli. 
terwards a ſecond Commiſsion finds Knfght-ſervice tenure, as of the 
ſatd Barony ; After that a third Commtſston tuues reciting » Quod 
compertum eſt per inquiſitionem capt, poſt mortem A. tempore H. 5. 
that the ſaid land was holden ok the Kingin Kntght-ſervice in Capite, 
whereupon Knfght-ſervice in Capite is returned, prout per dictum In- 
quiſitionem tempore H, 5. liquet: And in this caſe, it was held, that 
the heir need not traverſe the two laſt Jnquifftfons, becauſe they were 
without warrant, but that the firſt office (although againſt the Nuten) 
ſhall be allowed, until diſpꝛoved by Scire facias, which, ſhall iſſue out 
of the Recoꝛd tempore H. 5, accoz2ding to the Statute de Eſchaetori: 
bus, 29 E. To | x 
19 The Dean of Wells was depzived by the Bichop fo2 having two Dyer 273. 35. 
dignities in the ſame Church, but he being afterwards reffozed by a 10. El 
Commilſsfon of Delegates, made divers demiſes, which wrre-confir- 
med by the Biſhop and Chapter, and after that he was again removed 
by another Commiſston of Delegates ; pet the demiſes, which he made 
while he was Dean, were adjudged god. 5 | 
20 Leſſee foz years deviſeth bis term to his execntoz fo2 life, the Der 277, 59, 
remainder to A. and dies, the executoz enters, and makes executoz 10. El. 
and dies, the executoꝛ of executoꝛ enters, and takes the p2ofits fo2 a 
pear, and he in remainder bꝛings actomg foz the p2offts ; And it was 
held, it lap not, 1. foʒ want of pꝛivitp, 2. the remainder of the term 
was void, (Yowbeit Weſton, Welſh, and Harper, held it might be 
god by deviſe, though void by eſtate executed) 3, foꝛ that the execu⸗ 
toꝛ had not declared to have the term as deviſee, oꝛ as execato2 , and 
it ſhall be intended as executo2s, untill the contrary be ſhew⸗ 
ed. F 0 5 
21 Jn debt againſt the erecnto2 of the heir, there need no Dyer 344. 1. 
averment that aflets deſcended to him, fo2 tt is ſo intended, unleſs the 18. EIN. 
contrary be ſhewed, | 
22 Jn 
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Hob. 78. Sain.- 22 In debt by Saint-John againſt Saint- John, Bafliff of Stock: 
Joon & Salute bridge, upon the Statute of 23 H. 6, 15. foz not returning him Bur: 
8 gels of that Town to the then intended Parliament: And where the 
Statute ſaith, that the Sherif ſhall ſend his pꝛecept to the aioz, and 
if there be no Paioꝛ, then to the Batlif, the plaintiff declared, that the 
Sherit had made his p2ecept to the Baflif, without averring that there 
was no Paioꝛ; And after a verdict foz the plaintff this was moved in 
arreſt of Judgement: But the Court was of opinion clearly, that it 
ſhall be pꝛeſumed there was no Patoꝛ, except it be ſhewed , and tf 

there were, it ought to be ſhewed on the other part. 


19 1 Ad ca que frequentius accidunt, — 


1 It is laid, that Abatoꝛs and Intruders are out of the Statute of Pelcent 
32 H. 8. cap. 33. which gi ves the diſeiſee five years to pꝛevent a de- Toll carry. 
ſcent, ac. becauſe that Statute is penal, and extends only to a diſſei- 
ſo2, who is only named in ft; And the reaſon why he only was there 
in named, and not the Abatoz o2 Intrudoz, was, becauſe diſſeiſin 
was the moſt common miſchief; Et ad ea quz frequentius accidunt, 

&c. 
Co. ibid. 295. 2 In times paft wager of Law was acconnted a good trial in an wager oiL.ay 
2.1. action of debt without ſpectalty, becanſe the Law pꝛeſumed, that no 
man would foz\wear .-himſelf fo2 any wozlvlp thing; But of later 
times mens Conſcfences are grown ſo large (eſpectally in this caſe 
paſsing with tmpunity) that the plaintif now dare not (manp times) 
adventure the debt upon the defendants oath by bzinging an action of 
debt, but rather chuſeth to bꝛing an action upon the caſe upon his pꝛo- 
miſe, wherein he cannot wage his Law. x | 
Cb. 1. 5. 83. 3 The pꝛoper and moſt uſual place fo2 ſelling plate in London oz 14 4cker were, 
b. in che caſe anp other Parket overt is a Goldſmiths ſhop, becauſe ſuch commodti. 
of Mariket0- ties ule to be ſold there, and not in a Scriveners ſhop, o2 the like; And 
Poa 84, Therefore it ſtoln Plate be ſold in a Scriveners ſhop ( although it be o- 
1. penly, and upon the market dap) it ſhall not alter the pꝛoperty, but 
the party ſhall have reſtitution; It is other wile if it be ſold openly in 
„ Goldmiths Shop. dc. Vide Max. 186. pl. 32. & 134. 4. 
b % 4 Guardian in Knight-ſervice ſhall have the fingle value of the ma⸗ ve v 
caſe. riage without tender; And pet the woꝛds of the wit de valore mari- 20g. 
ts gii ate, Quare cum Maritagiura præd. B. ad ipſum A. pertineat, eo 
quod præd. B. terram ſuam de eo tenuit per ſervitium militare, & idem 
A. præd. B. dum fuit infra ætatem, &c. compotens maritagium abſque 
diſparagatione, &c. ſæpius obtulerit, &c. But the reaſon thereok is, 
foz that w2its are moſt commonly framed acco2ding to that which 
doth moſt uſually fall out, alwayes (in this caſe) ſuppoſing, that a ten» 
der is made, becauſe fo2 the moſt part it ſo happens to be; And there- 
foze whereas the Rule is, Ad ea quæ frequentius accidunt, lura adap- 
tantur, it map in like manner be ſatd, Ad ea quæ frequentius accidunt, 
reſcripta ſive brevia adaptargur; And in other caſes a ſpecial caſe ſhall 
have an uſual wit, and a ſpecial Count. 

5 In 17 E. 3. 24. In debt npon an obligation of 20 l. Judgement Obligarion 
was obtatned befo2e the Pato? of Newcaſtle, and execution had there- not «© be cin- 
upon, and becauſe the obligation was not cancelled (which after judg - cellea arc: 
ment had was the uſual courſe fn thoſe dayes) the plaintifhad judge- Julgemert. 
ment in another action upon the ſame obligation, and the deken⸗ 
dant upon pleading the firſt Judgement could not be relfeved, becauſe 
it was imputed to his folly, that he did not pꝛocure the obligation to be 
cancelled upon the firſf Judgement which was the ozdinary _—_ 
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of the Judges at and about that time, becauſe men in antient time ak⸗ 
ter a judgement obtained were apt to be quiet, and to reſt contented 
thereuith, without bꝛinging wꝛits of Ertor, 02 Attaints, which then 
were very rare; eſpectallp wits of Error: But now of later time 
men growing moꝛe contenttous, and not ſatisfied with any trial oz 
judgement, but being apt upon every ſuch trial oꝛ judgement to bꝛing 
a wit of Error 03 Attaint, the Judges have thought it dangerous to oꝛ⸗ 
der the deed to be cancelled, either where the plaintif recovers, oꝛ 
where he is barred by judgement; koꝛ in both caſes the judgement 
may be reverſed by Error oꝛ Attaint: And therefoze the reaſon oz 
cau'e of the Judgement fn 17 E. 3. being now changed, there is now 
no queftfon, but at this day judgement and execution upon an obliga- 
tion is a good barr in à new action thereupon, albeit the obligation be 
not cancelled. 

6 If there be G1andfather, Father, and divers Sons , and the 
G2andfather in the life of the Father convey his lands to any of the 
Sons, this fs out of the Statute of 32 H. 8. 1. of Wills; fo2 the wozvs 
of the Statute are, for the advancement of his wife, preferment of his 
children, &c, and thereſo2e becauſe. the Fathers childꝛen are none of 
the Gzandfathers childzen, ſuch a conveyance is out of that Statute; 
But the makers of that Ad framed it accozding to that which was 
moſt vulgar and uſual, and that was fo2 the father to difpoſe to his 
thildzen, and Ad ea quæ frequentius accidunt, &c. 

7 It a man pꝛeſent to an Advowſon, and after the Parſon reſigns, 
oꝛ is depoſed, and the Patron pꝛeſents again, and is diſturbed, he ſhall 
have an Aſsiſe of Darrein preſentment, and the fozm of the wzit ſhall 
be, Quis Ad vocatus tempore pacis præſentavit ultimam perſonam, quæ 
mortua eſt ad eccleſiam, & c. Albeit he reſtgned, and ts in full like: 
Alſs the fo2m of the wit is to ſuppoſe that the defendant did vefo2ce 
him out of the Adtowſon, and yet by his Count he ſhall declare, that 
he 02 his anceſtoꝛ pꝛeſented laſt to the Advowſon, by which he ſuppo⸗ 
ſeth, that he is in poſſeſsfon of the Advouſon, and pet this good; fo ad 
ea quæ frequentius accidunt, &c. : . | 

8 Ik a man hath the nomination to an Adbowſon , and another 
hath the pꝛeſentation, if he name his Clerk, and he that onght to pꝛe⸗ 
ſent, pꝛeſent another Clerk, he that had the nominatfon ſhall ha ve a 
Quare impedit, and the w2it ſhall be, Quod permittat ipſum preſenta: 
re, &c. And in his Count he ſhall declare the ſpecial matter, and the 
wꝛit, notwithſtanding ſuch vartance from the Count, ſhall be god: ſo 
ff a man have a Chantery, which is a donative by his Letters patents, 
and not pzeſentative, and he gives it to a Clerk, who is diſturbed by 
another, and that other pꝛeſents to this Chanterp, oz gibes it by his 1 
Letters Patents, he that hath right, ſhall have a Quare Impedit of this 
donatibe, and the weit ſhall be, Quod permittat ipſum præſent are,&c. 
ad Canrariam, &c. And pet it is not pꝛeſentative but donative : How- 
beit in the Count he ſhall ew the ſpectal matter. | 

9 If a Biſhop be diſturbed to pꝛeſent, where he ought to make Col- x N R ;1,;4 
lation, the wit hall be, Quod permittat ipſum præſent ire, &c. So d. c. 
like wiſe ik the King be diſturbed to make Collation by his Wetters 
Patents to his Free Chapel, he ſhall ha ve a Quare Im pedit, and the 
weit ſhall be, Quod permittat ipſum præſentare, &c. ad præbendam in 
ſua libera Capella, &c. | 

10 Regulariy, a man ſhall not have a Quare Impedit, unleſs he EN. B. ibid. 
may allege a p2efentment im himſelt, 02 in his anceſto2, oꝛ in ſome o- b.. k. 
ther perſon, by whom he claims the Advowſon, and that in his Count; 5 
And pet at this day ff a man by the Kings litenſe make a Church pa · 
rochial, which ſhall be pzeſentable, 4c, = he be diſturbed to pꝛeſent un⸗ 
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to it, be ſhall habe no-other w2it foz the recovery thereof, than a Qua. 
re Impedit, and that without alleging any pzeſentment in any perſon , 
fo; that wit being the moſt uſual wait fox the recovery of Advoyy. 
ſons, ſhall not be altered foꝛ any ſuch ſpecial caſe; o if a man reco- 
ver an, Advoiwwſon by w2it of right againf> another, when the Church is 
void, he ſhall pzeſent, and, if he be diſturbed, ſhall have a Quare Impe- 
dit, and allege pꝛetentment in him, againſt whom he recovers, with» 
out alleging any other pzeſentment: Jn like manner it an Abbot hath 
ben Parſon Imparſonee time out of mind, ec. and afterwards the 
Abbop is diſlol ved, c. Mere, he of whom the Advowſon was held, 
wall pzeſent, and ff he be diſturbed, ſhall have a Quare Impedit with- 
out alleging any pꝛelentment in the Count, c. 
11. Jf an Advowſon become void by ix moneths, at ſuch time as 
the King is ſefſed of the Tempozalties of the Biſhopꝛick, Mere the 
hing ſhall-p2eſent to this Advowſon, as the Biſhop ſhould have done, 
And it diſturbed, ſhall have a Quare impedic, c. Che King likewiſe 
_ * ſhallhave a Quare Impedit of the Subdeaconzy of York, which void: 
eth when the Tempozalties of the Archbiſhopzick are in the Kings 
hands, and the w2it ſhall be, Qnod permittat eum prægentare, & c. And 
pet the King may give the Subdeatomy by his Letters Patents. 
F,N.B.33;2. 12 Albeft the Biſhop himſelf be party and vdiſfarber , pet the fozm 
er the wait of Ne Admirras alters not foz that, bat remains the ſame, 
as in other caſes, viz, Prohibemus vos ne admictatis , &c. wbett 
tze fozm of the wit in fuch caſe might maze pzoperly be, Prahibemus - 
vos, ne conferatis Clericum eccleſiæ, &c. quz vacat, &c, betauſe the 
Biſhop is properly laid to Collate, when be pzeſents in his own 
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„B. N. B. 60.d, 3; Ak a man make a Leafe fo2 one pear, o; fo; halt a pear, ff the 
S ach te nant commit wafte, the Lefſoz thall have a wiit of waſte, and the L.. 

wait ſhall ſay, Quas tener ad terminum annorum ; becauſe the witt 

wis o2dained fo2 leaſes, which were moſt vulgar and uſual, viz. foz 

N leaſes foꝛ years: Powbeit, he ſhall in his Count ſhew the ſpecial mat: 

ibidem,n. ter; So a wit of waſte is maintainable upon a leaſe made to a man, 

until he Wall pꝛomote himſeif to a benefice, and the w2it ſhall ſuppoſe, 

quod tenet ad terminum vitæ: It is ſo likewiſe of a Leaſe made to en. 

dure from ſuch a feaſt to ſuch a feaſt: and in ſuch caſe the wꝛit ſhall 

ſuppoſe, quod tenet ad ter minum annorum, &c. but the Count ſhall ve · 

clare the ſpecial matter, as afozeſatd. . 

F. N. B. 86. k. , 14 Af one man impꝛiſon another, the foꝛm of the wꝛit of treſpaſs is, imp ibn. 
O ſtenſ. quare vĩ et armis in ipſum A. apud N. inſultum fecit, et ipſum ment. 
vulneravit, impriſonavit, male tractavit, & alia, &c, and it is not ma- 
terial whether he wound him 02 not, foz the fozm of the wzit is ſo, 
compachcuding all that in ſuch caſe may happen, and theretoze is the 
ſame in alt caſes of Jmp2iſonment, without alteratfon. 

F. N. B 518. 15 Ik a man hath a wꝛit of accompt againſt a P3foz, upon a recsipt Receipt of 

4 made by bim by the hands of his Commoigne, pet the wꝛit ſhall ſap- monie, 
poſe that he himſelf received it, and ſhall not ſap, by the hands of the 

Commoigue; % lfkewiſe a receipt made by the baron by the hands 

of his feme is his own receipt, and both the w2it and the Count ſhall 

ſuppoſe, that he himſelfreceived it, without ſaying by the hands of the 
teme; {The wait alſo ſhall be the ſame, when the money is recetvev 
bp the hands of a ſtranger; Yowbett, in this caſe the Count ſhall-ve- 
 Qare the ſpecfal matter, viz. that he reteived it by the hands of affran- 

ger, et. but in all thets caſes and the like, the wꝛit ſhall be general and 

remain the ſane; yig. do tempore quo fuit receptor denaribrum, hjꝰ «2 
aut ſaying by the hands of any, becauſe a Recetver 602 the moſt fart 

tetetbes the monep by him feat e. | BBY 
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16 Befkoꝛe the Statute of Quia Emptores terrarum in 18 E. 1. a 
man might grant land to hold of himſelf, which was then the moſt u⸗ 
ſual courſe, yet then alſo the feoffoz ( tf he ſo pleaſed ) might grant it 
to hold of the Lo2d paramount, which did not ſo often happen; and * — 
thexefoze the wꝛit of wartantia cbartæ ( uſed at this day) ſeems to b | 
the ſame that was uſed befoze that Statute, which al wales ſuppoſeth, 
that the plgintif in that w2it holds of the vefenvant, becanſe that vid 
moſt often happen, foz the fo2m is, Rex, &c. pracipe A. quod juſte, P N. B. ct 
c. warrantizat B. unum Me ſſua gium cum pertinentlis in D, quod te- 
net et de eo tenere clamat, & c. pet it is not material whether he hold . 
ol him oꝛ no: Bo like wile it the plaintif hold by homage anceffrel of 
the defendant any land, and is impleaded, and hath no charter thereof, 
yet he ſhall ba ve this wait de warrantia chartæ àgainſt the defendant, 
and the wzit ſhall ſay, unde cartam ha bet, & c. and yet he hath not any 
Charter to thew, but only holds by homage anceftrel, which implies a 
warranty; nevertheleſs becauſe foz the moſt part a warranty is con- 
tained in a Charter, the wit retains the ſame fozm, and fn ſuch caſes 
the wozds, unde chartam habet, &c, are not material. "= 
17 If à man be condemned to be hangy foz felony, and happen te f N. B. 4 b 
die after ſuch judgement, and befoze exetution thereof by the officer, ** ft 
yet the w3it of Eſcheat ſhall ſay, pro quo ſuſpenſus fuit, &c, and it is 
not material whether he be hanged oz no; but the wit retains that 
fozm, becauſe foy the moſt part after ſuch judgement the felbn is 


hanged, 
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192 Frequentia Alu multum operatur. 


1 A. polleſſed of divers lands in D. foz years, at will, and by Co: Co. I. 3. 75. 
py, and ſetſed of other lands there in f, demiſes the whole to B. fog b. 2. n Fer- 
life, and then levies a fine to B. &c, of ſo many acres as amount to the * ee. 
whole land, continaes poſſeſsion, and papes the rents to the Lo2d; 
five pears pala, pet is not the Ko03d barrev by his non-claim ; beeauſe 
in as much as the leſſie had lands in fee Emple in the ſame Town, the 
fine ſhall be pꝛefumed to be levted of ſuch lands there, wh#reof it is 
lawfull to le vy a fine; and then as fo2 the quantity, albeft the fine 
contain mo2e acres, thanhis own fee (imple lands, that can pzove no- 
thing to paſs the Leaſe oz Copy land; becauſe it is the common 
uſe and pꝛadice almoſt in all fines to fnfert mo2e acres therein, than 
the lands intended to be paſſed by ſuch fines do contain. | | 

2 Albeit a Cozpo2ation have a Commencement by Chartet , and Co. I. 4. 77. 
(by conſequence) within memozy, and it be expꝛeſſed in their charter, b. io the caſe 
that the choice of their Patoꝛ, Bailits, and other pꝛintipal officers ſhall ot Cor porati- 
be by the Eommonalty, yet if by a continnat uſage they habe choſlen 
them by a certain ſelea number of the pꝛincipal of the Commonaltp, 
oz of the Bargeſſes, albeit no conftitution can be ſhewed to warrant 
fucheledfon, pet ſuch eledion is adjudged good in Law, becauſe it 
it hath been ſo often put in execution. Vide ſuora 189. 25, 155 
3 Ed. 3. gave unto the Black Prince the Dukedom of Cornwall, & c. Co. I. 8. 21. b. 
habendum et tenendum eidem duct, & ipſius & hæredum ſuorum Re- in 45 tin 
gum Angliz filiis primagenitis, et dicti loci ducibus in regno Anglix ha. : 
reditarie ſucceſſuris, &c. This grant was adjudged: mpie , and | 
not at will, as ſome would have had it; And ont de e reatong wag, 
becauſe divers nge be ot E. 3. and the Black Prince Himſelf dit k. 
firm the lame to be fee ſimple, and not any intettour ettate: to; K. 
in the 14. pear of his reign, when he was to make war again Philip - 
de Valois King of France, (which was but 3. pears after the ſald E bat: 
ter) 
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ter) grants to the Pꝛince, by the name of Edward Duke of Cornwall, 
to be Lieutenant of the Realm ſo long as the King ſhould be beyond 
ſea: Then in 21 E. 3. the Pꝛinte fo2 a fineof 1000 marks demiſeth 
the Stanneries to Redman, rendzing 3000 marks rent per annum, 
And divers other Letters Patents were cited in the Princes caſe in 
the 8. Rep, to the like purpoſe, all which did confirm the ſaid eſtate of 
the Pzince to be fee ſimple : Foz frequentia actus multum ad juvat. Vis 
de ſupra 71,4; Alſo another reaſon to pꝛove the title of the Pꝛince 
to the Dutchy of Cornwall was, that ever ſince the creatton thereof 
(which was in the 11 of Ed, 3. ) tn the ſucceſston of divers ages it had 
ben enjoyed acco2ding to the ſafd Charter by the eldeſt ſon of the 
Kings of England, &c. fo which ſe the book at large. 


193 It alwaycs conſtrueth things to the Beſt; 
And tiiereſore 


Co, Inſt. part 1 Ak a man be ſefſed of a rent charge, rent ſeck, common of paſture, Gunda, 
1. 87. b 3. 92 tuch like Jnherftances, which do not lie in tenure, and dieth, his Infant under 
heir within the age of 14 years ; In this caſe, the heit map chooſe his 1. 
Guardian; but ifhe be of ſuch tender years, as he can make no choice, = 
then ( if the father hatiz made no diſpoſition ofthe cuſtody of the child) 
the Law adjudged tt moſt fit, that the next of kin, to whom the Jnhe- 
ritance cannot deſcend, ſhould have the cuſtodpy of him; and whoſoe: 
ver taketh the rent, c. the heir ſhall charge him in an accompt. 
Co, bid. 98. 2 Where an Abbot (holding in Frankalmoigne) together with his Prask- 
on 2 Covent, aliens the land to a Secular man, he cannot hold as they held, »lmoigre, 
viz. in Frankalmoigne; pet becauſe ( of neceſsity) he mult hold the K 
land ol ſome perſon, and by ſome ler vice, the Law ( in this caſe ) cre- 
ates and appoints him the lowef and eaſieſt tenure that is, viz, to 
IN 4 hold the land of the Loꝛd in ſocage by fealty only, which is incident to 
b. 3. every tenure: ſo likewiſe if the Seignio2y be transferred to a ſtran⸗ 
ger by act in Law, and thereby the pꝛivity is altered; Jn ſach caſe 
alſo the tenure in Frankalmoiꝑne is changed to a tenure in ſocage by 
fealty: And therefoze if there be Lo2d, Meſn, and Tenant, and the 
Tenant is an Abbot, who holds of the Peſn in Frankalmoigne ; Here 
if the Peſn die without heir, ſo as the Peſnalty eſcheats to the Lo2d 
Paramount, the Abbot ſhall hold fmmedfately of the Lo2d Paramount 
by fealty only, becauſe he cannot hold of him in Frankalmoigne : 


1 148, 35+ 3 
Os. ibid. 146. 3 Jf a Ulllein dt ſcend to two Coparceners, this is an intire inheti- Inctte late. 


i tances. 


by tance, i albeit the A illein himſelf cannot be divided, the Law hath oz- 


datned, that the p2ofit of him ſhall be dibided; foꝛ one Coparcener may 
have the ſervice one dap, one werk, 4c. and the other another dap oz 
werk, ac. And foz the ſame reaſon it fs, that a woman ſhall be en- 
dowed of a Millein, viz. to have him everp third dap, wk. 075 t. "I 
Likewiſe, ff an Advowſon deſcend to Coparceners, the Law hath ſo 
oꝛdered it, that the hall pꝛeſent by turns. Et ſic de ſimilibus: In all 
which caſes the Law hath contrived and eſtabliſhed the beſt way and 
o2der that map be, ſoꝛ the parting of Jatire inheritances, which are o⸗ 
therwiſe in their nature indiviſible, 
Co. ibid. 214. 4& If two jopntenants, the one fo2 life, and the other in fee, fopn in laren ts. 
9. F. a Leaſe fo2 life, oz a gift in tail, reſer bing a rent; In this caſe the . '2* 
rent wall inure to them both; fo2 ff the particular eſtate determine, gener. 
they ſhall be joyntenants again in poſſeſsfon ; But if tenint fo life 
and he in the reverſion joyn in a Leaſe foꝛ life oꝛ a gift in tail by dev, 
reſerving a rent, this ſhall enure to the tenant foz life only, during — 
| life 


Max. 


deleaſe. 


Accruer. 


Fecft ments» - 


The lie. 
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life, and after to him in the reverſion ; fo2 each of them grants that 
which he may lawfully grant, and if (at the Common Law) they had 
made a feoffment in tee generally, the feoffee ſhould have holden of 
the tenant koꝛ life during his life, and after of him in reverſion : And 
ſo it was holden Mich, 30 & 37 Eliz. 96 SED 
Ika man make a leaſe to A. fo2 term of the life ok B. and after Co. Inst. part 
releaſe to A. all his right in the land; by this A. hath · an eſtate foz 1. 73. b. “. 
the term of his own lite; fo2 aleaſe foꝛ term of his own life is higher 
and better in judgement of Law, than an eſtate fo: the term of ano- 
ther mans like: Do ik a releaſe be made to tenant by Statute Per · 
chant oꝛ Staple, oꝛ tenant by Elegit, oꝛ to Guardian in Chivalry, who 
holdeth in fo2 the value of the marriage, by him in re verſion ok all his 
right in the land, by this a fr&hold pale th foꝛ the life of him, to whom 
the releaſe is made: foz that is the beſt and greateſt eſtate, that can 
paſs without apt words of Inheritance, viz, heirs. 
5 Nueen Eliz, being ſeiled of a Reverſton in 
tail in the Loꝛd Sta fford, grants it to Tindal in tail, upon condition to 
have prædictam reverſionem in fee; Here, thele woꝛds prædictam re- 
verſionem ſhall not be conſtrued to extend to the eſtate tai! granted 
befo2e to Tindal, but to the reverſion in kee. | Ts 
the dilleiſee and he Co. I uſt, part 


of the dilleiloꝛ being in by deſcent , 
ed. and livery of ſeſſin is had there 1. 0. c — 


193. 


tee upon an cffate Co. J. 8 57. 


a. 2. in the 
Lo, Staffords 
caſe, 


jopned in a 
the eſtate of the land 
life, and he in the remainder oꝛ reverſion in tee 


deed the livery of the 
tance from him tn the reverſion 02 remainder,from 
ding to his eſtate; foꝛ it cannot 
of tenant fo2life doth dꝛaw the reverſion 02 r | 
o2 him in remainder, 02 doth woꝛk a w2ong, becauſe they jopned toge- 

ther: So il there be tenant fo2 life, the remainder in tail, the remain⸗ 

der in tail, ac. and tenant fo2 life and he in the firk remainder in tall 

his is no diſcontinuance 92 debeſting of any eſtate fn re- 


ie vp a fine, . 
mainder, kut each ok them pals that which they habe power and 


Autho2ity to pals. | 
8 It the diſſeiſo and 
enter into the land and make 


was fn them: So it is likewiſe, 
jopn in a feoffment by 


the leſſee,*4 the inhert- 
each of them acco2- 


dilleilee joyn in a charter of feoffment , and Co ibid 302 
livery,it ſhall be accounted the feoffment r. a 
of the diſſciſee, and the confirmation of the diſleiſoꝛ, becauſe the entry 
of the diſſeiſee was then lawfull ; It fs otherwiſe , when the heir of 
the diſſe iſoꝛ and the diſſeiſee join (as in Littletons caſe, ſupra 7.) {02 
in ſuch caſe the dilleilees entry is not congeable : But if he in the re- 
verſion in fee and tenant fo? life toin in a feoffment by parol, thts 
thali be (as ſome hold) firſf a ſurrender of the eſtate of tenant foz life, 
and then the fcoffment of him in the reverſton ; to otherwiſe if the 
whole ſhould paſs from the leſſee, then he tn the reverſion might enter 
fo2 the fo2feiture, and every mans act (ut res magis valeat, &c.) ſhall be 
conſtrued molt ctrongly againſt hfmſelt. 
9 Words are a\wates taken beſt foꝛ 
Rule fo2 deeds 02 pleading, and another fo2 


the Speaker;ſo as there is one 144, 77. 4- 
Wozds. d/ian Coote. 
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194 Every Act to be lawfull, when it ſtandeth indifferent, 
whether it ſhould be lawfull, or not. 


Eo. Inſt. part 1 A. tenant in fee ſimple makes a leaſe ot lands to B. to have and Estates for 
1. 42. 8. 4. to hold to B, foz term ot life, without mentioning foz whole life it lic. 
hall be; This hall be deemed foz term of the life of the leſſee, be⸗ 
cauſe ( in this cale) it ſhall be taken moſt ſtrongly againſt the leſſoʒ, an 
eſtate foʒ a mans own life being (as to him) better and higher, than 
fo: the lite of another: But it tenant in tail make ſuch a leaſe without 
expꝛeſsing foꝛ whole life, this ſhall be taken but fo the life of the leſ- 
ſo2, fo2 two reaſons ; Firft, when the conſtruction of any act fs left 
to the Law, the Law, which abhozreth injurp and w2ong, will never 
fo conſtrue it, that it may woꝛk a wzong ; And in this caſe, it by con: 
ſcruction ft Chould be fo2 the lite of the leſſee, then ſhould the effate tail 
be diſcontinued, and a new reverſton gained by wzong : but if it con- 
ſtrued foꝛ the life of the tenant in tail, then no w2ong fs w2ought: 
And it is a general Rule, that whenſoever the woꝛds of a deed, oꝛ of 
the parties without deed may have a double fntendment, and the one 
ſcandeth with Law and right, and the other is w2ongfull, and againſt 
Law, the intendment that ſtandeth with Law, ſhall be taken. 2. The 
Law reſpeceth moꝛe aleſser effate by right, than a larger eſtate by 
wꝛong; as if tenant foz life in remainder vifſefſe the tenant foz life 
in pollelston; in this caſe the diſſefſo; hath a fee-imple ; but ff tenant 
fo life in poſſeſston die, now is the diſſeiſoꝛs w3ongful eſtate in fee(by 
Judgement of Law) changed to a tightfull eſtate foz life: So if te- 
nant in tail make a leaſe to another foz term of life generally, and al- 
terreleaſeth to the leſſee and his heirs ; Here, albeit between the te- 
nant in tail, and the releaſee a fee ſimple paſſed, pet after the death of 
the leſſee, the entry ofthe iſſue in tail fs lawfull, which could not be, 
if ft were a leaſe foz the life of the leſſee, fo2 then by the releaſe it had 
been a diſcontinuance executed: In like manner, ff J retain a ſervant 
generallp without expꝛelsing any time the Law ſhall conſtrue it to be 
* one year, becauſe that retatner is acc oʒ ding to Law. Vide Stat. 
5 Eliz. cap. 4+ . | 
Co, Inſt, part 2 Ik leſſoz at will without the conſent of the leſlee enter into the Leaſe ar will, 
. $5-b.3-' land and cut down a tree (where the trees are not exempted ) this is 
an fmplyed determination of the will, foz that it would otherwiſe be a 
wꝛong in the leſſoz to do it: So it a man leaſe a Panoz at will, wheres 
untoa Common is appendant, and the leſſoʒ puts in his beaſts to uſe 
the Common, this is alſo a determination of the will, foz otherwiſe he 
ſhould be a treſpaſſo2, | 
Co, ibid, 78. 3 By common intendment a will ſhall not be ſuppoſed to be made , Win 
b. 2. by colluſion; foꝛ In facto, quod ſe habet ad bonum & malum, mo gis de ; 
. bono quam de malo lex intendit. 
Co, bid. 119. 4 Ik there be tenant foꝛ lite of land, the reverſion in fee, 6 aUillein Villcin. 
=. purchaſe the reverſton,and the tenant foz life attoꝛns: In this caſe,ths 
. 5+279- Lo2d may juſtifie to enter upon the Land and claim the reverſion,and 
pet ſhali be no treſpaſſoz to the tenant foz life ; foz the Law will make 
conſkrucion that he entred to make his claim, and not to commit treſ- 
- paſs : The like Law fs alſo of a reverſion after an eſtate in tail, Sta · 
tute Perchant oz Staple, Elegit, and foz pears, and of the reverſion of 
a Sefanfo2y, rent, common, and any other freehold oz inheritance, 
: iſſuing out of any lands oꝛ tenements of another, : 
0. ibie, 170 It Partition be made by the two Barons in the life-time of their 2: rn. 
1 femes coperceners, albeit ſuch partition be unequal, pet it is not void, 
but 
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but voidable, fo it ſhall be dæmed good and lawłull, until it be vefea- . 
ted by the entry of either of the ſemes, if the happen to ſarvive her huſ- 
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band: There is the like Law of an Infant copercencr, foz tt remains "EY 171 


god, it he defeat it not at his full age. 


feoltment up- 


6 Ik a feoffment be made by deed poll upon condition, and the fe- Lic. 5. 376. 


on conditio. ↄffoz haps the deed poll, and afterwards the condition is bzoken, wher⸗ Co. ibid. 232. 


upon the feoffo; re-enters ; In this caſe, having the deed en poigne, 
albeit it doth not pꝛoperly appertain to him, but to the feoffee, pet he 
map make uſes of the deed, and thereby plead the condition in juffiff- 
cation of his entry and title; foz it will be rather intended, that he 


'inr treſpals. Came to the ded by lawfull, than by toztious means: S0 if there be xr; 


two joynt treſpaſſoꝛs, and the party treſpaſſed releaſeth to one of them; 
In this caſe allo, if the other tteſpaſſoꝛ be ſued, and have the releaſe en 
poigne, he map plead it in diſcharge of the treſpaſs, cauſa qua ſu- 
ra, 
Baſtard. 


to pꝛove the Child a Baſfard ; fo2 the queſtion 
legitimate oz no, the Law will rather deem him legitimate, than 
Proles ſpurius, a baſfard : And in this caſe Filiatio non poteſt pro- 
bari. | 
The like, 


ttl. 5. 307. 


9 7 If the husband be within the 4. ſeas, viz, within the Jurildiction co, ibid. 14. 
of the Bing ol England, if the wife hath (ue, no pꝛot᷑ is to be admitted a. 2. 
g. whether he is 


$ If a man hath iſae two daughters, the eldeſt being a Baſfard, Co. ibid. 244. 


and they enter and enjop the land peaceably together; Here,the Law, a. 4. 


in favour of legitimation, will not adjudge the whole poſſeſsfon in the 
Mulier, (who indeed hath the only right) but in both, fo a if the Ba- 
ffard hath iſſue and dieth, her iſtue ſhall inherit ; And in the ſame caſe, 
if both daughters. enter and make partition, this partition ſhall bind 
the Mulier fo ever. 

The like, 


ſuch like, upon the land deſcended, and the Mulier cometh upon the 
land actoꝛdingly, this is no interruption, becauſe he came in by the con- 
ſent of the Baſtard, and therefoze the Law will not adjudge ths 
coming upon the land fn ſuch cafe to be any treſpaſs; bat if the Mulier 
cometh upon the ground upon his own head, and cutteth down a tree, 
o2 diggeth the ſoil, oz take any p2ofit, theſe ſhall be ſnterraptions; Foz 
rather than the Baſtard ſhall punich him in an a&on of treſpas, the act 
ſhall amount in Law to an entry, becauſe he hath a right of Entry t 
ſo it is ff the Mulier put any ol his Cattel into the ground, 0z3 command 
another to do it, theſe do amount to an entrp ; fo albeit in theſe caſes 
the Mulier doth not uſe any expꝛeſs woꝛds of Entry, pet [theſe , and 
ſuch like acts do (without any woꝛds) amount in Law to an Entry, 
fo2 acts without wo2ds may make an Entry, but wo2ds without an 
act, ( viz, Entry into the land, c.) cannot make an Entry. . Vide 


infra 28, 
10 Jfone p2oceſs be awarded inſtead of another, oꝛ a dap is given 


M ſr on inv=- 
ance, 


9 If the Baſtard invite the Mulier to ſee His houſe, and to ſee pi- co. ibid. 24. 
tures. gc. 02 to dine with him, oz to hawk, hunt, oz ſpozt with him, oz a. 2. 


which is not legal. this is a miſcontinuance of the ſute, and if the te- Co. ibid. 323: 


nant 02 defendant make default, it is good cauſe of Error, but it be ap * + 


pear, then is the Miſcontinuance.ſalved ; fo2 albeit (in truth) his ap⸗ 
pearance is not legal, pet when he appears, the Law ſhall conſtrue ft 
to be lawfull, becanſe there is a ſute depending againſt him in 
Court. | 


enim. 13 Ifthere be tenant fo life, the remainder in tall, and he in the Co. ibid. 3: 
ance of ct .tcs CEmainder grants it to another in fee by deed, and the tenant fo2 life 2. 4. 


attoꝛns, this is no diſcontinuance of the remainder in tatl; So it is 
like wiſe of a rent charge, Avvowſon in groſs, Cammon in groſs, 02 
the like: foz the Rule ts, that a grant by deed of ſach things as vo lie 

in 
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in grant, and not in livery of ſeiſin, do work no diſcontinnance ; 
nd the reaſon is, becauſe the Law makes conftruction , that of ſach 
things the grant of tenant in tatl wozketh no w2ong, either to the ifſye 
in tail, oꝛ to him in reverſion oꝛ remainder ; fo2 (in ſuch caſe) the 
Law ad judged nothing to paſs from the tenant in tail, but that which 
he may lawfully grant, viz, an eſtate fo2 his own life. 
AF 12 If tenant foz life make a leaſe foꝛ his own life to the leſſoꝛ, the 
Co. ibid. 335- remainder to the lefſo2 and a ranger in fœ: In this caſe foz as much Partender 
ud þ as the limitation ſhould wozk a w2ong , by conftruction of Law it ra- 
ther inureth to the iefſo2 as a ſurrender fo2 the one moiety , and a foz- 
keitute as to the remainder of the franger ; fo2 he cannot give to the 
leſſoꝛ that which he had befo2e, and as to the remainder to the ſtran⸗ 
cer: it is a fozfefture fo2 his motety, and when the (eſſo2 entreth, he 
ſhall take benefit thereof. 
Co. Inſt, pare 13 The woꝛds of an Act of Parliament muſt be alwates taken in 
1. 381. b. 1. à lawful} and rightful ſence, as in the Statute of Gloceſter cap. 3. 
The wo2ds in the end of that Act (whereof no fine is levied in the Kings 
Court) ate to be underſtood, whereof no fine is lawfully oꝛ rightfully 
levted in the Kings Court: And therefo2e a fine levted by the hus- 
band alone of the wives land, is not within the meaning of that Sta: 
tute _; fo2 that fine would wozk a w2ong to the wife ; but a fine le vi; 
ed by the husband and wife is intended by the Statute, foꝛ ſuch a fine 
is lawfull and wozketh no w2ong : So the Statute of Weſtm, 2. cap. 
5. ſaith (Ita quod Epiſcopus Eccleſiam conferat) is tonſtrued, Ita 
quod Epiſcopus Eccleſiam legitime conferat, and the like in a number of 
other caſes in out boks: And the general rule is, Non præſtat impedi⸗ 
mentum, quod de lure non ſortit ur effectum. 
14 Ik tenant foz life infeoff him in the remainder fo2 life, this the Surrender. 
Law conſtrues to be a ſurrender, which is a lawfull ad, and not a foz - 
feiture, which implies a wong. 
Co. ibid. 15 It tenant fo2 life maketh à leale by dæd oz without ded, to him Leaſe tor lie 
in the remainder oꝛ re verſton, in tail oꝛ in f, fo2 the term of the life 0 bim in c. 
ol him in remainder oz reverſion, and after he in remainder taketh «4c. 
wife and dfeth ; In this caſe, his wife ſhall not be endowed ; fo2 the 
Law will adjudge the eſtate made to him in remainder oz reverſion, a 
god and lawfull eſtate, and tenant foz lite ſhall enjoy the land again: 
And here, fn regard this can be no ſurrender, becauſe tenant oz life 
did not part with his whole eſtate, the Law (rather than to admit of a 
fozfeftnre, which implies a wzong) p2eſerves the firſt eſtate foz life 
from being ſurrend2ed, dꝛowned oz fo2feited : And (indeed) fozfef- 
ted it canaot be in another reſpec, fo2 that he fn remainder was party 
therennto, 
Co. l. 1. 762. 16 Ik there be tenant foꝛ life, remainder in tail, remainder in tail, , ,.._. 
predons caſe. AND tenant fo2 life, and the firſt remainder le vy a fine to one, who ee or te 
grants and renders à rent charge to the tenant foz life, and then the cicu:e, 
firſt remainder dies without (ue, and the ſecond remainder enters, 
and tenant fo? life diſtrains foꝛ the rent: In this caſe, there is neither 
diſcontinuance noꝛ foꝛſeiture: no diſcontinuance, becauſe each ot them 
grants but his own effate, which he may lawfullp do: no fo2feitare, 
becauſe it ſhall be firſt conſtrued to be the fine of him in remainder, and 
afterwards of the tenant fo? life, 
Co.12.67.2.1 17 Dower aſsigned by one Jointenant onlp, oz by an Abatoz 02 Aſfignment of 
7 kay '*, Difſeiſo2, ſhall not be avoided by the other Jointenant oꝛ the diſſefſ@,as >: v»<*- 
- it is agreed in 12 Aſl. pl, 20. becaaſe theſe arelawfull ads: ſoit is ad, ent. 
ik the difſetſo2 attoꝛn o2 give ſeiſin to the grant of a ſeignioꝛp, this 
" ſhall bind the diſefſee foz the ſame reaſon: albeft the grantee of a ſelg⸗ 
nioꝛy cannot compell the diſleiſo to attoꝛn to him, oz to give him ſei⸗ 
lin, 


Stat, of Gl, 


Co, ibid, 42. 


A. 1 
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vc, 


AM years paſs., 


ſin, ff he had not ſeiſin befo2e within the time of limitation. Vide 8 H, 

6. 17. 8 Aſſ. pl. 26. 8 E. 3. <2. 11 H. 4. 29. 39 H. 5.2, It is like⸗ 

wiſe ſaid, that it᷑ the leſſoꝛ diſſeiſe his two leſſees foꝛ life, and enfeoff 

another, and one of tte leſſees re-enter, this act of the one is an attoʒn⸗ 

ment in Law fo2 both; much mo2e ſhall an expꝛeſs attoznment bind 

both, becauſe theſe are (by conficucfon of Law) lawrull ads, c. Vi- 

de 23+ o . 

18 T. poſſeſled of divers parcels of land within the Panoz of S. fo: Co..; 75 v.:. 

years, at will, and by Copy, and of others in fee there, demiſes the F«rmers calc, 

whole to C. foz life, then levies a fine to him and his heirs of ſo many 

acres ag amount to the whole land, continues poſſeſsfon, and pays the 

rents to tte Loꝛd: Mere, albeit 5. pears paſs, pet is not the Loꝛd 

barred : fo2 in as much as the leſſee had lands in fee imple in the ſame 

Town, by conſtruaion of Law it will be pzeſamed, that the fine was 

levied of the land, whereof a fine might be lawfully levied ; And al- 

beit the fine contafned mo2e acres than his own land, yet that alters 

not the caſe, foꝛ it is uſual (almoſt) in all fines to put in moze acres, 

than the juſt content of the land, 

Copyhold, 19 It a man ſeiſed of Copybold land in right of his wife ſurrender Co. 1, 4. 23.3. 
it to the uſe of another in fee, who is admitted acco2dingly, the baron : in Ce pihold 
dies, this is no diſcontinuance to the feme oꝛ her heirs, but that the _— 1 
teme may well enter, neither ſhall ſhe be put to her Cui in vita, 02 her 9: 
heir to his ſur C ni in vita: becauſe the Law will conftrne it to be ſach 
an aliena tion as he may lawfully make, viz. of his eſtate in right of his 
wife during the Coverture : So if a Copyholdet fo2 lite ſurrender to 
the aſe of another in fee, this is no fozfefture foz the like reaſon ; and 

' becauſe it paſſeth by ſurrender to the Lozd, and not by libery. 


fine and 5. 


| King tenant. 20 If the King being tenant pur auter vie, make aleaſe fo 40. col. 3 12.2 4. 


te die. pears; albeit he (having but an eſtate pur autet vie) cannot abſolutely in Engl 
contract foz a leaſe of 40. pears, yet without anp recital oz mention of c⸗ſe. 
the eſtate foꝛ life, the leaſe is god; becauſe the leaſe foꝛ pears is ( in 
judgement of Law) leſs than the eſtate pur auter vie, and the King 
doth not thereby any wꝛong oꝛ p2ejudice to any, neither pet is he de⸗ 
ceived in his grant; fo2 (hy conſtruaion of Law) it is a leaſe fo; 40 
pears, ff Ceſtuy que vie ſo long libe. | 
affermenr ot 21 Af a Jury oꝛ a Leet tax an amerciament, this ſufficeth without «1.8 4. b.. 
— any afferment, foꝛ the afferment may as well be per totum Homagi - in Gniſhcs 
* um, as by ſpecial Aﬀerro2s, betcauſe the amerciament is the aa of the ca. 
Court, and the Afferment the ac of the Jury. Vide 10 Edw. 3. 9. 
& 10. 8 Hen, 7, 4. 7 Edw. 3. 15. b. Aſtlies caſe. 25 Edw, 3. 26, 


& 27. | 
reg ol the⸗ 22 The King grants the berbage and pannage ofa Park to Mark- Co. 1. 8. 76. a. 
ig. ham foz life, and reciting that eſtate, grants to the E. of Rutland foz 1. The E. ot 


lite: In this caſe, albeit the King grants to the Earl in poſſeſsfon, pet **** 
be is not deceived in his grant; foz reciting and granting, as here, it 

4 enures (as it may by Law) to a grant of the reverſion, ic. 

"or ment, 23 Albeit an Infant be not compellable to atto2n, unleſs the grant | 
be by fine in a per quæ ſervitia, pet upon the grant of a ſeignioʒy with- Col 9.85 b,z 
out fine, if he attozn, that ſhall bind him, and he ſhall not have his age: << 
ſo likewiſe attoꝛnment by him upon the grant ofa reverſion is good, 
| albeit he cannot be foꝛced therevnto. Vide ſupra 17. 

Covin, 24 Covin ſhall never be intended oꝛ pzeſumed in Law except it be Co. 
expꝛelly averred, quia odioſa & inhoneſta non ſunt in lege ptæſumenda, 3 1 — - * 
& in facto, quod ſe habet ad bonum & malum, magis de bono quam de of Of. caſe. 
malo præſumendum eſt. And ſo it was adjudged in the caſe of Meriel 
Littleton, Trin, 10 Jae. in B. R. Qaod vide ubi ſupra, | 


Qqqqq 25 When 
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Co. I. 10. 67. 25 When two Conſtructtons map be made of the Kings grant, The king, 
b. 3 in the and by fozte of the one the grant map acco2ding tothe Rule of Law Chatter. 
Suu cheat. be avjudges good, and by the other it may be aiſo taken by the Law 
to be void; In ſuch caſe, foz the honoꝛ ofthe King , and the benefit of 
the Subject ſuch conffrucion ſhall be made, that the Kings Charter , 
map take effec : as tt tas reſolved in the caſe of the Churchwardens J 
of Saint Saviours fn Zouthwark, Co. |. 10. 67. b. 3. and in Sir John 
Molins caſe, Co. 1 6, 5. @eealſo Priddie and Nappers caſe, Co. I. 11. 
11.2 4 TheCE. of Ruclands caſe ſupra 22. Che ll. Staffords caſe,Co, 1. 8, 
77+ The Lord Chandos gaſe, Co. I. 6, 55- The E. of Cumberlands caſe, | 
Co. J. 8. 166. &. 12 E. 4. 44. 6 f 
F. N. B. 148. 26 If the heir within age endow the feme ol moꝛe land than ſhe Dover aflign. | 
. ought to have aſsigned tn Dower, oz if the Guardian endow the feme ed. 
of moꝛe than a third part of the land, the heit at his full age ſhall have 
a wit of Admeaſuremem of Dower againft the feme ; Howbeit in 
ſuch caſe he ſhall retain ſo much of the land ſo alsigned as amounts to 
her Dower, becauſe it was a lawfull act, only the ſurpluſage ſhall be ta: lea in barr, 
ken from her, what ſbe had above ſuch third part aſsigned unto her. 
27 In an Aſsiſe, if the tenant plead fn bart deſcent to the plaintit. 
Pl. 1 and two others, and that he hath the eſtate of one of them; In this 
5:5, cafe, ale, the plea is god, and pet it may be, that he had his effate by viſſet- 
; ſin, in which caſe he is alſo a vifſetſo; to the plaintiff, fo he cannot be a 
diſſeiſe to one, and not to the other, 02 he may gain his eftate lawful - 
ly, and ſo a daubt artſeth, whether the tenant is in lawfally, oz by 
wꝛong: Powbcit in this caſe it ſhall be taken, that he had his eſtate 
lawfullp, and not to2tioufiy oz by wzong, and therefoze ſach plea in 
barr fs good, Vid 1899. 40. . 8 
pl. Co. 93. . 4. 28 In the Alsiſe of Freſh loꝛce by Pannel againff Moore and the agicc « 5c 
The Aiſiſe of Cazpozation of Mercers in London, Moores invitation of the plaintit force. 
Frech force in to dine with bim and to ſee the Cellat, . was adjudged no entry by 
* the plaintit after the laſt continuance, becauſe it was rather to be e. 
fteemed alawfull than a toztious ad, being by the conſent of Moore 
one of the defendants. Vide ſupra 9. 
29 Ceſtuy que uſe fo2 term of life the remainder ober in tafl, after % 2+: a 
Dyer 52. b. 1. the Statute of 1 R. 3. 1. makes a leate fo; the term of the lifts of the lit.. 
359.8. Hleflee, anddies, andthe leflee continnes'his eftate ; In this caſe the 
leſl& is but tenant by ſufferance ; tog the leaſe makes no dffcontinn- 
ance of the Remainder, becauſe he had anthozity by the ſaid Statute 
to make a leaſe, grant, oꝛ feoffment, and that onght to be underſtood, 
of ſuch an eſtate as he may lawfullp make. 
Dyer 150. b. 30 By the Statute of z 2 H. 8. 1. that giveth power to deviſe two 
85. 3, 4. P. N parts ol a mans land holden in night ſervice, a deviſe of the whole _ * 
had been god foꝛ two parts, albe it the Þtatate of explanatfons (34 & _ 
35 H & 5.) had not ben made. 
Dyer 286. 433 31 In an Ejectione firmæ the plaintif declares ofaleaſe made unto E/ #-- 
11 Elz. him the 8, day ol May, to habe and hold foꝛ 21 pears extunc proxime 
ſequent. Virtute cujus poltea, biz. eodem 8 dap of May he entred: This 
 ſ:emsto be god, and that he entt ed not as a diſſeiſoʒ befoze the leaſe 
commenced; fo2 extunc is immediately after the deitbery, and ſhall 
not be intended the mozrow after the date, and the woꝛd poſtea de · 
clares, that he entred not beloꝛe the leaſe was made: Tamen Quære, 
for the practice is otherwiſe at this day, making the term to commence 
at ſome feaſt or day before the day of delivery, to prevent the ſaid ex: 


ception. | N 
Dyer 359 3. 34 A. Tenant ot Pꝛince Arthur as Carl of Cheſter, in Knight ſer - Wardmip. 
2 E vice in Capite dies, and B. his eldeſt ſon is in ward, B. diss without il⸗ 


ſue, and upon a Devenerunt C. was found b2other and heir to B. and 
within 
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a within age. C. at full age purſues livery by mit to the Eſcheatoz per 
r nora n B. filius & hæres A. And now the queſtion was whether oz no the 

poſſeſsion fill continued in Qu. Eliz.? And it was adjudged, that it 

did not, but that it was a god ifvery; fo2 if he had not been named heir 

to any, it bad bæn good, becauſe conſtat de perſona, | 

Tenants 1N 35 Ia tenant in Common enter into the land generally, without — 2 
common. expꝛeſsing whether it be fo2 dimſelt alone, oz both fg2 himſelf and his pale. 

companion; pet it Gall be taken accoꝛ ding to right, As unver conſtru - 

&fon of Law, andthereto2e conſtrued lawfull , and not that heinten- 

ded to ouſt his companion of his part by core, 


195 Non preſiat impedimentum, quod de Jure non 


gu- a 
jormur eſſettum. Vide 195, 13. 


F Batardeigne 1 It the Baſtard eigne after the deceaſe of the father enter , and Co, _ Pore 
: eller the Kingſeiſeththeland fo2 ſome contempt ſuppoſed to be committed '* 5470-7 | 
hne. bythe Baſtard, fo: which no freehold o2 inderitante is loſt, bat only | 
the p2ofits of the land by way of ſeiſure, and the Baſtard die, and his 
iſſue is upon his p:titton reſto2ed to the poſſeſsfon ; Jn this caſe , fo; 
that the ſeiſure was without juſt cauſe, the Mulier is barred foz ever ; 
fo2 the poſſeſsion of the King. when he hath no jut cauſe ol | 
thail be adjudged the poſſeſsfon of him, fo whoſe cauſe he ſeiſed: But 
ffafter the death ofthe Father the Mulier be found heir, and within 
age, and the King ſefſeth; In ſuch caſe the poſſeſsion of the King is in 
right of the Mulier, and veſteth the actual poſſeſsfon in che Mulier, and 
conſequently the Baſtard eigne is ſoꝛetloſed of any right fo2 eber: fo 
= it is itkewiſe when the King ſefſeth fo2 a contempt, oꝛ other offence 
the father, oꝛ of any other anceffo2; Jn that caſe ; if the iſe of the 
| Baſtard eigne upon a Petition be reſto2ed , foꝛ that the fefſure was 
without juſt cauſe, the Mulſier is not barred ; becauſe the baſfardconld 
never enter, and conſequently could gain no eſtate in the land; bat the 
polleſsfon of the King in that caſe ſhall be adjudged in the right of the 
7 Malier, Vide 2 aſl, pl. 9s 
Copyhold, 2 It a Copthold eſtate fall into the Lo2dg hands by eſchent , fozfet- Co. I. 4. 31. 
ture, o2 the lite. and the Lo2d make aleaſe thereof fo2 pears, itfe, oz , if * 
other eſtate by decd oꝛ without deed, oꝛ ff the L oꝛd make a feoftment 
thereof in ker upon condition, and enter foꝛ the condition bꝛoken, oz if 
the Copphold ſo fo2 fefted oꝛ eſcheated, betoꝛe any new grant thereof 
made, be extended upon a Statute oꝛ Recogniſance acknowledged by 
the Loꝛd, 02 if the feme of the Loꝛd in a wt of Do wer hath that land 
aſsigned to her; In all theſe caſes, and albeit theſe laſt impediments 
are by aus in Law, yet fo2 as much as all theſe interruptions are laws + 
ful, the lands can ne ber after be granted by Copp; becauſe after ſuch 
diſpoſition thereof it was not de miſed 02 demiſable: But if the inter⸗ 
ruption be toꝛtions, as if the 1 02d be diſſeiſed, and the diſſeiſoꝛ die ſei⸗ 
ſed, o2 if the land be re covered againſt the Loꝛd by a falſe verdid, 03 
errontons judgement: In theſe caſes, until the land be recovered, oz 
the jadgement nuled oꝛ reverſed by the Loꝛa of the Pano?, the land 
mas not de miſed o2 demiſable, and yet after the land fs retontinued, 
it is again grantable by Copy, becauſe the interruption was toꝛtious, 
fo: Non valet Impedimentum, quod de jure non ſortitur effectum, & quod 
Agra; contra legetn fit pro intecto habetur. | 
ic, z Jfaman make a gift in tatl, upon condition that the donee ſhall _ | b. 
: not alien; pet in ſnchcaſe ff the donee ſaffer a Common recovery, Si- — 
that is no beach of the Condition, becanſe ft is a Conveyance allow: »z;/dmaycs 
td by Law in reſpec ofthe intended retompence ; but if 1 _ a caſe, 
coffment 
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feoffment in fee oꝛ any other eſtate, whereby the reverſion is toztt⸗ 
oully diſcontinued, the donoꝛ may enter foꝛ the Condition bꝛoken; fo 
ever act, which is pꝛohibited by Law, oz is a to2t, map be p2ohtbited 
by condition, vide 10 H. 7. 11. Ho tf a feoffment be made to Baron 
and feme, upon condition that they ſhall not alien, yet that doth not 
reſtrain their joint alienatton by fine, becauſe it is lawfull and incident 
to their eſtate: But their feoffment, oꝛ alfenatton by deed is reftrat: 
ned by ſach a condition, foz that is toꝛtious, and againſt Law: Alſo 
ik a man enfeoff an Infant in fee, upon condition that he ſhall not alt- 
en, this cannot reſtrain him to alien at his full age; but during his 
minozity it doth, becauſe that fs toztious, and pꝛohibited by 
Law. 
Co.17.6 3.3. 4 One ot the reaſons, why the robbing of an houſe either in the day ,,_ 
ins encils Cale. q; in the night is not within the Statute of Wincheſter foz the Þun- ſe 
dꝛed to ſatisſie the damages, ts, fo2 that it is not lawfull foz any man 
to enter into the houſe of another-fo2 the ſafeguard thereof. 
Co.l.11. 74.9. 1 Mbeit the Friers Carmelite were of a P2ofeſsfon of Religton, c. .. 
3. „ag d. Coll. and had not any habitation, ſo as it ſeemed to be a wozk of piety and 
caſc. charity to pzovide an habitation fo2 them, pet non facias malum, ut in⸗ 
de fiat bonum. | 
F.N.B 36.4 6 Ik a man be difſeiſed of a Panoz, to which an Advowſon is ap- 3 
pendant, and the difſetſo2 ſuffers an uſurpation by a ſtranger to the ad- Ulurpation, 
vowſon, and after the diſſeiſe re-enters into the Panoz, he ſhall pꝛe⸗ 
ſent to the advowſon, when it happens to be void, notwithſtanding 
fuch uſurpation. 1 | 
Dyer 168. 19. 9. Bronker @herff of Wiltſhire, to pzevent per jury in his office, did Sheriff, ob. 
1 neglec to be ſ woꝛn in inceoto officii, which he oaghr to have done by 
the antient Common Law of the Realm, foz which contempt he was 
fined and impꝛiſoned by decre in the Star:chamber, 
' Dyer 215. 1. 8 & man is bound to deliver the key of an houſe, and quiet pdſſeſsf: Ley © 
5 El. z. on, to the Patoz of London to the uſe of the obligee; no perſon being in (cific. 
the houſe he locks the dor, and delivers the key to the Paioz out of 
view; A ranger pꝛetending title, enters into the houſe ; This ſ&ms 
to be no delivery of poſſeſston, pet verdict was giben foꝛ ft, which was 
afterwards affirmed in Attatnt; And the reaſon ſiems to be, fo2 that 
the impediment was unlawfull. 
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Co.!.r1 88.b. 1 The Charter of making and impoꝛting Cards ( being adjudged 
ue caſe in the 11 Rep. a Monopoly) had a gloꝛious pꝛeamble and pꝛetext; pet 
1 Mogopo- was repealed as derogato2y to the Kings honoz, and very pernicious 
8 to the Commonwealth; And indeed it is true, Quod privilegia, quæ 
revera ſunt in prejudicium Reipublicæ, magis ſpecioſa habent frontiſpi- 
cia, et boni publici prætextum, quam bone et legales eonceſſiones; but 
Præt ext u liciti non debet admitti illicitum. 
Dy-r 366.33. 2 Ifaleſſe hath liberty to fell tres to repair the houſe, and he fells 
29 U. 8. 4. Daks foz that purpoſe, and ſells them, and buyes 4. other Oaks as 
god, andimplopes them towards the repair of the houſe, pet that is 
waſte ; fd; the cutting of them down and ſefling them was a tort: ſo 
if a man ſell the diſtreſs, which he hath caken and impounded, and af- 
terwards (finding his error) bupes them again and impounds, yet 
their ſale fs a to2t, and the impounding of the Cattel afterwards ſhall 
aot excuſe it, 5 
Dyer 36. b. 38. 3 Ak the leſſoꝛ be bound to a man in 100 l. and the leſſee tuts down nc. 
29 H. 8. 20 Oaks, ſells them, and papes the oblige foz the leſfoz ; yet an adi- 
| | on 
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on of wafte lyeth againſt the leſſee toꝛ felling the trees, albeit the mo⸗ 
nep ariſing,upon the ſale was converted to the uſe and pꝛoſit of the 
leſſo2; foz albeit a thing map ſometimes found foꝛ the p2ofit of a man 


and not fo2 his damage, pet it is not lawfal fo2 a man to do a w2ong ; 


As if a man ſee his neighbours beaſts in anothermans ſoil Damage 
feaſant, it is not lawfull fo2 him to chaſe them, and if he ſo do, the ow- 
ner ſhall have an action of treſpaſs again ſt him, yet in ſo doing he doth 
a god wozk, and ſaves the owner from the damages foz depaſturing 
his cattel. 


729 


4 In 21 Hf. 7. A Parſon bꝛ ings an adion of treſpaſs fo2 his Gꝛain Dyer ibid. pi: 
carried away, tte defendant ſaith, that the Gꝛain was ſevered from 39. | 


the 9. parts, and in danger to be ſpoiled with Cattel, wherenpon the 


defendant carried them to tte plaintifs own barn, and there lodged 


them; And pet this was adjudged no good plea, becauſe the carrying 
of them awap was a torr: So ff a Commoner make a trench in the 
ſofl, where be hath Cem mon, whereby the ſofl is made better, vet he 
is a treſpaſſo2, and ſubjed to an action foz it. 

5 Hob, 12. Holder againſt Tayler, and 220. Wrenhams caſe, who 
was cenſured fn the Star chamber 1000 l. foz publiſhing a ſcandalons 


1 


bok againtft a decree of the Lo, Ch, Bacons, | 


197 The Law favourcth things for the Com- 
mon-wealth, 


x It an Dffice either of the grant of the King oz Subject, which Co. Inſt. pars 


concerns the adminiſtration, pꝛoceeding, oz execution of Juſtice, 03 1. 3. b.. 


the Kings revenue, oꝛ the Commonwealth, oꝛ the intereſt, benefit oz 
ſafety of the Subject, oz the like; It theſe 02 an of them be granted 
to a man that fs unexpert, and hath no skill oꝛ ſcfence to exerciſe oz 
execute the ſame, the grant is meerlp voſd, and the party diſabled by 
Law, and incapable to take the ſame, pro commodo Regis & populi;, 
fo2 only men of skill, _— and ability to exerciſe the ſame 
are capable thereof to ſerve the King and his people: So an Infant 
o2 Minor fs not capable of an office of Stewardſhip of the Gourt of a 
Panoz either in poſſeſsfon oz reverſion: either pet is a man, though 
never ſo skflfull and expert, capable ofa judicial office in re verſton, but 
muſt expea until it fall in pofleſsfon : Likewiſe bargaining, oz giving 
of money, oꝛ any manner of reward, 4c. fo2 offices, ſhall make ſuch 
a purchaſo2 incapable thereof; becauſe it is to be pꝛeſumed he will by 
b2tbery, extoꝛtion, and other undue means make his ſtake god again; 
to the pꝛe jndice of the Commonwealth ; which learning is wozthp to 
be known, but moꝛe woꝛ thy to be put in due execution. 

2 Ok a Caflle, that is only maintained fo2 the pzivate uſe and ha» 
bitatfon of the owner, a woman ſhall be endowed; But ofa Cattle, 
that is maintained fo2 the neceſſary defence of the Realm, a woman 
ſhall not be endowed : And ſo it was adjudged in the Court of Cont: 
mon Pleas, where in a w2ft of Dower the demand was, De tertia par- 
re Caſtri de Hilderker in Comitatu Northumb, And the Statute of 
Magna Charta, cap. 7. whereby it is pzovided, Niſi domus illa fie Ca- 
ſtrum, is to be underffod of a Caſtle fo2 the neceſſarp and publique 
defence of the Realm: And this agreeth alſo with antient Recozds, 
the effect whereof fs, Non debent mulieribus aſsignariin dotem Caſtra, 
quz fueruat virorum ſuorum, et quæ in Guerra exiſtunt, vel etiam homa- 
gia & ſervitia aliquorum in Guerra exiſtentia: And ſo are the old books 
to be intended, as it was reſolved Trin. 17 Eliz. in the Court of Come 
mon Pleas, Vide infra 35. ; 4 

3 If 


Rrrrr 


Co, ibid. 3 r. b. 


3 
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Co. ibid, 39. 5 It a man ſetled ot 40 acres of land, (20 holde N by Ani ght ſervice, Dower de la 
and the other 20 in Hocags) die thereof ſeiled (his heir being under 5% beate, 
the age ot 14 pears) his teme ſhall be endowed de la plus beale au t of 
the @ocace land, and not out of the Knight ſervice land; foz the Com- 
mon Law giveth this pꝛivilege to the land holden by Knight fervice, 
that it hall not be dilmembꝛed, but in ſuch caſe the whole dower ſhall 
be taken out of the Land holden in Socage ; And the reaſvn is, fo; 
that Knight ſervice land is foz the defence of the Realm, which ts pro 
bono publico, and therefoze tobe favoured,  _ RE. 
Co. ibid. 47. 4 Things wall not be viſtraſiied fo2 rent, whirh are foz the benefit Viſtces. 
a. 4. and main tenanct of trades, and (by conſequent ) of the Common; 
. wealth, and are there by authozity of Law, as a hozle in a Smiths 
hop ſhall not bs diffraineo fo2 rent (ſuing ont of the ſhop,noz the hoꝛſe 
xc: in the Hoſtry, wo2 the matetials in a Weavers ſhop fo; making of 
cloth; noꝛ cloth dz garments in a Taylozs ſhop, noꝛ Sacks of Coꝛn oz 
meat in a Pill oꝛ Parket, noꝛ any thing diftratned be fo ze fox damage 
feſanc, fo2 it is in the cuſtody of the Law, and the like, 
5 It Tenant at will ſow the ground with grain, Nauf flax, oz the 3 - 
like, oz ſet roots, oꝛ ſow 02 ſet any other thing which will pield an an: ||. 3 
nual pꝛoſit, and after the ſame is ſo plante d, the lefſo2 will out him, oꝛ a 
ik the leſſee dieth, yet he oꝛ his executo2s ſhall have that pears crop; 
And the reaſon is, fo2 that the eſtate of the leſſoꝛ fs uncertain , and 
theretoꝛe left the ground ſhonld be unmanured, which would be hurt. 
full to the Commonwealth, he ſhall reap the Crop which he hath ſow - 
ed in peace, albeit the leſſo2 doth determine his will befoze it be ripe : 
There is the ſame reaſon alſo foz every other particular eftate, that is 
untertain; And there foꝛe if tenant fo lite ſow the ground, and dieth, 
His tyecnto2s ſhall have the Co2n,fo2 that his eſtate was uncertain, and 
detetmined by the act of God; And there is the ſame Lab of a leſſee 
foꝛ —＋ of the tenant foz life, : So likewiſe if a man be ſeiſed of land 
fn rfaht of his wife, and ſoweth the ground and dfeth , his executo2s 
hall have the Co2it, and ff his wife vie bekoze him, he himſelf 
. Hall have it. Ik tenant 1 terme dauter vie ſow the land, 
and Ceſtuy que uſe dfeth, the lefſec ſhall have the coꝛn. It te- 
nant by Statute merthant ſoweth the ground, and then a ſudden 
and caſual p2offt falleth, bp which de ts ſatisfied, he ſhall have the em: 
dleajtrents, It a man teilev in fee hath iſſue a daughter and dieth, bis 
Wife being enſeint with a Son, and the daughter ſoweth the land, and 
then the ſon is boꝛn, yet the daughter ſhall have the Coꝛn, becauſe her 
eſtate was lawful, and veteated by the au of God, and ft is good foz the 
Commonweatith that the ground be ſown : But ffhusband and wife 
F be jointenants of the land, and the husband ſoweth the ground, and the 
8 All. pl. 21. land ſurviveth to the wife, It is ſad that ſhe ſhall have the Coꝛn and 
4 E. AG the executo2s, and the Law ſeems to be ſo, becauſe they were as 
707  oneperſon in Law, and held by intietties. 
Co. ibid. 75, s The tenure by Knight ſervice being at firſt oꝛdained foz the ve- fn ehr c... 
b, 4- fence of the Tommonwealth both againſt domeſtique inſurreaions and ,;cc. 
fo ꝛc in fnvaſtons (a Militia being indeed the chief pillar that ſuppd2ts a 
Commonwealth) the due obſervance thereof was ſtrialp enjopned by 
the Laws of Edward the Confefſo2, where you ſhall find it thus pꝛo - 
Lamb. 135. vfbed, Debent enim univerſi liberi homines, &c. ſecundum feodum ſus 
um, & ſecundum tenementa ſua, arma habere, & illa ſemper prompta 
con'eryare ad tuitionem regni, & ſervitium dominorum ſuorum, juxta 
præceptum Domini Regis explendum et peragendum. And William the 
Conquerer confirmed that Law in theſc wozds, St atuimus et firmiter 
precipimus, quod omnes Comites, & Barones, & Milites, et Servientes, 
& univerſi liberi homines totius regni noſtri prædicti habcant & teneant 
| le 


> 4. 
Littl. &, 48. 
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a 


he like. 


Tillge. 


ſe ſemper in arms, et in equis, ut decet, et opottet, et quod fint ſemper - 
prompri & paratĩ ad ſervtium ſuum integrum nobis explendum & per- 
agendum, cum ſemper opus adfuerit, ſecundum quod nobis debent de 
feodis et tenementis ſuis de jure facere, &c. | 


L 


7 Lhe terare by Knight ſervice ( becauſe it was inffſfuted fo: the co. ibid. 5c. 
Guard and defence of the Commonwealth) was ſo mach favoured in b. 4. 
Law, that bet wirt the making of the Statutes of 4 H. 7. 17. and 27 
H. 8. 10. of Uſes, there might lie two wardſhips fo2 one and the ſame 
land, as it Ceſtny que uſe befoze the Statute of 27 H. 8. had died, his 
h:tr within age, the Lo2d ſhould have had the wardſhip of his heir by 
fozce of the Statute of 4 H,7; and if the feoff& had died, his heit with- 
in age, the Lo2v ſhout have has the warvſhip of his heir alſo, viz. by 
the courſe of the Common Law: And at the Common Law befoze 
the making of thoſe Statutes there might be two wardſhips tn re- 
ſpec of the ſame land, as if tenant by Knight ſervice hav made a afft 
in tail, the rematnver in fee, andt enant in tail hav made a feofment 
fn lee, and died, his heir within age, the Lo2d ſhonld have hav the ward⸗ 
chip of him, and il the feoffee had died, his heir within age, the L025 ( ibid, 9%; 
Would have allo hav the wardſhip of his heit, and of the land; fo like» 1. 
wiſe if tenant by Knfght ſervice make a gift in tail, and the donee ma. 
keth a feoffment in fee, and the donee dfeth, his heir within age, the 
donoꝛ ſhall have the wardſhip of him, becanſe he is his tenant in right : 
but if the feoffee dieth, his heir within age, the Lozd paramonne wall 
have the wardſhip of his heir, becauſe en fait he ts tenant to him, gc. 
And the Common Law did not remedy this inconvenſence_, becauſe 
that tenure was deemed ſerbiteable fo2 the Commonwealth. + Po 

9 Agriculture 62 Tillage is mach favoured , and of great eſteem, Co. ibid. 55. 
becanfe it is very pꝛofltable foꝛ the Commonwealth, concerning 
which the goodneſs of the habit is beit known by the pzivation ; Foy by 
la ping of lands, ufed in tilth, to paſture, fix main incon ventences doe 
daily encreaſe: 1. Jdleneſs, which is the yo pm and ground ol all Co. 1. 4. 39.2; 
miſthtefs: 2. Depopnlation and decay of Towns: 3. Musbandz p, in Tirrinfbams 
which is one of the greateſt Commodities of the Realm, ts decayed: e. 

4. Churches are veftroyed, and the ſervice of God neglected by vim- 
nutton of Church li vings, (as by decay of Tithes, c.) 3. Injury and 
wꝛong fs done to Patrons and Gods Pinifters : And 6. The defence 
of the land againſt foꝛein Enemies is enfeebled and impaired, the bo: 
dies of Pusbanvdmen being moꝛe ffrong and able; and pattent ot cold, 
heat, and hunger than of any other: from which Ancondentences ne⸗ 
cefſarfly follow theſe conſequences; 1. The diſpleaſute of Almighty 
God: 2, The ſubverſton of the Policy: and good government of the 
Realm; And all this appeareth in our books: And therefoze the 
Common Law gtveth arable land ( antiently called Hyde 64 Gaine ) 
the pzecedence befoze Peadows, Paſtures, Woods, Pines, oz any o⸗ 
ther ground whatſoever; And averia carucz (the beaſts ofthe Plough) 


have in ſome tales moꝛe pꝛivileges than other cattel, e. This imploy- 


ment was alſo of high e ſtimation amongft the antient Romans, in ſo 
much that the grave Senators themſelves would put their hand to the 
plougb, ac. If the L oꝛd will diſtrain averia carucæ, where there is a 
ſaffictent diſtrefs befides, the tenant may make reſcons, 


Co. Inſt. part 
1. 161,4. 1, 


O Fortunatos nimium, ſua ſi bona norunt, 
Agricolas, quibus ipſa procul diſcordibus armis, 
Fundit humo facilem victum juſtiſſi ma Tellus, 


Virg. in Georg, 


732 


Co. ibid. 99 
a. 2. 


Co. ibid. 127. 
D. 
Bract. lb. 6. 
fo, 6. 
Co. ibid, 130, 
a, 4 

| Co. ibid. 131. 
b. 2. 


b. 3 


Co, ibid, 133, 


a. 4. 


Co. ibid 149. 


a. 2. & Co, 


ibid. 149. b. 2. 


Cc. ibid, 132. 
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9 An Abbot oꝛ P2foz2, &. who holdeth lands by Knfght ſervice, al- Abbot. 
beit he ought not, in reſpec of his pꝛofeſsion, to ſerve in war in pꝛoper Prior. 
perſon, pet mull he find a ſufficient man, conveniently arrayed foz 
the wart, to ſupply his place; And it he can find none, then muff he 
pay Eſcuage, c. foꝛ his poſſeſsfon doth not pʒtvilege him, but that 
the Kings ſervice in his wart muſt be done, which belongeth to his te: 
nure, and concerneth both the honoz and ſafety of the Common- 
wealth. | | | 

10 The life and members of every ſabjec are under the ſafeguard 1 if and 
and p2otectfon ofthe King; foꝛ (as Bracton ſaith) Vita et membra ſunt Member. 
in poteſtare Regis; And herewithagreth a notable Reco2d, Paſch. 19 
E. 1. coram Rege, Rot. 36. No2tht. Vita & membra ſunc in manu Re- 
gis, to the end that they may ſerve the King and the Commonwealth. 
when occaſfon ſhall be offered: And therefoze it the Lozd mayhem 
his Uillein, the King ſhall puniſh him foz mapheming bis ſubjec, by Villein. 
fine, ranſom, and imp2iſonment , until the fine and ranſom be paid, 
becauſe he hath thereby diſabled him to do the King and Common- 
wealth ſervice. 

11 The P2otectfons Quia Profecturus (which concerns ſervices of Protefions, 
warr, as the Kings ſouldfer, ac.) and Quia Moraturns (which concerns 
wildom and connfel, as the Kings Ambaſſadoz o2 Peſſenger pro ne: 
gotiis regni) being fo2 the publique good of the Realm, pꝛivat mens 
actions and (utes muſt be then ſuſpended foz a conventent time; foz 
Jura publica anteferenda privatis, and again, Jura publics ex privatis 
promiſcue decidi non debent : And the cauſe of granting ſach potect: 
ons. mult be thcrein expꝛeſſed, to the end it may appear to the Court, 
that they are granted pro negotiis regni, et pro bono publico : And 
theſe pꝛotections are not allowable only foy men of fall age, but foz 
men within age, and fo2 women, as neceſſary attendants upon ths 
Camp, and that in thz& caſes, Quia Lotrix, ſeu Nutrix, ſeu Ob- 
ſtetrix. 

12 Treaſare is one of the chiefeft ſuppozts of a Commonwealth; Protection. 
Andtherefo:e the King ( who is the Head of the Commonwealth!) is 
reaglarly (bp his pzerogative) to be pzeferred in payment of his duty 
oz debt by his debto2 befoze any ſubject, albeit the Kings debt oz duty 
be the later; upon which ground it is, that the King may grant his 
debtoz a pꝛotedion cum clauſula volumus, to pzotec him from the ſutes 
and actions of other Creditozs : And the reaſon hereof is, foz that 
Theſaurus Regis eſt fundamentum belli & firmamentum pacis: But 
this Law is ſomewhat altered by the Statute of 25 E. 3. cap. 19. quod 
vide. Ik a Ponk be a farmer of the King, pielding a rent, he ſhall Monk 
have an adion concerning that farm, becauſe the Kings revenue is al⸗ | 
ſo the revenue of the Commonwealth, | 

13 By the Common Law the wife of the King of England is an I 
exempt perſon from the King, and is capable of lands oz tenements of Weer. 
the gilt of the King, as no other feme covert is, and is of ability and 
capacity (without the King) to grant and to take, to ſue and be ſued, 
as a feme ſole at the Common Law; koꝛ the wiſdom of the Law 
would not have the King ( whoſe continual care and ſtudp fs foꝛ the 
publique, & circa ardua regni) to be troubled and diſquieted with ſuch 
p2ivate and petty cauſes. 

14 If the tenant holdeth by fealtp and a buſhel of wheat, oz a pound S. rice. 
of Cumin, oꝛ pepper, oz the like, and the Lo2d purchaſeth part of the Tecnarr. 
land, there ſhall be an appoztfonment, as well as if the rent were in 
monep : yet it the rent were by one grain of wheat, one ſ&d of Cu⸗ 
min, one pepper Co2n, a hozſe, oꝛ any other intire ſervice, by purchaſe 
of part, the whole ſhould be extinct: Howbeft if ſuch an intire —_ 
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be pro bono publico, as night ſervice, Caſtle guard, Coznage, st. 
fot the defence of the Realm, oꝛ to repair a bꝛidge oz wap, to keep a 
Beacon, oz to keep the Kings Reco2ds; oz foꝛ avancement of Juſtfce 
and peace; as to aid the Sheriff, oꝛ to be Conſtable of England, albeit 
the Lo2d purchaſethpart, pct the intire ſervice remains. See Bruer: 
TONns caſe, Co. l. Ge 1. b. 4. & Jo. Talbots, | 8. 105. b. 4+. 


15 Jfa man make a Letter of Attozney to two, to do any act, ff Co. ibid. 18: 
one of them die, the ſur vivoꝛ ſhall not do it: but if a Venire facias be b. 2. 


awarded to four Coꝛoners, to impannel and return a Jurp, and one 
of them die, yet the other ſhall execute and return the ſame; becauſe it 
fs foꝛ the exetution of Juſtice, and (by conſequent) pro bono publico: 
ſo ff a charter of feoffment be made, and a Letter of Atto2nep to four 
oz th2& joyntly and ſeverally to deliver ſeiſin, two of them cannot 
make liberp, becauſe it is neither by them four oz thzee joyntly, noz 
by any of them ſeverallp : But if the Sheriff upon a Capias directed 
to him, make a warrant fo four oz th2& joyntly oz ſeverally to arreſt 
the defendant, two of them may arreſt him foz the reaſon afozeſafd, 
and foz the ſame reaſon ſuch an ad ſhall be mo2e favourably expound- 
ed, than a pꝛivate one; foz lura publica ex privato promiſcua decidi 
non debent, 6 | 


15 Jf there be two tenants in Common of a Panoz, to which watt Co. ibid. 200, 
and ſtray doth belong, a ſtray happens, they are tenants in Common 3. ;. c. 


thereof; And yet it one of them take the ſtray, the other hath no reme⸗ 
dy by adion, but to take it again; unleſs they have a pꝛeſcription to 
take ftrayes by turns: Mowbeit it there be two tenants in Common 
of a Dove-houſe, and the one wholly deſtroyes the flight; oꝛ of a fold- 
ing, and one diſturbs the other to-.erec hurdles; Jn theſe caſes an 
action of treſpaſs lyeth againſt the other, becauſe they are offences 
committed in pꝛejudice of the Commonwealth. Jf two ſeveral owners 
of houſes have a River in common between them, and the one cozrupts 
the River, the other ſhall have an action upon his caſe againſt his com- 
panfon : So ff. there be two tenants in Common oz Jointenants of an 
houſe o; Mill, and it fall into decay, and the one is willing to repair it, 
and the other will not, he that is willing ſhall have a wit de reparatio- 

ne facienda, and the v2it ſaith, Ad reparationem et ſuſtentationem e- 
juſaem domus teneantur, whereby it appearcth, that owners are fn ſach 

caſe. bound pro bono publico to maintain houſes and mills, which are 

to2 the habitation and uſe of men. 


17 Non-uſer of it ſelf without ſome ſpectal damage is no fo2fefture Co. ibid. 232. 


of Private offices, as the Keperſhipof Park oz the [Ke : But Nons * + 
uſer of Publique offices, wi ich concern the adminiſtration of Juſtice, 
oꝛ the Commonwealth is of it ſelf a cauſe of fozfeiture, 


18 Jn many caſes a tenant fo? life qz years map fell down timber Co ibid. 54, 
te make reparations, albeit he be not compellable thetennto, and ſhalt b. 


not be punfſhed foz the ſame in any acfon of waſte : As if an houſe be 
ruinous at the time ol thc leaſe made, if the leſſ& ſuffer the houſe to 
fall down, he is not puniſhable, fo he is not bound by Law to repair 
the houſe in that caſe ; and pet if he cut down timber upon the ground 
ſo letten, and repair it, he may well juſtiſie tt; And the reaſon is, fo 
that the Law doth favour the ſuppoꝛtation and maintenance of houſes 
which were oꝛdatned foꝛ the habſtation of Pankind, and are (by con. 
ſequent) beneficial tothe Commonwealth: And gherefoze if the leſſo; 
by his Covenant undertake to repair the houſe , yer the leſſee (if the 
leſſo2 doth it not) may with the timber growing upon the ground re- 
pair it, though he be not compellable thereunto: In like manner ff a 
man make a leaſe of an houſe and land without impeachment of waſte 
fo2 the houſe, yet map the lefſ& with the timber upon the ground re- 

Dſſll[ pafr 
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pair the houſe, though he may utterly waſte it if he will; and ſoit is in 
many other caſes fo2 the reaſon above alleged. 5 
| 19 Ik a man cxhibit articles to Juſtices of Peace againſt another, 
4 b- = dy; containing divers great abuſes and mildemeanoꝛs, to the intent to 
;. (4 3" have him bound to the good behaviour ; In this tale, the party accu: 
ſed ſhall not have foꝛ any matter contained in ſuch Articles any aaton 
upon the caſe : becauſe he hath purſued the oꝛdinarꝑ courſe of Juſtice 
in ſuch caſe pꝛovided: And if actions ſhall be permitted in ſach caſes, 
they who have juſt cauſe to complain would not dare to make ſach 
Co, ibid. si complaint, foz fear of infinite vexation. So tt a man had exhibited a 
A ch. Buck'0)* til in the Star · chamber againſt another, containing divers fcanda. 
1 þ- lous acculattons, albeit they were falſe, pet no action upon the caſe 
would lie fo2 them it they were examinable in that Court; becauſe the 
pꝛoceding was in a Courſe of Juſtice. whereunto the Law giveth ta⸗ 
vour, becauſe it tends to the good of the Commonwealth, See Dyer 
11 Eliz. 285. pl. 37. 1 
Co. l. a. 31. 22. 20 Jnantient time when a Lozd enfeoffed another ot arable land, TIIIge. 
in T:11,”47:5 to hold of him in Socage, viz, per ſervitium Socæ, the feoffœ ad manu- 
caſe, tenendum ſervitium Socx had Common in the waſts of the Loꝛd foz 
his neteſlarp Cattel, that gained and compoſſed the land; not only be: 
cauſe that liberty was tacite fmplyed in the feoffment , ( fo he could 
not plow and compaſs the land without cattel, and they could not live 
without paſture to ſuſtain them) but ſuch Common appendant was 
p2incipally given him foꝛ the maintenance 4 advancement of tillage, 
which is much regarded and favoured in Law, becauſe it is one of the 
chjefeſt ſuppoꝛts of the Commonwealth; ſo as ſuch Common appen- 
vant is of Common right, and began by operation of Law, and in fa: 
vour of tillage, and therefoze needs not pzeſcription (as ft was held in 
4 H. 6. & 22 fl. 6.) which it ought to have, ff it were againſt common 
right: Howbett it is only appendant to the antfent arable Hyde and 
Gaine, and onlp ſoꝛ hozſes and oxen to plow the land, and foz Cows 
and Sheep to manure it; And all this ſo2 the melioꝛation and av; 
vancement of tillage, as afozeſatd : And with this agrees 37 H. 6, 34. 
per tot, Cur. and 29 H. 8. 4. 
Co.1.4. 1245. . 21 Nofelony oꝛ murder can be committed without a felontous in- Non 9-0; 
* nb. veces tent and purpoſe, Nam ideo dicta eſt felonia, quia fieri debet ſelleo ani: . 
83 mo; And therefoze a Pad man cannot commit felony, becauſe he 
cannot have a felonſous intent: ſo likewiſe if a feme Non compos 
mentis kill her husband, it cannot be Petty treaſon: Howbeſt in ſome 
taſes Non compos mentis May commit high treaſon, as ff he kill oz 
offer to kill the King, that is high Treaſon ; Foz the King eſt Caput 
et ſalus Reipublicæ, & a capite bona valetudo tranſit in omnes, and foꝛ 
that canſe their perſons are ſo ſacred, that no man ought to 
offer them vtolence, and ik he do, he is Reus criminis Læſæ Mas 
jeſtatis. 
Oo g.. 22 The Inhabitants of a Town ( without any cuſtom) may make 5.1 1c. 
in ihe Chan Ozdinantes oz By. laws, foz the repatr ofthe Church, oz of an High: 
011-0 wap, oz any other ſuch thing, which fs generally foz the good of the 
Commonwealth, and fn ſuch caſe the greater part ſhall bind all with: 
out any cuſtom. Vide 44 E. 3. 19. Atſo Copozations map make 
' D2dinanceso2 Conttitutions (without cuſtom oꝛ the Kings charter) 
_ Foz things which c@hcern the Commonwealth, as reparations of the 
Church, common Bigh-waps oz the like. Vide 8. E,2, Afdiſe 413,21 a 
E. 4. 54. 11 H. 7. 13. 21 H. 7. 20, & 40. 3 
23 The Ac ofthe Common Councel of London foz bzinging of C o1fticution | 
Cloth to Blackweil- Mali to be ſearched, and the impoſition of a penny ] 
fo: tallage uyon every Cloth, were adjudged lawfall conſtitutions, be: 
cauſe 


Slander, 


1 Ges caſe. 
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cauſe +" beriefictal to the Commonwealth, and not foz any | 
; zivat pꝛofit. | 
conſtitut ion: P 24 In 37 Eliz. 1695, The Term being appointed to be kept at 1 5 
St. Aldons, a Confittutfon was made there fo2 the aſſeſsing of a ſum C cn 
of monep fo2 the pꝛeparing of Courts and other neceſſartes fo the . 
Term, and every Inhabitant was enjopned to pay his reſpective alſeſ- 
ment on pain of impꝛiſonment; Clerk an Alderman (who alſo conſen- 
ted to the aſſellment) refuſed to pay his pꝛopoꝛtton, and thereupon be⸗ 
ing impꝛiſoned by the Payo?, did bzing an Agtohn of falſe Impꝛiſon⸗ 
ment againſt the Payoꝛ. and had judgement to recover, becauſe the 
Conſtitution was againſt Magna Charta, cap, 29, Nullus liber homo 
impriſonetur, &t. Yowbeit if the Conſtitution had ben upon a pein of 
a reaſonable ſum of mbney, and diſtreſs oz adion of debt foꝛ the reco⸗ 
very tiereof, the Payoꝛ might ha ve juſtiſied the diſtreſs oz action; bes 
cauſe it was pro bono publico, that the Town ſhould make p2oviſion 
fo2 the Term, and the rather, fo2 that E. 6. who did fnco2po2ate them 
had granted them power to make Dzdinances : Albeit Cozpozations 
within time, «c, cannot have that pꝛivilege, but by Parliament, when 
it is pro commodo privato. See Co. l. 8. 1 27. b. | 
<— 25 When a Statute is made by Parliament fo2 the publique good Co. 17. 36.b. . 
Scarures not Bf the Realm, the King cannot give the penalty bz benefit thereof to in the caſes of 
nan:ferrable, anp ſubject, v2 give him power to diſpence with it, oz to make a wars Pcoal Sra- 
rant to the Gꝛeat Seal foꝛ licenſes fn ſuch caſe to be made; foz when 
a Statute is made pro bono publico, and the Kfitg (as the head of the 
Commonwealth, and the Fountain of. Juſtice and Berey ) is by all 
the Realm truffed with it; this confidence and truſt is ſo inſeparably 
annexcd to the Royal perſon of the King in ſo high a point of @ove» 
raignty, that he cannot ttansfetr it to the diſpoſition 02 =_ of any 
pꝛivate perſon, oz to any pʒivate uſe ; becauſe it is tommitted to the 
King by all his Subjetts fo2 the Common good, and if he might grant 
the — of one Ad, he may alſo grant the penalty bf two, and fo 
in infinitum. f | 
Dungerous 70. 26 The Cuſtom in London, that a Foꝛeiner ſhall not ſell by retafl, co, 1. g. 127. 
bare en was adjudged good, becauſe it was beneficial not only fo the Titt- b. 2. in the 
00 kope * zens, but likewiſe fo2 the whole Commonwealth; foz that it would calc of the 
p2event the cor:fiuence of people from all parts of the realm toLondon, yes _ 
which confluence might p2oduce 3. great inconvenientes: 1. Aripovs» © 
riſhment of all the good Towns in England: a. Depopulation of Towns 
in every Country: 3. Deſtruaton in the end ofall trades and trades · 
men in every part of the Realm: Beſives, it might be a means to in · 
creaſc the Peſttlence by reaſon of the mnltitude of people, and peſte⸗ 
ring the air, whereby it might pzove dangerons not only to the Sub 
ject, bat likewiſe to the King himſelf and the Gzeat Lo2ds who at- 
tend upon his ropal perſon : Again, if London ſhotild be to populous, 
it would b:come ungovernable by the agiſtracy of the City, and ff 
that City (which is ranquam Epitome totius reꝑni) ſhould not be well 
governed. ail the parts of the Realm would find the inconventence 
thercof , whereas when that City ſhall be well aoverned, all parts of 
the Commonwealth will be pzeſerved in better oꝛder: Laſtly, that 
City b:coming to popntous, it will not be ſubject to ſearch, tc. not on- 
ly in pꝛejndice of the City it ſelf , but likewiſe of the King and the 
whole Commonwealth, detauſe then fraud and deceit will encreafe in 
all Perchandiſe and things dendible. 
JI 27 Acco2d with ſatisfaction is a good plea in an Ejectione firmæ, Co. l. „ 78 3. 
ns Accord. toꝛ that is mixt with treſpaſs; and (indeed) in all adions, which ſap. 3. 2 be. 
5 poſe a cort to be done (where Capias and Exigent do lie) there an Ac- does calc. 
coꝛd is a god plea, becauſe it redeoms the body from impytſonment, ſo 
| ag 
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as men (being at liberty) may go about their buſineſs, which is god 
fo2 the Commonwealth. 
Co, I. 10. 108. 28 Ik there be Loꝛd and Tenant by Knfght ſervice , and the te- Tenure, 
b. 3: [05.145 nant gives the tenancy to two men, and to the heirs of their bodles, 
88 and they die having iſſue, their iſſae ſhall hold ſe verally by night fer: 
vice, becauſe it is fo2 the defence of the Loꝛd, and of the Realm, Vide 
ſupra 14. 
Co. l. Sag po An Oꝛdinance of a Cozpozation, that none ſhall exerciſe any Corporation 
AT 'p /wich trade there, unleſs he hath ſerved 7. years as an appꝛentice in the Ordinaace 
cad ſame, and ſhall alſo be app2oved by them to be skilfull therein, fs not 
god, becauſe againſt the Common Law, which reſtrained no man 
from exerciſing any trade, and alſo pꝛejudicial to the Commonwealth; 
fo that it puts a greater reſtraint upon Tradeſmen, than the Statute 
of 5 Eliz. doth oꝛdain, in as much as he ought alſo to be app2oved by 
them, which the Statute doth not en joyn: fo? if he be ignoꝛant of his 
trade, an action upon the caſe lyeth foꝛ his miſdoing; as it did alfo at 
the Common Law befoze the Statute; neither doth the Stat. reſtrain 
a Taploꝛ oz other Artificer retained to exerciſe his trade in a pꝛivate 
houſe. And the Statute ofthe 19 H. 7. ffrengthens not any D2vf- 
- nance againſt the Law o2 the Commonwealth, though allowed, as 
that Statute oꝛdains; the allowance only diſcharges the penalty of 
40 |, foʒ making D2dinances againſt the Kings pzerogative and the 
3 Commonwealth. : | 
oy 1 30 The Ring is bound by the Statute De donis, though not named, Statue bin. 
Coll. cafe, becauſe it is an Aa, which concerns the Commonwealth , and was ding the 
oꝛdained fo2 the pꝛeſervation of the poſſeſsfons of the Mobility, Gen · King. 
ry, and others; ſo the Statute of 13 Eliz. 10, made foz the pzeven: 
tion of long leaſes, and dilapidations of Colleges, Cathedꝛals, Mol- 
pitals, cc. doth bind the King, albeit not named, becauſe thoſe Cozpo⸗ 
rations were truſted with thett poſſeſsfons pro bono publico, t fo2 the 
| ufe of theCommonwealth, x foz the ſame reaſon that Ac hath in all ca- 
_ ſes had a benefical and favourable conffraction to the p2eventfon of all 
De. 1910. 75+ inventions and evaſtons, againſt the true Intention of the ſame Ac, 
Co. 1. x1. 86 31 One ok the Chiekeſt reaſons, why the Ponopoly of the fole ma. Monopolies 
2. 3. & b. in king and impoꝛting of Cards, and all other Panopoltes are pꝛohibited 
the caſe of by Law, is, fo2 that there gre thꝛee inſeparable incidents to every Po⸗ 
Monopolics, nopoly againſt the Commonwealth: z The pꝛice of the Commodity 
will be rafſed, foꝛ he who hath the ſole vendftion of any commodity, 
map and will make the pꝛice as he pleaſeth: And this wozd Monopo- 
lium fs compounded of theſe G2z&k woꝛds, irs and mauve, id eſt, 
cum unus ſolus aliquod genus mercaturz univerſum emit, pretium ad ſus 
um libitum ſtatuens; And the Poet ſaith, 


Omnia Caſtor emit, ſic fit ut omnia vendat. 


Alſo it appears by the w2fit of ad quod damnum (F. N. B. 222) that 

e very gift oz grant of the King hath this condition, either expꝛefly oz 

tacitly annexed unto it, Ita quod Patria per donationem iliam ma- 

gis ſolito non oneretur ſeu gravetur: And therefoze every grant made 

in grie vance oz pzejudice of the Subject is void, ( Vide 13 H, 4. 14.) 
The ſccond Incident to a Monopoly ts, that after the Ponopoly gran - 
ted, the Commodity is not made ſo good and merchantable, as it was 
befo2e; fo2 the Patente having the ſole trade, regards his pivate 
benefit only, and not the Commonwealth. 3. This tends to the im 
poveriſhment of divers artificers and others, who befo2e by the labour 
of their hands in their art oz trade did ſuſtain themſelves and their fa- 
milies in good condition, and having alſo by that means increaſed their 
ſubſtance, 
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be King. foꝛ the defence and ſafequard of the King and Commonwealth; and te vons caſe. 


ſubſtance, were fit and ready to ſerve the King, when need ſhould. re- 

quire; but by the grant of ſuch a Monopoly they are reduced to ſuch ne⸗ 

ceſsity, that ever after they are conſtrained to live fn idleneſs and 

beggarp, . | : . „ 
wonion & 32 Munttion (though unſerticeable) cannot be claimed as fees be« Co. 1, 11. 91. 
liesſuie of long ing to the Paſter of the D2vnance, becauſe thep were pzovived b.. The EA! 


therefoze albeit the King grant them to him, and then he dies, pet his 
executo2s ſhall not have them, but ſhall be accountable to the King foz 
them: And foz the ſame reaſon it is, that no officer of the King, oz all 
of them together, can ex officio, iſſue oꝛ diſpoſe of the Rings treaſare, 
although it be fo2 the hono2 and p2ofit of the King himſelf ; koz al⸗ 
though it be true, that it ts fo2 the honoz and benefit of the King . that 
god ſervice done unto him ſhould be rewarded, pet it ought to be re- 
warded by the King himſelf, oꝛ by his warrant, a no by other; becauſe 
the treafure of the King (being the ligament of Peace, the pꝛeſer ver 
of the Yonoz and Safety of the Realm, and the ſine ws of Warr, all * 
which do much concern the Commonwealth) is of ſo high an eſtima- 
tion in Law, fn reſpec of the neceſsity thereof, that the imbe zilling of 
treaſure trove, although it were not in the Kings Cheſts, was Trea⸗ 
ſon; And treaſure and other valuable chattels are ſo neceſſary and in · 
tident to the Crown foz the reaſons afozeſatd, that in the Kings caſe 
they ſhall go with the Crown to the ſucceſſoꝛ, and not to the executozs, 
as fn caſe of a common perſon, as appears in 7 H. 4. 43, & 44. 0 
Eſcape, 33 Albeit the Statute of 1 R. 2. 12. be penal, and gives an adfon pl. Co. 56.5. 
w_— by of debt only againſt the Warden of the Fle&t, yet is extended by e: Pars caſe. 
equity. quity againf all other perſons, who have the Cuſtody of pꝛiſoners in 
execution, becauſe it is god fo the Commonwealth; foz although it 
is penal againſt the Warden, pet being alſo extended againſt all o- 
thers ſo chargeable with pꝛiſoners, it fs beneficial to the Common 
wealth; And (indeed) everp Statate is penal againſt ſome man: but 
iu as muchas the taking of it by equity is mo2e beneficial than pꝛe ju; 
dictal to the greater number of men, and ſo (by conſequent ) to the 
Commonwealth, it is god reaſon, that it ſhould be by the Rules of 
Law extended by equity: Solfkewiſe the Statute of Circumſpecte a: | 
gatis in 13 E. 1. is, viz. agatis de negotiis tangentibus E. pl. Go. 5. b. in 
piſcopum Norwicenſem & ejus Clerum, and pet it is extended to all o · „ inbiſu and 
ther Biſhops; Likewiſe the Statute of 9 E. 3. cap. 5. which oz dains, 1405 ou 
that the executoz, who comes in firſt by diltreſs, ſhall anſwer, is exten. 4 * 
ded by equity to Admininiſtratoꝛs: Alſo the Statute of Weſtm. 2. Stat. of 33 
cap. 3. 13 E. 1. which gives a Cui in vita upon a recovery by default, H. 3 9. „ 
is extended by equity to a Cui ante Divortium ; And the Statute of pictenced ti. 
Marlbridge,cap, 6- which makes mention only de hiis qui primogeni- 10 — 
tos ſuos infra ætatem exiſtentes feoffare ſolent, and vet it his firſt ſon , * 
die, and he enfeoff his ſecond ſon, who is his heir, this is within the e · 
quit of that Statute, oꝛ ił he le vy a fine to him, which is a matter of | ; 
Reco2d, that, is alſo within the equity of the ſame Statate , and pet 
the Statute ſpeaks only of a feoffment : But regularly all Statutes, 
which are fo2 the advancement of Juſtice, oz beneficial to the Com- 
| monwealth, are extendible by equity. - Eo” 
Torts juſtifia- 34 In ſome caſes a man map juſliſie to do a w2ong, which fends to Des aa 
1 the good of the Commonwealth, as in time of warr a man map juſtf- 4 2 fl. 2. 
fic to make Bulwarks in another mans ſoyl without licenſe ; So map - 
he juſtiſle to pull down an houſe that is on fire , foz the ſafeguard of 
the neighbouring-houſes : alſo if the Sheriff purſue a felon to an houſe, 
be may juſtifie to bʒeak open the houſe doꝛ to take him; foz all theſe 
and the like ſound to the god of the Commonwealth. „ 
Tittt 35 N 
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Co. Inſt. par; 35 Jf a Cattle that is uled foꝛ the neceſſary defence of the Realm, Coparcenets 
1. 165. . 6. deſcend to two oꝛ moꝛe Coparceners, this Calfle might be divided by 

Chambers and Roms, as other houſes be, but pet fo? that it is pro 

bono publico, & pro defenſione Regni, it ſhall not be divided , propter 

jus gladii dividi non poteſt ( Fleta l. 5. cap, 9.) And another ſaith, 

(Britton 186, 187.) Pur le droit del eſpee, que ne ſouffree diviſion, en 

aventure que la force del Realm ne deſaille pas tant: But Caſtles of 

habitat ion fo2 pꝛivate uſe, that are not foz the neceſſary defence of the 

Realm, map be parted amongſt Coparceners as well as other houſes, 

and wives may be thereof alſo endowed, as befoze hath been ſafo, 

ſupra 2. 
Co. Inſt. pars 45 Jn King Alfreds time Knights fees deſcended to the eldeft ſon; Kn be 
1.14.9 flop that bydivifion of them between Pales the defence of the Realm vice” ©" 

might be weakned ; but in thoſe dayes Socage-fee was divided be. Socage. 

tween the heirs male, and there with agreeth Glanvile, (lib. 7. cap, 1. 

& 3. Cum quis hæreditatem habens moriatur, fi plares reliquerit filios, 

tunc diſtinguitur, utrum ille fuerit Miles, ſive per feodum militare tenens, 

aut liber Sockmannus, quia ſi miles fuerit aut per militiam tenens, tunc 

ſecundum jus regni Angliæ primogenitus filius patri ſuccedit in toto, &c. 

ſi vero fuerit liber Sockmannus, tunc quidem dividetur hæreditas inter 

omnes filios, &c. 


o 
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Co. Inſt. pars 1 It an Alien take aleaſe fo2 years of Lands, Meadows, vc. 02 Alen. 
(l̃. being no Perchant) taketh a leaſe foz pears of an houſe foz habſtatf- Trade, 
on, upon office found, the King ſhall have them; foz albeit he be ca- 
pable to take ſuch a leaſe, oz lands, ments, oz hereditaments to 
him and his heirs, yet upon office found, the King ſhall have them by 
his pzerogative : Yowbeſt he being a Perchant, may take a Leaſe 
fo2 pears of an houſe foz habitation, as incident to Commercery , fo 
without habitation he cannot merchandiſe. oz trade; But ff he be no 
Serchant, 02 being a Merchant depart the Realm, the King ſhall 
have the Leaſe ; oz it he die poſſeſſed thereof, neither his exccuto2s 
02 adminiſtratoꝛs ſhall have it, but the King ; fo he had it only foꝛ 
habitation, as neceflary to his trade oz traſſique, unto which the Com 
Col ibid. 129 Mon Law giveth much favour, 
1 vx 2 Analtenenemy ſhall not maintain any action real, perſonal, oz FT "wg 
' mixt, donec terræ fuerint communes: Yowbett (in favour of trade) an a&ivn;, 
alien in league map maintain perſonal actions; becauſe ſuch an Alien 
map trade and traffique, buy and ſell ; And there oze he maſt of ne- 
ceſsity be of ability to have perſonal adions oꝛ being condemned in an 
inko mation, he map have a wꝛit of Error to relie ve himſelf; but he 
cannot have either real oz mixt actions, 
Co. ibid, 172. 3 Regularly, a Receiver (upon his accompt) ſhall not be allowed Merchants 
i his expences and charges, pet in ſome caſe in an action of accompt a: accom. 
gainſt one as Receptor denariorum, he ſhall have allowance of his ex: 
pences and charges, and alſo ſhall accompt foꝛ the p2oftit he received, 
o2 might reaſonably receive; And this was pzovided by Law in ta bour 
ol Merchants, and foz adbancement of trade aud traffigque ; As it two 
Joint Perchants occupy thefr ſtock, goods, and merchandfze in com: 
mon to their common p2ofit, one of them naming himſelf a Perchant, 
ſhall have an accompt againſt the other, naming him alſo a Perchant, 
and ſhall charge him as Receptor denariorum ipſius B, ex quacunque 
cauſa & contractu ad communem utilitatem ipſorum A. & B proveni- 
entium, ſicut per legem Mercatoriam rationabiliter monſtrare poterit. 
4 Sur⸗ 
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4 Sur vivoꝛ ſhip holdeth not bet wirt two Joint-merchants; foz the Co. ibid. 182. 
wares, merchandizes, debts, o2 duties, which they have as Joint⸗mer ⸗ *- 
chants, oꝛ Parceners, ſhall not ſarvive, bat ſhall go to the executo2s, 
of him that deceaſeth ; And this is per legem Mercatoriam, which is 
part of the Lawsof this Realm, foꝛ the advancement and continu- 
ance of Commerce and trade, which is pro bono publico; foz the 
Rule is, that Jus accreſcendi inter mercatores pro beneficio commercii 
locum non habet. | | 

One of the chiefel reaſons, why a Condition not to alien, annexs Co. ibid. 273. 
ed to a feoffment, deviſe, oꝛ gift of lands 02 goods, is vold, is, foz that . 2. 
it is flatly againſt trade and traffique, bargaining and contracting, be- 
twen man and man. Vide infra 9. | | 

6 Trin. 44 Eliz. The grant of the ſole making of Playing Cards Co. I. 8. 12. 
was ad judged void, becauſe it reſtrained trade and traffigue, which are 2- 3- the caſe 
the very life of every Commonwealth, and pꝛincipaly of an Jfland: * London. 
There is the ſame reaſon of all other Ponopolies. Vide Co, I. 11. 
87. | 
7 In favont of trade and traffigue, the Law giveth the king pow: ©, ibid. 
er by his p2crogative to erect Guildam Mercatoriam, viz, a Ftaterni⸗ "TED 
ty, Society, 02 Incoꝛpoꝛation of Perchants, to the end that god 02der 
and gobernment may be by them obſerved, foz the increaſe and ad- 
vancement of Perchanviſing and trade, and not (02 the hindzance and 
diminutfton thereof, k. | 

8 At the Common Law none could be pꝛohibited to wozk fn any Co. l 1. ;;. b 
lawfnli trade, foz the Law abhozrs Jdleneſs the Pother of all mil. 4. The Tay- ; 
chief, Ocium omnium vitiorum mater, and pꝛincipally in young people, lors cf 7p/wics 
who ought in their yonth (which is their ſ&d-time ) to learn lawful 
ſciences and trades, which are foꝛ the adbancement of traffique, am 
p2ofitable to the Commonwealth, and thereof they ought to reap the 
fruit in their old age, Foꝛ Jeuneſſe Oiſenſe, Vieilleſſe difettenle : 
Ano therefo2e the Law deteſts Monopolfes , which pz ohibit the erer 
ciſe of lawful trades; And this appears in 2 H. 5. b. where a | 
was bound, that he ſhould not uſe the Dpers trade by the ſpace of two - 
pears, qnd there Hall held, that the obligation was againſt the Com- 
mon Law; and added farther, Per dien ſi le plaintife ſuit icy, il iroit 
al priſon, tanque il feroit fine al Roy. . | 

9 Wcfo:e the Statute of 22 H. 8. 36. it ſeems to be the better opf- Dyer 32. 28 
nfon, that tenant in tail by a fine might have barred his heir, albeit the & 29 fl. 3. 
reverſion were in the Bing; becauſe the Law al ways disfavours re- T5 
ſtraint of alienation in p2ejudice of trade and trafſique. Vide ſu- 


pra. 5. 


* 
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1 A man ſhall be tenant by the Curteſie of an honſe, that fs Caput Co. Inſt. pars 
Baroniæ, 02 Comitatus, becauſe ſoft may be till pzeſerved intire ; but 1. 30. b. 2. 
ft appeareth by 4 H. 3. that a woman ſhall not be endowed thereof, be. 
cauſc fn ſuch caſe it ſhould be ſevered, which the Law will not permit, 
foz that the Law reſpecteth Yonoz and Dzder. Vide Title Dower 
180. # 
2 Among the caſes where the Uillein Call be pꝛivileged from Co. ibid. 137. 
the ſefſure of the Lozd, albeit he be not abſolutelp enfranchiſed , this b. 3+ 
is one, viz, Ratione dignitatis, as if the Ufllefn be made a Knight, the 
Loꝛd cannot ſeiſe him, Vile Britton 79. | 
3 A Per of the Realm, oꝛ Lozd ot Parliament (as a Baron,Ufſ- Co. ibid. 156. 
count, Earl, Parqueſs, 02 Duke) in reſpect of Ponoz and Nobility *: 3: 
are 
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ate not to be ſwo2n on Juries, and if neither party will challenge bim, 
he map challenge himſelf ; foꝛ by Magna Carta ft is pꝛobided, Quoa 
nec ſuper eum ibimus, nec ſuper eum mitt emus, niſi per legale judicium 

. . parium ſuorum, aut per legem terrz: Now in reference to JHonoz and 
DO ꝛder the Common Law hath divided all the Subjeas into Loꝛds of 
Parliament, and into the Commons of the Realm: The Peers of 
the Realm are divided into Barons, Uiſcounts, Carls, Marqueſſeg, 
and Dukes; And the Commons are divided into Knights, Eſquires, 
Gentlemen, Citizens, Yeomen, and Burgeſſes, and fn jndgement of 
Law, any of the ſaid degrees of Nobtlity are Peers to another: Ag ff 
an Earl, Parqueſs, 02 Duke be to be tried ſoꝛ Mreaſon oz Felony, a 
Baron, oz any other degree of Mobility is his Beer: In like manner 
a Anight, Eſquire, xc. ſhall be tried per pares, and that is by any ofthe 
Commons, as Gentlemen, Cittzens, Peomen, oz Burgcſſes, ſo as 
when any of the Commons is to have a trial. either at the Rings ſufe, 
oz between party and party, in ſuch caſe a Peer of the Realm hall 
not be impannelled. 5 5 
Co. ibid. 165. 4 Concerning Inheritances of Yonoz and Dfgnity there is an an - Noble women 
A. 3. tient Bok-caſe in 23 H. 3. Tit. Partition 18. fn theſe wozds ; Note, Coparceners. 
if the Earldom of Chefter deſcend to Coparceners, ft ſhall be dfvives 
between them, as well as other lands, and the eldeſt ſhall not have 
this Seigntozy and Earlvom intire to her ſelf; Quod Nota, ad» 
judged per totam Curiam. By this it appeareth, that the Caridom 
(viz, the poſſeſsfons of the Caridom) ſhall be divided, and that where 
there be moꝛe daughters than one, the eldeſt ſhall not have the dignity 
and power of the Earl, that is, to be a Counteſs ; but in ſuch caſe the 
King, who fs the Soveraign of Hono2 and Dignttp, map fo2 the un- 
certainty conferr the Dignity upon which of the daughters he pleaſe; 
And this hath been the uſage ſince the Conqueſt, as is ſatd ( Vide 3 H. 
3+ tit. Preſcription,) Yowbctt if an Carl, that hath bis dignitp to him 
and his hetrs, dieth having iſſue one daughter, the dignitp ſhall deſcend 
to the daughter and her poſterity; fo2 there is no incertaintx: And 
this appeareth by many pꝛeſtdents, and by a late Judgement given 
in Sampſon Leonards caſe, who maried with Margaret, the only ſiſtet 
and heir of Gregory Fines Loꝛd Dacre of the South, and in the caſe of 
William Lozd Ros. Yowbcit, there is a difference between a dignt⸗ 
tp oꝛ name of Nobility, and an office of Yonoz : foz ff a man hold a 
Panoz of the King to be Conſtable of England, and die, having iſſue 
two daughters, and the eldeſt daughter taketh husband, he ſhall exe- 
cute the office ſolely, and befoꝛe Parſage it ſhall be exerciſed by ſome 
ſufficient Deputy, and all this was reſolved by all the Judges of Eng- 
land in the Duke of Backinghams caſe, 11 Eliz Dyer 285. But the 
Dignity of the Crown of Eogland was (without all queſtion) deſcene 
dible to the Eldeſt daughter alone, and to her poſterity; and ſo it hath 
been (25 H. 8, cap. 22.) declared by Ad of Parliament: foꝛ Regnum 
non eſt divifibile, and ſo like wiſe was the deſcent of Troy, as appears 
by Virg. Xneid, 1. 


Prereres Zceptrum Ilione, quod geſſerat olim 
Maxima natarum Priami — 


5 Judges in their reſolutfons ought to have a ſpecial care, that the Go d uſes. 
4. in Ports honoꝛ of the Law be not pꝛe iudiced noꝛ any wap blemiſhed: And ther⸗ 
foze inporters caſe in the 1. Rep.one of the reaſons, why good 4x charita« 
ble uſes ought not to be expounded to be within the Statute of 23 H. 
8. cap. 10. was, becauſe it would be diſhonourable to the Law of the 
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ple to gibe lands to good and charitable uſes; And it that oꝛ any other 
Statute ſhould be made directly againſt the Law or God, as if it Dec & Stud. 
ſhould be oz danted, that none would give Alms to any, in what nete. 25: 
ſity ſo: ver they were, 02 the like, the Judges (in point of Bonoz to | 
the Law) ought to adjudos fuch a Statute void. | 

6 Jn a ſetled ſtate of Government, ff an injury be offered, the par- 1 
ty grie ved ought not to revenge himſelf by the odious Courſe of 1tbel- 5 38 Sch . 
ling, oz oth: rwiſe: but onght to make complaint thereof to the Magi: c .ſcs ot Libels 
ftrate in an oꝛdinary Courſe of Law. | 

7 It hath been alwayes the gravity of the antient Sages of the 016 6.8. 5 ic 
Lay to conſtrue the Kings grants beneficially foz dis Honoz, and the 2% . . 
reliet ot᷑ the Subject, and not to make any ſtrict oz literal conftracion ** 2 8 
in ſubverſion thereof: And therefo2e E. 3. being Lozd, an Abbot Pewleys caſe, 
Meſne, and the Tenant attafnted of Treaſon, the King grants to 1, 
M. to be held of us, and other chief Loꝛds of the fee, by the ſervices, 
tc. In this caſe the Peſnalty was adjudged to be revived ; faz that 
the woꝛds were ſuffictent to create a tenure in the Meſne , as it was 
befoze the Treaſon ; becauſe that ſeemed to be the Kings intention, 
and was alſo conſonant to eguity, viz, that the Meſne who offended 
not, ſhould not loſe his ſervices ; And therefo2e in ſach caſe the grant 
ſhall be taken beneficially fo2 the Honoꝛ of the Bing, and fo? the relief 
of the Meſae; neither pet can the woꝛds Tenendum, &c, have any 
ther reaſonable conſtrudion. hin: $8 | 

$ The perſon of one, who is in Law a Counteſs by marfage, oz by Co. l. 6. 52. b 3. 
deſcent, fs not to be arreſted foꝛ debt o2 tre paſs: foꝛ albeit (fn reſpect Te Countess 
of her ſex) che cannot ſit in Parliament, yet is the a Per of the realm, „ K. 3. 
and ſhall be tried by her Peers, as appears by the Statute of 20 H. 6. 
9. which was but a declaration of the Common Law : And there are 
two reaſons whp her perſon ſhall not be arreſted in ſuch caſes +: the 
one, in reſpec ot her dignity; and the other in reſpec that the Law 
pꝛeſumes, that ſhe hath ſufffctent lands and tenements , in which the 
map be diſtrafned : Thete is the ſame reaſon fo2 a Lv2d, that is a 
Peer of Parliament, | 

9 To pꝛelerve the ane and Safety, and god ozder in the Co. 1. 7. 6. b. 


Government of the Commmwealth, the Dath of Allegtance was fy- 3 in calvias 
vented and enjoyned (as it t atd in Lamb, 13 5,1 36.) by King Arthur ©: 

to be taken in Folkmotes, nobralled Turns and Leets: Hujus legis au- 

thoritate expulit Arthurus Rex Saracenos et inimicos a Regno, &c, Et 

hujus legis authoritate Echeldredus Rex uno et codem die per univerſum 

regnum Danos occidit. 

10 Homage and Fealty, were at firff oꝛdained fo; the p2eſervatf- Co. 1, 10. 108. 
on of oꝛder in the Common wealth, and being ſervicces of fidelity do b. 2 in Han- 
require multiplitatton; And therefo2e if a man ſeiled of two -acres, /? Heldt 
the one, at the Common Law,and the other in Bozough Engliſh, and 
make a gilt in tail of both, and the done having ilſue two ſons dies, 
both the ſons ſhail make fealty; There is the ſame Lawalſo of Yo- 
mage, u hethet it be reſerved by the party. o2 created by the Law: ſo 
like wile if the donoꝛ die having two (ſons, both the C os ſhall have ho⸗ 
mage and fealty, 

11 In a wꝛit de Cautione admittenda theſe Wp2ds, De gratia noſtra 
ſoecciali, are not woꝛds of neceſstty, but of fo2m only, foz the Honoꝛ of F. N. B. 66. a. 
the Bing; foꝛ he ought ok right to make reſtitution of the gods of the 
Clerk, befoꝛe ſeiſed by the Sheriff. | 

12 Fox the betterp2eſerving of oꝛder in the Commonwealth,ff any  , 1 
contempt 02 diſturbance be committed in any Court of reco2d, the in G, her 
Law giveth the Judge o2 Judges thereof power to fmpoſe upon the caſe. 
offenders a reaſonable fine; And this holds not only foz the Supert- 

Ununuy our 
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our Courts at Weſtm. but like wie foʒ all infertour Courts, which 
are of Retoꝛd; And therefoze in a Lt (being a Court fol Recozd, 
and the Steward Judge there) if any contempt oz diſturbantce to the 
Coart be committed befoꝛe the Steward there, he may impoſe a rea: 
ſonable fine upon the offenvozs ; as if the Bailiff there refuſe to exe⸗ 
cute his.office , the Steward may aſſeſs upon him a reaſonable fine , 
and with this agrees 7 H. 6. 12. b. So if a Tithingman refafe to make 
pzeſentment in a & eet, the Steward may impoſe a reaſonable fine up: 
on him, as it was held 10 H. 6. fo. 7. Allo if one of the Jury in a Let 
depart without giving up his verdict he ſhall be fined by the Steward, 
= as appears in the book of Enrries, fol. 149. Et ſie de ſimilibus. 

Dyer 107. 12 When a peer of the Realm is party to a ſute, there ought to be Challenge, 
b, 27. one Knight at leaſt impanne led ofthe Jury, otherwfſe it is a good 

Chalenge ko the Peer. 4 
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Co. [ot bas x No Subject can bulld a Caſtle oz houſe of Erength imbattelley, pose, 
1 xc, 03 other foꝛtreſs defenſible , without the Kings licenſe, fo2 the 
danger which might enſue fn diſturbance of the peace and quict of the 
Realm, it every one at his pleaſure might do the like. 
Co. ibid. 72, 2 Albeit Efcnage intertain was due by tenure yet becauſe the afſef. E ſcuage. 
=" ment concerned ſo many and ſo great anumber of the Subjects of the 
Realm, leſt it might diſturb the publique quiet thereof, ft could not be 
alleſſed by the King, oꝛ any other, but by the Parliament onlp. 
Eo. ibid. 135 3 Britton treating of an Cſſoin bepond the Grecian Mea ( amongſt None (hull 
b. 3. other things) ſafth thus, Nul grand Seignior ne Chiyalier de noſtre beyond &a. 
Realm ne doit prender chemin ſans noſtre conge, car iſfint poet le realm 
remainer diſgarny de fort gente, becauſe if many others thoald vo the 
like, and by that means the Realm be left unfurnfſhed of able and 
powerfull men to ſerve the Ring, that might tend much to the diſtur · 
bance of the publique quiet thereof, Vide ſupra 198, 35. & infra 16, 
& Max. 78, 27, & Dyer 128. pl. 61, 
Co. ibid. 246. 4 Regularly, no \acheſs ſhall be adjudged in an Jnfant within the Inken. 
«1, age ot 21 pears; pet the Publique Repoſe of the Realm, concerning 
mens freeholvs and inheritances, ſhall be p;eferred befoze the p2tvt- 
lege of Jnfancy, in cafe of a fine, when the five pears begin in the time 
of the Anceſtoz. Vide Pl. Co. 372. 9 
Co. id l. 318. 5 The diſſeiſee, 02 any other that hath a right only by his releaſe oz Releaſe. 
% yo confirmation, cannot make any diſcontinuance , becauſe nothing can Feofment. 
- _ paſs thereby, but that which may lawfully paſs : But otherwiſe it is 
of a feoffment, in rgſpect of the livery of ſeiſin, foꝛ that it is the moſt 
ſolemn and — — in the Country, and to be maintained 
koꝛ the Common quiet and repoſe of the Commonwealth, 
Co. ibi 361. 6 Ik à judgement be given againſt a tenant in tail upon a fafnt oꝛ Common te- 
„ ee kalte actfon, and fenant in tail dis befo2e execution, no execution can be cen. 
5). le) Late. ſued againſt the iſſue in tail: But if in a Common Recovery judge- 
ment be had againſt tenant in tail, where he voucheth,q hath judgment 
to recover over in value, al beit the tenant in tail dieth befo ze executi⸗ 
on, vet the Recoveroꝛ Wall execute the judgement againſt the iſſue in 
tail, not only fa reſpec of the intended recompence, but likewfſe fo2 
that it being the Common aſſurance of the Realm, is much favoured 
; in Law foz the publique quiet and repoſe of the Commonwealth. 
Co. ibid. 161. 7 Incloſer is adjudged in Lawa diſſeiſin of the rent, becauſe the Incloſer. 
P- Loꝛd cannot juſfifle to bꝛeak open the gates, oz bꝛeak down the Jn: 
cloſures to take a diſtreſs, koz that would be in — 
0 
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of the publique peace and quiet of the Commonwealth, | 
Exchequer 8 The Judges in general caſes have great teſped and confideratt- Co J. 2. 17.00 
Seals on, that thefr judgement may not impeach o2 p2ejudice a multitude k 2 cale 

f people againſt anttent and common appzobation ; and therefoze in 
Lanes caſe in the 2 Rep. a leaſe under the Exchequer ſeal was adj:tdg- 
ed good, albeit by the Common law no grant of any land by the King 
is avaiiable oz pleavable, but under the Great Seal, pet the antfent 
aſage of that Coart m8kes ſuch teaſes to be good and available in 
in Law; Fo? ff ſuch leaſes ſhould not be good, great miſchief wouls 
enfue thereupon, betauſe an infinite number of teaſes and grants un · 
det the Exchequer Seal would de ſafd to be vold, and as gra a nm. 
ber of grants of re derſtons expectant upon ſuch leaſes would be doid 
allo, foz if the Bing grant a reverſion, where he hath a poſſeſsfon , 
his grant is void: And therefo2e, left their judgement in that cale 
might vilkarb the publique repoſe of the Commonwealth, leaſes un · 

vet tbe Exchequer Seal were adjudged good and available in Law, 

as afo2eſaid, &. £ | 

Common al- 9 In Common Recoveries, and other common affarances' it Co. 1.2. 75. a: 

ances. would be a thing too perilous to make any conſtruction againft the ge: 3. in — Lo. 

f neral alowante thereof, ſoꝛ thereupon would ariſe infinite contenti ·- A cal. 
ons. quarrels and ſutes, which would be inconventent, and ffrr 
trouble and difqutet in the Commonwealth, whereas the end of th 

| Law is to ſettle and effabliſh repoſe and tranquillity betwfrt man and 

1 man concerning their pollefsfons, . 

2 lupriſonment 10 The body of the vefendant was not liable to the execution foz 8 

q debt at the Common Law, Vide 13 H. 4. 1. But the Common in 5 r. 

92 Law, which is tho pꝛeſer ver of the Common peace of the land, at. 

4 ho1s all fozce as the Capital enemp thereof; And therefoze againft 
ſuch as commit any fozce, the Common Law ſubſecxs their bodies to 
Ampꝛiſonment, ( which is the higheſt execution, and whereby he loſeth 

— tiberty untill he hath agreed with the party, and made fins to the 

; King. : N | 

J Fl News. t The Statutes of Weſtm; 1. cap. 33. and of 2 R. 2. cap,5. which Co. J. 4. 13. 

| p20hibit falſe and ſcandalons ne tus. whereby debate might ariſe be. com of 


Slander, 


tween the Loꝛds and Commons in diſfarbance of the peace and quiet 
of the Commonwealth, ſeem fv be but declaratfons of the Common 
Law; fo2 (doubtleſs) that offence was puntſhable at the Common 
Law befoze the making of thoſe Statutes, becauſe it was p2ejndict- 
al to the peace and repoſe of the Commonwealth, and might be a 
canſe to ratle Sedition in the Realm; As the Poets deſcribes it. 


Ac veluti magno in populo cum ſzpe coorta eſt 
Seditio, ſævitqʒ animis ignobile vuſgus, 
Jamque faces & ſaxa volant, furor arma miniſtrat. 


In which tumults another Poet ſaith, 
Non novit medium ruſtica progenies. 


Murder. 1 2 It upon an Affray made, the Conſtable and others in his afsiff- Co. 1.4. 40. b. 
Conſtable, amce tome to ſuppꝛels the Aﬀeray, and to keep the peace, and fn doing 4 ——_ 
their office the Conffable oꝛ any of his aſsiftants are flain,thisis mur- <2 C0. 
ver fn Law, albeit the Purderer did not know the party that was 23 4 5 
flafn, and a lthonch the affray was ſudden; becauſe the Conffable »:ac4athes + 
and his aſsiftants come by anthozity of Law to keep the peace, and ac. 
to pzevent the danger that might enſue by the breach thereof; and 
therefoze the Law adjudgeth it Purder, and that the Purderer — 
ma 
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malice prepenſe, becauſe he oppoſed himſeif againſt the juſtice and 
publique repols ot the Commonwealth: So if a Sheriff oꝛ any of his 
Batliffs 02 other Olficers be flain in the execution of a pꝛoteſs of 
Co. 1. 5.71.b, Law, 92 in doing their office, it is Murder: There is the ſame Law 


Guns, 


in Saint-lobns alſo of a Watchman, that is flatn in doing his office: Upon the ſame 
calc, reaſon it is, that the generalty of the Statuteof the 33 H. 8. 6, pꝛo⸗ 
bivits not Sheriffs and their officers to carry about them (in executt. 
on of Juſtice, and in oꝛder to the peace and quiet ot the Realm) the 


weapons therein foꝛhidden. pats 78 
Co. I. 5.91 b. 1 Jn oꝛdet to the general peate and quiet of the Commonwealth man: houle 
x in snes gherp mans houſe is to him as his Caſtie and Foztreſs, as well fo: Cette. 
caſe, defence againft injury and violence. as fo2 his repoſe, And albeit the 
lite of a man is a pꝛecious thing, and much favoured in the.eye of the 
ai, ſo as albeit one man kill another in his own defence, oꝛ per in: 
fortunizm; without any intent, pet the Law adjudgeth that felony,and 
thereby he ſhall fozfeit all his gods and chattels, fo2 the great regard 
that the Law hath to the life of a man: Yowbeit, if Thieves aſſault 
a mans houſe to robb 02 murther him, and the owner oꝛ his ſervants 
kill any of the Thie ves in defence ofhimſelf and his houſe, this is not 
felony, neither ſhal he loſe any thing thereby; And with this agres 
E. 3. Tit. Corone 303. & 305. & 26 Aſſ. pl. 23. 0 like wiſe it is 
eld in 21 H. 7. 39. that a man map juſtifieto aſſemble bis friends 
and neighbours to dafend his houſe againſt violence, but not to go with 
him to the Market oꝛ elſewhere to guard himſelf from violence: And 
all this to eſtabliſh quiet and tranquillity in the Commonwealth, 
Co. I. 5. 125. 14 Every X ibell (which is called famoſus Libellus, ſeu inſamatoria 
2.2. in e ſcriptura) is made eithet againſt a pivat man, oz againſt a Pagt- 
caſes of Libels ate, 02 publique perlon: if it be made againſt a pꝛtbat perſon, it de- 
ſerves a ſevere puniſhment, lo albeit the Libel be only made againſt 
one, pet it invites all of the ſame familp,kinred, oz ſociety to revenge, 
and ſo tends (by conſequence) toquarrels and diſturbance of the peace 
and quiet of the Commonwealth, and map be the cauſe of effaſton of 
blond, and of great inconventence: I it be againſt a Pagiſtrate oꝛ o- 
ther publique perſon, that is pet à greater offence, fo this concerns not 
only the bꝛeach of the peace, but the ſcandal of Government; becauſe 
what greater ſcandal can there be to Government, than to have co3- 
rupt and-wicked Pagiſtrates to be ſubſtituted by the King to govern 
bis Subjects under him e Neither can there be greater imputation |to 
the State, than to permit ſuch coꝛtupt men to ſit in the ſacred' ſeat of 
Juſtice, and to have any medling fn oꝛ concerning the adminiſtration 
ol Juffice, which conceit being firt in the minds of the people, may be 
a cauſe of tumults and ſedition, to the great diſturbance of the quiet 
and repoſe of the Commanwealth, | | 
15 Albeit Juſtices of Peace have not expꝛeſs authozfty giben them 
by their Commiſsion to take recognizance foz the keeping of the 
pr ace, yet the Law gives them thercby that power ex congruo, in oʒdet 
to the publique quiet of the Commonwealth, fo2 that they are thereby 
Conil ituted to be Conſervatores Pacis, and impowꝛed to cauſe men to 
keep the peace, and to hear and determin offences committed againft 
the peace and quiet of the Realm: The Common Law gfveth alſo 
power to the Sheriff (either upon a wit of Supplicavit, oz without 
ſach a wit) to take a Recognizance foz the keeping of the peace, be⸗ 
cauſe he alſo is Conſervator Pacis, and to that end and purpoſe hath the 
guard and cuſtody ol the County committed to him fo2 the time that he 
continues Sheriff, as appears by the wozds of his Commiſsion and 
Patent; Rex, &c. Commiſſimus vobis Cuſtodiam, &c, And what 
the Juſtices 02 he do in that behalf, is matter of Reco2d, and ſo ought 
| to 


4 


ouſe 
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to be dem: d, foꝛ that ft concerns the Publique peace and tranquillity 

of the Commonwealth. | | 
A mari may 16 By the Common Law any man map go out ot the Realm to F. N. B. 85.2. 
go beyond ſea imploy himſelf as a Merchant, oz to unde rtake a pilgrimage, oz fo: 
any other cauſe at his pleaſure, without demanding licenſe ofthe 
Kino, neither ſhall he incurr any puniſhment foz ſo doing: Yowbeit, 
becauſe e very man in right is bound to defend the King and his realm, 
and to pꝛeſerve the publique repoſe and tranquillity of the Common- 
wealth from kozein igvaſtons from abꝛoad, and inteſtine ſedition 
and fn'urrecfon at home, the King may at his pleaſure command by 
his wꝛit De ſecurita te invenienda, quod ſe non divertat ad partes exte- 
ras ſint licentia Regis, under the Gzeat Seal, Pꝛiby Seal, oz Signet, 
that he ſhall not go beyond ſea without the Kings licenſe ; And if he 
do, he ſhall be fined foꝛ diſobeying the Kings command, Vide 3. 

17 In taſe ofa Feoffment oꝛ other conveyance, whereby the fe- Co. Inſt. pars 
off 02 graritee, ec. is in by the Common Law, a Proviſo fog a power 237.4. * 
of Revocation is meerty repugnant and void; but in a voluntary con- 
vepance, which paſſeth by taiſing of Uſes, being executed by the Sta» 
tute of 27 H. 8. to. andnow become very frequent, by ſuch a Provi⸗ 
ſo it is lawfall fo2 the Covenantoꝛ at any time during his lite to res 
voke anp of the ſaio Uſes, ac. And theſe revocattons are alwates fa- 
vourably interpꝛeted, b cauſe now to interrupt that Courſe would 
diſturb the Publique quiet of tbe Realm, many mens Inheritances 


Uſes. 


depending thereupon. 
Warranty 18 In 50 E. 3. (Rot. Parl. 27.) it was attempfed in Parliament Co. ibid. 373. 
collateral. ty have a Statute made, that no man ſhould be barred by a warran- b.:. 
ty collateral, but where A ſſets deſcend from the ſame Anceftoz ; , 


but it could never take effec, becauſe it would weaken common 
aſſurances, and (by conſequence ) diſturb the peace and quiet of the 
Commonwealth. % 22:8 | 
Remainders. 19 Foz as muth as in covepances, limitations of Remainders are ©, fat. pars 
uſual and common aſſurances, it is dangerous by conceipts and nice 1. 299. a, 2. 
diſt indions to bzing them inqueſt{on ( as hath of late time been at- 
tempted) left thereby the qutet repoſe of the.Commonwealth map be 
interrupted. ; 
Deſcenr ro 20 The Statute of the 32 Hen, 8. 23. (concerning deſcents to Dyer 215. 7. 
toll Ent.). toll entries) ſhall be underſtod of a deſcent upon any diſſeffin , 5. Eliz. 
albeit the wozds are of entries with ſtrength: And this large 
interp2etation of the wo2ds is given fo2 the better pꝛeſer vation 
of the pee and quiet of the Country: By the Opinion of all 
the Juſtices, 7 
Deſcent of 21 In the Starre Chamber the Counteſſe of Shrewsbury was eh ug 
the Rozal fined 1000 l. and committed to the Tower; fog that being called wi 
line, to the Council Table, and Interrogated what ſhe knew, oꝛ had heard, 
02 thought of a ſuppoſed child, which was rumoꝛed that the Lady Ar · 
rabella ſhould have had, ſhe refuſed obſl inatelp to make any anſwer : 
becauſe it was judged, that this was a queſtion of State, and pzoper 
ſoz the Council Table to take coguizance of; fo2 there is not one 
thing that doth moze concern the peace and quiet of a kingdom, than 
the certainty of the Royal line, ac. 


201. Conyentis 
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201 Convxentio ſeu heneficium prixatorum non poteſt publico juri 
derogare, Vide ſupra 198, 29. 


Co. Inſt, pas 1 No pꝛivat contract q2 agreement, which varies from the o2df- Partition. 
7. 166. 2.4. narpcourſe of Law, and ſounds in pzejudice of the Commonwealth 
Lil. S. 244 gy Common right, ſhall be deemed god in Law; as ff a Caſtle that 
is uſed fo2 the neceſſary defence of the Realm deſcend to two oꝛ moze 
Coparceners, and they by agreement choſe certain of their friends to 
make partition between them, who make partition of the Roms 
and Chambers of the Caſtle, aſsigning ſome to one, and ſome to ano: 
ther ac this Partition is vofd, becauſe aCaffle, which is to be kept intire 
pro bono publico, and foz the ſafeguard of the Commonwealth , wil 
not admit of any ſnch diviſion ; albeit ſuch a partition of other lands 
that are partable, had been good in Law, and binding to the Coparce- 
Co. ibid. 31. ners after election of their ſeveral Parts: Neither ſhall ſuch a Dower. 
b. 3. Cattle be aſsfgned foz Dower, albeit the parties conſent thereunto, 
becanſe the publique ſhall be pzeferred befoze the pꝛivat. | 
Co. l. 7. 23. 2 A. ſeiſed ot᷑ black acre in fee, and alſo poſſeſſed of white acre foꝛ 
3. Buts caſe. ears, gtants a rent charge out of both to B,fo2 his life, with Clauſe of 
Diſtreſs, ac. In this caſe, the eſtate of the rent, being a Franktene- 
ment (accozding to the purpozt of the deed.) cannot iſſue out of the 
term foꝛ years, but out of the land only, which the grantoꝛ had in fee- - 
, becauſe they Franktenement of the rent cannot iſſue out of a 
Chattel, and the inttre rent cannot be Franktenement out of black 
acre, and a chattel out of white acre, and to make two rents, when 
one only ts granted, would be injurfous; Neither pet can the contract 
and mutual agreement of the parties charge ſach a thing with a rent, 
which is not chargeable by Law, as out of an undzed, oꝛ Advowſon, 
30 Aſſ. Pl. 5. oz outofa Far, 14 B. 3. Scire facias 122, The Earl 
of Kents caſe 3 Neither can a rent be granted oꝛ reſerved of any eſtate 
of Franktenement out of any other Franktenement, which is not 
mainoutable, either in poſſeſsion, reverſion, oz by polsibility, but is 
only hæreditamentum incorporeum; foꝛ Pacta privaca non derogant juri 
communi; And in an Aſsiſe they cannot be put in view , neither can 
any diſtreſs be taken in them; And in the cale above, al beit white acre 
be hæreditamentum corporeum and matnourable, yet in reſpec of the 
exility anm incapacity of the intereſt which the grantoꝛ hath in it, that 
rent of Franktenement cannot ae out of it, but out e land in 
fee ſtimple: And in that caſe alſo, in an Alsiſe bꝛought foꝛ the rent, the 
land in tre ſhall be only put in view : And it the Gzantee ſhould ac⸗ 
cept a leaſe oꝛ grant of white acre, that will not ſuſpend his rent. 
Co.. 9. 128. $f Term. Hill, 8. lac. it was reſolved by the two . Chief Juſtices, Recover). 
4. n Sonda's the Chief Baron, and the Court of Wards, that no condition oz limt⸗ Ticlc. 
wp tation; be it by ac exetute, oꝛ limitation and uſe, oz by deviſe in a 
laſt win, can bart tenant in tafl to alten by a Common recovery, foz 
_ the cauſes and reaſonsrepoztevat large ia Sir Anthony Mildmayes 
caſe in the 6, Report. | 
Co. 1.9. 141. 4 It there be Lo2d and tenant of a Carue of land, and the tenant Corficmation 
j =r_ wy hath iſſae, and is attainted of felony, and the King pardons him, and 
* after the Lo2d confirms the eſtate of the tenant, and the tenant dies; 
In this caſe the L oꝛd ſhall have the land againſt bis own confirmation, 
foꝛ the confirmation cannot add to the eſtate of the tenant a deſcendf: 
ble quality to him, who was diſabled to take the land by deſcent; Foz 
pacta privata juri publico derogare non poſſunt. 


Rent cut of 2 
leaſe for yeals, 


5 Baron 
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The like. 5 Baron aud feme being tenants in ſpectal tail, the remainder to Co. ibid. 1:8. 
the heirs of the Baron, the Baron levies a fine to E.6, who grants to b. & 141. b.4- 
the Earl of Hunt. in fee, the Baron dies, and the Feme enters, and 

the E. of H. confirms her eſtate , Habendum to her and the heirs of 

the body of the Baron, then the Feme dies having iſſue a ſon ; In 

this caſe, th: confirmation is void, fo it cannot add a deſcendible qua. 

lity to the iſſn: in tail, who was diſabled by the fine to take by deſcent ; 

Again, if that confirmation ſhould add to the eſtate of the feme a de- 

ſcendible quality, it would in effed (as to that point)repeal no leſs than 

two Acts of Parltament, viz, 4 H. 7. 24. and 32 H. 8. 36. by which 


* 


the eſtate ia tail is barred as to the (Maes, and the iſſues are diſabled " 

to claim the Land byfo2ce of the ſatd eſtate tail. Sed Pacta privata, 

& c. a f WOE Sor ; . 
common Re- 6 Tenant in tafl cannot be pꝛohibited by any condition oz limitatt- C 1. 10. 36 
euvel. on to bart the iſſues in tail, as aiſo the re verſtons oꝛ remainders, by b. 1. & 4. 


ſuffering a Common Recovery z much leſs can he be pzohibited to % Portiag- 
pꝛevent by any ſuch con dition 02 limitation a going about, concluſion, ons caſe. 
02 àgræment to ſuffer ſuch a recovery; fo to ſuffer ſuch a recovery to 
the purpoſes afozelaio, is an incident ſo inſeparably annexed to an e- 
; fate tail, that it cannot poſsibly be pzohtbited by any ſach condition, li · 
20 mitatfon, 02 other agrement whatſover between the Parties, Con« 
5 ventio privatorum non poteſt, &c. Ho likewiſe Dower oz tenancy by 
the Curteſie cannot be reſtrained by condition, becauſe they are anne x. 
ed to the eſtate tail by Law, no moze than a tenant by the Curtefe oʒ 
tenaut in tail after poſsibility can be by condition made puniſhable fo; 
waſte: Alſo things o2vained by Statute, cannot be reſtrained by conc. 
dition, c. as that the tenant in tail ſhall make no leaſes, acco2ving to 
the Statute of 32 H. 8. 28, oz tevy a fine, accoꝛding to the @tatntes 
of 4 H. 7. 24. & 32 H. 8. 36, to barr theiſſues; foz none of theſe, 
which are incident to his eſtate by Ad of Parliament, can be reftrain- 
i ed by condition oꝛ limitation. | | 
2 05 - 7 The King himſelf cannot do any thing againff an Ac of Parlia- Co , ,, ., 
ment, when the ſabjec hath alſo an intereſt fn it: And therefo2e albe- , in o'r "og 
it the woꝛds of the grant to the two perſons oꝛdatned by the Sfatute Curles caſe. 
of 32 H. 8. 46. to be Auditoꝛs of the Court of Wards, be conjunctim 
& diviſim, et alterius eorum diutius viventis, pet that being an office of 
truſt, there ſhall be no ſurvivoꝛ thereof ; foꝛ that it being enacted by 
that Statute, that there ſhould be twd petſons, c. which ſhonidhave a 
judictal voice, the King cannot confditute one onty ; fo the Subject 
by the Ac hath intereſt therein: Et ſecurius expediuntur negotia com- 
miſſa pluribus; Mowbett, the King may conſtttuts one at one time by 
one patent, and another at another time by another patent; And al- 
beit he may ſo do, yet he who is firſt conſtituted, hath not any zʒudictal 
voice, until the other be conſtituted alſo, foꝛ it is pzovived by the Sta · 
tute, that two perſons, ac. ſhall be one officer ; and therefo2e theſe 
wozds, Conjunctim et diviſim, et alterius eorum diutius viventis, ſerve 
only to this purpoſe, that vi voz ſhall be one of the perſons, unto 
whom the other ſhall be YM SHITTY . 
A fteudulent 8 The Paſter and Fellows of Magdalen College in Oxford having C0. l. 11. 7; b. 
1 an intent · to grant a Peſſuage in London to Benedict Spinola and his *. ine 
| heirs (becauſe they were pꝛohibited by the Statute of 13 Eliz, 10. to College calc. 
grant ft immedtately to him) made a grant thereof firſt tothe Quien 
and her ſucceſſo2s, upon condition (contained inthe ſame grant) that 
the Queen wit hin 3. moneths ſhould grant the ſald Weſſuage to Zpinos 
la and his heirs; whereby it was endeavonred, that the Queen, who 
was the fountain of Juſtice, ſhould be an Inſtrument of Injury and 
rort, and of the violation of a pious and excellent Law, which . 


* 


telt / fo2 the maintenance of Religion, the advancement of Liberal 
Arts and Sciences. the ſuſtenance of poo? people, and other publique 
uſes) had made: And whereas the ſafv Maſter and Fellows were 
feiſed of the laid Meſſuage to them and their ſucteſſoꝛs fo2 ever in jure 
Collegii pro bono publico, and to pious and charttable uſes, thereby it 
ſhould be converted to the pꝛibat uſe of Spinola and his heirs foz ever: 
And co (as the Statute of Carlile hath ff in 35 E. 1. Quod olim in uſus 
pios ad divini cultus augmentum, & cætera opera pietatis charitative fuit 
erogatum, nunc in ſenſum reprobum eſt converſum; which alfo the 


Poet well repꝛehends, 
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— fait bæc ſapientia quondam, 
publica privatis ſecernere, ſacra profanis. 


Co. I. — 79 The Monopoly of the ſole making and fmpozting playing Cards Monopolice, 
*7 of Mono- was damned, betaule albett ft was pzetended by the pꝛeamble of the 
poli. Patent to be foz the god of the Commonwealth ( which was inded 
the Nn&ns intent when ſhe granted it) pet it was apparent to be ve- 
ry pꝛe judicial the reunto, and meerly intended to be {mployed foꝛ the 
pꝛibat benefit of the Patente, the Queen being thereby deceived in 
| her grant, and the Commonwealth moze abuſed than befoze. 
Dyer 60, a. 21. 10 f Pember of Parliament is free from arreſts of his perſon, be: A Member © 
36 H.8, cauſe the King and all his Realm having an intereſt in his perſon foz Parliament. 
the diſpatch of the publique affairs of the Commonwealth, it is reaſon 
that the p2ivat commodity of anp particular man ſhould not in ſach 
caſe be regarded, and the rather, foꝛ that ſuch arreft is no diſcharge 
of an excution, but that after the Parliament he may be taken again 


thereupon, 


202 Minimemutan1a ſunt, que certam bobuerunt interpretationem. 
| Vide Max. 201. per tout. 


Co. Lali. pars 1 Littleton at the beginning of the Chapter of Warranty,intending ,,,,,,,;,,,; 
1 = 1 46, to diſtinguiſh warranty into the thzee ſeveral kinds thereof, A tneal, jv. 
2.1, * * Collateral, and that which begins by diſſeiſin, the better to confirm 
that diſtributton, ſaith, that it is Commonly ſaid there are 3,ſuch kinds 
of warranty; whereby it may be obſerved, that Communis opinio is 
of Authozity, and ſtands with the Rule of Law, A Communi obſer · 
E vantia non eft recedendum. Vide Max. 204. m. 
x þ ibid. 383. The woꝛd warrantizabimus doth only create a warranty, foz ſo /7:745ixovi 
hath that wo2d of Art been alwayes fnterpzeted; Nefther oaght 
there to be any other woꝛd (though it map ſignifie the ſame thing in 
ſubſtance ) uſed foꝛ warranty; And therefoze neither Acquietabimus, 
oꝛ Defendemus, 02 any other woꝛd of the like ſigniſication will do ft : 
The reaſon why the Law hath rather fixed upon that wo2d (though 
barharous) than any other, ſeems to be, old uncertainty, and cri⸗ 
tical cavils and diſputes abont the ſign M of wozds : And as Ego 
& hxredes mei warr:ntizabimus, &c. creates a warranty in Latin, ſo 
J and my heirs ſhall warrant, in Engliſh, creates a warranty al - 


Litcl. S. 733» 


ſo, 
1 5% s It was the intent of the Statute of ) H. 8. 10. (as appears by 
15 the pꝛeamble, to reſtoꝛe the antient Common Law, and to extirpate 
caſe. and extinguich all ſubtil inventions, imaginations, and pꝛacttſes of U- 
ſes, which had introduced many miſchiefs and fnconventences, men⸗ 
tioned in the ſame pꝛeamble: And this was very god and neceſſary foz 
the Commonwealth; foz the Common Law hath Rules to _ the 
cates 


I ?cimer ſeiſin. 


4 


a The old 
Laws be ſt. 


Acts ct Paria- 


ment. 


Wris not to 


be change d. 


Arbitrement. 


Max. 


202. the Common Law. 


eftates and, inheritances of lands, which are certain and infallible; 
And therefo2e it is (without compariſon) better and much moꝛe ſafe 
to have eſtates and inheritances di fected by thoſe certain Rules of the 
Common Law which hath been an antfent,true,and faithfull ſervant 
to this Commonwealth) than by the uncertain imagination and con- 
jecturs of any of theſe new inventoꝛs of Uſes, without any appꝛoved 
ground of Law o2 Reaſon, EY I 885 

4 Tenant in Chief, having iſſue a ſon, covenants to tand ſeiſed to 
the uſe of his niece; the ſon dies; In this caſe, the King ſhall not have 
primer ſeiſin: Aud two of the chieteſt reaſons which induced that reſo: 
lution was, becauſe the cxp:rtence of the Court of Wards had been 
alwayes ſo ; and foz that a great number of the ſubjeas, which were 
in peace, would be vered and moleſted, it the Common received opint- 
on ould be changed, 


5 Interroga Priſtinam generationem, & inveſtiga patrum memoriam Co. I. 2. pars 
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Co.l 6.77. 4.3, 
in Sit Geo, 
Carſons caſe, 


(Job 8. 8.) Heſterni enim ſumus, & vita nottra ſicut umbra ſupra ters * 3: Þ-3- 


ram, Me are but of peſterday, and therefoze had need of the wiſdom > 


of thoſe that were befoꝛe us, and had been ignorant, ff we had not re⸗ 
cefved light and knowledge from our, foze-fathers; Our dayes alſo 
upon earth are but as a ſhadow, in reſpect of the old and antjent dayes 
paſt, wherein the Laws have been by the wiſdom of the moſt extellent 
men (in many ſucceſstons of ages) hy long and continual experience 
(the trial of right and truth) fincd and refined, which no one man ( be- 
ing of ſo ſhoꝛt a time) albeit he ſhould have in his head the wiſdom of 
all the men in the world, in any one age, could ever have effected oz 
attained unto : And therefoze it is optima regula, qua nulla eſt verior 
et firmior in Jure, Neminem oportet eſſe ſapientiorem legibus, No man 
ought to take upon him to be wiſer than the Laws, which have been 
recefved and appzoved by men of the greateſt wiſdom in all fozmer 
ages. 


6 AlbKt an Ad of Parliament be thus expzeſed, Dominus Rex Co 1.8.20.b.z, 
ſtatuit, & c. (as there are many ſo penned, Vide 7 H. 7, 14. & 39 E. in the Princes 


3. 12.) pet if they be entred in the Parliament Roll, and alwayes 4 


allowed fo2 Ads of Parliament, it ſhall be intended, that they were 
by authozity of Parliament, although no mention be therein made of 
Loꝛds 02 Commons, 


7 Writs fo2med and of courſe, viz. Originals, were at firſt autho⸗ Co.1.8 48.9.4. 
riſed by Parliament. and without Parliament they cannot be altered in 16% „ cvs 


oꝛ changed, but ſhall till remain the ſame ; albeit they map in ſome calc. 


caſes ſeem incongruous: as the oꝛiginal wꝛit De Aſſi ſa ultimæ præſen⸗ 
tationis Was foꝛ med in theſe wozds, Quis Advocatus tempore pacis 
præſentavit ultimam perſonam, quæ mortua eſt : This fozm ſhall hold, 
and cannot be changed, albeit the Incumbent refigned, as appears in 
18 E. 2. Tit. Aſl, de dar, pref, 20. & F. N. B. 31. h. So like wile the 
wit of Warrantia Cartz is foꝛ med thus: Quod juſte, &c. warrantizet 
B. unum Meſſuagium in D. &c. unde cartam habet, &c. And pet it he 
be held to warranty by loꝛce of an exchange, oz by Homage anceſtrel, 
the loꝛm ol the wꝛit ſhall not be altered. Vide 9 E. 4. 49. 21 H. 6, 
& F. N. B. 134. and many other caſes may be put upon this 
ground. 


8 A. being bound to ſtand to the award of B. countermands the Co. l. g. 82. b. 
authozity of the arbſtratoz ; In this caſe, the bond is foꝛfeit; becauſe . i* Virus 


the Condftton is, that A. the obligoꝛ ſhould ſtand to and abide, &c. the 


rule, order, &c, which foꝛm was invented by pꝛudent antiquity, to the 
end he ſhould not revoke the ſubmiſsion ; And it ts good alwapyes to 
purſue (in ſuch caſes) the anttent fozms and pzeſtvents, which are fall 
of knowledge and wildom. $4 

9 The 


7 
＋ 


Syrer 


Calvins 
aſc. 
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Co. I. 9. 11. b. 9 The defendant in an Aſsffe makes title by a recovery ſaffered by Declars:ion 
45 Dommans A. tocertain uſes, the plaintif confeſſeth the recovery, bnt withall lub e quent. 
_ ſaith it was to the uſe of A, and his befrs in fe, and traverſeth, that it 
was to the nſes mentioned by the defendant : The Jury find that the 
recovery was ſuffered, as the defendant had alleged, and that by In⸗ 
denture ſubſequent, the intent of the parties to the recovery was ve- 
clared to be, as the defendant had alleged: Jn this caſe, ſuch ſubſe- 
quent declaration was adjudged god; foꝛ that no miſchief o2 fncon- 
venfence could enſue upon that conſtruction, and ff it ſhould be other: 
wiſe conſtrued, great fnconvenfence might follow thereupon ; becaufs 
the fnhcritances of many Subjects in England depend upon ſuch de- 
clarations ſubſequent, oz (at leaſt) upon Jndentures, which (in truth) 
were delivered after the recoveries ſuffered, o2 the ines levied; and 
this reſolution concurrs with the common opinion or men learned in 
the Law, and Common experience, and alterations of ſuch opinions, 
as concern aſſurances of inheritantes, would pꝛobe dangerous, and be 
of fil conſequence in the Commonwealth, 
Co.1.10. 40. 2 10 At this day to queſtion the valtvity of a Common recovery to Common rc 
3. in Mary barr an eftate tati(albeit the landrecovered in value be not had,o2 the covery, 
F rtingtous tenant fn tail after judgement and befo2e execution die) fs as great 
eaſe, . an abſurdity, as to deny Common and known Principles; and if any 
ſhould be fo fmpudent, as to diſpute againſt that oz any other of the 
legal Pillars of the Common aſſurances of the lands and inherttances 
of the Subjects, he ought not to be heard; And therefoze in a canſe 
depending befoze the Loꝛds (at a Parliament in Nu. Eliz. time) One 
Hoord an Utter-barriſter (of Conncel with one Vernon, who was 
barred by a Common Recovery ) raſhly and with great malevolence 
in veighing againſt Common Recoveries (not knowing the reaſon 
and foundation of them) was with great gravity and ſome acrfmony 
repꝛoved by Sir James Dyer, then Chief Juſtice of the Common pleas, 
who ſaid, that he was not woꝛthy to be of the pzofeſsfon of the Law, 
that vurft ſpeak againſt Common Recoverfes , which were the ve- 
ry ſinews of thr aſſurantes of Jnheritances, and founded upon great 
reaſon and antho2fty : Semper in fictione luris ſubſiſtit æquitas, Et cons 
tra principia negantem non eſt diſputandum. 
Co. l II 35a. 11 Jn Alexander Powlters caſe in the 14 Rep. it being doubted (up- Houſe· burn. 
3, ec, on the penning of the ſcveral Statutes of 23 H. 8. 1. 25 H. 8. 3. 18, © 
ders cale. f. 12. 5, & 6 E. 6. 10. & 4, & 5. P. & M. 4.) whether oz no one gutl⸗ 
ty of Bouſe burning ſhould be allowed his Clergy; The Judges had 
conference with divers Clerks of Aſsiſe, and other anttent Clerks, to 
the end they might be ſatisfied of the uſual courſe thetein; And foz 
that ( upon view of many Recozds) it appeared, that the Pꝛincipals 
and Acceſſoꝛies (befo2e) had ben alwayes outed of their Clergp in 
caſe of Youſe:barning ( except one in t ſſex befoze Sir John Puckering 
and his Companton, Juſtices there) the ſatd Powlter had judgement 
to be hanged foꝛ ſetting an honſe in Newmarket on fire, whereby moſt 
of the Town was burnt, and therefoze was oꝛdered to be hanged in 
| Chains, xc. 1 
Co. J. 71.83, 12 B. covenants to ſtand ſeiſed of the Mano? of D. to the uſe of Vale. 
A e himleltk and his wife fo life without impeachment of waſte, the re: 
e ele. mainder to his 1. 2. and 3. ſons ſucceſstbelp in tail, the remainder to 
the hetrs of the bodies of B. and his wtfe, with other remainders over; 
they have iſſue a ſon; then B. dies, the wife enters, the ſon dies, a 
piece of a Barn parcel of the pꝛemiſſes is blown down by wind, the 
wife canſeth 3 0 loads of timber blown down to be carried from off the 


Panoz, foꝛ which he in the remainder bꝛings an actfon of rover and 


Converſion : And upon the argument of this canſe two quefffons 
were 


* 
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were moved, 1. Whether oz no the wife ſhall be tenant in tatl after 
poſsibility, 0x that ſhe ſhall have the pꝛivilege of tenant in tail after 
polstbſlity, viz, to make waſte e 2 Admitting ſhe ſhall not have the 
pꝛi vile ge, ec. w'etherthe clauſe, without impeachment of waſte, gives 
to her p2ope@ in the timber ſo thzown down by the wind; wherenp- 
on it was reſolved, that ſhe had a p2operty in the timber, and might 
conbert it to her own uſe; fo2 that (as was ſaid) it was the tontinnal 
and conftant opinton of fo2mer times, that theſe wozds, wichout im- 
peachment of waſte, do give power to the leſſæ to make waſte to his 
own uſe, and it would be dangerous now to retede therefrom ; And 
as it was ſaid by the Judges in 38 E. 3. 1. Bo the pzeſent Judges did 
lay in this cafes, We will not change the Law, which hath alwayes been 
uſed; Alfo it is well ſatv in 2 H. 4. 10. It is better that there ſhould 


Ailiſe cf Freſh 
once in Lon» 


don. 


Trial «ff; e- 
ceſſor y. 


Common Re- 


c vSI y. 


the Common Law. 


be a de fault 04 vefec, than that the Law ſhould be chaaged, 


13 Albeit the Uing hath a pzerogative above others, that he may F. N. B. 7, b. » 
fae in what Court he pleaſeth, as to bzing a Quare Impedit, oz a wzit Finch 84. 
of Eſcheat of Littids in London, retoznable in the Kings Bench, yet 
he cannot change the nature of the wzit,otherwiſe than the Law gives 


power to him and others, oꝛ hath been fozmetty nſed. 


14 In an Aſsiſe of Freſh foꝛce in London befoze the Patoz and Pl. Co. 50. b. 4. 
Aldermen, againſt Foxley and Agnes his wife, and 11 others, xo of 
them appear by Bailiff, and plead, No ſuch woman as Agnes the wile 
of Foxley, in rerum natura, and demand judgement of the Plant, and 
that it om be f11qufred by the Aſstle, gc. and the others plead the 
fame plea by Attoꝛney: And ft was adjudged, that the Plaint ſhould 
not abate, but ſhould and good again all the reſt, ſave only Agnes: 
And this reſolution was given upon the advice of Juſtice Hales to 
Southcote (then Judge of the Bukings, where the ſute was bzonght) 
becauſe (as Hales ſaid) all the boks went that way, and not one the 
other way: And therefo2e he adviſed Southcore to follow the judge⸗ 


ments foꝛmerly given. 


15 An acceſſo2y ſhall not —— as acceſſozp befoze all the pi. Co. „. b 
ben alwaios the uſual courſe in 

luch eaſes ſs to pꝛocted; and therefo2e it ſeemed the beſt way to the 

Court to putſue the ſame v7der that the Sages had fozmerly uſe;and 


pꝛincipals be uttainted, becduſe it 


the rather, foꝛ that he may not be accefſo2zp to one, and yet map be 


found acceſſo2p to another. 


15 In the caſe of a Common Recovery, he that enters into the Co. l. 2. 74.2.3. 
warranty may (if he pleaſe) ſave his rent iſſuing out of the land; pet in bel. com- 


f wells caſc. 


if he enter into the warranty generallp, it may be ſaved by coven in 


and agreement in the Indenture made befo2e the recovery, as ma be 


agreed betwfrt them, and this in favour of Common Recover s. 
which are the Common aſſurance of land, the uſual fozm whereof ſhall 


not be altered by any ſpecial matter of Entry, ſaving his rent 02 con- 
dition, but they ought to be ſaved by the Indenture dehors ; Fo2 Gon. 


vefances, which are uſed foz Common aſſurances of land ſhall be ex 


pounded and conſtrued acco2ding tocommon allowance, without p2y- 


ing into them with Eagles eyes; And therefo2e, Paich. 3 5 Eliz. in Dors 


mers caſe it was ad judged in the Kings bench, that a Common Reco- 
very map be had of an advow ſon: Do was it alſo adjudged fn the 
Exchequer fn Bir Will. Pelhams caſe, that ff a Common Recovery be 


ſuffered by tenant foꝛ life, it is a fo2feitare of his eſfate, and the rea- 


ſort of both theſe Judgements was, becauſe that a Common Re. 
very is by uſage a Common conveparce, as a fine; feoffment,xc. An 
tt is ſafd in Trevilians caſe 514, that in Common Recovertes the com 


mon uſage and the intent of the parties are to be reſpected; foz a Com⸗ 


mon Recovery had againſt Baron and Feme ſhall barr the feme o 


C 


her 
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her dower, and yet the feme ſhall not have any recompenc e in value 
and therefoze in ſtridneſs of reaſon it is ſtrongly to be maintained, 
that Common uſage and the intent of the parties make this barr, ac- 
co2dfng to theſe rules, Non recedendum eſt a Communi obſervantia, 
& Minime mutanda ſunt, quæ certam habuerunt interpre nem. And 
theſe Rules hold not only fn a Common Recovery, but much ſtrong. 
ger in afine; which is alſo a Common aſſurance of land; foꝛ in caſe 
of a Recovery the Wonch& may enter into the warranty, ſaving his 

" action, rent, condition, c. and pet ( becaaſe Common uſage hath al- 
lowed it her. tofo2e) they may be better ſaved by covenant and agr&- 
ment, as afozeſatd ; Yowbeit, in a fine no ſaving can be contained 
therein, and therefoze by neceſsity (and accozding to common uſage 
alwayes attowed) they ought to be ſaved by the direction and Rule of 

a Ap2ecedent covenant and grant: Upon which ground it was adjudg: 
ed in 6 E. 2 tit. Eſtoppel 2. that if a man and his wife enfeoff two by 
deed to have and to hold to them and their heirs, and after the feoffoz 
and his wife le vy a fine ſur conuſance de droit to them and the heits of 
one of them, pet this is no concluſton, but that both of them may have 
the f&-ſimple, as they had it befoze, 


* 
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Lin] S. 371. 1 The making of an Jndentare in the third perſon is the moſt ſare 19dencures 
Co. Inſt, pars wap, becauſe it is moſt commonly uſed, whereby it appeareth , that in che third 
1.229 b 4. the foʒm which is moſt commonly uſed in con ve pances is the ſafeſt, perſon. 
Vice ex. Magiſter Rerum uſus. It is pzovided by the Statute of 38 E. 3. 4. 
T that all Penai bonds in the third perſon be void and holden fo2 none, 
wherein ſome Books (viz. 40 E. 3. 1. 2 H. 4. 10. 8 E. 4. 5.) ſeemto 
differ, but they be ing rightly underſt od, there is no difference at al, 
fo2 the Statute is to be intended of Bonds taken in other Courts out 
of the Realm, and ſo it appeareth by the pzeamble of that Ac; being 
(indeed) pꝛincipally intended of the Courts at Rome, and ſo it appear⸗ 
eth by Juſtice Hankford fn 2 H. 4. In which Courts bonds were ta- 
ken in the third perſon: fo as ſuch bonds made out ol the Realm are 
vold, but other bonds fn the third perſon are reſolved to be god, as 
well as Indentures in the third perſon, by the opinion of the whole 
Court in 8 E. 4. 
Ce. ibid. 333, 2 The antient foꝛms of Courts are to be duly obſerved, as Cum di- Pleading. 
A. 3, miſit, 02 Cum dedit, and not to ſay that he was ſefſed and demiſed xc, 
and yet it he ſay ſo, it makethnot the Count vitious; But in a barr, 
replication, oꝛ other kind of pleading, the party muff allege a ſeiſin 
— the Lefſoz oꝛ Donoꝛ, and antient fozms of pleading are alſo to be 
obſcrved. 2 
Co, I. 1. 24 b. 3 The Statute of 23 H. 8. 10. o2dafns, that if any grant of land, Cr Hable 
3. % Porters gt. ſhall be made in truſt. to the uſe ot any Churches,Chapels, Church tc. 
TY wardens, Guflds, Fraternities, Commonalttes, Compantes, oz 1B:0- 
therhods, 4c. all ſuch uſes ſhail be void, th:p being no cozporattons, 
but erected either of de votion, oꝛ elſe by common conſent of the people: 
pet this Statate doth not make god and charitable uſes (not ſa vour⸗ 
ing of any ſuperſtition ) to be void, as to find a Gzammar-ſchol, to 
ſuſtain poꝛ people, oꝛ any other ſuch good uſe, but only ſuperſtitious 
| in - becauſe that Statute hath been alwayes by the Common opi· 
on ſo taken to be; foꝛ almoft all the lands belonging to Towns and 
Boꝛoughs (not incozpozat) to defrap the Common Taxes of the 
Town, oꝛ to repair the Highwapes, oz the Church, oz fo2 ſuſtenance 
of the pooz of the pariſh, oꝛ to ſuppo2t other common charges wile 4 
parte, 


Othce, 


Per peruiric S. 


Diſparage- 


meat. 


Elections in 
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pariſh, are conveped to divers Jnhabſtants of the parich xtheir hefrs, 
in truſt to imploy the p2ofits therof to ſuch good uſes ; xſuch good uſes 
( albeit prima facie they ſeem to be within the letter of that Aa) were 
never made void by that Statute : and it is a thing diſhono2able to the 
Law of the Land to make good uſes vofo : And it appears by a caſe 
repoꝛted by SerjeantBenlowes,that ft was held in the Common pleas 
ins & 6, E,6; that a feoffment to the uſe of pooz people was not 
within that Ac of 23 H. 8. 10. h 


infinite pꝛeũtdents of offices found beto ze the Eſcheatoz virture officii, 
and returned into the Chancery, it was dfſallowed per totam Curi- 
am. | | 


753 


n Alcon Woods caſe in the 1, Rep, Exception was taken fo an Co. I. 1 42. b. 
virtute officii returned into the Chancery, foz ft was laid, that it in Aten Woo ds 
oupht to have been returned into the Exchequer, but upon the view ot 


5 In the argument of Corbets caſe in the 1 Rep. Auffice Glanviſe Oo |. 1.87. b. 4. 
ſaid, that betwixt the making of the Statnte of 13 E. x. de donis, &c. Corbets caſe. 


& 27 H. 8. ſuch a proviſo annexed to the eſtate tail, viz, that it all 
ceaſe, as it the tenant in tail were dead, was never ſeen 02 heard of, 
and therefoze he concluded, that it could not be done by Law: And ſo 
likewilſe concludes TI ictl. fol. 23. inlike manner, that ff any action 
might have been brought upon the Statute of Merton, cap. 6. De domi- 
nis, qui maricaverinr, &c. it would be intended, that ſometimes ft 
would have been put in ure: and therefo2e he concludes, that no act: 
on can be taken upon that Statute, in as much as it was never ſeen 
oꝛ heard, that any action was eber bought thereupon. 


6 Where in the Charters of Coꝛpoꝛations it is tate, that the choice Co. l. 4. 77. b. 


of the Paioz, Batliſfs, Pꝛoboſts, oꝛ the like Pagiltrates oꝛ Officers, 


in the caſe of 


wall be choſen by all the Comntonalty oꝛ Burgeſles,ff they have been Poracions. 


choſen (time out of mind) by a certain ſelec number of the p2incipal 
of the Commonalty oz Burgeffes, commonly called the Common 
Councel. oz by ſach lis name, and not fn general by all the Commo- 
nalty dꝛ WBurgeſſes, noꝛ by ſo manp of them as will come to the eledtf- 
on, ſuch antie nt and uſual eled tons are good and well warranted by 
their Charters, and by the Law alſo; foꝛ in everp of their Charters 
they have power given them to make Laws, O2dinances , and Con: 
ſtitutions, foz the better government of their Cities, Bo2oughs, ec, 
by fozee whereof, and to avoid populat confuſton, ff they; by their com- 
mon aſfent) do conſtitute and oꝛdain, that the Pafo2,Baſlifs,oz other 
pꝛintipal officers ſhall be choſen by a certain ſelec number of the pʒin. 
tipal of the Conmonalty oꝛ Burgeſſes, as afozeſafd , and pꝛeſcribe 
alſo how ſuch ſelect number ſhall be choſen, ſuch Oꝛdinance and Cons 
ſtitution was reſolves (in 40 & 47 Eliz.) to be gobd and allo wadle, and 
to agree with the Law and their Charters. fo2 avoſding of lar 
diſcoꝛ d and confuffon : And albeft ſuch an O2dinance oꝛ con on 
cannot be now pꝛoduted. yet it ſhall be pꝛeſumed in reſpec of ſuch a 
ſpecfal manner of antfent and continual eleafon ( which cannot begin 
without common conſent) that at firſt ſuch an Ozdinante 02 Conltftn- 
tion was made; Such reverend reſpec the Law attributes to antfentf 
and continual allowance and uſage, although it begin within time of 
memoꝛy: Mos retincnda eſt fideliſſimæ vecuſtatis  Quz præter con- 
fuetud inem et morem Maiorum fiunt, neque placent, neque recta videnf 
tur: Et frequentia actus multum operatur. And acco2ding to this 
Refolutton the anttent and continual uſages have been in London, 
Norwich, and other antient Cities and Coꝛpoꝛations, and God ye-« 
fend, that they ſhould be inno vated 82 altered; foz many and great 
inconvenfences may ariſe thereupon,all which the Law hath well pꝛe⸗ 
vented, as appears by this Reſolution. | 1 
2 3333 7 Abeſt 
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Co. I. 4. 93.2% »y Aibeit an action of debt lyethupon a Contrag, yet the bargains; Action upon 
4. Slades calc. map habe an action upon the caſe, 02 an adion of debt fo2 the ſame at che calc. 
bis election, and one of the chieteſt reaſons of that reſolution was, fo 
that George Kempe ( ſecondary of the Pzotonotaries of the Kings 
Bench) pꝛeduced an infinite number of pꝛeſidents, as well in the 
Common Pleas as in the Kings Bench, in the reigns of Hen. 8. 
E. 4. H. 7. & H. 8. by which it appeared, that the plaintiffs did Count, 
that the Defendants in Conſideration of a ſale to them of rettaln 
gods, did p3omiſe to pay fo much monep, ec. to which pzeſidentgand 
judgements, being of ſo great number, and in ſo many ſucteſsiol ot 
ages, and in the ſeveral times of ſo many reverend Judges, the Juſti⸗ 
tes in this caſe gave great regard, and ſo the Auſtices in antient time 
and from time to time have done, as well in matters of fozm ,, as in 
deciding of doubts and queſtions, as well at the Common Law, as in 
the Conftrurtion of Acts of Parliament: And therefoze in 11 E. z. 
Formedon 3 3. ft is held, that the antient foꝛms and manner of pꝛe-⸗ 
ſfaents are to be maintained and obſerved, and in 34 Al. pl. 7. that 
which is not acco2ding to the uſage, ſhall not be permitted, and iu 2 E. 
3. 29. The antient fe2m and oꝛder is to be obſerved, Vide plus ubi 
Co. 1. 5.3 5 . fieri facias of the Gmds of the Teſtatoꝛ, the @herfff teturns D. ., 
Pere egle. nulla bona, t. herenpon a wait ines to the Sheriff to enguire by En- 
queſt. whether the executo2s have waſted, ic. He returns they 
and the teupen Judgement was given of thetr own gwovs, but the exe⸗ 
cutoꝛs ſuing a wit of error de redditione executionis, the execution 
was te vetſed; betanſe this courſe of oc dins in ſach caſe had ben 
taken up of later thnes, whereas the anttent toute was upon the te · 
turn of Nulla bona,” to ſac 8 ſcire fac, to the Setitt to leby, c. dut 
of the Teſtatoꝛs goods, and if it ſhould appear to him, that the execa- 
toꝛs have waſted, then out of their own gans: foꝛ albeft it was ſaid, 
that the ſaid newer courſe was uſual in the Common Bench, and 
mo38 favourable than the antient conrſe was, becauſe thereby the 
Deva@avit ſhall not be returned by the Sheriff only, but ſhall be taquf- 
red like wiſe by an Inqueſt returned and thereupon a Scire facias ought 
to be awarded; pet jadgement was given , that the ſaid pꝛocee ding 
was vrronioaus, becauſe invented of later times; And ths rather, foz 
that by the antient courſe, ff the @heriff make a falſe return , the par⸗ 
ty map have his remedy by action upon the caſe, which is a good 
mean tu infeꝛce the Sheriff to make true and juſt returns in ſuch ca · 
ſes; but by the ſatd ne w courſe, if the Sheri take an ingueſt and re⸗ 
turn it, although it be kalſe, yet the party bath no remedy either againft 
the Sheriff, oꝛ anp other, which would be inconventent : by which re- 
ſolution ft map be obſerved (by the way) how dangerous a thing it ts 
to alter oꝛ change the anttent fozms and courſes of Law, foꝛ albeit a 
new wap may (prima facie) ſeem ſpetious andconventent, vet after- 
wards it will mode incommodious by introducing ſund2y miſchiets, 
which cannot be diico ver ed ther wiſe than by future experfence, as in 
the cnſe above recited: which point (it were to be wiſhed) our late 
Regulator would well ſtudy and conũder, befoze they pꝛeſume to in- 
novate any thing in the Law, | 
Co 1.9. 15.2. 4 9 Jn a w2it of Dower an-effoin was caff, and challenged, foz that 
2 4 1" i by the Statate of Eſſoins 12 E. 2. it is p2ovided, Quod non jacet Eſſo» 
(lan cale. nua ia breve de Dore ; Powbcit. becauſe the Common efſofn hath 
been ulwaies allowed in a wit of Dower, therefoze the Juſtices did 
conſtrue that @tatute to extend to an efſoin of the Kings ſervice , and 
not to the Common effofn ; And the rather, foz that the Statate av- 
deth a Reaſon of that purview, viz, Quia videtur deceptio & prorogn» 
tio 


IF 
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tio luris, and that is pꝛoperly to be intended of an eſſoin of the Kings 
fervice, which is a delay and pꝛozogation of right foz a pear, Vide 4 
E. 3. 36. 4. Aff, pl. 2, Long z E. 4. 70, | 
Ward, 10 Albeſt 16 E. 3. Damages 80. and ſome other books are, that Co. 1. 9. 74 b. 
Damages ſhall not be recovered in a wit of Raviſhment of Ward, . in Dr. H 
pet ſoꝛ that it is held in 17 E. 3. 57. and many other bookg ( quas vide ſeys caſe. 
ubi ſupra) and agreeth with common experience, that Damages ſhould 
be recovered in that wit, it was ſo reſolved acco2dingly, _ 
Baſtardy, 11 It appears by the Statute of Merton, that all the Biſhops in« Col. 5. pars: 
ſtanced the Lo2ds, that thep would conſent,that all ſuch as were bozn 12. a. 1. 
beloze Patrimonp (marriage following after) ould be legitimate, as 4/0 20 H. 
weil as they that were bozn within Patrimony, as to the ſucceſston of 3: 
Inheritance, foz that the Church accepted ſuch to be Mgitimate: But 
all the Earls and Barons with one voice anſwered, Nolumus Leges 
Angliæ mutare, quæ hucuſque uſitatæ ſunt et approbats. | 
Aurit to tbe 12 It a wit be direged to Co2oners, Coronatoribus de Comitatu, P. Co. 76 b. 
cuoncis. on in Comitatu, have the ſame confirucion, de and in (in this caſe 3% ors n 
ſigniſping the ſame thing; yet becauſe in ( in ſuch caſe) hath been Wy 
tre quently uſed, upon ſuch a direction to the Cozoners, de ought to ba 
re jeued, and in retained: ſoꝛ the oꝛdet of the Regiſter is, that all waits 
directed to the Sheriff ſhall be Vicecomiti de Comitatu, but thoſe. di. 
reced' to the Cozoners , Coronatoribus in Comitatu ; as an Attach- 
ment againſt the Sheriff ſoz not returning a Replevin, is directed Ca: 
ronatoribus in Comitatu, gc. 0 is like wiſe the wit of Certifying an 
3 Dutlaw2y, as appears in the book of Entries, ànd ſo all other waits, 
I as a Diem clauſit extre mum fs, Bſcheatori in Comitatu, and the like + 
1 And he that finds fault with this diredion, argueth againſt the 
5 Regiſter, and alſo againſt the common uſage of the Law heretefoze 
3 pxactiſed. j v4 L . | 
3 Phaſe, 13 If I give vou a pint of wine, pot (hall not have the pint-pot; but — 
if à give you an Yogſhead of wine, yon ſhall have the Mogſhead, foz [7 
the plz aſe of the language common uſed expzeſſeth the intent, Et 8 
Communi obſervantia, 8&c 2} 11%, 111 ern 
14 A w:it of Inquiry being directed to the Sheriff himſelk to be exe⸗ Hob. 83. 
tuted he makes return, Qpyod manda vit Balivo Hundredi de B. &c, — 
Qui quidem Balivus ſic ſibi reſpondir, And ſo ſets down the Jngailtion 
taken beſoꝛe the Bailiff, and 40 l. damages; Yowbeit, upon 4 wait 
of Error it was agreed by all the Judges, that the return was .inſuffi- 
tient; becauſe it was apparentiy untrue and againſt Law ; foz. that 
the warrant was directed to the Sheriff himſelf to be executed in any 
part of the County, and no Venue contained in that Inqueſt of office, 
as there is in other wꝛits, which intitle the Bailifs of Libertics;How: 
beit, the Court would nat reverſe the judgement, becauſe thete wert 
di vers of the like kind, both in the Kings Bench and Common Pleas, eſ- 
pectaily in Suffolk and Norfolk in later times. Vide Hob. 84. Skeat 
and Oxonbridge ſuch an allowance in a wit of waſte, 
Star-chzmbe: 15 In a ſute in the Scarr-chamber witneſſes were examined to Hob. 174. 
pꝛove what was depoſed concerning a will in the Eccleſiaſtical Court ; 
but becanſe depoſitions oc re not allowed in the Starr · chamber taken 
in other Courts, they wers rejected, as acrafty device to indute depo⸗ 
ſit ions againſt the Rule of the ſame Court, ' 
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20 4 Exentus varios Res nova ſemper habet; And therefore it ha- 
teth new luwent ions, and Innovations. 


Co. Inſt, pars 1 Dir Edward Cooke ſpeaking of Juſffce Richel his Perpetuſty, Ir vention 
1.379. a. 2. gbferves, that new fnventtons (though of a learned Judge in his own 
pofeſston) are full of Inconventence : Periculoſam eſt res novas et 
| inuſitatas inducere, And that Authoz ſaith farther, that Littleton in 
Co. ibid. b.. the debate of that caſe (5. 721,722, & 723. ) hath taught us an ex- 
cellent point of learning, that when any innovation oꝛ new inbentioa 
ffarts up, the beſt way is to try ft by the Rules ot the Common Law, 
fo2 they are the krue touchſtones to ſever the pure gold from the vols, 
and ſophiſticattons of novelties and new inventions: And by this ex⸗ 
ample (he ſaith) you may percefve, that the Rules of the Common 
Law (which are indeed the Maximes of Reaſon) being ſoundly apply: 
ed to ſuch novelties, it doth utterly cruſh them and bztng them to no- 
thing; fo2 commonly a new fnventfon doth offend againſt many 
Co ibid. 282. Rules and reaſons of the Common Law: And therefozo the antient 
b. 3. Judges and Sages of the Law have ever ſuppꝛeſſed innovations and 
novelttes, as ſoon as they have offered to creep up, left the Quiet of 
the Common Law might be diſturbed, and ſo have Ads of Parlia⸗ 
ment alſo many times done the like: And the Judges ſap in 38 E.3, 
We will not change the Law, which alwayes hath been uſed And a: 
Co, ibid. 303. nother ſafthin 2 H. 4. 18. It is better that it be turned to a default, 
b. 4. than that the Law ſhould be changed, or any innovation made. And 
therefo2e new and ſubtil inventions ought not to alter any pꝛinciple of 
the Common Law, Vide ſopra 184. 21. & 159. 2. 
"a 2 The Invention deviſed by Juſtice Richel (an Iciſhman bo2n) in 5 
So. ibid. 377. the time of R. 2. 6 the Ine by Thirning-Chief Juſtire in the time of El. The ilk 
'T 4. were both full of imperfections, foz nihil ſimul inventum eſt & per- 
fectum, and fxpe viatorem nova non vetus orbira fallit: And therefoze 
new inventions in aſſurances are dangerous. | 
Co. 1.1.85 a, 3 If a man make afeoffment'fn fi of land fo the uſe of A. and his 
4. in corbets hetrg every Pondap, and to the uſe ot B. and his heirs everp Taeſvap, 
caſe. and to the uſe of C. and his heirs every Wedneſday, thefe limitations 
are vold, becauſe ft is a new invention, there being no ſuch fractions of 
eſtates found in the Law: And therefo2ze not to be permitted foz the 
minton benience that map enſue | 
Co. l. 1. 138. 4 By the Statuts of 27 H. 8. of Uſes, ſome nſes were ercented The like, 
3. 3. in Chud- yzeſently, others by matter ex poſt facto, and others again were ex- 
Menſe. tirpated and extingufſhed by that Ac : Uſes in eſſe d dzaw the pol 
ſeſsfon pꝛeſentiy by fozce of the At ; Uſes limited ih fururo, and a- 
greeabte to the Rule of the Common Law. are alſo , ff they become 
in due time th eſſe; within the pzoviſion of that Statute; but uſes in- 
vented and limfted in a new manner, and not agreeable tothe anttent 
Common Laws of the land are ntterly extirpated and extinc by that 
Att; fo2 it appears by theerp2eſs letter of the Aa, that it was the in: 
tent of the Parlfament to extinguiſh and root them out, and toreſtoze 
the antient Common Law of the Land, Vide plus ibidem. 
eo. J. 5.32.9. 5 Upon a fieri facias of the gos of the teſtatoz the Sheriff returns 
Pettiſers calc, nulla bona, &c. And thereupon another wait idues to him to inquire 
by Enqueſt, whether o2 no the exccuto2s have waſted, gc. he returns 
they have, and thereupon execution is awarded of their dwn goods; but 
this award of execution was reverſed by wꝛit of Error; becauſe that 
P2actice hav been taken up of late dapes, wheras the antient courſe 
was (and ſince the judgement in this caſe is taken up again) to _ a 
Y 


Perperuity, 


Devalavit. 


Marx. 262 the Common Law. 1 
fieri facias to the Sheriff to levy, xc. of the teflatozs gods, and it it 
appear to him, that the executo2s have waſted, 4c. then of their own 
gods: And in fach caſe an action upon the caſe will lie againſt the 
Sheriff if he make a falſe return ; whereas in the other caſe no ſuch 
action lies, becanſe the Sheriff makes his return by Inquefl. 
perpetuity. 5 All perpetuities (being new inventions) are againſt the reaſon Co. I. 6. 40. b. 
and policy of the Common Law; foz at the Common Law al Jn- 7. 55 N 
berttances were f&-ſtmple , to the end that neither Lozds ſhould, be ma 
defeated of their eſcheats, wards, c. no2 purchaſo2s 02 farmers ſhould Co.] 9. 128. 2. 
loſe their e ſtates 02 leaſes, oꝛ be evi by the heirs of their grantozs. oz 4- in Sende- 
lefſo2s, noz ſuch infinite occaſions of troables, contentions, oz ſutes ©**- 
ſhould ariſe : And therefo2e it map be truly averred, that. the policy 
and Rule of the Common Law in this point was in "effec ſubverted 
by the Statute de donis made in 13 E. 1. which oꝛdained a general 
perpetuity by Act of Parliament foꝛ all ſuch as had then made it, oz 
would afterwards put it in ure; by fozce whereof all the poſleſsfons 
of England in effect were intatled accoꝛdingly, which was the cauſe of 
the ſaid and divers other miſchiefs; Howbeit divers attempts were 
made foz remedy thereof in divers Parliaments, and many bills ex- 
hibited acco2dfugly,but they were alwayes upon one pꝛetence oz other 
rejected: Indeed the truth was, that the Loꝛds and Commons know- 
ing that their eſtates tail were not foꝛfeitable fo2 felony oz treaſon, as 
their eſtates of Inheritance were befoze the ſaid Act (and pꝑꝛincipally 
in the Barons warrs in the time of H. 3.) and finding alſd, that thep 
were not chargeable. with the debts 02 incumb2ances of their ance« 
ſtoꝛs, and that the ſales; alienations, o2 leaſes of their anceſto2s dio 
not bind them foꝛ the lands which were fo entailed to their anceſto2s; 
did alwapes reject ſuch bills; And this continued — the reſidue of the 
Reign ot E. 1. and the Reigns of E. 2. E. 3. R. 2. H. 4. H. 5. H. 6, and 
until about the 12 of E. 4. when the Judges upon conſultation had a- 
mongſt them did reſolve, that an eſtate tail might be docked and bar- 
red by a Common recovery, and that by reaſon of the intended recom⸗ 
pence the Common recovery was not within the reſtraint of the ſaid 
perpetuity made by the ſaid Act of 13 E. 1. whereby it appears, that 
many miſchtefs did ariſe upon the change of a Maxim and Rule of the 
Common M aw, which they who alte red it could not diſcern, when they 
made the ſats change; foz Rerum progreſſus oſtendunt multa, quæ in 
initio przcaveri ſeu prævideri non poſſunt. Vide 8. 
Marſhalſie. 7 In Sir Geo. Reynels caſe in the 9 Repozt , one of the reaſons Co. l. . 9. 2. 2. 
why the office of Marſhalſie could not be granted foz years, was, be- 
cauſe it was an antient office, and had been alwayes granted foz llfe, 
oꝛ at will, to the end the perſon to whom it was granted might be cer- 
tafnlp known ; And therefoze to grant it foz years, when it was ne⸗ 
ver Known to be ſo granted befoze, being an Innovation, might 
| pꝛobe dangerous and of il conſequence to the Commonwealth, 
An Intail 8 The docking ok an Intatl by a Common recovery tn 12 E. 4. was c,1,, 37 b. 
cocked, no new invention, but conſonant to the opinton of the Sages of the n Mary Bor- 
Law, even from the making of the Statute De donis, as appears bp igt caic. 
divers autho2ſties in our boks, viz. in 42 E. 3. 53. in 44 E. 3. 21, 22. 
Octavian Lumbards caſe, in 48 B. 3. 11. b. Jeffercy Benchers caſe, in 
12 H. 4. 13. b. in 1 F. 4. 5. fn 5 E. 4. 2. b. which reſolntfons and opi⸗ 
nions in Law, together with divers others of the like kind, did ( as it 
ſtems) pꝛodute the judgement in 12 E. 4. And therefo2e ſuch bar- 
ring ol an eſtate tail was not then to be eſt med an innovation oꝛ new. 
invention, but the Judges and Sages of the Law then perceiving 
what contentions and;miſchiefs had crept into the quiet of the Law, 
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of the fozmer expoſition thereof by the Sages of the Law ſince the 
making of the lame Ac, did in the ſafd 12 year of E. 4. give jnvgment, 
that in luch caſe an eſtate tail ſhould be barred, And in Scholaſticaes 
pl. Com. 43. caſe in 12 Eliz. it was not thought fit to ſtand with the honour and ara. 
vit of the Court, that the queſtion concerning the reffraint of a Com- 
mon recovery (which had been ſo often debated and reſolved ) would 
be orte mobed, Vide ſupra 6, af 
Co. 1. 11. 87, The Queen grants to one of the Pꝛivy Chamber the only ma- 2:44,,;., 
2. 3. in che king, and impoꝛtation of Cards; This was adjudged a Ponopoly,and 
caſe of Mono- theretoze void; and one of the rcaſons was, becauſe ths grant was 
28 primæ lenpreſſionis, foʒ no ſach was ever ſeen to paſs by Letters Pa: 
tents under the Gꝛeat ſeal to that very day: And thereſoꝛe becauſe it 
was a dangerous Innovation without president o2 authozity of 
Law oz Reaſon, and the Queen deceived in their grant, it was ad: 
judged void. 
Dyer 138. 11. 10 A Dedimus Poteſtatem was granted to Juſlice Saunders to re- 5.4 ;,,;, 
3,4. P. M. ceive an Atto2ney fo2 the defendant in a Quid juris clamat, hut be- clamat. 
cauſe there could be found no kozmer pꝛeſident fo2 it, it was with 
much difficulty and after long debate allowed by the Judges, and that 
upon great neceſsity, and wealineſs of the party. 


205 communis Error facit Jus. 
8 0 

Co. Inſt. 1. 1 In a deed of feoffment beginning with Omnibus Chriſti fidelibuss Livery by At. 
52.6, 2, &c, '02 Sciant omnes per præſentes, &c, '02 the like, a Letter of Attozs ne. 

nep map be contained, fo one continent map contain divers deeds to 

feveral perſons: But it᷑ it be by indenture between the feoffoꝛ on the 

one part, and the feoffee on the other part, there a Letter of Attozny 

in ſuch a deed is not god. unleſs the Attoznep be made a party 

in the deed indented ; howbett, becanſe it hath been commonly uled to 

inſert it in the Jndenture, without making the Attoznp patty there- 

unto, ft hath been permitted to paſs, bas the other way is ſafeſt, and 

moze legal. Communis Error facit Ius. 
Co. I. 6. &, 2 Where it is required by the Statut e of 1 H. 3. 5. that in every Additions. 
2.4 in S7 mit oziginal, c. in which Exipent ſhall be awarded., Additions ſhould >car. 1 H. 5. 
410-1 7:4:955 he given to the defenvants of their eſtate, degree, myſtery ac. At ſo 
. tell out, that one, who was by birth but a Yeoman, was commoniy 

called Gentleman; And in that caſe, in ſuch a wꝛit bzought againſt 

him he may have the Addition of Gentleman, albeft in truth he is no 

Gentleman, but only bp vulgar reputation: foz in as much as the 

intention of the Act ts, that he ſbould have ſuch a name by which he 

map be known, it is ſaffictent to ſatſsfie the Ac of Parliament ; fo2 

Communis error, &c, 


206 So doth a Cuſtom, which is reaſonable : 
unreaſonable, contra. 


Ce [nſt.pars . 1 Df fines due to the Lo2d bythe Copyholder , ſome be by the copytold 
1 5% . 4 Change 82 alteratfon ofthe Loꝛd, and ſome by the Change oz alte- fincs, 

ratfon of the tenant, the change of the Lo2d ought to be by the ac of 

God, other wife no fine can be due, but by the change of the tenant, ef- 

ther by the act of God, oz the act of the party, a fine may be due: fo: 

ik the Loꝛd de challenge a Cuffonr within his Panoꝛ to have a fine of 

every of his Coppholders of the ſafy Pannoz at the alteratfon o: 

change of the Loꝛd of the Pannoz, be it by altenation, demiſe, death, 

07 
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oꝛ otherwiſe ; This is a cuſtom both again the Law and Reaſon, as 
to the alteration oꝛ change of the L on by the Aa of the party; foz by 
that mzans the Copybolders may be oppꝛeſſed by multitube of fines, 
by the Act of the KLo2d: But when the change groweth by the Att of 
God, there the cuſtom is good, as by the death of the Lozd: Ant: 
this was reſolved upon a Caſe in Chancery by all the Judges an; 
Serjeants of Serjeants Inn fn Fleetſtreet ( Trin; 29 Blix, ) 7 
ſied into that Coutt: But upon the change 02 alteration ot the C 
nant, a ine is due unto the Loꝛd, becauſe that cuſtom is reafonable; 
2 Ol lines taken df Coppbolders ſome be certain by cuſtom and 
Tic like, Come be uncertain, but that fins although tt be uncertain, yet ought it ( bis. 
4 to be rationabilis, and that reaſonableneſſe ſhall be diſcuſſed by the 
Juſtfces upon the true circumſtantes of the Caſe appearing unto them; wy 
And it the Court, where the cauſe dependeth, avjibgeth the fine exact« 
ed unreaſonable , then fs not the Copyholder compellable to pay it: 
And ſo ft was adjudged P. 1 Iac. C. B. rot . 1845,foz all excefstbeneſs 
is abhoꝛ red in Law. en | or 
3 In fo2mer times it hath been doubtev, whether oꝛ no, kt Co. 
Copyhold cu» ppholder had bien ouſted by his L62v, he might have any other reme- ©, 14. 
ftow, dy therein, than only to ſue to his 100 by petition; foz it ſeems, 0, b. ;. 
that it the Copyholder might have any other temevy , he conf not 27“. 5. 77. 
be p2operly ſatd to be Tenant at the Will of the Lo2v accodftigto the 
Cuſtom of the matt} : Bot Magiſtra rerum experientia hath made 
this cler and without queffon, that the Lozv tannot at his plraſure 
put ont the lawfal Copyholder, without ſowe cauſe of foꝛfeiture, and 
it he do, the Coppholver may have an Acton of Lreſpatſe againſt 
him; Foz albeit he be cenens ad voluntatem Domini, pet it is fetun⸗ 
dura conſuetudinem manerii: And Britton faith, ſpeaking of thete kind 
of Tenants, Et aſcuns gents ſont, qui cout franks de ſank er tenen ters, fe 
re de nous en villeynage, et ſont proprement nos ſokemans, et teiſt ſont 165. Co ibid. 
priviledges en ties manere, que nal ne les doit ouſter de tieli tene ments 140. 3. 3. 
tant come ils font les ſetvices, que # flour tenetnents appen- 
dant, et nul ne poit ſour ſervices accreſſre ne changer, & fire 
autres ſervices on plas, autrement que ils ne folaient , And hetewith 
agreeth Sir Robert Danby Cl. Inſt. of the C. Pl. M. g E. 4. 19. and Sir 
Thomas Brian bis Sneceſſo2 M. 21 E. 4. 80. That the Copyhotoer vo: 
ing his caſtoms and — ff he be put ont by his Lozd, than have 
an Aaion of treſpaſle againſt him. i 
4 Conſuetudo contra rationem inttoducta potius uſurpatio quam Co. ibid. 11 3. 
conſuetudo appellari debet; Again, Conſuetudo ex certa catifa rationa- 2 4. 
bili uſitata privat communem Legem: And, Cotrſuerado præſeripta et l- 
gitima vineit legem. wy | | | 
Villeinage 5 An caſtoms and pzeſcriptions, that are againff reaſon are doko ; Co. ibid. 139, 
ine to muy, as if a Lo of a mano wil pꝛeſctibe. that every Tenant, toho ntatte b. 4. Lil. S. 
eth his daughter to any man without. the L02ds kfcetce , thall make 205. 
fine ; This pꝛeſcription is vold, being ageinſt reaſon + becante none 
ſhal make ſuch fines, det only villeins; fo2 a freeman may ttæiy 
mary his daughter to whom he pleafeth : And albeft that it hath been 
objected by ſome , that ſach a cuſtom may have a lawral beginning 
becanſꝰ Littl. in the beginning of the chapter of villeinage $. 194, al- 
loweth, that a freeman may take lands of the Lozd to be holden of 
him, vm. topap a fits fo2 the marfage of his fon oz daughter, and 15 | 
therefoze ſome have thonght , that ſach a cnffom generally within the „ 
manoꝛ might be good: bat the anſtoer is, that although it map be ſofts a 1 
particular Caſe upon fuch a ſpecial reſervatfon of tuch a fine upona gitt 
of land, yet to claim ſucꝭ a fine vy a generat tuſtom within the mano z, 
ts againſt the trerdom of a freematr, that ts not bound thereunto by 
| par: 


Conſuerudo, 
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particular tenure: howbett a cuſtom may be alleged within a manoz, 
that everp tenant ( albeft his perſon be free) that holdeth by bondage 
o2 native tenure (the freehold being in the L02d) ſhall pay to the 
302d fo; the martage of his daughter without licence, a fine; And 
this is termed Marchet, of two french woꝛds, Mariage and achecter to 


: bup. 0 
Co, — _ 5 The cuſtom of Gavelkind in Kent, where all the ſons inherit e- Gavelkind 
5+ 215. quallp, hath been alwapes allowed a good cuſtom, becauſe every * 
: ſon is as well a gentleman, as the elveft , and having means may at- 
tain to as great honoz and pzeferment as the eldeſt, which by want 


and penurfe may be obſtructed, accozding to that of Horace, 


Haud facile emergunt, quorum virtutibus obſtat 
Res anguſta domi. 


Co, ibid, 149, Ihe like cuſtom is uſed and allowed as reaſonable in other parts 

b. 3. Lite. S. gf England within divers manozs and ſeigniozies, although it be not 

”"Y called Gavelkind in any Country but Kent: And as it is ſafo of ſons , 
ſo likewiſe ( by cuſtom) when one bzother dieth without (Mae, all the 
other bzethzen may inherit; There is alſo another cuſtom allowed 
within divers manoꝛs, called Borough-Engliſh, where the poungeſt B1rough-Lne- 
ſon, 02 poungeſt bꝛother inherits ; and in the manoꝛ of B. in Berkſhire, 44% l 
where the ſiſters ſhall not be Pareeners, but the eldeſt ſiſter ſhall 
have the inheritance ; all which do hold good, becauſe conſonant to 


e 
Co, inſt, pars a 


aſon. - 
1 7 Malus uſus abolendus eſt, and 8verp uſage is e vill, that is againſt Malus uſas. 


reaſon ;. Quia in Conſuetudinibus non dimurnitas temporis, ſed folidi⸗ 
tas rationis eſt conſideranda; And by this rule at the Parliament hold, 
en at Kilkenny in Ireland Lionel Duke of Clarence being then Lien- 
tenant of that Realm, the Iriſh cuſtom ( called there the Brehon⸗ 
law) was wholy aboliſhed, foz that (as the Parliament ſafd ) it 
was no law, but alewd cuſtom, et malus uſus abolendus eſt, as is ſaid 


_ befo2e. | 
1 ka 155. 8 Mbeftthe wzit of Alsile be, that the Sheriff, Faceret duodecim Alliſe. 
'T liberos et legales homines de vicineto, &c. videre tenementum, & c. Yet 
by antient courſe the @heriff muſt return 24. and this is foz expediti. 
on of juſtice ; foz if 12. ſhould only be returned, no man ſhould have 
a fall Jury appear oʒ be ſwozn ( fn reſpec of challenges) without a 
Tales, which would be a great delay of trials; ſo as ( in this caſe ) u- 
ſage and antfent courſe maketh a Law, 
Coy . 2.17.2: o Severance ofthe frank-tenement and inheritance of land holden Copyhold. 
. bp copp ot Court⸗ Roll, voth not extinguiſh 02 determine the Copp- 
hold eſtate; foz albefthis eſtate is taken to be but an eſtate at Mill, 
pet the cuſtom hath ſo eſtabliched the eſtate of the Copyholder, that 
he is not removeable at the Mill of tho Lozd , ſo long as he perfozms 
the cuſtoms and ſervices : And by the ſame reaſon the Lo2v cannot 
determine his intereſt by any Aa that he can do, and ſo hat b it been of: 
tentimes adfudged in the Kings Bench, | 
Eo, I. 4. 21. 10 Alveft a Copphholder hath ( fn judgement of law but an effate C opyhold. 
2 in ros gt Mlll, pet cuſtom hath ſo eſtabliſhed and fired his eſtate, that it ts 
** ( by the cuſfom of the manoꝛ) deſcendable, and his beirs ſhall inherit 
it; And therefoze his eſtate is not meerly ad voluntatem domini, but 
ad voluntatem domini ſecundum conſuetudinem manerii : ſoas the cu: 
ſtom of the manoz is the very ſoul andlife of Copphold eſtates ; fo; 
without cuſtom, oz ff they bzeak their cuftom, they are ſab- 
ject to the Mill of the Lo2d : And by cuſfom a Coppholder is as 
well inheritable to have his land accozding to the cuſtom, as he who 
; t 
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bath a franktenement at the Common Law, foꝛ Conſuetudo / in this 
caſe) eſt altera lex, and being an uſage time out of mind may create 
and conſolidate Inherſtances, 

: 1 A Cuſtom within a Panoꝛ, that every alfenation of lands hol- Co. I. 5. 84 a 7. 
den of the ſame Mano? (whether it be by Witting o2 feoffment there- in Penis, 
of made oꝛ by will) hall be pzcſented at the next Coutt holden fo2 the. 
ſaid Panoꝛ, in pain that (upon failer of ſuch pꝛeſentment) ſuch alie⸗ 
natton ſhall be void, is a god and reaſonable Cuſtom: But a Cuſtom, 
that none ſhall nſec his Coinmon in ſuch a place, until the Lo2d enter 


with his beaſts, is void fo2 the unreaſonableneſs: fo2 if the Loꝛd wilt 


not enter, it is no reaſon that the Commoners ſhould loſe their Com⸗ 
mon, Vide 2 H. 4. 24. 

12 Common called Shack ( which af the beginning was but fn na: Co. 1;7. 5. a, 
ture of a feeding together by reaſon of Utcinage fo2 avolding of ſutes) Sir 2s ce- 
is in ſome places (by Cuſtom) altered to the nature of Common ap- bets cale. 
pendant oꝛ appurtenant, and in ſome places it retains the oʒiginal na: 
ture, and the Rule to know it is the Cuſtom and uſage of every ſe- 
vera! Town, oz place, foꝛ Conſuerugo loci eſt obſervanda : And there⸗ 
fo2e if in the Town of Dale one hath gotten divers parcels of land fo: 
gether (in which the Inhabitants have uſed to have Shack) and long 
ſince did encloſe it, and nevertheleſs alwayes after harveſt the Jnha- 
bitants have had Shack there foz their Cattel, This ſhall be taken foz 

Common appendant oꝛ appurtenant, and the Owner cannot exclude 
them from Commoning there, albeit he will not Common with 
them, but hold his own lands ſo encloſed in ſeveralty; And this is 
well p2oved by the nſage, fo; notwithſtanding the antient encloſure 
the Inhabitants have had Common there: But if in the Town of 
Sale the Cuſtom and uſage have ben, that every Owner in the. ſame 
Town hath encloſed his own land time ont of mind, and ſo hath held 
in ſeveralty ; there that p2oves, that it was but in nature of Shack o- 
rigtnally becauſe of Uicinage, and ſo continues; And therefo2e (in 
ſuch caſe) he may incloſe and keep it in ſeveral! ty, and ſeclude himſelf 
from having Shack with the reſt of the Commoners. . 

13 Lands in antfent demeſn, which were partable between heirs Dyer KO b 4. 
male, were aliened by fine le vied at the Common Lawy; nevertheleſs 6 E. ; 
it ſee med to be the better optnton, that herebp the courſe of the Inheri⸗ 
tance was not altered, and made deſtendable at the Common Law, 
mw that thep ſhall ſtill remain partable, as befoze. 

4 A Cuſtom, that the Loꝛd of a Panoꝛ hath uſed to have the beſt Dyer 199. 58. 
beaſt of his tenant there dying, and i! uch beaſt be eloigned befoze ſet- 3 Eli⸗ : 
ſire, that then the Loꝛd bath uſed to take the beſt Beaſt of any other, 
levant and conchant within the ſafd tenure, was adjudged void foz the 
unreaſonableneſs thereof, Vide 3, 4 Eliz, Rot. 1496. 

15 Lands in London map be bargained and ſold in London by pa- 1 229. 50, 
roll without Indenture oz enrollment, as befoze the Statute of 27 H, 5 E/:z 
8. and this by a Proviſo in the ſame Statute. Chilborns caſe, 

16 A Cuſtom was alleged, that the tenant in fe could not make a Dyer 357. 4c 
leaſe foꝛ above ſix years; and it was adjudged a void cuſtom, becauſe Elis. 
repugnant to ſ&, and unreaſonable. Salfords caſe. 

27 A Cuſtom fo? the Jncumbent oz Churchwardens of a Pariſh Ho. 175. The 
to be paid fo; the burfal of a Co2ps of one who is no pariſhioner , but * Tefal 
only paſsing that way by accident, lodging in an Inne, oz other lodg⸗ 
ing, oꝛ the like, is an unreaſonable cuſtom and void. 
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207 Licet Conſuetudo ſit magnæ Authoritatis, Nunquam tamen 
Præjudicat manifeſtæ veritati. 

& 

Col. 4. 18. 2. 1. 1 The plaintiks bꝛing an action in London, fo2 that the defendant slander. 

er 7 called the wife of the plaintif Whore, the defendant removes it by ha⸗ 

— beas cor pus into the Kings Bench, and it was moved to have a Proce⸗ 
dendo to remand it, becauſe the action was maintainable in London 
fo2 the laid wo2ds, but not at the Common Law: Mowbeit the Pro- 
cedendo was denped per totam Curiam; fo2 ſuch a Cuſtom to maintain 
actions foz ſuch bzabling wozds is againſt Law: Licet Conſuetudo, 
&c. 

Co. l. 6 6. b. 2 Ed. 3. Lozd, an Abbot Meſne, the tenant is attainted of Trea- Records,. 

ef ſon, the King grants to Sir John Molins, to be holden of him and other 

chief Loꝛ ds of the fee by the ſcrvices, ic. In this caſe the Peſnalty is 
revived : and albeit divers Offices, licences, and other Recozds were 
p20duced to p2ove the Kings immediate tenure, pet the Barons ( be- 

koꝛe whom that cauſe depended) ſafd, in as much as by conſtruction of 

Law upon the Letters Patents it appeared, that there was no imme⸗ 

dfate tenure in the Ring, albeit it had been otherwiſe found in offices, 

' 02 admitted in licenſes, oꝛ other Reco2ds, yet that could not alter the 

true tenure, which oꝛiginallp appeared (to them as Judges) upon Re- 

- cod; And it was then alſo ſafd, Licet conſuetudo, &c. 

Oo. 1.11.75. 3 In Magdalen College cace in the 11 Rep. (where the Paſter and Gans by 

% Colle Fellows of that College had granted to Queen Eliz her heirs and Ecclefisften 

caſe. be ſucceſſo2s an houſe in London, with proviſo, that if ſhe did not regrant perſons. 
it within ſome ſhozt time to Bened, Spinola and his heirs, that then the r. 13 El. ic 
grant to her ould be void, with intent thereby to defraud the Statute 
of 13 Eliz. 10, > if was objected, that ſince that Statute there had 
been a great number of ſuch grants made by Maſters and Fellows of 
Colleges, Deans and Chapters, Maſters of {o'pitals, ac, Powbeit to 
this it was anſwered, that ſuch grants had been made rather ex conſue⸗ 
tudine Clericorum, who tmitated pꝛeſidents of ſuch grants made be- 
foze that Statute, than by the ſage advice of men learned in the Law; 

and Multitudo errantium non parit errori Patrocinium. 

F. N. B. 118.c. 4 It appears by the Regiſter, that if a man be found in arrearages Accompt. 
upon his accompt, and the plaintif arreſts him in London fox thoſe ar - Priſon. 
rearages,that then the plaintit may ſue fozth a wait in Chancery direc 
ed to the Sheriff, rehearſing this matter, and commanding the She- 
riff to detain the Accomptant ſafe fn pꝛiſon, until he hath paid the ar⸗ 
rerages: And it ſeems alſo upon the ſame reaſon, that if a man ſue 
fozth a wit of debt upon arrearages of accompt befoze Auditozs, 
and hath the party attached, ac. that he map have a wit out of the 
Chancerp dfreced to the Sheriff to keep him in pꝛiſon, until he hath 
ſatisfied the arrearages : but it ſeemeth to Fitzherbert, that ſuch a 
wit cannot ftand with Law, which ſhall command a man to be kept 
in pꝛiſon befo2e he ſhall have anſwered to the lute commenced againſt 
him. ; | 

5 Hob, 17. D2.James his caſe,concerningholding the Court of Au- 
dience in the Boꝛough of Southwark, which is within the Jurildiaton 
ol the Biſhop ol Wincheſter. 
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208 Husband and wife are one Perſon, 
And therefore 


Rebutter. x Ik a feme heit bf a diCſeiſo2 enfeoff me with warranty, and then 
marry with the diſſeiſee, if after the diſſeiſee b2ing a precipe againſt 
me, J ſhall rebutt him, in reſpec of the warranty ofhis wife, and yet 
be demandeth the land in another right : So likewiſe if the husband 
and wife demand the rfght of the wife, a warranty of the collateral 
anceſtoꝛ of the husband ſhall bart them, bccauſe the husband and wire 

prorcktion. ute one perſon in Law: And fo2 the ſame reaſon it is, that a pzotent- . % . 
on foꝛ the husband ſhall ſerve alſo foz the wife, yi owe. 

Conſpiracy, 2 A wiit of Conſpiracy mull be bzonght againſt two at leaſt, foz F. N.. 1 6.1. 
if there be ſuch occaſion of adion only againſt one, an action upon the 
caſe lyeth foꝛ the falſhod and deceit, becauſe one cannot conſpire with 
himſelf ; and therefoze a w2it of Conſpiracy foꝛ indicting the plaintif 
of felony lyeth not againſt Baron and feme only, becauſe they are but 
one perſon, but it may lie againſt Baron and feme and a third per- 

; ſol 

Accompt. 3 In an action of accomptareceit made by the Baron by the hands 
of the feme is the Barons own receit, and both the wꝛit and Count 
ſhall ſuppoſe that he received it himſelf, without ſaying, by the hands of 
the teme. 

Debr, 4 Ik a man take a wife who is indebted to other perſons, the Baron F. N B. 120. f 
Feme covert. and feme ſhall be ſued foꝛ this debt, living the feme, but ff the fem 
die, the Baron ſhall not be charged there with alter the death of the 
feme ; Yowbeit if the Creditoz of the Baron and feme recover the 
debt during the Coverture, which was due by the feme befo2e the Co⸗ 
verture, then albeit the feme die, pet the Baron ſhall be charged to 
pay that debt after the death of the feme, by reaſon of that Recovery, 

— And all this becauſe during the coverture they are but on? perſon 

n Law. : | 

Remitrer. 5 Ik tenant in tail enfeoff a feme in fee, and die, and his iſſue with- Lic, S. 665. 
in age takes the feme to wife , this is a remitter to the infant within Co. 1:.#. pars 
age, and the feme hath nothing left in her, becanſe they are one per- 1-359. b. 3. 
ſon in Law: Bo likewiſe if the husband diſcontinue his wives land, 
and take back an eſtate to him and his wife, during the life of the hus⸗ 
band, this is a remitter to the wife pꝛeſently, albeit the eſtate is not 
by the limitation to have continuance after the deceaſe of the husband, 
becauſe the husband and wife are one perſon, as afozeſaid. 

Joint purchaſe 6 It a joint eſtate of land be made to Baron and feme and a third 111. 5. 291 
perſon, in this caſe the Baron and feme ſhall have but a mofty , and Co. ibid. — 
the third perſon the other motty; ſo likewiſe ik land be given to Ba- 
ron and feme, and two others, the Baron und teme have but a third 
part; becauſe they are but one perfon in Law. 

Cui in vita. 7 If the Baron diſcontinue the land of the feine, and after take an Lic]. 5. 676. 
eſtate to him and his wife, and a third perſon, fo2 life 02 in fee ; This Co. ibid. 356. 
is only a remitcer to the feme fo2 the moſty, and foz the other moity, * * 
after the death of her husband, ſhe ſhall have a Cui in vita. 

Witneſs, 8 It was reſolved in the Common Bench, fn P. 10 Iac. that a wife co. ibid. 6, b. 
cannot be pꝛoduced as a witneſs either agatnff oz foz her husband, 4. 
quia ſunt duæ animæ in carne uns, and it might be a canſe of implacable 
diſcoꝛd and diſſention between the husband and wife, and a mean of 
great fnconventence. 

Pardon for 9 Str Robert Catlyn Chief Juſtice purchaſed lands holden of the Dyer 196. 30. 

alienation. Crown in Capite, to him and his wile, and the heirs of the ſaid Sir 3 Elis. 

Robert, 


Co, Inſt, pars 
I, 365. b.3. 
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Robert, and the Queen pardons him omnes tranſgreſſiones et offenſas, 
pro quacunque alienatione ſibi fata, without ſ peaking ot his wife ; yet 
this was a (uffictent diſcharge of the fine foꝛ the alienation to him and 
his wife; becauſe (as it ſeems) they were one perſon in Law. 

Ho 179. Le- 10 An adton of debt was bꝛought againſt the husband and wife fz Debt for Re- 
vendens caſe. the Recuſancp of the wife, and the husband would have appeared a. c. 
lone by Zuperſedeas ; bat the Court reſolved, that either both muſt ap: 

pear, 02 both be outlawed; being one perſon in Law, 


209 The Wife is of the ſame Condition with her 
tiusband; 


Co. Inſt. pars 1 Nobility map be granted fo2 term of life, by ac fn Law, with: 
1. t f. b. 3. & gut any actual creation; As if a Duke take a wife , by the intermar⸗ 
* 1 175 rtage che is a Dutchels in Law, and ſo of a Parqueſs, an Earl, and 
caſe, & Co, l. the reſt, and in ſome other caſe ; fo2 that ( fn ſuch taſe) ſhe is of the 
6. 52.d. & 53, fame condition with her hnsband : Mowbeit, there is a diverſity be⸗ 
* 80 , twen a woman that is noble by deſcent, and a woman that is Noble 
ounce {> by marfage: foz if a woman, that is noble by deſcent, marry a man 
q i © that is under the degree of Nobflity, yet he remaineth Noble Cl ; but 
if ſhe gain it by marriag , ſhe loſeth it, if the marry under the degree of 
Nobility, and ſo is the Rule to be. underſtood, Si mulier Nobilis nup⸗ 
terit ipnobili deſinit eſſe Nobilis; bat if a Datcheſs by mariage mart- 
eth a Baron of the Realm, ſhe rematneth a Datcheſs, and loſeth not 
her name, becauſe her husband fs Noble, & ſic de c#teris, 
Co. ibid. 20. b. 2 Ik a man mary the iet of the King by licenſe, and hath iſſue by 
x. & Co. l. 4. het, and after lands deſcend to the iet. and the husband enter, the Villeinsge. 
55-2.3. inthe Nfcf dieth, he ſhall be tenant by the Curteſte of this land, and the 
r e Ning upon any office found ſhall not vid it trom him, becauſe by the 
aſd marriage the Piet was enfranchiſed during the Coverture, But if a 
free woman marry a Uille in ot the King by licente, and lands deſcend 
to the Uillein, the Uillein dieth, the wife ſhall not be endowed, but 
upon an office found the King ſhall have the land, foz the Uillein re⸗ 
maineth ſtill a UMillein to the King, 
Co. ibid. 123. 3 Ik à let marry a freeman by the Common Law of England Villenge. 
2. 1. LItil. S. the iſſue is free, becauſe fn ſuch caſe during the Coverture ſhe is en- 
187. franchiſed, and ( by conſequence) free; And therefoze they being 
both free, the iſſue ought to have the lame pꝛivilege: So likewiſe if a 
Uillein marry a free woman, the iſſues are Ailleins, foz the like rea⸗ 
ſon, viz, becauſe during the coverture they are both Uilleins, 3 
C2. ibid. 136. 4 In caſe where a freeman marrteth a Nfef, ſome have holden, Villein Neef. 
b. T. that by this marriage the wife wall be free fo2 ever, but the better o⸗ 
pinion of our books is, that ſhe ſhall be pꝛivileged during the cover · 
ture only, unleſs the Loꝛd htmſelf marrieth his Ntef, and then ſome 
hold, that ſhe ſhall be free foz eber. Vide infra 9. 7 08 
Co, ibid. b.z. 5 Ik a Nief be regardant to a Pannoꝛ, and the taketh a freeman fo lein Nicf. 
husband by licence of the Loꝛd, and the Lozd maketh a feoffment in 
fee of the Mano2, the husband dyeth, the feoffee ſhall not have the 
Miet, but the feoffo2 ; foz that during the mariage ſhe was ſevered 
trom the Mano2 ; And lo is the book of 29 Aſſ. (which is falſ'y pztn- 
ted) to be underſtood. 
6 If there be two Coperceners of a Uillein, and one of them taketh 
him to husband, ſhe and her husband ſhall not have a Nuper obiit a- 
gainſt her Copercener, but after the deceaſe of her husband c 
map. 
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7 By th? Statute of 25 E. 3. it is declared, that it a ſervant kill P!. Co. 86. b. 
his Paſter, it ſhall be adjudged. Treaſon, vz. Petty treaſon, and in in Panricg- 
19H, 6. 47. (tit. Corone 7. & Br. Treaſon 8.) upon an Indictment ** _ 
one was arratgned foꝛ kfliing the wife of bis Maſter, which he cdnfef- 
ſed, and thereupon it came into qut ſtion. whether oz no he ſhould be 
d2awn and hanged, oz hanged only, and it was adjudged by the advice 
of all the Juſtices of both the Beneges, that he ſbould be dzawn-and -/ 
hanged, fo2 that it was treaſon ; And there it is not taken within the 
equity of that Statute, which ſpeaks only of killing the 'Paſter, but 
rather within the v 0:ds thereof, becanſe Paſter and Piſtreſs impozt 
the lame, being one percon in Lam. rin Io F. 26 | | 

8 Ik a feme cove.c be outragioullp amercfed, and thereupon the F N.B. 75. d. 
husband be diſtrained foz it, he ſhall have the wit de Moderata miſe: 
ricord ia to relteve himſelt from ſuch outragious amerctament. 

9 At a freeman matry a Niet, ſhe ſhall be free foz ever, albeit the F. N. B. 78. g. 
Baron die, and ſhe ſurvive, and this the Law giveth her, as Britton 
ſaith, in favorem libertatis; and it ſems reaſonable that the Law 
ſhould be fo, becauſe ſhe and her husband are but one perſon in Law, 
and ſhe ought to be of the ſame nature and condition in Law to all in - 
tents with her husband; Now there foꝛe her husband being free to all 
intents without any condition in Law, oz otheruiſe, and ſhe being of 
the ſame nature and condition with her husband, ff be be once clearly 
diſcharged of Ullleinage to all fntents, ſhe cannot be Nfefafter with- 
out ſome ſpecial an done by her fclf, as divozce, o2 Conuſance fn a 
Court of Recoꝛd; and this ts in ſ\avour of Liberty, Vide Exod. cap. 
21, & ſupra 4, a Set . 1 0 ws 1 
10 A wit of partition was bzought againſt the Duke of Suffolk. Dyer 539. b. 31. 
and his wife, and others, per Radulpham Haward Armig. & Dominam 6 & 7 E. 6. ; 
Annam Powes vxor. ejus ( fo; ſb ſhe was named in the wzit) and ex. 
ception was taken upon the Miſnomery becauſe the onght to have been 
named only b the name of herhugband, and not otherwiſe, : And bp. 
the opinion of Montague Ch. Juſlite, and Hales Jufffce,: the exception 
as good, becauſe by the Law of Gov ſhe ts (ub poteſtate viri, and 
the re koꝛe her name of dienſty ought to he changed accozding to the de- 
gree of her husband, not withſlanding the curteſte ofthe Ladies of Yos: 
noꝛ and the Court; whereupon theplaintifs bzonght a new wit, ad. 
re: pondendum Radulpho H. & Anna uxori ſuæ, nuper uxori Domini 
powes defuncti. . | | 8 


210 They cannot ſuc one another, nor make any grant one 
to the Otiicr, or the like, | 


1 A man map at this day by his deed covenant with others to ſtand c 
ſsiſed to the uſe of his wife, oz make a feoffment oz other conveyance . 11. .. 
to the uſe of his wife ; ſ02 no ſuch an eſtate map be executed to ſuch Littl. 5. 168, 
uſes by the Statate of 27 A. 8. 10. becauſe an uſe is but a truſt and 
confidence, u hich by ſuch a mean map be limited by the husband to the 
wife; ſo like wiſe in places where lands were deviſable, the husbands 
(befo2e that Statute.) might by his teſtament deviſe his tenements 
to his wife in fer, fo2 itfe, 02 years, becanſe ſuch deviſe tok not effec, 
until after the death of the de viſo:: Mowbeit, at the Common Law 
a man could not by any con vepante, either in poſſeſston, re pe rſion, oꝛ 
remainder, limit an eſtate to his wife: neither pet ſince the ſaid ta 
tate covenant with his wife to ſtand ſeiſed to her nſe, becauſe (he and 
his wife being one perſon in Law) he can grant nothing to her, noz 


covenant with her. = 7 
| Cecece 1 If 
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Co. ibid. 206, 2 ff A man be bound with a Condition to enfeoff his wife, the con- Bond. 
b. 3. dition is vofd and againſt Law, becauſe it fs againſt a Maxim of 
Law, viz, that a man cannot make any grant to his wife; and 
pet the bond is good, but ff he be bound to pap his wife monep, that is 
good, Er ſic de ſimilibus. r 382 BEE 
Co. l. 4. 29. b. 3 Aibeithe that is admitted to a Copphold efate is in by him, that Copyhold. 
— ad made the ſutrender, pet a man ma ſurrender to the uſs of his wite, 
7 becauſe the Baron doth it not immediately to the wife, but by two 
means, viz. by ſurrender of the Baron to the Lo2d to the uſe of the 
wife, and bp the admittance of the Lo2d accozving to the ſurrender ; 
but if the eſtate div{mmedtately paſs from the husband to the wife, it 
Could not be god, | | 
Co. l. 3. 136. 2. 4 It was adjudged M. 30 & 31 Eliz. that, where in debt againſt a Fc me £ xc. 
2 in Sic lohn feme executrix, the pleaded fully adminiſtred, and it was found, that ix. 
Nedbams calc. the nefermant had taken the Obltgoz to husband, and that the bus⸗ 
| band was dead, this was no releaſe in Law, neither pet the debt 
thorobp ertina, bat only ſuſpended during the Coverture; foꝛ ſhe 
couid not (againſt a Maxim of Law) by taking him to husband make a 
releaſe to him of the debt. 
5 Hob, 10. Fryer againſt Gildridge, 


211 Upon a joynt Purchafe during the Coverture, either 
ä of them taketh the whole. 


Co. Inſt. pers x Jf a man be ſeiſed of land in right of his wife, and foweth the => omen 
. 55. b.2- groumband dfeth, his executo2s ſhall have the Cozn, and if his wife 
dit belege bim, he himſelf ſhall have ft; But if husband and wife be 
jopntenants of the land , and the husband ſow the ground, and then 
the land ſarviveth to the wife; in this caſe, it is ſaid, that ſhe ſhall have 
= the Con. Vide © Aff, 21.. 8 B. 3. 54: & Dyer 316. 
Co, ibid. 187. 3 Jfa jopnt.effate of land be made ito a man and a woman and Baron & Eme 
2, 4s their betrs beſdze mariage, and after thep intermarry; in this caſe, 1 
the husband and wife have motties bet wien them: but if it be during g 
ths Co votture, they hold by intirsties: Foz example, William Ocle 
and Ioan his wife purchaſ ed lanvs-to them two and their heirs, after- 
wards William Ocle was attainted of high treaſon fo the murder of 
E. 2. and was executed, Joan his wife ſurviving him; E. 3. granted 
the lands to Stephen de Bitterly and his heirs, John Hawkins the heit 
ol Ioan in a petition to the King diſcloſeth this whole matter, and upon 
a Scire facias againſt the Patentee hath judgement to recover the 
EL lands, foꝛ that William andgoan were one perſon in Law. 
8 _ ny 3 If a ieoffment were mada befo:e the Statute of Uſes (27 H. 8. The lice. 
>; * . 16.) to the ule of a man and a woman and their hetrs, and they in- 
»imbiſh and termarry, and then the Statute is made; Jn this caſe they hold by 
Tatbois, moſttes, fo2 ff the hasdand alten it is good fo2 a moity, becauſe the 
Statate executes the poſſeſsſon accoꝛding to ſuch quality, manner, 
fo2m, and conditfon, as they had in the aſe, ſo as though it veſt during 
the coverture, pet the Ac of Paritament executes ſeveral moities in 
- Ceo. ibid. 3 1. them, feeing they hav fc detal moittes in the uſe : But it hath been ſaid, 
t. & Co. I. 2. i a te bt tion be gtanted to a man and a woman, and their heirs, and 
——— % befoze aftezument they intermarry, and then attoꝛnment is made, 
pl. Co: — Wat in ches caſe the husband and wife ſhall ha ve no moſties, no moꝛe 
. Nich. & than it a charter of feoſt᷑ment be made to a man and a woman, with a 
Nich. letter of Attozney to make livery, they intermo ty, and then livery is 
mado ſecurduch formam cart, in whichcafe it is alſo ſafd , that they 
have no moities. 
4 Beto : 
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(ub 14 vie. 4 Wefoze the Statute of 32 fl. 8. 28. ft husband and Wife were Co. ibid. 3:5. 
jointly ſeiſed to them and their heirs, of an eſtate made during the 
Coverture, and the lusband alone (oꝛ together with his wife ) had | 
made a feoffment in fie, and died, the wife by the Common Law 
might have had a Cui in vita to recover the whole land, and after der 
death, her heir might alſo have had ſur Cui in vita; And ſince that Sta: 
tute both che and her heir may enter after ſach diſtontinnance of the 
husband, without being put to their action. „ 

Diſcontinu- 5 If the Baron diſcontinue the land of the teme, und after take an Co. ib. d. 356. 

auce. eſtate to him and his wife, and a third perſon fo2 life 02 in ſee; this 
is only a Remitter to the feme ſoꝛ a moitp, and after the veath vf her 
husband the is pat to her Cui in vit a cb the moity: But if Mich an effate 
be taken back to him and his wife only, the ſhall be remitted to all. 

Recovery. 6 Husband and \rife are Jointenants fo life, the remainder to the 
husband in tatl, the Remainder to another in fee, the husband ſaffers 1 2 
a recovery ; this is no barr to the {fue fo2 any part, becauſe there ure „ehe 2 
no moities bet wirt Baron and feme, and the re koze no lawrull tenant caſe. 
to the præcipe of the whole; And the eſtate in remainder depends tp - 
on the intire eſtate made to Baron and teme, ix. | 

Real lien, 7 If ſundꝛy perſons acknowledge a recogniſante, it ſurvives not. | 

but the lands of them all ſhall be put in execution equally ; ſo ltkewiſe Co. I. 3.14. 2. 
ik two be bound to warranty, the ſurvivoz and the heir of the other 4: in Sir i- 
chall be vourhed together: Bat it hasband and wife, and the Hbirs of „ 
the wife be bound to warranty, and the wife die, the land of the Bars Rx 

may be only put in execution; betaule there are nv mvities betwift 

Baron and feme, 4c. | 

The like, 8 Ik a feoffment be made to a man and a woman ſole with war: pl. C 
ranty, they intermary, and then they are vouched, and recover in va- - _ 
lue; In this caſe, moittes ſhall not be betwixt them, foz albeit they wich. 
were ſole, when the wartanty was made, yet when they terovtr and 
have exerutfon,they ate Baton and teme, and cannot take by mottfes, 


212 Taz Husband is the Womans head; 
And therefore 


Homage by 1 The hus band ard wife voftig hoffiage fo2 the \vives land, the hus⸗ Litel. 5 88, 
Baron and band hall ſpean the woꝛds fb2 them both, viz. We do you Homage, &t. 89, . 
leme. And the homage. which the husband and wife bs, is the very hömage, C. * Pare 
which the wife ſhould. do alone ko; her own land; and in that caſe , 23" 
when he hath ile by his wie, he wan vo the homage alönk, durfnghts * 
wives life, becatiſe bp having df iſie he is intitled td an eltate fo; term 
of his own life, iu his own right; uns ytt is ſeffed in tes Allo in the 
right of his wife; ſo as in ſuch caſt he is not & bare tertdrit (62 like + 
Þowbett ff his wife die, then he hath. only an eſtate to; life, and 
( by conſequence } cannot de homage : And whiit is (aid of 
doing homage, fs alſs true sk taking homage, in cafe where the hits» 
bands ſeiſed of a Sefonio2y in right of his wife, to: in luth tate alto 
( befo1e iſſue ) the husband and wife (ball take it together by holding 
the tenants hands in the hands of them both: But alter fue he ſha 
receive it alone, and alter the wives death he ſhall not recetve it ; foz 
(regularly) it is true, that he who cannot rerei be homage in reſpect of 
the weaknefte of tis c#ate ia the Heigndozp, thill not do homage, 
hen he hath a like cate in the tenancy. In like manner, Pꝛotedi- . 0, _ 
Protection. og fo2 the husband thall ſarve alſo fo; the wille. No” 1 hal 
ny: 2 Jfarecoverp be had againſt a woman in an Afsiſe of Novel difs Co bid. 3 b. 
Kecilein, ſeiſin, and the platirtit recoterethand hath eretutton, the 3 . Wy 
eth 
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keth husband, and both of them redilleiſe the plafntiff, he ſhall not 
have Rediſſcifin, becauſe the husband is now the womans head, and 
alius: But if a feme recover in an Aſsiſe, and after take Baron, and 
they are redilleiſed, the husband and wife ſhall have a rediſſeiſin, be- 
cauſe (as befoze) he is the womans head, and therfoze joyneth foz con: 
fozmity, and doth it in the right of his wife, who was vilſctied befoze, 
ſo as (in effect) it is Idem diſfeiſitus, & idem Conquerent. Vide Mer. 
ton cap. 3. 20H. 3. 
Co. ibid. 354. 3 Ik land be given to Baron and feme, and the heirs of their two Remitter. 
a. 23 bodies, and after the Baron alien the land fn fee, and then take back 

an eſtate to himſelt᷑ foꝛ life; In this caſe the Baron ſhall not be remtt⸗ 

ted againſt his own alienatton: But if he had taken back an eſtate to 

bim and his wife foz thetr ifves, albeit they be but one perſon in Law. 

and no moities between them, yet fo2 that the wife (the husband be- 

ing her head) cannot be remitted in this caſe, unleſs the husband be re⸗ 

mitted alſo; Therefo2e (in judgement of Law) both husband and 

wife ſhall in this caſe be remitted againſt the husbands own altenatt⸗ 

on. 
Co. I 11.7. 4 Ik an Appeal be b2onght againff a feme covert, and the be acquff, Appeal. 
b. 2. in Maz- ſhe ſhall not have damages by the Statnte of Weſtm. 2 cap, 12. be- Fee cover, 
dalen College canſe the is diſabled by the Law to ſae ſole without her husband. Vide 
2 22 E. 3. tit. Corone 276. | 
Co. Inſt, pars 5 To cover fn Engliſh is tegere fn Latin, and is ſo called, fo2 that Contract. 
. 112.7. 4. the wife is ſub poteſtate viri, and therefoze ts diſabled to contract with 

any without the conſent of her husband, who is her head. 


213 All that ſhe hath is her Husbanls, Vide Ho. 216. 


Co. Inſt], pars . 1 Omnia, quæ ſunt uxoris ſunt ipſius viri, non habet uxor poteſtatem . 

I. 112. 2. A ſui ſed vir, Wracon, lib. 2, cap. 15. And again, Res licet fi propria eee 255 
uxoris, vir tamen ejus Cuſtos, cum ſit caput Mulieris. Bʒad. lib. 5. cap. a 
25. 

Co. ibid, 326. 1 The husband is tenant in tail, the remainder to the wile in tail, Diſcontinu- 

a. 4. the husband makes a feoffment in fee; In this caſe the husband by 2"<<- : 
the Common Law dfd not only diſcontinue his own eſtate fail, but his : 
wives remainder alſo, becauſe at the time of the feoffment he was ſet: i 
ſed of his wifes remainder in her right: Powbeit after the death of | 
the husband without idue the wife may enter by the Statute of 32 H. 


8. 28. n 
Co. ibid, 351i, 3 If a man taketh to wife a woman ſeiſed in fee, he gaineth by the Inkeriznce. 
«1 intermarriage an eſtate of freehold in ber right, which eſtate is ſuf- 


fictent to wozk a remitter, and pet the eſtate, which the hasband fo 
gatneth, dependeth upon uncertainty,and conſtiteth in pꝛibity, foꝛ it᷑ the 
wite be attainted of felony, the L oꝛd by eſcheat ſhall enter, and put 
out the husband; otherwiſe it is if the felony be committed after iC- 
ſae had: Alſo if the husband be attainted of felony , albeit the King 
thereby gaineth no freehold ( fo2 that remaineth ſtill in the wife) yet 
the King ſhall have a pernarp of the pzofits during the Cover- 
tute. 
Co. ibid. 2. 3. 4 Ik a man marrp a woman poſſcſſed of a term fo2 pears: Jn this Chattel real. 
caſe the baron is alſo poſſeſſed thereof in her right, and hath power to 
diſpoſe thereof by grant oz demiſe, he may alſo fozfeft it by Outlaws p 
oꝛ Attainder, becauſe thep are gifts in Law. 
Co, ibid, s Upon an Execution againſt the husband fo his own debt, the The !.ke. 
Sheriff may ſell the term: Howbeit, the husband cannot diſpoſe there- 
of by will: Alſo if he make no diſpoſition oz fozfettnre of it in his life, 
and 
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Max. 213, 


The like.) 7 


Chatecls per- 
ſona!. 


* -” * 
Cn; fi mation. 


Feme, 
Executor. 


Replevin. 
Obligation. 


the Common Law. 
x ſurvive the wife, he ſhall have it by gift in Law; but in ſachcaſe il the 
wife ſurvive him, ſhe ſhall have it again: There is the ſame Law like⸗ 
wiſe of eſtates by Statute Perchant,Statute Staple Elegic,wardſhips, 
and other chattels real in poſſeſston. Vide Hob. 3. Yong ànd Radford. 
6 Chattels real en aucer droit, oz conſiſting meerip in adion 03 
uſe, the husband ſhall not have by the intermarrfage ; but Chattels 
real being ot a mixt natnre, viz, partly in poſifſsfon, and partly in adf- 
on. which happen during the Coverture, the husband ſhall have by the 
inter marriage, it he ſur vive his wife, albeit he reduceth them not into 
poſſeſsfon in her lite - time; but it the wife ſarvive him, ſhe ſhall have 
them: As if the husband be ſefſed of a rent-ſervice, charge, oꝛ ſeck, in 
the right of his wife, and the rent becomes due during the coverture, 
the wife dieth, the husband ſhall have the arrerages, bat ff the wife 
ſurvive him ſhe ſhall have them, and not the cxecutozs of the husband: 
So it is of an Advowſon,t: the Church become vold during the Covers 
ture, he map have a Quare Impedit in his own name, cs ſome hold, 
Vide 50 E. 3. 13. 28 H. 6. 9. 7 H.7. 2. Bnt the wife ſhall have it. if he 
ſarvive him, and the husband, if he ſarvive her: Et ſic de ſimili bus: 
But if the arrerages had become due, oz the Church had fallen void 
befo2e the marriage; In ſuch. caſe they were meerlp in action 
befoze the marriage; And therefoze the husband ſhould not have 
them by the Common Law, although he ſurvived her: And ſo it is 
itkewtiſe of Reliefs, mucatis mutandis: But now by the Statute of 32 
H. 8. 37- if the husband ſarvive the wile, he ſhall have the arrerages 
as well incurred befoze the mariage, as after, 

7 Things in Action, as debts by obligation. contract, 02 otherwiſe, 
the husband ſhall not have, unleſs he and his wife recover them; But 
the marriage is an abſolute gift.ofall Chattels perſonal in poſſeſsion 
in her own right, whether the haghand ſurvive the wile oꝛ no: ſo if an 
Cfray happen within the Mano ol the wife, and the husband die be - 
foe ſefſure, the wife ſhalt have it; But aſter ſeiſure by the husband, 
the p2operty veſteth immediatly in him, and il he die, his executozs ſhall 
bave it: Yowbeft, as to perſonal gods there is a dfvi rity, between a 
p2operty in perſonal gods (as fs afoꝛeſaid) and a bare poſſeſsfon ; fo 
if perſonal gods be bailed to a feme, oꝛ if ſhe find goods, o2 ff goods 
come to her hand aß Executrix to a Bailiff, and then ſhe take a hus- 
band, this bare poſſeſsfon is not given to the husband; pet in ſuch caſe 
the Acton of detinue mult be bzonght, againſt husband and wife , as 
(regularlp ) fn all other actions againſt the wife it ought to be. 

8 Ak a man let land to two men, to hold the one moitp to the one 
fo2 life, and the other moity to the other t life, and the le 02 con: 
firm the eſtate ta them both in the land, to old to them and to their 
heits, they are tenants in common of the Inheritance; foz regularly 
the confirmation ſhail enure actoꝛ ding to the quality and nature of the 
cffate, which it doth enlarge and increaſe : But it ſuch aleaſe foz lite 
be made fo husband and wife by ſeveral moities, and the le ſſoz con⸗ 
firm their eſtate in the land, to hold to them and their hcirs, this conſtr⸗ 
mation as to the moſty of the husband enarethonlp to the husband and 
his heirs, foz the wife had nothing in that moity;vut as to the moity of 
the wife, they are Jointenants, fo2 the husband hath ſuch an eſtate in 
his wifes moity, in her tight, as is capable of a Confirmation. | 

9- A feme covert cannot make an executoꝛ without the aſſent of her 
— and the adminiſtration of her gods of right appertains to her 
hus d. 7 why - 

10 If the beaſts of a feme ſole be taken, and after ſhe takes a -Ba: 
ron, the Baron alone may ſue a Replevin, Trin. 33 E. 3. 
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after dies, the baron ſhall not be charged there with, ik recovery thexe⸗ 
of were not had agoinſt him and his wile in the life of the wife ; but if 
a man demiſe land to a feme fo2 life, rend2zing rent, and ſhe take ba- Rent. 
ron, and after the rent is arrear , and then ſhe dies; Jn this caſe the 
baron ſhall be charged by wait of debt foz thoſe arrerages, becauſe he 
tok the p2ofit of the land by reaſon of his wife. 

F. N. B. ibid, 12 Ik a man be bound by obligation to a feme, and ſhe take baron, T1. like 
and the. dap of payment comes during the eſpouſals, and after the ? 
feme dies, the baron ſhall not have an action of debt foz thts obligation, 
becauſe it was a duty due to the feme, and a thing in action befoze the 
eſpouſals; but if a feme be endowed of a rent, and after ſhe take ba- 
ron, and the rent is arrear, and then the teme dies; In this caſe, the 
Baron ſhall have a wꝛit of debt foz this rent, becauſe it was a buty ec⸗ 

| crued unto him during the eſponſals, Rh 

Co, Inſt, pars 13 Jfaleaſe be made to Baron and feme fo term of their lives, Leaſes. 

1. 46. b. 3. the remainder to the executo2s of the ſurvivoz of them, the husband 
grants awap this term and dieth, this ſhall not barr the wife; fo2 that 
the wife had but a poſstbility, and no intereſt: But it a man be poſſeſ- 
ſed of a termfo2 fozty years in right of his wife, and maketh a leaſe 
fo2 20 pears, reſerving a rent, and die, albeit the wife ſhall have the 
reſidue of the term, pet the Executo2s of the husband ſhall have the 
rent, foz that it was not incident to the reverſion, becauſe the wife was 
not party to the leaſe : Bo if the husband had made a grant of the 

whole term, upon conditton that the. grantee ſhould pay a ſum of mo: 
ny to his executo2s, c. and the husband had died, and then upon 
bzeach of the condition the executo2s had entred; This had been a 
diſpoſition of the whole term, and the wife had been barred thereof, be⸗ 
cauſe the whole Intereſt was in that tale paſſed away by the husband: 
Aliſo ff husband and wife be ejected or a term in the right of his wife, 
and the husband bꝛing an Ejectione fir mæ in his own name, and have 
judgement to recover, this is an alteration of the term, and veſteth it 
in the husband: & ſic de ſimilibus. 


214. Her will ought to become his will, and to 
be ſubje ct unto it. 


Co, Inſt pars 1. The husband may de viſe lands to his wife, becauſe (as Littleton Deviſe. 
1. 112. b. 1. fafth 5. 168.) the deviſe take th not effect till aftex the husbands death; 
Howbeft this reaſon holdeth not to make a deviſe of lands from the 
wile to the husband goa fo if a Feme covert be ſeiſed of lands in 
fie, the cannot de vile the ume to her husband, becauſe at the making 
of her will ſhe had no power ( being ſub poteſtate viri) to deviſe the 
ſame, and the law intendeth, that it map be done by coercion of her 


husband. 
Co. ibid. 132. 2. A woman cannot be pꝛokeſſed a Nun during the life of her hul⸗ Profeſsion. 
b. 2. band: Howbeit in ſuch caſe ſome do hold a diverſify, viz. that ante car⸗ 


nalem copulam, the husband oz wife map enter into religion without 
any conſent , but Poſt carnalem copulam neither of them can without 
the conſent of the other. | 

Co. ibid, 310. 3« If a Feme fole maketh a leaſe foz life oꝛ pears reſerving a rent, Attornment. 

b. 5, and grayteth the reverſion in fee, and then taketh husband, this is a 
tountermand of the-Attoznment ; fog that he had no ſuch freedom of 
will, when her grant was to take perfection by atto2znment, as ſhe had 
at the time of the grant made, her will now being ſubj ent to the will of 
her husband. 


Declaration 


Sein za, 4. If Baron and tome levy a une ot land, whereof er refer 22 
N 


Withs caſe. 
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in right ofthe feme, and the baron onlp declare the the fine, this 
declaration of the uſe ſhall bind the feme, il her dif appear not, 
albeit her aCent to the limitation bf the uſes cannot appear; fo2 when 
the jopns with the baron in the fing, it all be intended (ff the contra: 
ry appear not) that the joyncd alſo with him in agreement in the de- 
claratton of the uſes of the fine. «7 N 25 Is 

Declaration 5. If Baron and feme ſell the land of the tc me to another fo2 mony C , _ . 

of uſes. by parol, and after levy a fine to the vendee and his heirs; this is good, 5 ” 
and ſhall bind the feme withont any w2iting pꝛoving her aſſent; A for- cate. 
tiori when the ule is declared by the deed of the baron, and no other 
declared by the fame, it ſhall bind, vide 12 Eliz. 290. Dyer, Baron 
and feme were ſefſed ofa tenement in London to them and the heirs 
of the Baron t the Baron co venanted by Indenture fn conſideration of 
20 |. that he and his wife ſhould ſuffer a recovery by wit of right ac⸗ 
coꝛ ding to the cuſtom of London ( which binds as a fine at the Com⸗ 
mon-law) and that the recovery ſhould be to the uſe of the recovero2s, 
untill they ould make a leaſe byJndenture foz 40 pears, and after the 
making of the leaſe, then to the uſe of the baron and feme and the hefrs 
ol the baron, and the recovery was had acco2dingly, and the opinion of 
all the Juffices was, that the leaſe was good, and not diCeſſtble by the 
feme, who ſurvived the baron; And pet in this caſe the baron was 
only party to the deed that declared the uſe, nevertheleſſe it bound the 
feme, becauſe the feme is ſub poteſtate viri. And therefo2e albeit the 
feme be owner of the land, and the declaraifon oꝛ diſpoſitfon of the 
uſe inſues the ownerſhfp of the land, ſicut umbra ſequitur corpus; yet Co. l. 4. .;. 
in regard ſhe is ſub poteſtate viri, ſhe cannot in reſpec of her coverture b. 2. 4d. 
without the barons conſent limit the uſe, no moze than ſhe can make Cn caſe. = 
an executoꝛ without ſuch conſent, - 

Deviſe, 6, A feme ſole de viſeth land to a man, and then takes him to huſ- Co. 1. 4 ;;. 
band, and dies, this intermariage is a re vocation of the deviſe, and the a. 3. &c. Forſe 
heits of the feme ſhall have the land, and not the husband; becauſe after and Hemblings 
mariage the will of the eme fn judgement of law is ſabjec to the will caſe. 
of her husband, and as it is commonly ſaid) a fe me covert hath not any 
will; fo2 the making of the will is but the inteption thereof, and takes 
not effec untill the death of the deviioz : Omne Teſtamentum morte 
con ummatum eſt, and voluntas eſt ambulatoria uſque ad extremum vis 
tæ eĩitum. ä 

Tenent as 7. Ik a feme ſole be leſſo2 oꝛ leſſee at will, and take husband, this co, 1. 5. 103. 

will, determines not the will; becanſe after the martage, the feme herſelf 4. Hez/teads 
cannot countermand oz vetermine the leaſe at will, no moze ce. 
than where ſhe and her husband make a leaſe at will rendzing rent 
during the coverture, oꝛ if a leaſe be made to them at will; foꝛ ſhe hath 
ſubmitted herſelf and all her will to her husband; And, ſo a feme co⸗ 
vert map have a tenant at will, oꝛ be a tenant at will, and pet the her: 
ſelf cannot countermand tt, becauſe che by her intermartage hath put 
her couutermanding power in this caſe ( which concerns not frank - 
tenement o2 Inheritance) into the mouth ol her dus band: ſoff baron 
and feme demiſe land at will, and the baron dies, this is no counter- 
mand of the will, but the leaſe continues ſtill. = | 

Y Security of 8. The will of the wife ought (by the law of England) to be ſab- F. 3 3 

dhe peace. fed to the will ot her husband; that to make her obedient thereunto, 

4 the Common law doth ſeem to allow him to give her lawfall and reas 

fonable chaſtiſement, Fo: if the husband thzeaten to beat oꝛ kill his 
wife, the map have a wit de ſecuritate pacis againſt him, but ſuch 
w2it (hall have this clanſe in it, Quod ipſe præf. A. bene & honefte 
tractabit & gubernabit, ac dathnum & malum aliquod eidem B. de 
corpore ſuo alitèr quam ad virum ſuum ex cauſa regiminis & caſtigatio- 
nis 


UMI 


TR The Reaſon of, &c. Max. 214, 


nis uxoris ſux ligite & rationabiliter pertinet, non faciet nec fiei procura- 
bir quoviſmod pellatis, &c, 
Pl. Co. 37. 9. If the office of the warden of the Flt ( which is an office in Pe, pe. 
2. 2. in Flats fg ) deſcend to afeme ſole, and ſhe maries one impꝛiſoned there up: 
Cale, on an execution, this ſhall be adjudged an eſcape in the feme, who is 
warden, and the Pꝛiſoner ( albeit he be within the walls of the pꝛiſon) 
is thereby enlarged; fo2 he cannot be lawfully impꝛiſoned, but under 
a warden, and he cannot be under the guard of his wife; and therefo; e 
the law will ad judge him at large. 
Co. Inſt. pars 10. A feme covert cannot take any thing of the gift ol her husband, Purchaſe by a 
1. 3. 2. 1. but is of capacity to purrhaſe of others without the conſent of her hnſ, teme covert. 
band; Powbeit her husband may diſagræ the reunto, and de veſt the 
whole eſtate; but if he neither agree noꝛ diſagree, the purchaſe fs god; 
Powbeit, after his death, albeft her husband agreed thereunto, yet 
ſhe map without anp cauſe to be alleged wafve the ſame, and ſo 
map her heirs alſo, if atter the deceaſe of her husband ſhe herſelf a- 
greed not thereunto. 
Dyer 271.27 11. The baron is outlawed; and his feme waived, the feme Baron and 
o Elix comes in in ward by pzoceſs, and hath a charter of Pardon; In this feme outlay- 
caſe, ſhe ſhall be dfſcharged of the Impꝛiſonment, but the char- . 
ter could not be allowed, becauſe ſhe could not have a Scire facias a» 
— wy Hug Plaintif without her husband, foz that her will is ſubjca 
unto 
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> Batemeut of Writ, 683.695. Where 
diſſability abates it nor, 38. Of 
a Dmnare Impedit, 90. 247. 557. 
Of a Formedon, for an omiſſion in pede- 
597. 


gree, 
Abatement itn Lands, where it is no bar, 
| 564, 
eMNbayance, 633. 
Abbot and Prior, 676. 732. 
Abmrat ion, 342. 345. 391. 
Ab initio, 486. 


Acceptance, 169. 460, 461. Of a Rent, 
where ic makes a Leaſe good, 40. 141, 
458 Makes voidable Leaſes good; not 
fo of void, 54 103. Where a good 
bar, 59:579. Of Rent, no Confirma- 
tion, 572. Of a Deed, makes Attorne- 
ment good, 458. Of one thing in liew 
of another, 461. Bars Eſcheats, 450. 
O counterfeit money, after receiving of 
it ſhall not give advantage to alter for 


the Condition broken. 
Accrrer, 771. Oteftate, 1 
Accord, With ſatisfaction where a good 
Plez, | 64. 
Acceſſary, No Acce ſſary without a Princi- 
pall, | | 4713. 
Actiost, To be layed, where the cauſe a- 


riſcth, 43. Where the ground of it failes, 
all is gone, 114, Intire, 252. Popular, 
331. Reall and perſonal}, 263, Where 
ro be brought, 495. 
Ad-, The originall AQ, where to be confi 
dered, 2 Done to a mans ſelfe, 169, 
170, 171. Voluntary and Compulſary, 
422, 8pzinfl common right, 548. 
Action upon the Ca'e, 573. For wo ds, 
159. 678 690. 703, 704. 734. 762. For 
Nuſarces 95. (96. Lves not for ett Ring 
a Dove cote, 684. Upon abate ment of 
goods loſt , or ſpcyled by negligence, 
670. 

As of Pariament, 331 Beſt expound 
themſelves 249. Judges, to take notice 
of them, 297. Do no w. on, 580. Re- 


32/09/2622 6222256226060 2228 
THE TABLE. 


pugnant, void, 641. 644. 
Account 715. Againſt Gaardianin Socoge, 
and when, 85. Not againſt the Executors 
of the Accountant, 155. 597. Muſt be 
grounded upon privity, 175. Of Mer- 


chants, NY 738. 
Arcuſation, None bound to accuſe bimſelfe, 
436, 

Acquittance, 97. 464. 


Advantages, Not taking of them, is an In- 
let to Covin, 457. 
Adminiftrators aud Adminiſtration , 436. 
Where they ſhall not ſue Execution, 83. 
Ja Law, 140. Ought to execute their of- 
fice faichfully, 340. Of bens Notabilia, 
218. Compoſi.ion, ſhall not prejudice, 

| 330. 

Admeaſurement. Of Acres, how to be 
482. 

Advowſon, 251. 290. 610. Appendant, 143. 
After Partition remaines appendant, 228. 
Appendant to one Acre, 23 4. To the 


Demeſnes, | 236, 
Admiſſion, and Inſtitution, 709. 
Age. 346. 347. By the civillLaw, 348. 


Agreement and Diſagreement, 454, 455. 
Aide, 3 t. To deraigne the Warranty 40 Of 
the King, | 307. 
Allegiance, 134. 288, One may be borne 
in E»g/and, and yet not wi: hin the Kings 
Allegiance, 46. Is due to the naturall 
perſoi,, 88 An inſeperable incident, 136. 
Due by nature, 279. Is not locall, 287. 
Altenations, by Tenant in tail where co 
bar, 72. By Tenant by the Curteſie no 
bar, 206. Ofa Villaine purchaſor, 291. 


Alien, 291. 345. May trade, 95. Not Inhe- 


ritable, 160. In league, may be indicted, 
but not alien Enemy, 344. Miy have and 
maintaine Actions per fonal, may purthaſe 
to the uſe of the King. 
Amendment, of a Record, 591. 
Amercement, upon 8 Nonſuit, upon what 
Lands, 42. in Courts Baron, an Leer, 
335. Of the Towne, for Mat ſltughter, 
588. Termed Miſtrieodi e, 686 affer- 
red, 725 The Crurtry not amerced for 
not appreFending 6: Felons for f.ion ü in 
Eeceee the 


tbe nigbt, TER 488. 
Annuity 703. What, 155. Extinct by E- 
viction of the Land, 3 1. Not maintainable 
againſt the Heire by Preſcription 36. 
Where good hy Preſcription 69. Good, 


and yet the Land evicted 576. 
Annuall ſum not ſeverable 1 ©. 240; 
Anu and Four. 489 To bring Appeale to 

make claime 489. 


Appeatts' 391. 768. Not by the Lord a- 
giinft bis Villain 104. 500. By the Vil- 
lain' agiinſt the Lord 110. Of Mayhm 
680. Malicious abhorre&in'Law 499. 

Apportionmtnt and Diviſion. Caſtles where 
dividable 91. Eſtovers, Advowſom, and 
ting intire not” apportionable 255. 

445 


eApprovement 208, 
Apt words G06. 
Appropriation 710. Diſappropriate 125. 
7 endant and eAppurtenant 284. 
rreſt, 355. 424. The Bayly muſt ſhew 
his Warrant 700. Erronious 590. 


Arbitrament and Arbitrators 456. 153 
221. 379. 713. 749. Their power not 
irrevokable 379. A Plea toit ayer 

138, 

Attaint, lyes not before Execution 112. By 
the heire in Villainzge 198. No new Evi- 
dence co be given in it 605. 711. 

Attachment of x Debt in London 400. 


Aſſets 149. 386. Found in any County 
* 430. 

Aſſets, by Diſcent. 

Aſumpfit 280. 600. Defeated 123. 
Sfguments 325. Of Dower 579˙ 

Atſignees in Fait and in Law 708. 451. 
May vouch 187, 

Attainder, the right of the Heire not forfei- 
ted by ir 188 


Attorneys. The Leſſor Attorney to make 
Livery 60. 90. Cannot do more then his 
Maſter 66. So of Bayly ibid. Were not 
allowed by the common Law 152. To de- 
liver Seiſin 336. 

Asfize, By Joynt-tenants and Tenants in 
Common 43. Of a Rent after a Diſſeiſin 
143. By the Grantee of a Seigniory upon 
a Fine before Attornement 15. In Coxſs- 
nio ((omitatns 225. Amounts to a * 

| 384. 

Attornement 707.790. 143. 155. 184. 255; 
326,377. Not compellible to a de ſeiſible 
eſtate 3 3. 601. Where. upon Alienations 
32. Who ſhall attorne 3 3. Paramount 
a Condition 82. of a Eeme Sole 119. 
Where it is needfull 13 601. To the par- 
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ticular Tenant, veſts all Remainders 183. 
Upon the grant of Reat, who ought to 
attorne 183, 184. By one Joynt- tenant 
good for both 185. 188. 256. Of an En- 
fant 630, One not to attorne without his 
Companion 699. Not for a time, or up- 
on Condition 308. Void for uncertainty 


ä 625. 
Audita Querela 123. 147.605, By an Ed. 
fant to avoid a Statute, 672. To avoid 

a Statute made by dureſſe 50. Not after 

a releaſe 105. Nonſuit in it 335. 
Averment, not againſt a Preſumption in 
Law707. Negative Pleas not to be a- 
verred 110. Not of that, which appea- 
reth 112, Where neceſſary, & e contr. 
613. 

Awvowry 92. For à Rent ſervice upon hs 
perſon 22. Where title is to be made 
165 Made for a Rent, where it ſhall be a 
bar in Annuity 176. without Attorne- 
ment 557. 593. Determination of E- 
lection 473. 
Auditors. Of the Court of Wards granted 
to two, there ſhall be no Survivor 
Authority 733. 374. Created, by the — 
ties, and by the Law differ 438. Revoca- 


ble 243+ 430. 
Ancient Demeſne 147, 148. 276. 292. 369. 
Award 247. 679. = 

B. 
Aile 686. 714. 


Bailement 380. 702. Of Goods 35. 
375. Executors of the Bailee ſhall not 


take advantape of a Releaſe 5.3 


Bar: 233. In diverſe reſpects 163. 479. De- 
ſective, yet the Plaintiff ſhall recover 243. 
248, In perſonall, and reall Actions 360. 
In a Writ of Eſcheat 369. In a Aare 
Impeait, & e centr. 394. & 588. e contr. 
In Mayhm 695. Bar in an Action upon 
the Caſe is a bar in Debt 695. 


Baron and Feme 141. 359. 571. Grant of 


the Husband without the wife, where not 
good 63. Eſtates to them is Joynt- tenan · 
cy 66. Husband, chargeth the Wives 
Lands 81. Wife can paſſe nothing, with- 
out Examination 317. Husband cannot 
grant to his Wife 765, Hold by Entier- 
ties 766. 
Baſtard and Mulier 5 2. 200. 349. 723. 
499, 500. Shall vouch 431. Takes by 
purchaſe 432. Ef nullius filius 500. 
Pattaile 
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Rattaile, im an Appeale 455. 


Fills, Of Revivor, not upon Revivor- 


678. 
Ry:laws, where good 734. 
Riad Corrupted, not inherita ble 246. 
ody, more worthy then Land 224. 


Bonds taken by the Sheriff, where not, with 
the Statute of 23, of H. 6. 250. without 
date good 390. 

Roter, where: the Leſſee may take them 


without Aſſignment 244. 
C. 

Apias pro fine 5 2.711. Lay not at the 

Common Law for a Debt 354. 

Carrier 410. 

Caſtle · G ard 222. 


Caſualties not deviſable 627. 
Cauſe, the cauſe ceaſing the effect ſhal. 
ceaſe 29. 3O 
Charges upon Lands, where good, &. e 
contr. 117, 118. Upon a; Benefice, with- 
ont the Patron 411. Where the perſon 
ſhall'be charged, although diſcharged by 


a Proviſo 551. 
Ceſtuy que uſe, his Leſſees eſtate determined 
38. 

(hamperty 281. 


(battells , reall returne to the wife 82. 
Veſted 103. 137. What the Husband 
hall have 769. 

Challenge 72. 114 167. 292. 677. To the 
Array and Polls 277. 569. Peremptory 
352. Cannot be of che four Knights of 


the Grand Aſſize 706. 481. 
Charters, how to be conſtrued 65. 
(baplains | 64. 76: 
Certainty, where required 629, 630, 631, 

632,633. 


Certificate, of the Biſhop 1 56. 291. Of an 
Accord, before a Nox omittas 272. Not 
to be traverſed 

Clergy 106. 357. 

Claime 550. 55 3. 609. Where not need- 
full 601. How it muſt be made 43. in 
part, good in all 216. Feare of ma- 
king continuall claime 353 489. When, 
and where to be made 495. by the 
Lord of the Villains goods 361. Of 
Priviledge 366. the Heire Beyond. ſea, 
not barred by Non claime 671. in Caſe 
of feare made as neer the Land as may be, 


good 437. 
Circuit of Adtien \ 680, 
Calluſion | 693. 
{ ellations 717,718. 


Common Recovery; common. Aſſurapces 
742, 743, Where bars. an eſtste taile, 


| 5 45. 

Common, Of Vicinage 34.211. 1 
due of common right 63. Apportionable 
238. 548: Ra- ian Comorantie 269. 287. 
Without number $76, 577. 
Commoners, by Vicinage, may encloſe one 
againſt another 699. 
Compoſitions | „ 330. 
(onditioxs, precedent and ſubſequent 47.64. 
Proviſo, is a word of Condition 53. 68. 
A Stranger may take advantage of it 53. 
Of a Mortgage muſt be performed 65. 
Where an eſtate ſhallceaſe upon it 68, 
Paramount, a, Diſcent 81.83. 293, Of 
Encreaſer 293. Acceſſarie, to the eſtate 
232. Runs withthe Lands 255. Intire 
259, 260. 485. Repugnant 639. & e 
contr. 640. ſubſequent, not to be averred. 
646. Not pleadable without ſhewing the 
Deed 3 24. Words Conditionalſ in Leaſes 
361 In Law, upon Truſt 375. Annexed 
to eſtates in Lands, and of a Recognizance 
differ 395. In the Dis junctive 442. Ap- 
portioned by Act in Law 439. Where by 
Entry for a Condition, the party ſhall 
not be in bis firſt eſtate 607, . Impoſſible, 
void 608. Unreaſonable 694. When to 
be performed preſently, when in conveni- 
ent time 491, 492, 493. Reſtraines. Li- 
berty 483. Performance of them muſt be 


averred 485. 
Concord 415. 
Corjunct ian and Cepul ative, bow to be taken 


- 03314. 

Con fir mat iont. void. 74. 116. 160, 161, Of 
a Rent void, to enlarge his eſtate 39. 255. 
By the Patron and Ordinary 59. Workes 
not, without Privity 183. Joynt, to the 
Hus band and Wife 362. 
Conformity, Joynder in Actions and Fines 
for Conformity 438. 
Contract void 75. Import an Aſſumpſit 


| 137. 

Conſpiracy 171, Muſt be brought at leaſt 
againſt two 763. Lyeth not after a Par- 
don 35, Indicted, though yet no: hing 
in Execution 700, 
Contempts 152. 
Colour of Entry 431. Not to be given 
where the Plea goes in bar of the right 
602. 

Conſent takes away Erro's 481. 
Contribution 413. Where not compcllable 
upon Audita Querela 36. Where the heir 
ſaed ſhall not have it 199. 282. 
Conſiderations 


Confiderstions 413, 414. Where blood is 
no good Conſideration, & e centr. 138. 
What is good, within 13 EIL. &. cap. 5. 
168. To raiſe Uſes 281 

Continuall Claime 584 

Conſtruction, Where one thing ſhall be 


taken within another 218 219. 
Concealments 240. 302 
Conſtitutions 735 


Cenvey ances, out of the Statute of 32 H.8. 
of Wills 717. By Livery, where a For- 
feiture g 3 8 370 

vÞybolds and { opyholders 727. 760. 217. 

2 Fine 2 ſurrender or diſcent 
b. fore Admittance 45. May lop Trees 
47. Their eſtate confirmed by Cuſtome 
58. Surrenders by Attorney, and good 
68. In by the Surrender, not by the Lord 
$3. Severed by Cuſtome, ſo continue 
133. 328, Grantable, by Executors 142. 
Dominus pro tempore 142. Grantable in 
fee, may be granted for life 216. Their 
Fines muſt be reaſonable 213. Surren - 
ders, before admittance, good 327. In 
pleading may alledge an Admittance 38 a 


Grant. Copy- bold Cuſtomes 7 59. Ex- 
tin& 463 


(onveniency, things reſpected, by reafon of 


their conveniency 428 
Cornage 162 
Coro dies 228 254 


Corporations 390. 708. 719. Failing, the 
Lands revert 29. Hold Lands, by 
Knights ſervice 35. Where granted, is 
diſſolved upon a Releaſe 52, 53, Tranſl1- 
ted. enjoy their old Priviledges 154. 
Single and aggregate 150. Altered, yet 


the body remaines 354 
Corruption of Blood 161 
Coronors, their Inqueſt 244 
Cofts 564 


Cove int, joynt and ſeverall 8g, What 
bind betwixt Leſſor and Leſſee 133. luci- 
dent to the Lands, and came with it 135. 
Implyed and expreſſed 157. Have ſpeciall 

relation 167 

Covin apparent, need not be ſhewed Coz. 
Hinders a Rem tter 612. Not preſumed, 
unleſſe averred 725 

Cui is vita 765 

Cuſtome Concealed 14. Of goods loft by 
Tempeſt, not recoverable 591 

Cuſtomes, bindes ſtrangers 145. Of Bur- 

rough Engliſh 148. 244. 313. To have 
a Fine for marrying the Daughter 352 


Ces ts, made good, by the Bar and Repli- 
cation 249. Muſt containe certainty and 
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verity 695. abated by miſ recitall 476 
Courts Baron 135. By Commiſſion cannot 
ſit in Terme where the Kings Bench is 
223. Remedy for ſpirituall things in tem- 
porall Courts 234 OfRecord onely have 
power to impriſon 367 


D, 
| Þ Ho in Court, and pleadable 


Damages ſeverall, amongſt Parcenors 
237. When they ſhall be layed in the 
Count 597. And increaſed, & e cantr. 
502. Double Writs of Enquiry of them 

: 696 

Darriane Preſentment 331. 341. 383. 
Demand, of a Rent, when to be made 489, 
492, 491, 492, 493. 495. 474. Of the 
purchaſe of a Villaine 495 
Deed: muſt be avoided by Deeds 71, 72. 
In whoſe cuſtody to remaine 127. In 
Caſes of neceſſity may be proved without 
ſhewing them 425. Made void by raſure, 
&c. 595. Fraudulent void 613, 614, 
G15. 691. Not to be pleaded, without 


ſhewing 706 
Death, Not traverſable 603 
Delivery, Of Goods by the Banckrupt not 


good 207 
Degrees, Of worthineſſe of the Lands 269 
Demiſe of the King, no change by it 145 
Demiſe of goods 151 
Debt, for rent aſter a Surrender 144. Ex- 

tinct 154. 172. Againſt Executors 157. 


161. 288. Againſt the Heire 556 
Denial 596 
Deraignmext purgeth Profeſſion 73 
Deprivation 28 


Det inne, by the heir of Deeds 691. For Chur. 
ters, 136. Of Charters where no Plea 195 
Deviſe 715.770, One equall part of Capite 
J. and to diſcend 209. For Executors to 
ſell 211. Os the third part 327. Of a 
Reverſion ſold by Executors 336. Shall 
make a Fee. ſimple by Conſttuction in 
Law 709 
Demand, the forme of it in a Writ 17, Of 
rent, mult be upon the Land, and when 
52, 245 460 490. Not to be by the 


Kir — 295 
Demurrer 296 
De vaſtavit 754756 


Dignity, ſorfeited for Treaſon 135%. Re- 
ſtrained to an eſtate for liſe 156. Re- 
ſpected for conveniency 428 

Diſcent 292.311, 312. When priv'ty of 
blood taileth 3 2. Where ſhill cake away 

Entry 


Entry, Et e contra, 32,134, 60g. To 
Daughters, and not Parcenors, FT. In 
ſtirpes, & in capita 61. By Entry into Re · 
gion 62. Where not good againſt the 
King, 62. One out of the Realm not bar- 
red by a diſcent, 216. Takes away Entry, 
577.591. 683,715, Of the Baſtard eigne 
where it ſhall bar the Mulier 493 

Diſcontivuance, 20, 56, 57,325, 368, 270, 
Removed the Iſſue may enter, 33. Defea- 
ted upon a ſurrender,z3.Ofan Eſtate tail 
44. 55. Once defeated , all that depends 
upon it is gone, 117, Wherea Bar, Et e 
contra, 185. Of che Lands by the huſ- 
band, 218. By enfeoffing the Donor and 


a ſtranger, 256. The reaſon of it, 697 
Diſcontinuance of Suit +: PSF 
Diſpenſations 160, To take two livings, 22, 

101 


Diſſeiſia 696. Not of a Rent without At- 
rornment 217. Not of a Rent charge or 
Seck but at Election 462. In time of warr 
takes not away Entry 488 

Diſſeiſor and Diſſeiſee 235. May be no Te- 


nant of the Land 563 
Di. franchiſement 107 
Diſceit 147596 


Di/claimer 364. 368. Where it ſhall bind, 
& e contr. 55. In the blood 459 
Diſability 343. 570. To make a Surrender 
602 

Diſtreſſe, for Damage feaſant muſt be upon 
the Land 31. Ot the Lord out of his fee, 
when 42. Of the Lord Paramount with- 
out attornement 82. No Diſtre ſſe is ir- 
repleviſible 168. For owelty of Partition 
237. In the night 418 Not for certainty 
in Leet 549. For more rent then is due, 
where juſtifiable 468, 469. In another 
County 428 | 
Diviſion, of Lands, in Hotch pot 205. Of 
the Teſtators goods 
Divine ſervice, by Preſcription 683 
Divorce; 593. Casſa frigiditatis 714. Sen- 
rence in caſe of Divorce repeated after the 
death of the parties 498 
Donative, Charges donative, may be made 
Preſentative 462 
Double Pleas 625 
Dower, where it lyeth againſt the Guardian 
& e coxtr, 35, Of a woman at nine 
yeares of age 37, Ex a(ſerſu Fatris, 
where not good 73. 6:2. Dos non de dote 

79 According to the improved value 79: 
of Copyhold gt. 556. Where not of ede 
Rent, but of the Land 125 Of intire 
things 207, Ad oſtium Eccleſiæ 220, 622, 
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Of Caſtles where; & # contr. 729. Of the 
pluis beate parte 730. Of Rent to be de- 


livered by the Sheriff 129 
Datcby of Cornewall ka © 
Drunkard 570 

E. 


Ccleſaſticall perſons tannot prejudice 
their Church, 4. Cannot diſclaim, 4. 
May reſigne to the King, 220. 

Eccleſiaſticall Courts, may take Recogni- 
zance of a debt, 239. Where Temporall 
Courts are to take notice of their Juriſdi- 
ction, 599. 

Ecclefiaſticall Lawer , What are in force, 7. 
Founded by the Common Law 71. 

Ejectione firmæ, 141. 727. Of what it lyeth 
not, 18. Not within the Statute of 32 
H. 8. of Titles 92. By the Leſſee of a 
Copy-holder $45 506 

Eſtates, Deſeiable, 122, Upon accruer, 122; 
Particular and Remainder - one Eſtate 
187. Voidable eyicted by Guardian and 
Biſhop, 192. In taile cannot drown, 201 
Iwo Eſtates made together of one Land, 
207. Once void remedileſſe, 395. Execu- 
ted and Executory , 396. Altered and 
charged 433 

Election, 159. 473, 474. 475. 477. Of a 
Writ of Annuity or Diftreſſe, 473, Loſt 
by doing wrong, 565. By Coparcenors , 
478. lo Corporations, 753. Of the 
Knights of the Parliament, 550. Of the 
Heir and the Lord, 475. Of things in 

grant, 475, Of Entry and Actions, 476 
E nfranchiſement , 356, 459. For a time, 
161 

Enfant, May attorne 38. Shall do bis 
Services, ibid. Where, ſhall not have his 
Age, 48. Cannot be Guardian, 1 c, 
Where his plea ſhall demurr for Enfaricy , 
315. Shall not account, 319. Their Acts 
upon Record not yoidable, 369. Married 
before yeares of coriſent, 402. Compel- 
lable to attorne 415 

Entry congeable 40 44 

Entry Taken away by Corruption of blood, 

37 Revived, 38. Is not good where is 
no Intereſt 35. Token from the Iſſue in 
taiſe, 57 After Entry, the party Treſ- 
paſſor 46 initio, 108. Giveri to the King 
withou: demand, 255. When may be for 
non- payment of Rent without demand, 
Et e contra, 496. By a ſtranger, deveſts 

not an eſtate 485 

Encroachment of Rent, avoided in Avowry : 
or by Nuper obijt 041: 97 

Fffffe Emblemęnt, 


Emblements 85, 466, 587. 730, 442, 583. 
Equity,What it is, 202, Upon certaine fta- 
.  rutes,. 204, 295, 210, 211, 212, 213. 
Error, Not after a Releaſe, 105, In Court, 
124. By bim in the Reverſion, or Re- 
mainder 132. In Law, not reverſable in 
the ſame Court 170. By the Vouchee 
197. Who may bave Error 198. 546, 
Not upon Diſclaimer 198.647. No Writ, 
before the Judgemennt be compleated 
247. 274. 545. 693. In fact, and in Law 
68 2. In London 70r. Upon a Plaint in 
Inferiour Courts 709 
E [cheat 294 
Eſcape 36. 95. 572. 585. 685. 772. 645. 
By marriage of the Keeper 36. Againſt a 


Goaler 561 
Eſtrepment 700. In what caſe it 2. 
682 

Eftovers I35 194 


Eſtoppell 186. 566. -The heire where not 
eſtopped 573. No Eſtoppell, to alledge 
the truth which appeareth on Record 


Execators, where they ſhall not recover 
Arreares but loſe them 66_67. May re- 
leaſe before Probate x25. Chargeable, 
without naming of them 166. Not 
chargeable where che Teſtator might 
wage his Law 590, Of his one wrong 

466 

Execution 400. Where againſt the Kings 
Debtor, & e contr. 40. Of the Land one- 
ly. which the party had at the time of the 

Judgement 42. Where returnea ble, & e 
contr. 93. What Execution was at the 
common Law upon a Recognizance 214. 
215. Cannot be of the profics of an 
Office in Truſt 236. Diſcharged by pur- 
chaſe of parcell of the Land 240. Sheriff 

may breake open doores to do it 290, 
Where not againſt an heire Enfant 350. 
Valuable, or without ſatisfaction 350. 
No protection after it 394, Of the body 
not valuable 587. Priſoners are in Execu- 
tion till delivered over to the new She- 
riff 699, Of Proceſſe 699 
E xcomengment 688. Where 2 good Plea to 
abare a Writ, & e contr. 38. Where it 
ſhall diſable, & e contr, 170 
Exchange, Imports Warranty and Covenant 
137, Not equill void, 243, Intire, being 
a condition in Law, 259. Not executed 


void, 393 
Exigent, 122 
Extent 430 


E xpoſition of wo-ds , 13, 18, 96, 217, 705, 
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Conſtruction of them muſt referr to the 

next Antecedent, 15. In forma predicta, 

15. Of Sentences and words 21 23 
Exception 165 
Extinguiſhment, Taile extinct in a fee · ſim- 

ple 223. Of a Rent charge, barrs an an- 

nuity, 434 
Ex gravi querela, to whom granted 350 
; Fe 


Ailer, Of Action, 78. Of the Record, 620 
Falſiſter of Recovery, Not by Tenant in 

ta ile in Remainder 67 
Falſe Latine 19. Shall not quaſh a Count, 
nor a judiciall Wrie 21 
Fealty 129, 581. Incident though not na- 
med, 134 

Fee. ſimple, Without words Heirs 409, pal- 
ſeth ont ofthe King without Office 421 
Fees, Barons and Knights Fees, 203 
Feoffments, To uſes, 148. To the uſe of his 
Will, the uſe is in the Feoffor 33 
Conditionall 28 5. Makes not extinguiſhment 
of Rent, 482. Not to an Alien, 618. By 
Deed, not deveſted by words 699 
Feme covert 562. After coverture, a Neite 
againe , 31. diſabled to bring Actions, 


551 

Felony o JO, 420 
Felo ae ſe, Shall not forfeit to the King a debt 
upon a fimple Contrat 694 


Fines levied of Lands, 93, 214, 400. Void, 
74, 75, 400 Cannot operate double, g6 
Barr an intaile, 154, 188, 330, For 
yeares within the Statute of 11 H. 7. 209 
Levyed by Covin ſhall not bar, 586, 613. 
Reverſed 715 

Fines npon copy-hold Eſtates, 434. Exceſſive 
or unreaſonable , no Forfeiture to deny 
them, 685 

Fine, In a Leet to be diſtin and not joynt, 
49,334 557. For an unjuſt vexation, 
68 f. Eor difturbance ia a Court of Re- 
cord 741 

Forejudger, 371 

Folly, where attributed to the party, and ſo 
bind them 666 667 

Forfeiture , of martyage, rot paid after 
Knigthood 34, Of a Dignity entailed 93 
Not without ſome overt act done 108. 
Of an office for waſte 214 For ſaying 
Maſſe 245. By Attornement upon Re- 


cor 366 
FT o-cible Entry 91 
Fonndation , of a Colledge , where void 

76 


Forme don 


UMI 


Guiſis, to Husband and Wife, how to be 


. Formedon 41 599 
' , Frankalmoigne 410720 
Freak; marriage, Hotchpot 3. 62. WhO 
hall have the Laad, after a Divorce 52. 
t of uſe „gar 5138 
Fraſt ions, in Conditions, eſtates 256 257 
Franchiſes, (hall not dye 64 65 
Fraud: 4 613 614 615 
Fraudulent Granti ; 747 
G. 
\Arniſpment 123 
Gavelkind 148 
Goates 


= | 193 

Guardian, the body of the Ward ſevered 
from the Land, the Lord ſhall have the 
benefit of the two years 30. In Socage 
cangot preſent to a Benefice 104. Ac- 
countable 142 576. In Socage 235 .351. 
371. Of what diſcharged upon his Ac- 
count 583. Muſt account of the marry- 
age of the heir 665 
Goeds, too high appriſed to be delivered, 
the Appriſors 215 
Grand Ser jeancy 150 687 
Grants of the King 206. Grants to the King 
reſtrained by generall words of Stacutes 
26. Of an office, and after of a Rent for 
the exerciſe of it, the office determined 
41. Made upon falſe ſuggeſtions of the 
parties, are void 302.616. 457. Con- 
ſtrued for his honor, and the releife of 
the Subject: 74! 
Graxts, of an eſtite of Free-hold in futuro 
void 24. Not to be expounded 8p1inft the 
expreſſe Letter 23. Of a Villaine for 
years, not good without Deed 42. Of a 
Reverſion not good without Attornment 
67. Of Monopolie, void 68. Of a Rent, 
where void 74. Of the office of Auditor 
77. Of a Surveyorſhip 77. To a Col - 
ledge, where void 77. Of Glebe Lands, 
void, to Children before birth, void 78. 
Made upon good grounds, & “ con!7. 128. 
of Services, Quid operatur 129 of the next 
avoydance 160. 164 245. 579. of a Seignio- 
ry 169. of Pawnage 24. of copyholds 252. 
In pit, not good, without Attornment 
366. Joynt, where they enute ſeverally 
608, 609. By Eccleſiaſt call perſons 762. 
Where good, without Attornment 455, 
Made Concurrentibus his, how they ope- 
rate : 484 


taken 62. ( auſa Matrimenii prolocuti 
a 275 
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- PF 4bindawy und Premiſſes; their diffe- 


: ' rence | 10 
HFHeire; a mant heir remaines in bim during 
his life” 0 241 
"Kerefie © 30 5 19:3 110 toe 8 
Hieriot fer vice, and cuftorye 254 


— by Hus band and Wiſe 767: Aunce- 
ſtreſl 


gone aſter Alienation 30. 410. May 
be ſeperated; and twice done 113. Per- 
ſonall 150 Extinct 173. Aunceſtrell im- 


plyes Acquitaile 607, 
Hotchpot 205 600 
Heſpitalis 407 

| $2 


Huy and Cry Hl tos 155 111 
Hundred, not chargeable to a Felony dot 


in a mans houſe 668 
« [I 

Diots, examined in Chancery ''_ 123 

Impriſonme ut 320 356 743 


Inditt ments, Not void by Nicity, or Curio- 
firy 26. 27. Good though not purſued 
in the Circumſtances 386. Where, the 
wound muſt be left out, & © conty. 602, 
Fraudulent 620, «Aaterfoitr acquite , 
where a good Plea 80 

Incident: 131. Incident ſervices not dif- 
charged without ſpeciall words 131. Fiſh 
and Doves to the Free hold 226. Ton 
Deed 321. To Corporations 135. In- 
ſeperable 135. A judgement diſtroyes a 
Bond | 223 

Intire things 262, 263, 264, 265, 266. 498. 


Intire Inhericances 720. Multiplyed 

5 1 467 

Indentwres, ſubſequent, declare uſes of a 
precedent —— 468 
Inventions, new, are dangerous 756 


Incloſures 563. Diſſeiſin of a Rent 742 
Inheritances, ſhall not depend, upon uncer- 
taine words 107 
Indicavit, where it lyeth, & e contr. 178. 
179 

Isfidells, accounted Enemies in Law 10 
Interpretation of the Stattite of 11 F. 8. 
Of the Statute of 32 H. 8. cap. 2. Of 
Charters,as the Law was when they were 
ficſt made M7Y — 
Joyntures, void 75 Before marriage no bat 
of dower by the Common Law 414. Made 

in liew of Dower 464 
Joynder in Action 600 430 
7oynt teriants charge 164. May grant their 
moyeties 
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moyeties 57. 59 of a right, of differing na- 
tures 162. May prejudice one another 363 
Iſſue, where not inheritable 343 
wes; of Jurots levyed upon the Feoffeey 2 
ourneyt Accounts 121538 


fadgement is, in the Grand Aſſize 677. where 


defeated 122, 123. Payable, before debts 
350. Upon dead men 561. Drowne Ob- 
ligations 681: Finall ' + + ©. 6.7 
7arisdiftion of Courts 139. Probibited-· 139 


Puſtices of the Benches 219. Muſt ſurceaſe 


upon the Kings Certificate, 38. Where 
they ought ro give Judgment, ex officio 
- 703. Where righteous Judgment 507 


Faris Utrum 161 


K. 

Ing, his command againſt the Law not 
to be obeyed 8. 103. Shall have the 
Purchaſes of Aliens 38. Sball not finde 
Pledges 106. Not Ceceived in making 
Leaſes 219. No Minor 224. his Debts 
ſhall firſt be paid 228. His Grants favou- 

tably interpreted 295. 299. His Prero- 

gatives 296, 297, 299, 299. 305. Act 
ro him done, muſt be fully compleated 

301. Where not barred by Acts of Par- 

liament 303. Cannot be Joyat-tenant 

with another 305. abſolute, before his Co- 
ronation 389. Hath property of Felons 
goods waived 670 
Knights ſervice L. 91738 
Am, Common Law preferred before the 
Statute Law, 341. Favoureth Right, 

542. Where it excuſeth 6og. Appropriats 

to it ſelf vocabula artis to expreſſe it ſelf 

by 632. Penall not taken by Equity, 
686. hateth Vice, 499. Countenanceth 
things dont in peace, more then in 

Warr, 437, 488. 
Le beſſe,ſhill not prejudice an Enfant. 6 Of 

Entry, ſhall bar the party, 666, 667 
Leaſes, 74. 69, 393. With condition to take 

che profits, 11. The Commencement of 

them 7. Where exception in them is 
void, 11, 13. Darante viduitate, 67. By 

Tenant in taile, good only ſor his life, 67. 

162. When to begin. 76. Where ſhill en- 

ure by grant or confirmation, 102. where 

voidable, 121. To one and his Heires at 
will, void 242. Of a houſe with Imple- 
ments 2uid operatur, 227. Void for in- 
certainty, 626, Drowned as to one, bath 
continuance as to another, 324. For 

yeares not capable of a Warranty, 362. 

By Tenant in Taile 442. By Deanes an 

Chapters, 715. Under the Exchequer 
Seal: good 743 


Legacies not gtantable over 95 


0 Leet 549 
o Livery and Seifin, 728. Of an Eſtate in futa- 
, void, 73-By Attorney; 96. Upon con- 
dition 99 void 113. To one, enures to 


both 166 Of what it muſt be made 226. 


10 Within the view 393. 418. Where of 


part not good 575. Not to be made, nor 


tanken without a Deed 5 623 
Livery and ouſter le M aint 37 203 
Libells 744 


Limitation of Uſes 707 

Licences, not revocable 381, To alien where 

good 394. To ſell Wines 157.418 

Lord and Villaine, manumifſion of the Vil. 

laine | 50 

London, dangerous to be popul cus 735 
M1 


Aintenance, Where juſtifiable 432 
JHannmis ſion 392 


Marriage, of Pre iſts 73. Due to the Lord 


102 An abſolute gift of Chattells to the 
Hus band 199 
Mannor, by the word Mannor, a Reverſion 
paſſeth 218. What things it draws to it 

. 228 229 


Magis Dignum 226 348 349 
Mar het-overt 702. In London 716 
-JAerchants 561 
Man ſlaughter, the diverſity in it 211 


Marſbalſey, none to ſue there but thoſe of 
the Kings Houſhold 276. Office of it not 
grantable for yearcs 757 

Aenalty 327 

Miſnoſmer 291. 556.Shall not make void a 
Grant, or a Preſentment 2127 

Miſpriſion, of Clarkes where not amendable 


& 8 contr, 250 385 592 
Miſcontinuance of Suit 723 
Honopolies 728 748 756 140 302. 
Monks 337 


Mirtgage 251. Where upon ic, the money 
is (o be paid to Executors, where to the 
heire 43 

Monſt rans of deeds, 196. 495. 598, 457 

Modo & for me, not words of ſubſtance 381. 

382 

Mortmaixe 309 
Murder 747. An Ad may be murder, 
though nor intended 48, 50. All are Prin- 
ciple sin it 50. Intentions adjudged Murder 

901 N. 

Aturaliſation 284 

Ne E xeat regnum 742 

Necesſuy, in what Caſes it excuſeth 425, 
426. Writs in what Courts to be ſued in 

caſe of neceſſity 427. A Deed not * 
c 


UN 
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ed, where it may be good in Evidence in ; the ſes reverſible, 5 53; muſt be pleaded; 


caſe of neceſſity 458 Sub pede ſigilli 674 
Noe -- © 1 9 1YP 4 12 
Nebility 764. Gotten by marriage, loſt by Anell void | 1 176 
marriage | 71 Pardon 164. 252, before Judgement, 
Non claime 316 diſcharges an annuity, 3 1. Cannot pardon 
Non- Re ſidency, good excuſes of it 610 damages or coſts before Judgement, for 
Nona ge 74 Alienations 765 

e Compos Mentis 43. 367. Shall not Payment no plea without acquittance, 72 

loſe his life for Felony 355 place of payment of a Rent, 166 
Nos Obſtante 310 Parcenors, Where they fhall have the Rent 
No» eſt factum 158 591 joyntly, wherein common, 37, 42, 43. 


Non/#it, in a Quart Impedit peremptory, 
in Attaiat peremptory, 394 604497 
Notice, where a. man ſhall not forfeit his 
eſtate upon a Condition broken, with- 
out notice 593. 596. Things done in one 
County, taken not ice of by chem in ano- 
ther County, e contr. * 9 
N#/ances 95. 154. 289. 60. For publick 
and private, how the Actions ſhall be 
683. Abated 700 
‚ 0. 
Ath of Allegeanc 741 
Obligations, joynt and ſeverall 88. Se- 
verall, upon one Parchment 3 20, 321. 
Made Beyond ſea 381. Payable before 
Statutes 621. With Conditions to en- 
feoff 460. To performe an Accord 468. 
Relcaſed by making the Obligor Execu- 
tor 468, Where not to be cancelled after 
Judgement 716 
Office found 694. Not to be quaſhed but by 
Petition or matter of Record 70 
Offices, of truſt, not traverſable 89. 153. Of 
Clarke of the Sheriff 133. Of Exigenter 
of Londen 137. Of the Marſhall perſo- 
nall 152, 153.377. Of «kill 153. Of 
Filizer 153. Of Auditor of the Court 
of Wards 264. Of the Kings Tennis 
playes 273. In the King without ſuing a 
Scire facias 301; Of Clarke of the Coun- 
ty 334. Judiciall, not grautable in Re- 
verſion 70t. Granted to perſons uns kil- 
full or incapable, void, 729. Where 
they cannot be leaſed for yeares 553 
Ordinary, where he cinnot diſpoſe of the 
goods 160. 340. The Inteſtates goods 
committed to him, | 300 
Order in Writs 271. In pleadings 175 
Dyer and Terminer, cannot fic where the 
Kings Bench is, in Terme time 223. For 
Nuſances . 702 


Ontlawry, where it gives a Forfeiture of 
Land, & e contr. 50, 51. Upon an In- 
dictment reverſed by Error 71. Outlaw, 
babet Caput Lupinum 34*.Where beyond 


Shall have aide, to deraign the warranty, 
38. ſhall joyne in Aſſiſe 43. So of Deo- 
dands, 46. Where the Judgement ſhall be 
to hold in ſeveralty, 65. The propriety of 
one, not gone by alienation in reſpect of 
privity, 175. Cannot make ſeverance of 
eſtate of inheritance in the La ds 608 
Patron and patronage, ſhall. not charge the 
Glebe | ; or 
Partition 746. 149. 200. 209. 369. Not a- 
voided for inequality 437. Where made, 
not to be impeached 174. Avoided by E- 
viction 175. Makes no Diſcontinuance 


438. Egality of it 552.460 
Particeps Crimings 163 
Peace and War 298 


Parſon and Vicar, his ability 4, Not to be 
remoyed, after inſtitution 4. Ought to 
be reſident 6. Their Alienation, no Diſ- 
continuance 339 

Peeres and Peereage, not to be ſworne on 
Juries 740. Tryall of them 7 41. In Coe 


parcenory 267 268 
Pirary ee 347 
Plaints, in Copy- hold Courts 132 


Pleadings, and Pleas 456. Guardian may 
plead, without ſhewing a Deed 445. Of 
Non eſt fact um, or Judgement if Action 
101. Truth and Certainty muſt be in 
them 604. dictatory 644. In bar to a com- 
mon intent good 710. Not to be holden 


in the night 488 
Plenarty 2915294 
Pluralities 21, 787 


Perquiſites 159 Shal acerue :o executors 236 
Perpetuitier, 711753 757 void 243 688. 
Poſt nati & Antenati 158, Not noble,with- 
out creation 44 
Poſſeſſion fratris 
Piſſibility 40 f. 406. may be forfeited; 405 
remote is never intended in Law 620 * 
Poſt fines 268 


7 reſcription, where inſo ficient 17. Extinct by 
interruption 3 2. Felons goods not forfei- 
table by preſcription 45. Where ſaved 2. 

In 
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fn a water courſe 144.Of Eftoyers, 144 
quaſhed by a record or writing, 222. for 
Eelons goods, not good 225. To repaire 
Sea Bancks 671. for tithes, 698. where 
void 478. Repugnant void 644 

Preſentation and nomixation 717 771 89 145 
147. 469 By Symmony, 73 By laps 294 
their difference | 359 

Precipe in capite 3 

Priviledge of Bailee of you detained 34 of 
Tenant by the curteſſe loſt 125. Loſt by 
purchaſe 126. Of impeachment of waſte 

one by altering the Eſtate 197. Of a per- 
Pa in one Courc nor allowed where ano- 
ther Court is ſeiſed of the plea 471 of the 
Clergy 5. of Tenant by the curtefie 61 

Priority and poſteriority 160 307 

Pr;vity of blood & title 178 179. of contract 
190 of eſtate & contract, 1 90 fayoured in 
Lw. 172 173 deſtroyed, the action is gone 
173 · Homage extinct for want of privity 
173 In blood and eſtate 177 193. between 

the Anceſtor and the Heir, the Teſtator 
and Executor 176 177 

Procedendo 675 

' Prohibition 681 632 Of Waſte not againſt 
Tenant in dower 125. againſt waſte 213. 
upon a ſuit for Orphans goods in the ſpi- 
rituall Court 681 To the ſpirituall Court 

for examining a thing triable at Common 


Law 487 
Power of Revocation annulled by Feoffment 
or Releaſe 69 


Proteftion 307 688 702 nia moratur in 
I alliam 35 Repealed by Inoteſimus 41 
#2 By whom muſt be diſallowed 68 Caſt 
for the vouchee 174 by whom ir may be 
calt 595 Incertain void 623 In what ca- 
ſes not allowable 673 in what actions not 
673 674 not for the demandant C88 quia 
profecturus, quia morat urn 732 not for 


above a year | 489 
8 576 makes no diſcent 571 diſ- 
rgeth ward ſhip 576 

Pro 597 
Proviſe where it makes a condition 13 
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